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Legal Positivism in American Jurisprudence

This book is both a work of intellectual history and a contribution to
legal philosophy. It represents a serious and philosophically sophis-
ticated guide to modern American legal theory, demonstrating that
legal positivism has been a misunderstood and underappreciated
perspective throughout most of twentieth-century American legal
thought.

Having traced the roots of positivism through the first half of the
twentieth century, Anthony J. Sebok argues that it was “hijacked”
during the Warren Court by conservative legal scholars who were
moral skeptics, and this created the impression that positivism is
necessarily hostile to moral principles in the law. The author rejects
the view that one must adopt some version of natural law theory in
order to recognize moral principles in the law. On the contrary, once
one corrects for the mistakes of formalism and postwar legal pro-
cess, one is left with a theory of legal positivism that takes moral
principles seriously while avoiding the pitfalls of natural law.

The broad scope of this book ensures that it will be read by
philosophers of law, historians of law, historians of American intel-
lectual life, and those in political science concerned with public law
and administration.

Anthony ]. Sebok is a professor of law at Brooklyn Law School.
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This book draws its inspiration from three great teachers. The first,
Joseph Raz, introduced me to legal positivism and helped me to see
its rigorous virtues. The second, Walter Murphy, challenged my
commitment to legal positivism by teaching me that the U.S. Con-
stitution is based upon moral concepts that are difficult if not im-
possible to capture in the language of law. The third, Jules Coleman,
helped me to reconcile my interests in legal positivism and the U.S.
Constitution by insisting that positivists can take moral language
seriously. Even though I disagree with each of my former teachers
at one point or another in this book, it was through their example
and encouragement that I gradually built my argument. This book
reflects the influence that each has had upon me. Like a point dis-
covered through triangulation, | have found my own true position
by carefully measuring my distance from all three of them.

As with many first books, this work is a map of my graduate ed-
ucation. The path formed across the years reveals that at each turn |
was irresistibly pulled back to the same questions. From the start of
my training in political theory at Oxford I have been fascinated by
the ambiguous status of law in liberal democracy. Given that liber-
alism presupposes disagreement among sincere participants in the
common practice of government, how was a liberal to view the role
of the judge? No less than anyone else, the judge knows, in ad-
vance, that there is a good chance that he or she will sincerely dis-
agree with some of the practical judgments of those empowered to
make the law. Yet the judge knows too that liberalism requires the
rule of law, which forbids anyone to change the law after it has been
duly made, except as the law itself requires. What then was the re-
sponsibility of the judge who wanted to be faithful to justice? What
honor or nobility could there be in a job in which one was required
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not only to watch, but to help, the state to do what one knows is
wrong? And yet, I felt strongly that law is an extraordinary and rich
form of practical reasoning, and that the power of law came from
the fact that it asks the judge to efface him- or herself. To adjudicate
is to promote justice by being an instrument of the law. Sometimes
the law’s normative universe matches the judge’s own picture of
justice; many times it does not. Sometimes the law asks the judge to
fill in gaps where the law itself is silent on a question that sounds in
justice. Regardless of which of these moments the judge finds him-
or herself, in each of them he or she is being asked to suppress a
part of his or her own judgment about justice itself in order to per-
form a job crucial to the success of liberal democracy.

As | learned more about legal positivism, | became convinced
that it could explain how legal reasoning helps judges perform the
difficult job that has been asked of them by liberal democracies like
the United States and England. But even as | grew more convinced
of the value of positivism to modern liberal thought, | became in-
creasingly aware of the view, held by many who study the US.
Constitution, that positivism supports a peculiar view of legal rea-
soning associated with the theories of original intent and “judicial
restraint.” Much of my time studying public law at Princeton and
legal theory at Yale Law School was dedicated to challenging the as-
sumption that positivism is a theory of law for judicial conserva-
tives. | am very grateful to all of my teachers at both these schools
for tolerating my almost obsessive interest in questioning the “con-
servative positivist” paradigm.

The one thing for which my graduate studies did not prepare me,
and for which my teachers should feel no responsibility, is the
amount of historical research | ultimately had to do to write this
book. Shortly after [ decided to write about the importance of legal
positivism to modern American law, | realized that the burden fell
on me to prove that the conventional picture of positivism held by
lawyers and political scientists was a mistake. The best way to
prove that the views to which scholars had heretofore attached the
label “positivism” were in fact inimical to positivism was to show
how the misimpression had been created. My research therefore
took me back to Fuller’s conflation of realism and positivism in the
middle of the twentieth century, which then took me back to the re-
alists’ own attack on analytic jurisprudence. By the time | had done
my “preparatory” research for my dissertation, I had discovered
that English positivism had come to the United States through the
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doctrine we now call formalism; that it was the focus of much of the
realists’s jurisprudential criticism; and that positivism reemerged,
changed and much improved, in the writings of the legal process
school.

This story of the evolution of American positivism startled me
and seemed important. | realized that it was a story that had never
been told, partly because the sources did not directly address them-
selves to the question of positivism. It is for these reasons that I de-
cided to lead the reader through the same process of discovery that
I experienced when I first worked through the materials. I apolo-
gize in advance for the unusual structure of my historical argu-
ment. Not only am I not a professional historian, and therefore un-
trained in the difficult task of writing intellectual history, but the
subject matter itself forced me to adopt an awkward expository
style. Because much of what we know about nineteenth-century
formalism is based upon what its critics have said about it, and it is
my contention that those critics have misunderstood formalism’s
positivist core, | have had to reconstruct the history of positivism by
first telling the story of its misrepresentation. The most difficult part
of this project, and the part that may confound legal historians the
most, is the relative absence of any positivists actually speaking for
themselves until the history reaches the middle of the twentieth
century. The reason for this is simple: Given the lack of materials
available to me, I found it useful first to build a picture based on
what formalism’s critics believed they were attacking, and only then
to ask whether, and to what extent, the legal theory at the heart of
that picture looked anything like positivism. To conclude that the
formalists were not positivists because they did not say they were
positivists would be to mistake silence for absence. Nonetheless, |
recognize that my method may strike some as less rigorous than
what one might expect of a legal historian: | plead guilty to that
charge. This is the work of a legal theorist who found that he could
not do legal theory without doing legal history.

Parts of my argument have been published in articles in the
Michigan Law Review and the Southern California Law Review. 1 have
significantly revised my ideas since these articles were published,
and the process of working with the editors of these journals has
helped me refine and improve my arguments. I am grateful to the
editors of these journals for allowing me to publish with them and
for their careful and thoughtful criticisms. I am also grateful for their
permission to use sections from my original articles in this book.
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Chapter 1
Why Study Legal Positivism?

1.1. LEGAL POSITIVISM'S CHECKERED PAST

The past forty years have not been kind to legal positivism. Ever
since H.L.A. Hart's famous debate with Lon Fuller over the charge
that German legal positivists were partly responsible for the rise
of Adolf Hitler, positivism has often been the target of frequent at-
tacks by American lawyers.! Its critics have tried, at various times,
to connect positivism with a diverse and jointly inconsistent group
of theories, such as legal formalism,? legal realism,® and original-
ism.* Furthermore, since the 1960s, legal positivism has been as-
sociated almost entirely with politically conservative forces in the
United States, especially with an approach to constitutional inter-
pretation known during the 1970s as “judicial restraint.” Given the

I H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 Harv. L. Rev. 593,
595 (1958) (citing Gustav Radbruch, Die Erneuerung der Rechis, 2 Die Wandlung 8
[Germany 1947]; Gustav Radbruch, Gesetzliches Unrecht and Ubergesetzliches Recht, 1
Suddeuische Juristen-Zeitung 105 [Germany 1946]); Lon Fuller, Positivism and Fidelity
to Law - A!:plyh?rqhuriﬁrtﬂHmLhE}n[tqjﬁ}uﬂmanad
mwﬂﬂmynﬁudedlgjﬂm“tnh positivist theory of sovereignty
mdm rising national State [sic] to assert its authority undisturbed by juris-
tic ).

? See Duncan Kennedy, Legal Formality, 2 |. Legal Stud. 351, 362 mig (1972);
William Nelson, The Impact of the Antislavery Movement Uipon Styles of Judicial Reason-
ing in Nineteenth Century America, 87 Harv. L. Rev. 513 (1974).

3 See, for example, Lon Fuller, The Low in Quest of liself 47 (1960); John Dickin-
son, Legal Rules: Their Function in the Process of Decision, 79 U. Pa. L. Rev. B33 (1931);
Charles Miltner, Law and Morals, mNﬂunumuwpn {1914); Hermann Kantorow-
icz, Some Rationalism About Realism, 43 Yale L. |. 1240 (1934); Rufus Harris, ldealism
Emergent in Jurisprudence, 10 Tul. L. Rev. 169 (1936); Philip Mechem, The Jurisprudence
of Despair, 21 lowa L. Rev. 669 (1936).

4 See Suzanna Sherry, The Ninth Amendment: Righting an Umwritten Constitution,
64 Chicago-Kent L. Rev. 1001, 1009 (1990); James Wilson, Contrasts of Power: The Consti-
WWHMJWWH,MPMMWMmHMLRm11?1.11?1
{1 :

¥ See, for example, Ronald Dworkin, Teking Rights Seriously 131-2 (1977). Posi-
tivism's conservative reputation in America is especially ironic, given that Jeremy

1



LEGAL FOSITIVISM IN AMERICAN JURISPRUDENCE

various contexts in which the term positivist has been used, it is
clear that in recent years it has become a pejorative in modern
American legal circles.

The first task of this book is to set out a historical account of the
transformation of legal positivism in American jurisprudence. The
method is somewhat inductive: The argument begins with the ob-
servation that, although scholars today treat legal positivism as a
major - if not the major - jurisprudence in the United States, no
such theory was discussed by name in legal literature before the
late 1920s. The first half of this book argues that although legal pos-
itivism did not properly emerge as a major theory of law in America
until Fuller’s attack in 1940, positivism had been playing a major
role in shaping American jurisprudence since the late nineteenth
century. The fact that the term legal positivism was rarely used before
1940, and probably never used before 1927, does not mean that the
theoretical content of legal positivism was not abroad before that
date. [ will show that legal positivism played its part in jurispru-
dential debate under other names — noms de guerre, so to speak. In
fact, two other historical schools of jurisprudence present them-
selves as the “aliases” that concealed prewar positivism'’s influence:
formalism and “analytic jurisprudence.” The former has a credible
claim to a family resemblance with positivism because by the 1930s
many of the critics of formalism were using the expression posi-
tivism interchangeably with formalism. Analytic jurisprudence has a
credible claim because the authors to whom Fuller {(and later
Dworkin) refer when discussing positivism are Thomas Hobbes,

Bentham and H.L-A. Hart, positivism's chief spokespersons in England in the nine-
teenth and twentieth centuries, were also outspoken liberal reformers of the law, See,
for example, H.L.A. Hart, Law, Liberty and Morality {1963) (responding to the Report of
the Committer on Homosexual Offenses and Prostitution, Cmd. no. 247 [1957] ["The
Wolfenden Report”]| and Lord Devlin's criticisms thereof); Hart, Positivism and the
Separation of Law and Morals at 594-6 (Bentham was one of "the most earnest thinkers
in England about legal and social problems and [among] the architects of great
reforms”).

¢ See Frederick Schauver, Positivism as Pariah, in The Autonomy of Latw: Essays in Le-
gal Positivism (Robert George, ed., 1996); Frederick Schaver, Comstitutional Positivism,
25 Conn. L. Rev. 797, 798 (1993) (positivismn “until recently” viewed as "simultane-
ously irrelevant and pernicious”); Robert Summers, Legal Philosophy Today - An Infro-
duction, in Essays in Legal Philosophy 16 {Robert Summers, ed., 1970) (the use of the
term positivism “is now radically ambiguous and dominantly pejorative”); see also
James Boyle, Thomas Hobbes and the Invented Tradition of Positivism: Reflections on Lan-
guage, Power, and Essentialism, 135 U Pa. L Rev 383 (1987); William Eskridge,
Metaprocedure, o8 Yale L. |. 945, 964 (1989).



Why Study Legal Positivism?

John Austin, and Jeremy Bentham. In the nineteenth and early
twentieth centuries, these theorists were generally seen as the
founders of analytic jurisprudence.

It would be convenient and reasonable to conclude that both pre-
1940 schools of thought - formalism and analytic jurisprudence -
were compatible facets of the same concatenation of theoretical
commitments. In fact, | suggest that a useful way to redefine for-
malism would be to see it as a subspecies of positivism and hence
consistent with the commitments of Austin and Bentham. By exten-
sion, therefore, the rise of legal realism in the early twentieth cen-
tury was in no small part an attack on some of the basic elements of
legal positivism. The points of conflict between legal realism and
formalism are quite familiar to the student of jurisprudence. What
is less familiar, and what Chapter 2 sets out to illustrate, is a similar
set of contrasts between Austin and Bentham and the realists.

Classical legal positivism was developed in England by Austin
and Bentham and brought to the United States through the writings
of Langdell and Beale, who were influenced by the English posi-
tivists. In Chapter 3 I argue that Langdell and Beale were inter-
preted by the realists as having erected a much more complex rule
of recognition than Austin’s. According to the realists, the formal-
ists defined law as a deductive science of rules. The rule of recogni-
tion that follows from this definition, | argue, forces onto the for-
malist a picture of law with all of the vices of natural law and none
of its virtues: Law is seen as a set of requirements whose validity ex-
ists independent of the will of any legal actor or sovereign, or corre-
spondence with practical moral reasoning. Thus, by 1930, American
legal positivism, as portrayed by the realists in the form of formal-
ism, had taken on a shape quite different from that of its English
original. If formalism were committed to supernatural principles of
law that existed independent of human authority, it would have
been at loggerheads with the “sources thesis” of classical legal posi-
tivism. In fact, the realists had attributed to formalism a theory of
law that resembled Blackstonian natural law. American formalism
may have been guilty of many sins, but natural law is not one of
them. By picturing the formalist as committed to pure deduction,
the realists created a “straw man” that aided their more general
program of arguing for rule and fact skepticism in law. Had they at-
tacked the sort of rules Austin’s sovereign might command, they
would have had a more difficult time than they had proving that le-
gal rules are not instantiations of perfectly coherent, internally con-

3



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

sistent rules that were not written but simply “there,” in the nature
of things.”

In Chapter 4 I argue that those associated with the form of posi-
tivism called formalism attempted to mount a counterattack
against realism. If they had given the impression that they be-
lieved that law was a system of deductive rules, they conceded,
then this view was properly criticized by realism. But, they contin-
ued, realism’s solution - skepticism about whether rules can con-
strain at all - was itself an extreme view. So, they argued, law can
still be defined as a system of rules, but only as a system of rules
that channel discretion. Otherwise, these opponents of realism ar-
gued, we are left with no reliable mechanism by which the sover-
eign can control future behavior. If the law is mostly indetermi-
nate, its usefulness to society disappears. This counterargument to
realism was the foundation of the legal process school, and later
Herbert Wechsler’s theory of neutral principles. Its logic is simple:
Unless a legal rule can, at some level, constrain the preferences of
the law applier, there is no point in talking about the rule of recog-
nition, because legal rules appear and disappear with each new
judgment by a legal actor.

In Chapter 5 I explain why legal process did not flourish after it
appeared as an alternative to realism. I draw attention to the fact
that, while on the one hand the legal process school represented a
healthy repudiation of whatever formalist tendencies had been at-
tributed to positivism, on the other hand, contingent historical rea-
sons led the legal process school to saddle itself with a variety of
other liabilities. Some members of the legal process school, after
correctly identifying the role of rules in defining law, next adopted
a theory of adjudication that produced interpretations of the rules
of federal jurisdiction and constitutional civil rights that, in retro-
spect, have proven to be incorrect. | argue that there are two distinct
movements within the legal process school: The first, defined by
Hart and Sacks, laid the foundation for the kind of positivism I
think is defensible and is not an obvious ally of political conser-

? To its credit, Critical Legal Studies has taken on the harder task of trying to

show that rules ultered by human sovereigns (such as legislatures and ) are
hmdamu]]yim-ﬂmﬂmﬂnmmuw to the standard of the rule
ﬂhwhﬂnmhwmfuﬂmlmu&,hm,ﬁmmdghﬂFm

mality, at 351.
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vatism; the second, defined by Wechsler, Bickel, and Bork, came
later and twisted Hart and Sacks’s theory of law into a conservative
theory of adjudication. The later legal process scholars’ criticisms of
the Warren Court’s interpretation of the Constitution were based on
a misconception about the degree to which the legal norms of the
Constitution could identify moral concepts and command judges to
apply them. Wechsler, especially, made the mistake of believing that
for legal rules to constrain judges, the rules had to be as value-
neutral as possible. In fact, | argue that the later legal process schol-
ars relied on a controversial form of moral skepticism. They as-
sumed that legal norms cannot command judges to enforce moral
principles because it is unclear whether moral principles have any
cognizable existence. Not even Austinian positivism required such
a crabbed interpretation of legal norms.

I conclude Chapter 5 by arguing that it was not a coincidence
that the political consequence of the later legal process scholars’
“narrow” interpretation of constitutional norms was to buttress the
conservative movement that formed in reaction to the Warren
Court’s perceived activism in the areas of civil rights and the right
to privacy. The later legal process scholars’ misapplication of Hart
and Sacks to the Warren Court was informed, | argue, by a rejection
of the Court’s liberal, reformist politics as well as by a sincere at-
tempt to develop the jurisprudence of legal process. Although it is
difficult to prove, 1 suggest that part of what drove the later legal
process scholars to develop their theory of rules as they did was
that their final model produced political results of which they ap-
proved. By the end of the 1960s, positivism had taken on a new im-
age in American jurisprudence. It was now a theory that champi-
oned the idea that law was a system of authoritative rules and that
championed a particular method to determine the content of those
rules. In fact, as | show, Justice William H. Rehnquist and Judge
Robert H. Bork’s theory of adjudication is based on a peculiar mix-
ture of original intent and moral skepticism. The fact that the oppo-
nents of the Warren Court were positivists was, in the eyes of the
Warren Court's defenders, conflated with the fact that these same
opponents were using a particular theory of adjudication to attack
the Court. | argue that when the liberal response to the legal process
school began, liberals mistakenly assumed that in order to rebut the
later legal process scholars’ theory of adjudication, one had to do
away with the fundamental tenets of legal positivism as well. I ar-
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gue that the liberal critics picked exactly the wrong aspect of legal
process to reject. The liberal critics built into their alternative theory
of fundamental rights the assumption that legal norms cannot fully
or completely specify moral principles for law appliers to enforce.
Unlike the later legal process scholars with whom they shared this
assumption, however, most of the liberals were not moral skeptics.
The liberal legal theory that resulted from the rejection of the legal
process school insisted that all law (especially constitutions) have
moral content; if they could not find that content in the law, they
would find it in "unwritten law.” Thus, in their rush to avoid the
moral skepticism of Wechsler, Bork, and Bickel, the liberal critics re-
jected an essential positivist tenet, the separation of law and moral-
ity, and ultimately, | argue, embraced a version of natural law (what
I call in Chapter 6 epistemic natural law).

In Chapter 6 I consider the various methods by which a funda-
mental rights theorist might evade the charge that he or she is an
epistemic natural lawyer; all of them fail, | argue, because of the in-
satiable nature of moral reasoning. Because moral reasoning is un-
like other forms of practical reasoning, it cannot be cabined by any
other form of practical reasoning. Thus, sophisticated attempts to
show that positive law can authorize the application of moral rea-
soning collapse into the simpler forms of epistemic natural law that
these more sophisticated versions were designed to cure. I conclude
the chapter by arguing that the fundamental rights school’s adop-
tion of an approach as problematic as epistemic natural law was un-
necessary.

In Chapter 7 I review attempts by recent legal positivists to ex-
plain how a legal system can fully and adequately describe moral
principles for application by law appliers without collapsing into
natural law. 1 compare Jules Coleman’s arguments for “incorpora-
tionist” positivism with Joseph Raz’s and Frederick Schauer’s argu-
ments for “nonincorporationist” positivism. Incorporationism says
that moral principles may be part of a positivist rule of recognition.
I argue that when the rule of recognition is viewed as a device
through which the power to interpret is constrained, positivism can
explain how morality can be both incorporated and cabined by law.
I conclude by suggesting that incorporationism - modified accord-
ing to my suggestions - looks like the form of positivism that legal
process would have become had it not been “hijacked” by skeptical

conservatives in the 1960s.
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1.2. SYMPATHY FOR THE DEVIL:

LEGAL POSITIVISM AND CREON
It is a peculiarly American belief that positivism is somehow inher-
ently conservative.® In this book | argue that it is a mistake to think that
legal positivism, which grounds the definition of law on the analytical
separability of law and morality, offers reliable shelter to any political
camp. This book began as a study of the American myth that legal pos-
itivism is inherently conservative. In its final form, this book not only
tells the story of a jurispruuciitial myth but also defends legal posi-
tivism by demonstrating that positivism has played a positive role in
the development of modern American jurisprudence. Furthermore, |
argue that although the essential tenets of positivism have often been
endorsed throughout the past century by lawyers with primarily con-
servative agendas, positivism’s association with conservatism was the
result of historical contingency, and not theoretical necessity.

One of the enduring examples of legal positivism’s alleged con-
servatism is Creon the tyrant in the play Antigone. In Sophocles’
tragedy, Antigone, the daughter of Oedipus, is condemned to die by
Creon, who has just become king, because she disobeyed a law that
forbade the burial of her brother, Polynices. Creon had made the
burial of Polynices a capital offense because Polynices betrayed
Thebes. Antigone openly disobeyed the law because her religious
beliefs obliged her to bury her brother, regardless of the Theban
law. Despite the fact that Antigone is his own niece, that his son is
engaged to marry her, and that the people of Thebes beg for her life,
Creon insists on enforcing the law. By the time Creon relents,
Antigone and Creon's son have committed suicide, with Creon's
wife soon to follow. The play ends with Creon’s acknowledging his
mistake and regretting his inflexibility.

Antigone clearly celebrates a certain vision of civil disobedience,
and in the modern era it has come to symbolize the struggle be-
tween justice and authority. In Jean Anhouilh’s 1944 Paris produc-
tion, Antigone was identified with the French resistance, and in
Bertolt Brecht’s 1948 production, Creon was clearly identified with
Hitler® Among American legal scholars, the conflict between

& Hart, Positivism and the Separation of Law and Morals, at 594-5.
¥ Bernard Knox, Introduction, in Sophocles, The Three Theban Plays 36 (Robert Fa-

gles, trans., 1982).
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Antigone and Creon has also taken on a certain character. Creon has
come to be seen as a symbol of legal positivism, and the awful con-
sequences of his legal reasoning have been held up as proof of legal
positivism’s inherent bias toward injustice.!® Robert Cover, by call-
ing Antigone an “archetype for civil disobedience,” clearly sug-
gested that Creon was an archetype too, but he added that Creon
was a disappointingly “one-dimensional” symbol for legal posi-
tivism."! Cover noted that because Creon both made and applied
the law of Thebes, his legal role was not like that of a judge in a
modern legal system.1? According to Cover, Creon did not visibly
wrestle with his conscience in the play because Creon qua legislator
wanted the same thing that Creon qua judge wanted. Cover sug-
gested that Melville's Captain Vere from Billy Budd was a better
symbol of positivism because Melville explicitly described Vere's
process of self-rationalization, through which he convinced himself
and the other members of the courtmartial that they were obliged
by their uniforms to sentence to death a man they believed to be
“innocent before God” yet guilty in the eyes of the law.'? Cover
thought that because he had only one role, that of adjudicator, Vere
experienced a form of “cognitive dissonance” between his desire
for justice and the state’s desire for injustice that Creon, in his unidi-
mensional state, escaped.™

According to Martha Nussbaum, Creon’s unidimensionality is a
vital element of Antigone. Nussbaum offered a Hegelian interpreta-
tion, arguing that Sophocles constructed Antigone and Creon as
complementary opposites, each representing a portion of practical
reasoning.'® Neither Antigone nor Creon is just because each “is
somehow defective in vision . . . [and] has omitted recognitions, de-
nied claims, called situations by names that are not their most rele-

0 See, for example, Richard Posner, TkPmbhmqf,lmm;m{:ggﬂ}
(Agamemnon and Creon were the first legal positivists); David Luban, Legal Story-
telling: Difference Made Legal: The Court and Dr. King, 87 Mich. L. Rev. 2152, 2160 (198g)
{comparing the racist court that convicted Martin Luther King to Creon); Robin
West, Jurisprudence as Narrative: An Assthetic Analysis of Modern Legal Theory, 60
N.Y.U L Rev. 145 200 (1985) (contrasting Antigone's “tragic” natural law with
Creon's positivism).

1 Robert Cover, Justice Accused 1 (1975).

2 Ibid., at 2.

3 Ibid., at 2 (quoting Herman Melville, Billy Budd [Hayford & Sealts, eds.,
1962 ]).

w  Cover, Justice Accused, at 6-7. Cover specifically adopted Vere as a symbol of
the dilemma that northern antebellum judges faced in the fugitive slave cases.

¥ Martha C. Nussbaum, The Fragility of Goodness 52 (1986).
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vant or truest names.”'®* Nussbaum’s choice of metaphor suggests
that, like Oedipus, Antigone and Creon are tragic heroes because
they are blind in one way and yet insightful in another.'?
Nussbaum's picture of Creon, which presents his character as care-
fully and deliberately drawn by Sophocles, conflicts with Cover's
picture, which presents Creon as a crudely drawn afterthought com-
pared with Antigone. [ will argue that Nussbaum is right and that the
value of positivism is that it can explain to us why Creon is a better
judge than Vere. [ will argue that Creon’s unidimensionality makes
sense only in the context of the fact that he acts as both law maker and
law applier. As [ will show, Creon is a tyrant not because he was a bad
judge but because he was a bad king. This simple distinction lies at
the center of my modest defense of positivism. As we will see, most
critics of positivism do not object to how positivist judges perform
their judicial duties; what they object to is that positivist judges refuse
also to take on the duties of the sovereign, or when they do take on
the sovereign role, it turns out that what may have made them good
judges has little to do with whether they are good at making law.
Creon performs a number of adjudicative acts and a number of
sovereign acts in the course of Antigone. As the play opens, he adju-
dicates the question of whether Thebes will allow Polynices, the

16 Nussbaum, The Fragility of Goodness, at 52. Nussbaum nonetheless believed
that Antigone makes the better decision, but she emphatically denied that the fact
that An s choice is just necessarily implies that Antigone is just. Nussbaum,
The ility of Goodness, at 52 ny.

¥ In Oedipus at Colonus, Creon, who is attempting to force Oedipus to return to
Thebes against his will, taunts Oedipus by reminding him of his parricide and incest.
Oedipus acknowledges his sin and points out the d between him and Creon:
“One I do know: you [Creon] know what you do.” Sophocles, Oedipus at
Colonus 126 (line 1132) (David Grene, trans., 1091). Dedipm‘duumﬂmum is cor-
rect. Throughout all three plays of the Oedipus Cycle, Creon's unjust acts are rarely
the result of factual error or misapprehension (unlike Oedipus’). In Oedipus Rex,
Creon counsels Oedipus to be more deliberative in his decision making. See, for ex-
T T e e
e mie om W BCCLSES
of treason and condemns him to death, Creon says to him:

If you detect that I . . .
have plotted anything, arrest me,
execute me. Not on the of ane vote,

two in this case, mine as as yours.
But don't conpict me on sheer unverified surmise.

ldds:rfnchn( Oedipus the King 193 (line 684) (Robert Fﬂﬁ trans., 1982) (emphasis

]W}m'l.".rlﬂn y condemns An th,t]'l.em'li}rﬂungubuut
ﬂutllnntﬂ.lwed is his fact finding: Everything he ac-

cundﬁnhpmeufwumuuldbmdmmﬂmher words or wilnesses.
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traitor, to be buried. Although he adjudicates this question in his ca-
pacity as king of Thebes, he is not making the law in this matter;
rather, he is interpreting a relatively rich body of “customary” pub-
lic law that governed such questions. As Nussbaum noted, in the
Greek city-state, although “corpses of enemies may be returned to
their kin for honorable burial, traitors are not given this much con-
sideration.”"® That is why Hegel argued that Creon was not in the
wrong, because he in fact represented the “maoral force” of the city’s
public law."* Nussbaum concluded that “Creon is within custom
and justified . . . insofar as he shows dishonor to the corpse and for-
bids it burial in or near the city. "2

Nussbaum noted that Creon was obliged, as Polynices’ uncle, to
bury him. Therefore, an audience in ancient Greece would have ex-
pected Creon to be caught between two powerful and equally valid
demands. The audience would have expected Antigone to have ex-
perienced exactly the same tension but to have resolved it in the op-
posite way from the way Creon did. And yet neither Creon nor

W Nussbaum, The Fragility of Goodmess, at 55. It must be siressed that Polynices
was a traitor o Thebes, not just a leader in a civil war. Polynices, who had shared
the kingship with his brother Eteocles after Oedipus gave up the crown, was ex-

lled from the city by Eteocles. Polynices had every reason to feel wronged by his
Eﬂlﬂ!.!‘lpﬂil“}" ause he was the elder of the two. But Polynices’ next step was
utterly unwarranted. He went to Argos, married into the royal family, and raised an
army to take Thebes on behalf of Argos. See Sophocles, Oedipus af Colonus (lines
415-20). Polynices boasts that his captain Capaneus has vowed to “burn the ity of
Thebes into the ground.” Sophocles, Oedipus af Colonus 148 (line 1508) (David Grene,
trans., 1991 ).

" See Bernard Knox, Introduction, in Sophocles, The Three Theban Plays 41
(Robert Fagles, trans., 1982) (quoting ); and see A. C. Bradley, Hegel's Theory of
Tragedy, in Hegel on Tragedy 367 (A. and H. Paolucci, eds., 1975).

¥ Nussbaum, The Fragility of Goodness, at 55 niy. Nussbaum ralsed a complica-
tion about the law of the burial of traitors. Nussbaum noted that customary

law forbade the burial of Polynices “in or near the city,” the law not have re-
quired that Creon forbid the burial of Polynices rise. Tbid., at 55 n1y. Nuss-
baum cited sources that “Athenian traitors, though forbidden burial in Attic tern-

tory, were frequently buried by their kin in Ibid., at 55 nag |
Perrota, Sofocle [1915]). Creon’s pmdlmm dﬁmd“u::lzm
burying or mou hmuﬂinmmunddmtmuﬂmmaﬂ
outside Thebes or felt in own hearts, then this application of customary law
would have been both historically incorrect and practically absurd. But as
Nussbaum out, these outer limits of Creon’s ruling were not tested by
Antigone: She attempted to provide Polynices with a public burial (with full honors)
where he fell, right by the city. Ibid., at 55 n14. To the extent that the purpose or point
nitﬂmlmhngwumﬁtnrmwmwhﬂuh-[mﬂn , lines
222-8), then Creon’s ruling was consistent with the customary law by Nuss-
baum, and Antigone’s intent - to honor Polynices - was clearly in violation of cus-
tomary law,
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Antigone displays any sign of being aware of competing demands
in their deliberations. Nussbaum endorsed Hegel's argument that
Sophocles purposefully confounded the expectations of his audi-
ence in order to illustrate vividly the inadequacy of Creon and
Antigone’s perspectives and the importance of dialectic and syn-
thesis in ethical conduct.®! Nussbaum was clearly right that Creon’s
utter disinterest in his familial obligations reveals something im-
portant about Sophocles’ dramatic strategy. But at what level
should the missing (family) obligation have entered into Creon's
practical reasoning? As one branch of Theban law that was in con-
flict with another, putting Creon in the position of a judge who
must choose between two conflicting precedents? Or rather as one
form of obligation (moral) in conflict with another (legal)? I think
that Hegel's and Nussbaum'’s readings of Antigone are consistent
only with the latter option. Hegel thought that the tragedy of
Antigone was produced by the failure of Creon and Antigone to re-
solve the tension between civil law and moral obligation. Nuss-
baum agreed with Hegel that Sophocles’ audience would have im-
mediately understood that Creon and Antigone were working from
two utterly separate spheres.?

For the Hegel/Nussbaum perspective to make sense, Creon’s
moral obligation qua uncle (to bury Polynices) must be seen as sepa-
rate and independent from his legal obligation qus sovereign (to
prevent the burial of Polynices in Thebes). The Hegel /Nussbaum
“separate spheres” perspective is supported in another part of the
Theban Plays trilogy. In Oedipus at Colonus (which was written after
Antigone but describes events that take place before Antigone), the
question of burial is raised again, this time in the context of Oedi-
pus’ death. At the beginning of Oedipus at Colonus, Oedipus, who

3 Nussbaum, The Fragility of Goodness, at 67 (citing G.W.F. Hegel, The Philosophy
af Fine Art [P. B. Osmaston, trans., 1920]).

% Mussbaum doubted Hegel's conclusion that Sophocles intended to suggest
that although the antagonists in Anfigore could not resolve the tension between the
spheres of law and morality, Athens had resolved this tension.

Certainly [Sophocles would have liked to have made] the proud claim that

Periclean Athens [had] developed a civic order that incorporat{ed] and re-

m{eﬂ] the claims of "unwritten laws" of religious obligation. But it is one

to say that the state will in general respect these claims, and quite an-
other to say, with Hegel, that the very possibility of conflict or tension be-
tween different spheres of value will be altogether eliminated.
Mussbaum, The Fragility of Goodness, at 68 (quoting Thucydides) (emphasis added).
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had been expelled from Thebes by his two sons, arrives in Athens
begging for hospitality.2 While in Athens, he is told by Ismene, his
younger daughter, who has followed him from Thebes, that Eteo-
cles and Polynices have begun to feud. He is also told that there had
been a prophecy that the city which buries Oedipus will win the
next war between Thebes and Athens.® This prophecy explains
much of the action that occurs in the play. It explains why Creon
(acting on behalf of Eteocles) and Polynices come to Athens to win
back Oedipus’ favor. It even explains, or at least adds a new dimen-
sion to, the reason why Theseus, king of Athens, treats Oedipus so
well in Athens.® In the midst of the many emotionally charged ac-
cusations hurled between Oedipus, Creon, Theseus, and Polynices,
Sophocles reveals, through Ismene, as almost an aside, a shocking
fact about the limits of the Theban civil law. As soon as Ismene tells
Oedipus that both his sons are seeking to win Oedipus’ favor in or-
der to preserve Thebes in the prophesied Athenian war, Oedipus
asks whether either son, as king, would bury him in Thebes were he
to return. Ismene’s answer is swift and unambiguous:

oepirus: Will they let the shadowing dust of Thebes lie on me?
ISMENE: No, for the guilt of family bloodletting debars it, father.®

B At the end of Oedipus Rex, when Oedipus begged to be exiled from Thebes,
Creon told him that exile was up to the gods. and Oedipus’ two sons, Eteocles
and Polynices, who ruled Thebes together, decided to allow Owed to stay in
Thebes. Sometime after Eteocles and Polynices took over the throne before they

h:ﬂghtﬂﬂlu:hnﬂwt}.ﬂthdﬂ:ﬂ)m.

M See Oedipus at Colonus, at lines 420~30 and lines 660-90.

® [t is only after Oedipus convinces Theseus that it is in Athens’s national inter-
est to bury him that Theseus fully welcomes Oedipus:

Such kindness - who could reject such a man?
First, in any case, Oedipus is our ally:

by mutual rights we owe him hospitality.
Whﬂ*:mh:hﬂmhqupdihthtlp
and render no small benefit to our country

in return, to me as well

So in respect his claims, I'll never reject

the gifts he offers, no, | will settle him

in our land, a fellow-citizen with full nghts.

m 123 (lines 716~24) (Robert trans., 1982).

at Colomus o8 (lines 453-4) (David trans., 1991). Of
mumﬂ-di ' crime was both a violation of Theban law and an affront to the
gods. lthp-c-ihllthllHllm;um:h&mlﬂﬂlﬁuﬂuhﬁ;dmmhﬂ\h
what Oedipus did) is worse than killing one’s brother and the king of Thebes
(which is what Polynices did), but it is hard to imagine the law of burial

turming on such a subtle point.
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Ismene says that Eteocles plans to settle Oedipus in the frontier be-
tween Thebes and Athens, so that after he dies Thebes can keep the
body out of Athenian hands.? Interestingly, Oedipus seems willing
to go along with the first part of Eteocles’ plan (to dwell outside of
Thebes), but he is driven away by the secnnd half of the plan (to be
denied a Theban burial).2

The reason this scene bears upon Creon in Antigone is that one must
wonder why Creon, who was Eteocles’ envoy in Oedipus at Colonus,
did not simply promise Oedipus burial in Thebes. Given what was at
stake (Thebes’s survival) it would seem that the Theban government
would have had every reason to compromise on the location of Oedi-
pus’ grave. And yet, as Ismene makes clear, burying Oedipus in
Thebes was simply not an option available to Creon or Eteocles.
Creon’s unwillingness to offer burial in Thebes cannot be explained as
a product of sheer stubbornness or tyranny, which is how his prohibi-
tion of Polynices’ burial in Antigone is often explained. 1 say this not
because Creon's character is that much better in this play than in
Antigone: In Oedipus at Colonus, Creon is presented as a man who will
do anything (even kidnap a man’s daughter) in order to gain control
over Oedipus. And yet he does not promise to bury Oedipus in Thebes. The
only explanation for this, which is evidenced by Ismene’s incredulous
reaction to Oedipus’ suggestion that he be buried in Thebes if he re-
turned, even as a prisoner, is that a promise by Creon to bury Oedipus
in Thebes would have been patently unbelievable, because Creon
would have been making a promise on behalf of Eteocles to do some-
thing that Oedipus knew no sovereign could do under color of law.

Even when it would have served the state’s national interest and
his personal moral obligations, Eteocles could not ignore the city’s
customary law and bury his own kin in Thebes. It is not surprising
that Creon, who had far less interest in burying Polynices, felt con-
strained by the same law. I therefore agree with Hegel and Nuss-
baum that Creon applied Theban law to the question of Polynices

T See Sophocles, Oadipus at Colonus, at lines 443-8.

¥ After lsmene tells Oedipus that Eteocles wants him to return but will not let
him reenter the city, Oedipus merely asks if he would nonetheless be buried in
Thebes if he returned under Eteocles’” conditions. When Ismene reminds Oedipus
that burial in Thebes is forbidden by law, Oedipus then explodes in a rage and says,
"then they wmmug;lmhuﬂ:duhﬂm - never!” Sophocles, Oedipus at Colonus
307 (line 453) (Robert Fagles, trans., 198z2). It must be noted that even lsmene, who
cannot be accused of any ulterior motivation, finds her father’s wish to be buried in
Thebes absurd. Furthermore, Oedipus’ refusal to accept burial outside of Thebes had
the consequence, in effect, of handing Thebes over to Athens.

13
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correctly. At the beginning of Antigone Creon is presented to the au-
dience as a good judge. By the end of the play, of course, Creon is a
broken man: Although he changes his mind about both Polynices’
burial and Antigone’s execution, he cannot prevent the death of
everyone he holds dear. Under the Hegel /Nussbaum reading, the
reason Creon comes to a tragic end is that his moral sensibility is as
weak as his legal sensibility was strong. While Creon could not
have changed Theban law and allowed the burial of Polynices in
Thebes, he did not have to make burying Polynices a capital of-
fense.® Making the burial of Polynices a capital offense, which was
one of Creon’s first acts of law making, demonstrated Creon's lack
of moral (and political) judgment. Furthermore, once he had ap-
plied the law he made, he was not bound to follow through with the
sentence he imposed. A hallmark of all sovereigns is their capacity
to pardon. The power to pardon is a uniquely executive function.
While no one finds it odd that the U.S. Constitution gives the presi-
dent the power to pardon, it seems almost unimaginable that the
power to pardon would be granted to the Supreme Court.® By fail-
ing to pardon Antigone, as both his son Haemon and the Chorus
beg him to do, Creon compounds his bad legislative judgment with
bad executive judgment.

®  As Nussbaum noted, Creon could have also permitted ices to have been
moved away from Thebes by his family. Nussbaum, The Fragility of Goodness, at 55 n14.
It is not clear what Creon’s decision to bury Polynices at the end of the play s supposed
to symbuolize. Sophocles may have been mocking Creon's legalistic wmhmﬁﬁnpnhe—
cause the play suggests that Creon’s decision to bury Polynices he Anti
myhﬂiﬁt{aﬂymﬂmmmmmﬁuﬂm&'&dﬂﬂnﬂuuthﬁ F;:
possibility that had Creon gone first to Antigone, he could have reached her she
killed herself. Pardoning Antigone, which the Chorus told him to do first, would not be
the reversal of a prior adjudicative act, but a prior executive decision. See Antigone, at
lines 1175-80. Furthermore, the fact that the death of Creon’s family occurs after he
buries Polynices suggests that Creon’s tragedy was not rooted in his judicial decision.

W US. Const., Art. [1, sec. 2 (1). By pardoning Antigone, Creon would not be us-
mgmiﬂﬁnlwwﬂmmhmmﬁwdwiﬁmwhﬂwﬂmﬂﬂwmm
that concerned Lon Fuller in his parable The Case of the Speluncean Explorers. In
Speluncean Explorers, the Newgarth Supreme Court had to decide whether its murder
statute applied to a group of men trapped in a cave who killed and ate a colleague.
Chief Justice Truepenny argued that the Court should hold that the law applied to
the defendants but that the Court should also, in its decision, ask the executive to
pardon the men. Lon Fuller, The Case of the Speluncean Explorers, 62 Harv. L. Rev. &b,
619 {104g). For a recent decision in which a judge v exercised the executive
power to pardon, see United States of America . . 1997 WL 12808 (S.D.N.Y), in
which the judge, as fact finder, refused to convict a Catholic bishop and monk whose
religious convictions led them to violate the Freedom of Access to Clinic Entrances
Act of 1994 even though “the circumstances would otherwise be sufficient o con-
vict.” Lynch, 1997 WL 12808 at "3-"4.
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The Chorus argues to Creon that, like a ship, a city is buffeted by
forces beyond its control.¥ As Nussbaum noted, Sophocles sug-
gests that the good legislator, like a good captain, must navigate
between “indefeasible obligations”; the metaphor of the ship used
by the Chorus leads us “to think, then, of the central moral conflict
of the play and to see it as one not easily defeasible by the art of
even the best legislator.”® In the face of irreconcilable demands,
the good legislator (and executive) must learn to “yield” like a tree
whose branches are caught by the overflowing banks of a swiftly
flowing stream, or a helmsman who “gives with the winds and
currents.”3 Nussbaum called the sovereign virtue described in
Antigone a combination of “practical wisdom and supple flexibil-
ity.”* Creon displays his lack of practical wisdom when he tries to
resolve the conflict between the law of Thebes and religious law by
invoking the death penalty; he displays his lack of flexibility by re-
fusing to pardon Antigone after she broke the law of Thebes.™ At a
deeper level, the reason why Creon is a bad king is that he lacks the
capacity to balance his own will with that of others. He does not
understand that the good sovereign cannot conflate himself with
his office:

CREON: Must I rule the land by someone else’s judgment rather
than my own?

HAEMON: There is no city possessed by one man only.

CREON: Is not the city thought to be the ruler’s?

HAEMON: You would be a fine dictator of a desert.*

3 Sophocles, Antigone, at lines 584-93.

2 Nussbaum, The Fragility of Goodness, at 74.

¥ See Nussbaum, The Fragility of Goodness, at 79-80 (citing Sophocles, Antigone,
at lines 711-20),

¥ Nussbaum, The Fragility of Goodness, at Bo.

¥ It is ironic that Creon’s tragic end was caused by his unwillingness to bend. At
the end of Oedipus the King, Creon’s final words to Oedipus are: “Do not seek to be
master of everything, for the things mastered did not follow you throughout
your life.” Sophocles, Oedipus Rex 76 (lines 1521-3) (David Grene, trans., 1991).

% Sophocles, Antigone 18990 (lines 7g6-801) (David Grene, trans., 1991). Again,
it is interesting to note the irony in Haemon's words to Creon: Creon says essentially
the same to Oedipus.

CREON: Suppose you do not understand [the truth]?
OEDIPUS: But yet - | must be ruler.

CREON: Not if you rule badly.
oEpiPus; O dity, my city!

CREON: | too have some share in the city; it is not yours alone.

Sophocles, Oedipus Rex 38 (lines 627-30) (David Grene, trans., 1991).
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Creon does not understand the concept of sovereignty. This is be-
cause, as Nussbaum pointed out, Creon cannot understand the idea
of a complex good. For Creon, a “final good must itself be single or
simple; it must not contain conflicts or oppositions within itself."¥
Creon cannot imagine conflict over ultimate values as anything but
painful and frustrating. Given Sophocles’ view that sovereignty is a
constant process of mediation between irreconcilable spheres, it is
not surprising that Creon is such a bad king in Antigone.®

Creon'’s failings as a king are separate from and unrelated to his
limited success as a judge. There is no necessary relationship be-
tween Creon's accurate reading of Theban customary law and his
failure either to make good laws or exercise mercy. Nussbaum
should not be read as having suggested that Creon's tragic unidi-
mensionality is a necessary consequence of his being a good judge.
On the other hand, Creon’s short career as judge and king illus-
trates the differences between adjudication and sovereignty that lie
at the heart of legal positivism. Creon’s approach to the question of
the treatment of Polynices” body under Theban law reflects the core
elements of nineteenth-century “classical” legal positivism that |
will discuss in detail in this book. Creon’s appeal to customary law
reflects what the classical positivist calls the “sources thesis.” The
idea that Theban customary law was an indefeasible reason for ac-
tion to Creon qua king (as opposed to Creon qua kinsman) reflects
what the classical positivist calls the “command theory of law.” Fi-
nally, the recognition that there may be a distinct sphere of law and
another distinct sphere of morality that place obligations upon an
individual in a given episode of practical reasoning reflects what
the classical legal positivist calls the “separability thesis.” And yet,
for all that Creon may have been a good judge, tragedy still flowed
from his actions, That is because, as the legal positivist emphasizes,
there is no necessary relationship between being a good judge and
being a good sovereign. The legal positivist does not need to dis-

¥ Mussbaum, The Fragility of Goodness, at bo.

¥ Even though Creon is only a minor character in Oedipus Rex, Sophocles allows
the audience to hear Creon predict in Antigone exactly what kind of king he will turn
out to be. Early in Oedipus Rex, Oedipus unjustly accuses Creon of conspiring to
usurp the throne. Because Oedipus is unmoved by evidence, Creon tries to prove by
deduction that he is not interested in becoming king of Thebes: “1 was not born with
such a frantic yearning to be a king . . . if | were the king myself, | must do much that
went against the grain.” Sophocles, Oedipus Rex 36 (lines 587-g2) (David Grene,

trans., 1991).
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tance himself from Creon, but the positivist should be eager to
point out that the effort to vilify Creon’s positivism is fundamen-
tally misguided. The critic of legal positivism is wrong in two ways:
The tragedy of Antigone was not “caused” by Creon’s positivism,
and the tragedy of Antigone could not have been averted by focus-
ing on Creon’s theory of law. There is nothing tragic in Antigone in
the fact that Theban law was judged by a legal positivist. The source
of tragedy in Antigone - that Thebes had bad laws that were applied
without mercy - is not something that debate about legal philoso-
phy can cure.

It is precisely because Creon plays two distinct roles - one well
and one poorly - that he is a fitting symbol for legal positivism.”® As
I will argue in this book, legal positivism tries to understand law as
a system of variably constrained discretion. The positivist recog-
nizes that the law sometimes requires the judge to exercise signifi-
cant amounts of discretion but distinguishes judicial discretion
from sovereign power by tethering the delegation of judicial discre-
tion to the law itself. I will argue that classical positivists did not
understand the importance of describing the role that judicial dis-
cretion plays in an adequate theory of law, and that the failure by
late-nineteenth-century American legal positivists to appreciate the
importance of discretion led to the problems we now associate with
Langdellian formalism. I will also argue that Henry Hart and Albert
Sacks's The Legal Process set out, for the first time, a positivist theory
of law that could explain how different legal actors could exercise
varying degrees of legislative and executive power without giving
up on the distinction between adjudication and sovereignty. I will
conclude the book by considering how modern American theories
of legal positivism defend drawing a distinction between Creon’s
two roles when the law seems to ask the adjudicator to behave like

# Cover was wrong to prefer Vere to Creon for two reasons. First, Vere did not
obviously see himself in a legislative capacity. Second, Vere, unlike Creon, did not
make law, but the law he applied (the Articles of War of 1749) was not obviously un-
just. The tragedy of Billy Budd flowed, in part, from Vere's illegal application of the
Mutiny Act. See Melville, Billy Budd, at 110-11 and Richard Wei How
Speak: Some Lessons on Adjudication in Billy Budd, Sailor with an Application to Justice
Rehnquist, 57 N.Y.LL L. Rev. 1, 19-31 (1982) (listing numerous procedural and substan-
tive law errors made by Vere that Melville clearly would have known were mistakes
when he wrote the book). Cover’s mistake goes to the heart of his comparison of Vere
with the northern judges. Whereas Billy Budd reached a tragic end because of the
mistaken application of a (reasonably) just law, the fugitive slaves of whom Cover
wrote reached tragic ends because of the correct application of an unjust law.
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a sovereign so often that it seems that the disjunction between the
good judge and the good king has been eliminated by command of
the law itself.

I believe that the modern American critics of legal positivism are
working with a confused and ultimately incoherent picture of posi-
tivism, one developed by conservatives to help achieve certain politi-
cal ends. This book is a first step in an effort to develop a form of pos-
itivism that is not only robust and defensible but also more attractive
in its political goals to a broader range of scholars and lawyers than
earlier forms of American positivism. Showing how different strands
of legal positivism were emphasized by its leading critics at different
times is therefore a critical part of my argument. Not only has the
generally accepted meaning and point of positivism changed over
the past century, but that change can be explained through the theo-
retical and political needs of the three dominant theories of the twen-
tieth century: legal realism, legal process, and fundamental rights. In
order to defend my theory of positivism, I must first show how and
why positivism got transformed into the conservative theory that re-
pulsed so many liberals in the 1960s and 1970s.

The example of Creon’s positivism provides a dramatically con-
densed picture of the argument of this book: that the history of legal
positivism has been one in which a relatively thin theory of law,
based on Austin's insights, has been systematically portrayed by
various forces as possessing more theoretical baggage than it was
ever meant to carry. From formalism to the legal process school to
the fundamental rights school, positivism has suffered at the hands
of its foes and its alleged friends. This story of misrepresentation
would be nothing more than a historical curiosity if it were not the
case that it teaches us two important lessons. First, this book is de-
signed to help lay the foundation for a skeptical review of the most
recent arguments for the fundamental rights school, because to
some extent, those arguments are based on a successful attack on a
conservative theory of adjudication that has, erroneously, been
taken to be legal positivism itself. Whatever the political attractive-
ness of the fundamental rights school’s goals, its own theory of
adjudication should not be accepted by us simply because it is
better than the later legal process scholars’ own failed theory of
adjudication.

Second, this book provides reasons to believe that something
could be learned from the fact that legal positivism has been built
up from its thin theoretical frame often, but never to its advantage.
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Thus, it may help support Jules Coleman’s argument that a success-
ful theory of law can perform only so much work in jurisprudence.
In the essay Negative and Positive Positivism, he argued that legal
positivism may be seen as a “semantic” theory of law, as a theory
about the truthfulness of the argument that the rule of recognition
identifies authoritative legal statements.® He argued that posi-
tivism should not be seen as an “epistemic” theory of law - that is,
as restricting or determining the content of the rule of recognition.
Ultimately, I disagree with Coleman’s insight, although not in its
entirety. | will argue that the thin theory of positivism must limit the
content of the rule of recognition, but only to prevent the collapse of
the rule of recognition and moral reasoning but not to exclude
moral concepts.®! Thus, 1 believe that American positivism can
grow into a mature and attractive theory, one that respects the au-
tonomy of law but rejects moral skepticism.

# See Coleman, Negative and Positive Posttivism, 11 |, Legal Stud. 139 (1982),
reprinted in |. Coleman, Markets, Morals, and the Law (1988).

1 My argument follows the spirit but not the letter of Kent Greenawalt’s obser-
vation that modern legal positivism is "thin” enough to fit comfortably within the
leading legal traditions of the United States. See Kent Greenawalt, Too Thin and Tho
Rich: Distinguishing Features of Legal Positivism, in The Autonomy of Law: Essays in Legal
Positivism (Robert George, ed., 1996).
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Chapter 2

Positivism and Formalism

2.1. CLASSICAL LEGAL POSITIVISM
AND CLASSICAL COMMON LAW THEORY

The best place to begin any discussion of legal positivism and
American jurisprudence is 1940, which is when Lon Fuller accused
legal realism of being merely a subspecies of positivism. Fuller
thought that legal realism and legal positivism were part of the
same jurisprudential family tree. He thought that legal realism was
a modern American modification to the legal positivism of jeremy
Bentham and John Austin:

We may say of modern positivistic theories that they diverge . . . [One
view| which may be called the “realist” view is represented by nu-
merous American writers . . . These men represent that direction of
legal positivism which seeks to anchor itself in some datum of na-
ture, which considers that the law’s quest for itself can end success-
fully only if it terminates in some tangible reality.’

It is clear that the association of realism with positivism was sup-
posed to weaken realism, and this suggests that positivism was per-
ceived as quite unpopular among Fuller’s intended audience.
Fuller represented a tendency among American natural law theo-
rists to conflate legal realism and legal positivism. It seemed quite
natural to Fuller to attribute the rise of fascism to the European em-
brace of positivism: “[Legal positivism] played an important part
... in bringing Germany and Spain to the disasters which engulfed

' Lon Fuller, The Law in Quest of Itself 47 (1940); see also Martin P. Golding, Ju-
and Legal Philosophy in Twentieth Century America - Major Themes De-
s, 36 |. Legal Educ. 441, 4757 (1986).
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those countries.”? Fuller’s comments gave support to others who
were mounting a campaign to connect legal realism and fascism.
For example, after Fuller linked legal realism and legal positivism,
natural lawyers in American Catholic law schools cited his argu-
ments with approval. Francis Lucey, a major figure in the Neo-
Scholastic movement at Georgetown, completed Fuller’s equation
by adopting the connection between legal positivism and legal real-
ism,* and then linked legal realism to totalitarianism: “Realism is
being tried out today in Germany and Russia. . . . There is not a sin-
gle tenet of realism that these dictatorships do not cherish, adhere
to, and try to apply.”* Natural lawyers were not the only theorists
who drew a connection between legal positivism and totalitarian-
ism. F. A. Hayek argued in 1960 that, because the command theory
of law at the center of positivism legitimized the removal of all con-
straints on the state and dismissed the idea of the “rule of law” as a
metaphysical superstition, positivists prepared the way for fascism
and communism.*

Curiously, in 1940 many other theorists thought that legal real-
ism and legal positivism were opposite approaches to law and were
in direct conflict. H. E. Yntema, a prominent realist, observed in
1941 that Fuller’s 1940 lecture represented a basic misunderstand-
ing of legal realism:

The classification of American legal realism in the category of posi-
tivism along with Austin, Kelsen, etc., is so superficial as to border on
the perverse. As the author [Fuller] truly states, the typical interest of
a genuine legal positivist is in logic and form, while the interest of the
legal realists in these aspects of law is in a degree incidental to their
interest in the . . . substance of the law.*

* Fuller, Law in Quest of ltself at 122, bul see Muller, Hitler's Justice:
.ﬂ:;:oum ;p“rhr Third Reich 130-2 (1991) (disputing equation of positivism

ascism).

3 luhnu'udynhﬂmdﬂw.ndrrﬁmﬂ of nineteenth-century
legal positivism.” Francis E. . Natural Law and American Legal Realism: Thewr Re-
mﬂﬂrﬂwhlm Law in a Democratic Society, 30 Geo. L [. 494. 494-5-

e Natural Low and American Legal Realism, at 523~y see also Brendan F
Emnhﬁmﬂhﬂmmrmhﬂmlm 15 Notre
Dame Lawyer g (1939); Paul L. The Pragmatism of Mr. Justice Holmes, 31 Geo. L |
262 (1943); Ben W. Palmer, Holmes, and Hitler, 31 A.B.A. |. 569 (1945).

* See Friedrich Hayek, The Constitution of Liberty 236~46 (1960).

* Hessel E. Yntema, Jurisprudence on Parade, 39 Mich. L Rev. 1154, 1164 (1941).
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After World War Il, younger realists - apparently unpersuaded by
the claims made by Fuller and others - continued to assert the in-

compatibility of legal realism and legal positivism. For example,
Lasswell and McDougal's magisterial textbook on “policy science”
was very critical of positivism, which was described as “more a sci-
ence of logical derivation of syntactic forms than an empirical sci-
ence” like sociological jurisprudence or legal realism.” In their view,
positivism’s emphasis on rules results in the creation of a “maze of
mystical theories to explain ... law."® Similarly, Reisman and
Schreiber’s textbook presented legal positivism as a rigid system
lacking the flexibility of legal realism ¥ Moreover, realists defined
themselves through their opposition to legal positivism. Reisman
and Schreiber noted how important the attack on legal positivism
was to the development of realists like Walter Cook and Karl
Llewellyn. 10

It may be supposed that the conflicts between legal realism and
legal positivism were emphasized by realists only, because in their
own minds they felt a need to distinguish themselves from the ear-
lier English theorists of positivism. Yet there were many critics of le-
gal realism who did not agree with Fuller's formulation and instead
understood legal realism and legal positivism to be two rival and
incompatible theories of law. In 1958, Edgar Bodenheimer, a long-
time critic of realism, observed, “|A]nalytical positivism and legal
realism constitute basic approaches to the science of jurisprudence
which are customarily regarded as representing sharply antithetical
viewpoints with respect to the nature of law and the method of its
application in judicial practice.”" Roscoe Pound distinguished ana-
Iytical jurisprudence, which is what many early theorists called le-
gal positivism, from realism in his treatise on jurisprudence. Pound
drew the following contrast: “As the analytical jurist insisted on the
pure fact of law, the new realist seeks the pure fact of fact.”"?

The realists (and some anti-realists) believed that realism was de-
fined, in part, by its rejection of analytical jurisprudence, whereas

" Harold D. Lasswell and Myres 5. McDougal, 1 Jurssprudence for @ Free Society:
Stushies n Law. Science, and Policy B (1992).

* Lasswell and McDougal, [urisprudence for a Free Society, at 10,

' W. Michael Relsman and Aaron M. Schreiber, [urisprudence 260307 (1687).

" Reisman and Schreiber, Jurisprudence, at 449.

' Edgar Bodenheimer, Analytical Positivism, Legal Realism, and the Future of Legal
Method, 44 Va. L. Rev. 356, 365 (1958).

1 Roscoe Pound, 1 Jurisprudence 258 (195q).
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Fuller believed that realism was defined, in part, by its embrace of
English positivism. If nineteenth-century analytic jurisprudence was
in fact nineteenth-century legal positivism (and we shall see that it
was), then either Fuller or the realists were very confused about the
relationship between realism and legal positivism. Positivism could
not be a form of realism if realism were built on the repudiation of
positivism. As will be shown, the solution to this jurisprudential rid-
dle is that positivism overlapped partially with realism and partially
with analytical jurisprudence, the theory realism rejected. But for
now, the one interesting feature of the debate to observe is the point
of agreement between the realists and Fuller — namely, that posi-
tivism was a bad thing. Therefore, the realists tried to establish the
argument for realism by identifying those aspects of traditional
(nonrealist) legal scholarship that were rooted in analytical jurispru-
dence, while Fuller tried to establish the case against realism by
identifying those aspects of realism that were rooted in the very
same nineteenth-century positivism it attacked.

This book begins, therefore, at a curious point in American ju-
risprudence. In the early twentieth century, every leading legal the-
orist - from Fuller to Frank - could agree to only one thing: Legal
positivism was wrong. [ hope to show in the final chapter of this
book why legal positivism may in fact be an adequate theory of law.
In this chapter, however, I will show that, regardless of whether
positivism is in fact wrong, it could not be wrong for the reasons
generally accepted by legal scholars in the early twentieth century.
Before we can get to a defense of positivism, we must first see how
its rejection was based on an incomplete and somewhat bizarre in-
terpretation of classical positivism.

Classical positivism is the theory of law developed in England by
Jeremy Bentham and John Austin which formed the foundation for
any subsequent theory that can be characterized as “positivist.”
Few modern positivists look upon classical positivism uncritically;
in fact, much of the most important work of H.L.A. Hart was dedi-
cated to exposing the errors of classical positivism.!? Nonetheless,
classical positivism set out the parameters, or minimal content, of
any positivist theory of law. We must use classical positivism as a
baseline in order to determine just how far afield Fuller or the real-
ists went in their use of the term positivism. Bentham and Austin

1 See H.L.A. Hart, The Concept of Law 1878 (2d ed., 1994).
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wrote in reaction to Blackstone’s theory of the common law, which
had become the dominant theory of English law before the nine-
teenth century.™ Blackstone’s theory of law, which set for itself the
task of explaining the source and authority of judge-made law, was
held to be inadequate by Bentham and Austin not only because it
failed to explain statutory law but also because it failed, in their
eyes, even to explain the authority of common law. Classical com-
mon law theory, as Blackstone’s approach is now known,'’ was
based on three claims that, although never carefully laid out, were
implicit in various arguments that had emerged by 1800.1%

The first and most famous principle was the idea that the source
of common law is custom: that “the only method of proving, that
this or that maxim is a rule of the common law, is by showing that it
hath been always the custom to observe it.”” Furthermore, the au-
thority for common law was bound up in its source: “[I]n our law
the goodness of a custom depends upon its having been used time
out of mind; or, in the solemnity of our legal phrase, time whereof
the memory of man runneth not to the contrary. This it is that gives
it its weight and authority.”"® The legitimacy of the common law
rested upon its continued application, which in turn required con-
tinued acceptance — not only by lawyers, but also by society. Thus,
“a crucial element in eighteenth-century attitudes to [law] . . . drew
upon Hale’s influential statement of the special strengths of the
common law, which on account of its ‘long experience and use,” had
successfully “wrought out’ the ‘errors, distempers or iniquities of
men or times." 1

The second principle was that the common law was rational and
was “fraught with the accumulated wisdom of the ages."® Accord-

W This is not to say that Benﬁmudﬁu:ﬁnwminmmﬂewwt;m
fact, Austin disagreed with Bentham’s critique of judge-made law. See Wilfrid E.
Rumble, The Legal Positivism of John Austin and the Realist Movement in American [u-
risprudence, 66 Cornell L. Rev. 986, 1019 n18o {1981).

¥ See Gerald |. Postema, Bentham and the Common Law Tradition 3 na (1986)
{(hereafter Bemtham).

W See Matthew Hale, A History of the Common Law (Charles Gray, ed., 1971, orig-
inally published 17113).

7 William Blackstone, 1 Commentaries on the Law of England 68 (1767) (hereafter
Commentaries).

¥ [bid., at 67.

¥ David Lieberman, Province of Legislation Determined 44 (1989) (quoting Hale,
History of the Common Law of England).

% Blackstone, quoted in Postema, Bentham, at 63. The common law possessed “a
kind of superhuman wisdom reflected in the collective work of the common law
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ing to classical common law theory, common law was not just the
accumulation of custom, it was coincident with natural law: “the
principles and axioms of law, which are general propositions, flow-
ing from abstracted reason.”?! This is why Blackstone argued that,
where a judicial decision was “contrary to reason,” a judge ought to
declare “that it was not law; that is, that it is not the established cus-
tom of the realm.”2 Therefore, although it would be correct to say
that Blackstone was not deferential to precedent, it would be wrong
to conclude that he thought that judges, when overturning past de-
cisions, were making new law.® Where a judge overturns prece-
dent, argued Blackstone, he does not “pretend to make a new law
but to vindicate the old one from misrepresentation.”* The com-
mon law method was the means by which the judge guarded nat-
ural law against “misrepresentation” by either the sovereign or
other judges. Thus, natural law and decisional law were one and
the same: “In the common law system no very clear distinction ex-
ists between saying that a particular solution to a problem is in ac-
cordance with the law, and saying that it is the rational, or fair, or
just solution.”® As Robert Cover has wryly observed, “[I]t was
Blackstone’s blessing and curse to almost uniformly find coinci-
dence of common law and natural law.”2¢ It was a blessing because
classical common law could base the authority of judges on the law
itself: They were “living oracles of the law” who discovered (and
did not create) the common law.7 A judge was “a representative of
a collective wisdom greater than his own."® A judgment, “though

judges throughout the centuries but impossible for any single person to possess.”
Roger Cotberrell, The Politics of Jurisprudence 24 (198g). :

I Blackstone, 3 Commentaries, at 379; and see Daniel |. Boorstin, The Mysferious
Science of Law 122-3 (1941) and Lieberman, Province of Justice Determined, at 44.

2 Blackstone, 1 Commentaries, at 6g-70.

B As Albert Alschuler noted, many modem lawyers have wrongly assumed
that Blackstone’s “"declaratory theory” of adjudication entailed slavish deference
to precedent. Albert Alschuler, Rediscovering Blackstome, 145 L. Pa. L. Rev. 1, 37 (1096).

= AWE &A;uummﬁ"tm il Liaal

.B. Si i and Legal Theory, in Oxford Essays in
Theory 2d Series 79 (A-W.B. Simpson, ed., 1973). sic

% Robert Cover, Jushice Accused 15 (1975).

T Blackstone, 1 Commeniaries, at 6g.

B Cotterrell, Politics of Jurisprudence, at 25. According to Hale, a judicial opinion
was “less than a law, yet [was] greater evidence than the opinion of any private per-
son.” Matthew Hale, quoted in Henri Levy-Ullmann, The English Legal Tradition 56
(M. Mitchell, trans., 1935).

25



LEGAL FOSITIVISM IN AMERICAN JURISPFRUDENCE

pronounced or awarded by the judges, is not their determination or
sentence, but the determination or sentence of the law."

If, as Blackstone argued, the “opinion of the judge” was not the
“same thing" as “the law" itself, then the law found by the judges had
to have its own independent source of validity, and for the classical
common law theorist that source was the law's rationality.® For
Blackstone, the law was “an independent realm of logic and . . . a sys-
tem of interdependent definitions.”¥ However, the judge was not
only an interpreter of the law for the community, “but a particularly
authoritative spokesman.” Lawyers were uniquely equipped to in-
terpret common law because the law reflected a special type of reason
that was steeped in custom: “[T]he common law itself is nothing else
.. . but [the] artificial perfection of reason gotten by long study, obser-
vation, and experience, and not of every man'’s natural reason.”*

When Blackstone used the term reason, he meant “artificial” rea-
son —a term rooted in the common law and first articulated by
Coke. Artificial reason is “neither deductive nor inductive . . . [but]
analogical, arguing from particular case to particular case, reflect-
ing ‘upon the likenesses and dissimilarities of particular instances
either actual or hypothetical, particular to particular.”" For Coke,
there was something unique about legal interpretation that could
be gained only by careful study and training. Thus, even though
kings were properly empowered to issue commands, they were not
equipped to interpret their own common law, which, after all, they
did not author® Despite Blackstone’s acceptance of the “absolute
despotic power” of Parliament to create positive law, he remained
steadfast in the classical common law belief that lawmakers would
be able to make far better law if they were trained as lawyers in arti-

¥ Blackstone, 3 Commentaries, at 396.

¥  Blackstone, 1 Commentaries, at 71.

N Boorstin, The Mysterious Science of Law, at 123

2 Cotterrell, Politics of Jurisprudence, at 25.

YW Edward Coke, 1 Institutes of the Laws of England 1 {J. H. Thomas, ed., 1836
reprinted 1986) (originally published 1628).

¥ Postema, Bentham, at 31 (quoting R. Stone, Ratiocination nol Rationalization, 74
Mind 463, 481 [1965]).

*  “The King said, that he thought the law was founded upon reason, and that
he and others had reason, as well as the Judges: to which it was answered by me, and
true it was, that God had endowed his Majesty with excellent science, great en-
dowments of nature; but his Majesty was not learned in the laws of his realm of Eng-
land, and causes which concern the life, or inheritance, or goods, or fortunes of his
subjpects, are not to be decided by natural reason but by artificial reason and judge-
ment by law. . . .” Prohibitions Del Roy, 6 Coke Rep. 280, 282 (1608).
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ficial reason.® In fact, for the classical common law theorist, Parlia-
ment’'s supremacy, because it was the product of customary law,
was itself based in artificial reason.” By relying on a distinction be-
tween natural and artificial reason, common law theorists like
Blackstone were able to justify the status quo without resorting to
more positivist theories of sovereignty like Hobbes's.%

As critics later observed, the coincidence between classical com-
mon law theory and natural law was a curse because it allowed
judges to rationalize fundamentally conservative judicial prac-
tices.® When Blackstone referred to “nature” in natural law, he
meant both abstract reason and the “world of experience.”"# As
Boorstin noted, “[IJn many cases the Commentaries stated a rule of

law in such a manner as to make it appear that the law was merely
recognizing a physical fact,” when in reality it was entrenching an

% See James Sedgwick, Remarks Critical and Miscellaneous on the Commenlaries of
Sir William Blackstone 126 {1800). Blackstone marveled at the fact that “there should
ignﬁﬁaiiﬁrg%ﬁnﬂ-aﬁrﬁaagﬁ which some method of
imstruction is _.____...:nn_._ﬁ_n_.._ﬂi..l xcept only the science of legislation.”
Blackstome, 1 Commentaries, a _._mm_“...__uu_m_ r Matthew Hale expressed the classical
EE#EF!%E.#FEE:!E!N:EE as a result of their training in nat-
ural reason, “schoolmen and moral philosophers” made the worst | . Sir
Matthew Hale, Reflections by the Lrd. Chiefe Justice Hale on Mr. Hobbes His Dia on
the Laws, in W, Holdsworth, 1 A History of English Law 503 (7th ed., 1956).

¥ “As Parliament’s supremacy in law creation was affirmed, common law
thought treated the authority to enact statutes as, itself, grounded in common law.”
Cotterrell, Polifics of [urisprudence, at 31.

¥ Hobbes criticized classical common law theory's idea of artificial reason on
the grounds that there “is no Reason in Earthly Creatures, but Humane Reason.”
g%hgﬁg Philosopher and a Studen! of Common Law 55

ed., 1971). Hobbes argued that without the fagade of artificial rea-
'H.E_—E—.Gﬁ“uﬁ judges needed an additional reason to claim authority. Hobbes
set out his suggestion for such a reason in Levdathan. Because law is the command of
the sovereign, it is the reason of the sovereign which governs the interpretation of
the law. When a judge (acting under the authority of the sovereign) interprets a law,
this interpretation must be consonant with the expressed will of the sovereign.
Therefore, the judge must use natural reason (e.g., HE?EEEEE
ﬂ#ﬂ:mml_-i:ui.ﬂ._uﬂ_ﬁﬁri? fashion consonant with the sovereign's
will. Thomas Hobbes, Leviathan, at 317, 321-6 (C. B. MacPherson, ed., 1968). This
Ewggiggﬁﬂniﬁirarﬂigii—ag
law theory and the classical positivism of Austin and Bentham.

¥ See, lor example, Jeremy Bentham, A Comment on the Commentaries and a Frag-
ment on Government gog=-13 (J. H. Burns and H.LLA. Hart, eds., 1g70); C. K. Allen, Law
in the Making 427-8 (5th ed., 1951); Ermest Barker, Essays in Government 129 (2d ed,,

951); Frederick Pollock, A Plea for Historical Interpretation, 34 Law Q. Rev. 163, 165
_“mhu”. Pa EF..H!..NH#E.E Sir William Blackstone, ‘Plagiarist’: A Note on Blackstone
and Natural Law, 7 Am. |. Legal Hist. 142, 149-56 (1963).

% Boorstin, The Mysterious Science of Law, at 128.
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ancient act of judicial discretion.®! Although Blackstone spoke of
“absolute rights,” these rights played almost no role in his theory of
natural law.2 Absolute rights existed in the state of nature, but they
were limited in the state of political society whenever “necessary
and expedient for the general advantage of the public.”"* Further-
more, natural law could not provide a guide to the particular
choices made by a legal system about the scope and content of its
subject’s legal rights. Most positive law concerned “things in them-
selves indifferent” to natural law, and even where the subject of the
law touched on natural law, “the particular circumstances and
mode of doing it become right or wrong as the laws of the land shall
direct.”"# Natural law placed a constraint on when and how natural
rights were to be limited by the state, and natural law was ulti-
mately discovered through artificial reason.5

Blackstone’s impulse to prove the identity of law and reason
sometimes pulled him in different directions, and when that hap-
pened, he constructed elaborate theoretical escape hatches to avoid
choosing between the two.* So, for example, when confronted with
the fact that English common law had changed radically from its
customary roots, Blackstone answered with the theory of legal fic-
tions, which explained how “minute contrivances” adapted ancient
forms of law “to all the most useful purposes of remedial justice.”¥
Slavery posed an even more difficult challenge to classical common
law theory. Even though Blackstone wrote that slavery was “repug-
nant to reason, and the principles of natural law,"* Lord Mansfield,
following Blackstone, nonetheless said in Somerset’s Case that “the
state of slavery is of such a nature that it is incapable of being intro-

4 Jbid.

@ See Blackstone, 1 Commentaries, at 124, 128-38 (there are three “absolute
rights, . . . vested in [men] by immutable laws of nature™: personal security, personal
liberty, and private property).

9 [bid., at 125

4 Ibid., at 55.

#  See Alschuler, Radiscovering Blackstone, at 30 (*"When human law limited nat-
ural rights for corrupt, arbitrary or otherwise inadequate reasons, this law was not
binding” [citations omitted]).

# “Blackstone’s ea to prove the identity of law and fact was as greal as
his eagerness to show that legal fictions perfected the logical symmetry of the law.”
Boorstin, The Mysterious Science of Law, at 135.

@ Blackstone, 3 Commentaries, at 268,

#  Blackstone, 1 Commentaries, at 423.
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duced on any reasons . . . [except] positive law.”* The artificial rea-
son of law placed a limit on how slavery could become part of a le-
gal system (it could not be found in its common law) but not on
whether it could become part of a legal system (England could rec-
ognize it through positive law). Classical common law theory
placed the work of judges, not natural rights, at the center of nat-
ural law and hence generated a theory that was potentially anti-
reformist.®

The third principle was that the law was not susceptible to being
expressed as a rule or set of rules - that is, in a form that could be
set down in any specificity and used to guide future action. As
Simpson has noted, “[I]t is a feature of the common law system that
there is no way of settling the correct text or formulation of the
rules, so it is inherently impossible to state so much as a single
rule. . .."5! The interweaving of the principles of the common law
with its social base prevents its codification: “[A]ll . . . are doctrines
that are not set down in any written statute or ordinance, but de-
pend merely upon immemorial usage . . . for their support.” The
indeterminate nature of the law implied a necessary hostility to law
created by the sovereign’s will. While it remained theoretically pos-
sible that a sovereign could create new law, the logic of classical
common law theory suggested that laws produced by the sover-
eign’s will would often be unreasonable, unfair, or jointly incoher-
ent. Because law promulgated by the sovereign is a product of will

# Cover, Justice Accused, at 17, citing 1 Lofft's Rep. 1 (1772). Blackstone and
Mansfield were quite close and reinforced each other's approach to common law. See
Alschuler, Rediscovering Blacksione, at 41.

= 1f “the law is the repository of . . . tradition and the arena in which it
lmfnld:.ndxﬂmiﬂmgﬂnllﬂmﬂgﬂuﬁﬂuwﬂﬂ Fmtem:,ﬂmlhm,lt'?ﬁ.
While Posterna noted the Hegelian resonances in classical common law theory (see,
for example, his discussion of the similarity between classical common law theory
and Hegel's arguments in The Phemomenology of Spirit in Postema, Bentham, at 76),
there are also modern resonances with contemporary conservative legal arguments,
See, for example, Richard A. Posner, What Has Pragmatism to Offer Law?, 63 S. Cal. L.
Rew. 1653 (1990); Charles Fried, The Artificial Reason of the Law or: What Lawyers Know,
6o Texas L. Rev. 35 (1981). Une cannot also but help notice an interesting parallel be-
tween classical common law theory's of artificial reason and neopragma-
tist legal theory. See, for example, Richard , The Banality of Pragmatism and the

of Justice, 63 5. Cal. L. Rev. 1811 (1990); Thomas C. Grey, Hear the Other Side:
Wallace Stevens and Pragmatist Legal Theory, 63 5. Cal. L. Rev. 1569 {(1990); Thomas C.
Grey, Holmes and Legal Pragmatism, 41 Stan. L. Rev. 787 (108g).
" Simpson, The Common Law and Legal Theory, at gq.
% Blackstone, 1 Commentaries, at 68.
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rather than the product of reason, all such law lacks any guarantee
that the legislation will not be arbitrary® Blackstone was deeply
skeptical of legislation, calling it an “evil” that demolished the sym-
metry of the common law.®

Classical positivism developed in reaction to classical common
law theory. If we look at Bentham and Austin’s arguments against
Blackstone, we see that they focused on the three features described
previously and proposed a set of principles that would replace
them. The following represents a general description of the princi-
ples proposed by Bentham and Austin. This list is not likely to be
precise or exhaustive, but it should give us a starting point. It is
compiled from H.L.A. Hart's discussion of classical positivism as
well as from other sources.™

The first principle was the separability thesis - that there is no
necessary connection between law and morals. Bentham attacked
Blackstone’s use of natural law to explain the authority of common
law. The appeal to natural law was not only an appeal to an unprov-
able “chimera,” but it also allowed each law applier to inject his or
her own morality into the law. Bentham wrote:

When a man disapproves of a mode of conduct considered indepen-
dently of any actual System of Jurisprudence he says there is a Law of
Nature against it. . . . If he cannot tell why he disapproves of it he be-
gins talking of a Rules of Right, a Fitness of Things, a Moral Sense
or some other imaginary standard which howsoever varied in de-
scriphion, is from first to last nothing but his own private opinion in
disguise,

Thus, as Postema pointed out, for Bentham, law could serve its
primary tasks only if its authority could be established without

M See Postermna, Bentham, at 16; and see ibid. at 15 (“Coke and Blackstone re-
garded parliamentary legislation as the sole, or at least major, cause of all that was
confused, incoherent, and unjust in the law of England”™).

H  Blackstone, 1 Commentaries, at 10-11; see also Licberman, Province of Legisla-
tion Defermined, at 60~2 (on Blackstone’s criticisms of Parliament).

*  See H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 Harv, L. Rev,
591, 594-606 (1958); Hart, Concept of Law, at 18-78; Jules L. Coleman and Jeffrie G.
Murphy, Philosophy of Law, 19-33 (2d ed., 1990). It should be pointed out that all these
works discuss positivism in terms of their reaction, to some extent, to the theories of
John Austin. See John Austin, The Province of Jurisprudence Determined (H.L.A. Hart,
ed., 1954) (hereafter Province); John Austin, Lectures on Jurisprudence or the Philosophy
of Pesitive Law (sth ed., R. Campbell, ed., 1885) (hereafter Lectures).

% Postema, Bentham, at 266 (quoting Bentham Manusecripts in the University
College London Library ).

30




Positivism and Formalism

recourse to moral, historical, or theological sources. Similarly,
Austin stressed that jurisprudence does not involve any ethical
evaluation of positive law: “The science of jurisprudence . . . is con-
cerned with positive laws, or with laws strictly so called, as consid-
ered without regard to their goodness or badness.”™ For Austin, the
“goodness” of a law was a function of relative, not absolute, value,
because a law’s value could be judged by a variety of standards.®
The second principle was the “command theory of law” - that
law was an expression of human will. Bentham criticized classical
common law theory for proposing norms so vague that “[the] law is
to be extracted by every man who can fancy that he is able: by each
man perhaps a different law...."® According to classical posi-
tivism, law consisted of general propositions, not principles. Ben-
tham believed that a law must be reducible to a command that one
person might give another. A command must have a positive form:

[A law must be] conceived mostly in general, and always in determi-
nate words - expressive of the will of some person or persons, to
whom, on the occasion, and in relation to the subject in question,
whether by habit or express engagement, the members of the com-
munity to which it is addressed are disposed to pay obedience.®

In contrast, Austin was not as sure as Bentham that a law had to be
reducible to a verbal form. He recognized that some intelligible com-
mands could be merely expressive: “A command is distinguished
from other significations of desire, not by the style in which the de-
sire is signified, but by the power and purpose of the party com-
manding to inflict an evil or pain in case the desire be disregarded.”®
What distinguished some authoritative commands as law, Austin
believed, was that legal commands not only are accompanied by
sanctions but are general (e.g., directed toward a class of the public).s

The third principle was the “sources thesis” - that every valid le-
gal norm was promulgated by the legal system’s sovereign, and

Postemna, Bentharm, at 315.

S Austin, Province, at 126; see also Cotterrell, Politics of Jurisprudence, at 57 ("it
seemed obvious to [Austin] that the starting point for the science of law must be a
clear analytical separation of law and morality”).

¥ Austin, Province, at 128-g.

@  Jeremy Bentham, Of Laws in General 192 (H.L.A. Hart, ed., 1070).

#  Jeremy Bentham, Chrestomathia, in 8 The Works of Jeremy Bentham g4 (Bowring,
ed., 1838-43).

2 See Austin, Province, at 14.

& See Cotterrell, Politics of Jurisprudence, at 6o,

31



LEGAL FOSITIVISM IN AMERICAN JURISPRUDENCE

that the norm’s authority could be traced to that sovereign. Accord-
ing to Bentham, “the authenticity of a law is a question exterior to,
and independent of, that of its content,” and one therefore had to
know by whom and in what manner a norm was promulgated in
order to determine its status as law.® Furthermore, Bentham
argued, valid laws possessed a very specific pedigree: They were
promulgated by the legal system’s “sovereign.” Bentham was con-
vinced that every legal system had a sovereign, including democra-
cies, where the sovereign was the entire citizenry® The sovereign
was the one supreme, absolute, and unlimited legislative power
that every legal system necessarily possessed. Austin built upon the
sources thesis as set out by Bentham and refined the definition of
the sovereign. According to Austin, the sovereign was identifiable
by two characteristics: habitual obedience from the bulk of the pop-
ulation, and habitual noncompliance with the commands of any
other human superior.® The key point for Austin, as for Bentham,
was to discover the unique source of legal norms in a given legal
system.®

2.2. CLASSICAL LECAL POSITIVISM
AND SOCIOLOGICAL POSITIVISM

A curious feature of American jurisprudence in the early twentieth
century is that the expression “legal positivism” did not appear in its
legal scholarship. As mentioned previously, its first notable presence
in the general debate occurred in Fuller’s lectures in 1940. Nonethe-
less, Fuller did not pick the expression out of mid-air. He borrowed it
from a discourse that, although obscure, was already in motion.

The occasion of the earliest use of the expression positivism in
modern American legal theory itself presents a problem. When
Pound first used the expression in 1912, he did not use it as we
would today (even assuming the most expansive or flexible use of
the term). In the survey essay The Scope and Purpose of Sociological Ju-

“  Postema, Bentham, at 313 (quoting Bentham Manuscripts in the University
College London Library).

*  Sew Jeremy Bentham, Constitutional Code, in 9 The Works of Jeremy Bentham 10,
46 (Bowring, ed ., 1838-43).

% See Austin, Protince, at 193-4.

& For Austin, who was most concerned with modemn constitutional democra-
cies, the source of law lay with that body of people which has ultimate authority to
alter the stale’s constitution (the population at large). Austin, Province, at 250-1.
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risprudence, Pound traced the development of sociological jurispru-
dence - an early antiformalist theory and Pound’s own contribu-
tion to legal theory - and listed four stages in its development: the
positivist stage, the biological stage, the psychological stage, and
the “stage of unification.”® Pound used positivism in the sense
found in traditional sociology, where the term was shorthand for
the tradition associated with Auguste Comte. Comte’s sociological
positivism was based on his conviction that social life could be ana-
lyzed and reformed through the careful use of the mathematical
techniques of measurement and analysis.® In the late nineteenth
century, positivistic sociology had become associated with deter-
ministic social theories positing that some set of forces - economic
or otherwise - governed the histories of societies.

Pound’s decision to call those legal theories that borrowed from
sociological determinism “positivist” is understandable but fraught
with potentially confusing consequences. In fact, what Pound re-
ferred to as positivism did not really resemble classical legal posi-
tivism at all:

[Positivist theory] calls for a search for a body of rules governing le-
gal developments to which law must and will conform, do what we
may. Whatever exists in law exists because of the operation of these
rules. The operation of these same rules will change it and will
change it in accordance to fixed and definite rules in every way com-
parable to those which determine the events of nature. . . . “[The the-
ory] treat{s] social forces as though they were mills of the gods which
men could at most learn to describe, but which they might not pre-
sume to organize and control.””

Positivism, as Pound used the term in 1912, did not reflect the sepa-
rability thesis, the command theory, or the sources thesis. Pound’s
use of the term indicated that he was criticizing Comtean (sociolog-
ical) positivism rather than legal positivism. To understand pre-

& Roscoe Pound, The Scope and Purpose of Sociological [urisprudence 25 Harv. L.
Rev. 489, 491, 495, 503, 509 (1912); and see Roscoe Pound, The Scope and Purpose of So-
ciological Jurisprudence, 25 Hare. L. Rev 140 (1911); Roscoe Pound, The Scope and Pur-
pm: of Sociological Jurisprudence, 24 Harv. L. Rev. 591 (1911) (three parts).

As one commentator explains, for Comte, “uniform m%:‘ni:atlm of the total-
ity of human knowledge was indispensable to pave the way for a fully-Aedged sci-
ence known as ‘sociology,” which alone would make it possible to transform collec-
tive life.” Leszek Kolakowski, Positivist Philosophy 63 (1972).

™ Pound, Scope and Purpose of Sociological Jurisprudence. at 492-3 (quoting from
Albion W. Small, Gemeral Sociology 84 [1905]).
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cisely what Pound was attacking, it is necessary to consider briefly
these two versions of positivism.

Initially, they share an epistemology: Both are rooted in empiri-
cism. Bentham was influenced by Hobbes and shared Hobbes's sus-
picion of idealism in both metaphysics and ethics. Thus, Bentham's
rejection of natural rights as “nonsense on stilts"” was motivated
by his rejection of ethical values that were not grounded in some-
thing measurable like utility. Similarly, Comte concerned himself
with the "investigation of facts rather than transcendental illu-
sions.”” The Comtean positivist pursued a “method of observed
facts handled with the use of hypothesis but refrain[ed] from any
conclusions about the substantive nature of reality."” Second, both
saw themselves as system builders within their own respective do-
mains. Bentham believed that his scientific approach to jurispru-
dence laid the foundation “for the plan of the complete body of
laws . . . grounded on natural and universal principles.”” Similarly,
Comte’s scientific sociology portrayed all human behavior as the
product of the operation of “invariant physical laws” that reflected
a system of predictable social laws in which there was no free will. ™

Notwithstanding the similarities between Bentham and Comte’s
positivism (the bulk of which is attributable to the rise of rational-
ism throughout Europe), Bentham treated the relationship between
science and society very differently from Comte. To begin with,
Bentham did not attempt to build a system that would explain all of
social life, just the social institution of law. It is important to under-
stand the significance of Bentham’s limited focus. Not only was
Bentham self-consciously modest in his system building, but he
also rejected the Comtean idea that all of social life was determined
by fixed universal principles. Bentham's commitment to utilitarian-
ism depended on the possibility of individuals’ changing their so-
cial conditions, instead of being ruled by them.” While Bentham
did not develop a philosophical theory of free will, he did not base

M Jeremy Bentham, Anarchial Fallacies, in 2 The Works of Jeremy Bentham son
(Bowring, ed., 1838-43). _ . .

7 Herbert Marcuse, Reason and Revolution: Hegel and the Rise of Social Theory 341
(2d ed., 1954).

™ Roland N. Stromberg, Europesn Intellectual History Since 1789 112 (3d ed., 1981).

M Bentham, Of Laws in General, at 232.

™ Marcuse, Reason and Revolution, at 344 (quoting Comte, Cours de Philosophie
Positive).

%  “The general object which all laws have, or ought to have, in commaon, is to
augment the total happiness of the community. . . ." Jeremy Bentham, An Introduc-
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his theory on its rejection.”” Comte’s scientific positivism, on the
other hand, was thoroughgoing and conservative.”™ While Comte
spoke of the advancement of society, this advancement would come
about as a result of progress that was independent of men’s political
choices or their social theories; rather, like Hegel, Comte posited
that man had passed through a series of stages of development.”
European society was, at the time of Comte’s writing, in the posi-
tivist stage, which, as noted previously, was dominated by scientific
reasoning.® Comte’s conception of progress through stages was not
incompatible with his conservatism; as Marcuse has noted, Comte’s
emphasis on classification and systematization allowed him to
prophesize that the social order would be improved by the action of
impartial laws rather than the acts of men.®! Thus man could per-
haps understand but not control the immutable forces of social
change; and social scientists, who could guide but not change the
development of society, were far more like Blackstone’s oracles than
Bentham's legislators.®

It is possible that the conflation of Bentham and Comte’s posi-
tivisms by Pound and others in the early part of the twentieth cen-

tury helped fuel the perception that legal positivism relied upon
moral relativism.® Despite their common empiricist roots, only

tiom to the Principles of Morals and Legislation 158 (H.L.A. Hart and |. H. Bumns, eds.,
1970).

7 In one sense, Bentham's entire theory must be built upon free will: By basing
the calculus of pleasure upon that pleasure sought by each individual, I'i!lﬂirrpm that
all acts are an effort of the will to achieve pleasure and avoid pain: “Let a man’s mo-
tive be ill-will; call it even malice, envy, cruelty; it is still a kind of pleasure that is his
motive . . . while it lasts . . . it is as good as any other that is not more intense.” Ibid.,
at 100 n.e. Ultimately, his system supposed that an individual, when free of the
shackles that force obedience, was a "rationally self-directed individual,
adjust{ing] his actions and plans to the realities of his environment, but always think-
ing and judging for himself.” Posterna, Bentham, at 167 (emphasis added).

™ “Rarely in the past has any philosophy urged itself forward with so strong
and =0 overt a recommendation that it be utilized for the maintenance of prevailing
ﬂl.lthﬂ.li.l.’j’.t.];;; h:hm,hmu;;ﬁiﬂmmh. at 345. Marcuse noted that Comte
shared with de Maistre t i t reason was incapable of alteri iety. Mar-
cuse, Reason and Revolution, at 144. P R

#  Shlomo Avineri, Hegel's Theory of the Modern State 224 (1g972); Stromberg, Euro-
pean hlfjtﬂﬂ;ﬂmf History, at B&.

o m European Intellectual History, at 134,

5 ertmrm ard Revolution, at 148.

¥ Stromberg, Evropean Inlellectual History, at 115.

¥ As noted previously, Fuller collapsed realism into positivism. For Fuller, the
maost salient feature of a legal theory was whether it conceived of law in scientific or
moral terms; and accordingly he concluded that “positivism was the only theory of

35



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

Comte was a moral relativist. Because, for Comte, the principles
that underlay society could be discovered only through observa-
tion, the mores of society were a function of the amount of knowl-
edge that society possessed.® Hence the irrelevancy of human so-
cial or political action: Moral progress, being a function of the
growth of human technical and cultural knowledge, was hostage to
the material evolution of society. As a result, although Comte did
not quite equate the “is” with the “ought,” he thought that societies
would be swept toward social betterment regardless of their own
self-conscious attempts to control history: “‘[Slocial movement is
necessarily subject to invariant physical laws, instead of being gov-
erned by some kind of will.""® Comte’s worldview did not need the
language of rights, because men did not, as in Locke, master nature
through economic activity but rather were mastered by the natural
laws of economics. Thus Comte decoupled science from social re-
form and linked it to social conservatism.® This linkage would
reach its apogee in the United States during the vogue of Herbert
Spencer and his disciples, where the combination of the Comtean
systemalizing impulse and Darwinian theories of evolution gave
rise to the concept of Social Darwinism.¥

Bentham had a much more complex relationship to relativism in
morals than Comte. Bentham also called for a separation of law and

law that could claim to be ‘scientific’ in an Age of Science.” Lon L. Fuller, Posititism
and Fidelity to Law - A Reply to Professor Hart, 71 Harv, L. Rew. 630, 659 (1958). Fuller
thought it was obvious that scientific jurisprudence must be committed to moral rel-
lhvmﬁdhflﬂmﬂmtqflmgfltmi
M Marcuse, Reason and Revolution. at 3535
 Ibid., at 144 ( Comte, Cours de Philosophie Positroe).
&  Mirroring, M,Hlﬁlmnﬁ:mdﬂwmﬂmﬂm's
of the relationship to culture and the economy led Marx o
conclude exactly the opposite — that radical resistance was a natural consequence of
the material evolution of society. See Marcuse, Resson and Revolution, at 356,
Hmhmfm!urﬁﬂu!Hm?ﬂ%n\deu:JﬂthFh
nenkon, reprinted as Society and Ecomomy in History in The Marx-Engels Reader 137-8
(Robert C. Tucker, ed., 1978).
* Gee Neil Duxbury, Patterns of American Jurisprudence 25-7 (1995). Like
Comtean positivists, Social Darwinists were skeptical of the extent to which
could control the direction of society: “Swayed by evolutionary economics, late nine-
teenth-century American public figures and -makers were on the whole con-
vinced that the economy was fated to rise hﬂllu‘ullrlnhrnhhm
with the natural laws of the market.” Duxbury, Patterns, at a5-7 (citing T?;mu
Laissez-fatre and the General Welfare State: A Study of Conflict in ﬁmrrimr gm
1865-1901 [1956]).
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morals and based that call, like Comte, on his rejection of meta-
physical idealism and especially his rejection of the language of
rights. But Bentham, as we saw previously, imagined that his em-
piricism would lead to reform, and he never intended that utilitari-
anism be used as a justification for political or moral conser-
vatism.® Bentham’s relentless application of the principle of utility
introduced a critical element into his social theory that was utterly
lacking in Comte. For Comte, because we can understand the uni-
versal laws of society only in a relative fashion, social improvement
is likely to be misguided, and the only thing social scientists can do
with any accuracy is understand social evolution that has already
occurred. In contrast, Bentham subjected all law to the principle of
utility (of which he was sure) and criticized that which he found
lacking; hence his many proposals for reform. For Bentham, it was
clear that the “is” could not be confused with the “ought.”®

It may be useful to consider why Pound and others conflated
Comtean sociological positivism and classical legal positivism. One
possible reason is historical: Comte’s positivism was in vogue
in Europe just as Austin's lectures on jurisprudence were re-
published.® Another possible reason is that the confusion was inev-
itable because classical legal positivism, being a “scientific” theory,
was received as yet another form of evolutionary theory. Although
it is difficult to appreciate today, the impact of evolutionary think-
ing on nineteenth-century American thought was so profound that
it is likely that any “scientific” theory of society was assumed to be

# Bentham rejected classical common law theory in part because of its reac-
tionary implications: He noted in Blackstone a “complacency” that confused what is
and what ought to be. Jeremy Bentham, A Fragmen! on Government 18 (H.LLA. Hart
and ]. H. Bumns, eds., 1988).

*  As Postema noted, there is a conflict in Bentham's writings “between the de-
mand for stability and certainty of law and the need for flexibility in adjudication.”
Still, though he was “[kleenly aware of the utility, indeed necessity, of relatively
fixed general rules for social conduct, Bentham nevertheless regarded the principle
of utility as the sole and sovereign rational decision principle.” Postema, Bentham, at
147. The relevant distinction then, is, in Bentham’s words, between “‘submission in
behaviour which is the mother of peace; [and to] submission of judgement which is

the mother m;ﬂw, A Comment on the Commeniaries (empha-
sis added), in tham, at 319.

- European Intellectual History, at 116. Austin’s Lectures on Jurispru-
dence were in 1862, and received a much warmer welcome than the first

edition published thirty years earlier. James Herget, American [urisprudence,
1870-1970 16 (1990).
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related to Social Darwinism in some way.*! Any connection to Social
Darwinism, however tenuous, would have immediately placed
Bentham and Austin in the middle of Comtean sociological posi-
tivism, for Herbert Spencer's work paralleled Comte’s.? Like
Comte, Spencer synthesized every type of scientific endeavor under
the banner of scientific empiricism,” and, like Comte’s, Spencer’s
vision of the universe was evolutionary and amoral: Progress con-
sisted of allowing the universal laws of nature to work, which
would result (if left free of governmental meddling) in the ultimate
improvement of society.® However, by the 1880s many American
lawyers and social scientists had developed scientific theories of
law and society that rejected the prevailing Social Darwinist world-
view."s As Bentham and Austin had done in England, reform-
minded intellectuals divorced the passive conception of the uni-
verse as composed of unalterable rules from the methodology of
modern science. Thus it became possible for thinkers such as Lester
Ward to reassert the importance of human will in the shaping of so-
ciety and to describe the strong relationship between social theory
and social evolution.® Thus, there were reformers who rejected the

% “Probably no philosopher ever had such a vogue as Spencer had from 1870 to
18g0."" Stromberg, European Intelleciual History, at 135 (quoting Henry Holt,
"s American lisher). It is difficult to overstate Spencer’s importance o
the intellectual deve of the latter half of the nineteenth century. As Hofs-
tadter noted, Holmes “hardly exaggerated” when he stated that aside from .
he doubted if “"any writer ErgEmprnminhudmmmuchhn our
whole way of thinking about the universe.’. .. In the three decades after the Civil
War it was impossible to be active in any field of intellectual work without mastering
Y Hofstadter, Social Darwinism in American Thought, at 31-3, quoting
Oliver Wendell Holmes, 1 Holmes-Pollock Letters 57-8 (M. Howe, ed., 1941).

% Indeed, Spencer had been called “the British Comte.” See Stromberg, Euro-
pean [ntellectual History, at 135.

" Stromberg, European Intellectual History, at 135.

™ Hofstadter, Social Darwinism in American Thought, at 43-4.

" “With no thought of being Positivists, the reformers of the eighties and
nineties had faith in the capacity of social science to translate ethics into action.”
Arthur Mann, Yankee Reformers in the Urban Age: Social Reform in Baston 1880-
1900 (1954; reprinted 1974). See also Ibid. at 126—44 (discussing Frank Parsons, who
wrote a number of legal treatises and who criticized the “passive determinism” of
Herbert Spencer).

% Hofstadter, Social Darwinism in American Thought, at 66-84. See also Hol-
stadter, Social Darwinism in American Thought, at 156-60 (descri the rejection of
the biological model). Lester Frank Ward, author of the first com e sociolog-
ical treatise in the United States, followed Comte and Spencer in assuming that the
laws of the universe at large were also applicable to human societies. Yet his
of social systems, as reflected in his Dynamic Sociology (1883) and Pure -
ogy (1903), was entirely different from those of either Comie or Spencer, in that it re-
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conservatism of Comte and Spencer but retained their empiricism.
Their break with Social Darwinism was not much noticed, and de-
spite the logical possibility of a social science independent of
Comte’s positivism, it is perfectly understandable why Pound
would have assumed that all positivist social theory, whether Ben-
thamite or Spencerian, was ultimately Comtean.? It is likely that
Pound’s references to Comtean positivism made it only more diffi-
cult for legal theorists to identify properly the influence of classical
legal positivism in early-twentieth-century America.

2.3. CLASSICAL LEGAL POSITIVISM
AND LEGAL FORMALISM

Classical legal positivism was properly raised and discussed during
a 1931 debate between Hessel Yntema (a realist) and Morris Cohen
(an antirealist) over Holmes's legacy. In Justice Holmes and the Nature
of Law, Morris Cohen argued that Holmes's “idealist” thought was
being abused by realist scholars.®® He argued that one group of
“extremists” had wrongly associated Holmes with “positivism,”
which Cohen defined as “view[ing] the law exclusively as unifor-
mities of existing behavior, in total disregard of any ideals as to
what should be.”"

Yntema's response to Morris Cohen contained a lengthy and de-
tailed defense of the realists’ adoption of Holmes. Yntema wanted
to keep the connection between Holmes and realism, but discard
positivism. He suggested that Morris Cohen confused positivism,
which was not part of the realist position, with empiricism, which

flected a pragmatic bias through its emphasis on the importance of purposive action
in human mental development. See Hofstadter, Social Derwinism in American
Thought, at 52-3.

W "|Tihe four sociologists who with propriety may be regarded as the chief
modern founders of their subject - Montesquieu, Comte, Spencer and Ward - all ap-
proached legal phenomena from different angles but all nevertheless put forward
mﬂunmuwhmhlmh-d“;ylnumhﬂ part of a sound sociological legal theory.”
Huntington Cairns, Law and the Social Sciences 146 (1915; reprinted 1969, with a for-

word by Roscoe Pound).
® “The danger today is not that [Holmes's ideas] will be ignored, but that their
rich content will be impoverished by being harnessed to some ism. . . . Thus contem-

porary irrationalists frequently Hmrc:nle his dictum e:permw:mt
is the life of the law." I'-{nrm Rsmjusrrt Holmes and the Nature of Law, 31 Colum.

L. Rev. 352, 356 (1931).
* M. Cohen, Holmes and the Nature of Law, at 360.
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was an important tool of the realists./® Yntema agreed with Co-
hen’s definition of positivism, but he simply denied that he or
Holmes was a positivist.'® He thought that Cohen had the right de-
scription of positivism but erred in linking it with realism. The link-
age, as Yntema would say ten years later, was “so superficial as to
border on the perverse, 102

The history of the definition of positivism employed by Cohen is
quite interesting. Cohen introduced this particular definition in a
1927 article entitled Positivism and the Limits of Idealism in the Law. In
that essay Cohen tried to contrast two opposed, yet mutually de-
pendent approaches to jurisprudence: idealism and positivism. The
idealist realized that “it is impossible to engage in [legal reasoning]
without exercising one’s views as to what the policy of the law
should be."19 The positivist believed that “the jurist can dispense
with any consideration as to what the law ought to be.”1% Posi-
tivism "arises from the fiction that the law is a complete and closed
system, and that judges and juries are mere automata to record its
will or phonographs to pronounce its provisions."10%

The adoption of Cohen’s definition of positivism by Yntema (de-
spite his other differences with Cohen) is interesting for a number
of reasons. First, Cohen’s 1927 definition captured most of the ele-
ments of classical positivism. Its two-pronged test for positiv-
ism - the separation of law and morals and the idea of law as a sys-
tem of authoritative rules - looks a lot like what Fuller attacked in
1940. Second, Yntema responded to Cohen'’s attempt to associate re-
alism with positivism by denying the association and not by deny-
ing the accuracy of Cohen’s definition of positivism. Both Yntema
and Morris Cohen agreed that positivism endorsed the view that a
judge can “attain perfect consistency” and that the law can be a
“complete and closed system.” This view of positivism was, with-

0 =]t is just possible that Cohen has thus confused the ‘positivism’ of continen-
tal jurisprudence and empirical legal science, without noticing their totally different
backgrounds and objectives.” Hessel E. Yntema, The Rational Basis of Legal Science, 31
Colum. L. Rev. a5, o046 néa (1931} (hereafter Rational Basis).

1 Ibid., at g46 nba.

T Ibid., at 1164,

W Morris R. Cohen, Positivism and the Limifs of Idealism in the Law, 27 Colum. L.
Rrh :3?, 23B (1927} (hereafter Positivism).

M. Cohen, Positipism, at 218,

25 [hid., at 238.




Positivism and Formalism

out a doubt, how realists defined analytical jurisprudence. Further,
Yntema did not reject Cohen’s assertion that positivism endorsed
the separation of law and morals and the authoritative nature of
legal rules. Although there was a lot of disagreement between
Yntema and Cohen over the extent to which realism shared in posi-
tivism's moral relativism, they agreed that positivism endorsed
some form of moral relativism in law because it was committed to
the separation of law and morals and to the autonomy of legal rea-
soning. What Yntema resisted was Morris Cohen’s suggestion that
realism was a form of positivism. Notwithstanding Yntema's ef-
forts, Cohen’s equation of realism and positivism would reemerge
as the core notion behind Fuller’s attack on legal positivism in
1940.'% In the 1960s, both aspects of Cohen's definition of posi-
tivism were at the center of the debate between H.L.A. Hart and
Ronald Dworkin.

Morris Cohen’s discussion of what was clearly an American
form of classical legal positivism is significant not so much for what
it said but because it represents the first time the term positivism was
attached to the position identified by Cohen. It is my contention
that classical legal positivism was actually quite familiar to legal
scholars in early-twentieth-century America, but that Bentham and
Austin were discussed on this side of the Atlantic under other
names that are not immediately recognized by our modern ears. We
know the definition of positivism that antirealists and realists
agreed upon: “the fiction that the law is a complete and closed sys-
tem, and that judges and juries are mere automata to record its
will.”197 We know that both the realist and the antirealist disavowed
positivism because of its relationship to analytical jurisprudence.
These clues point to the idea that the basic elements of legal posi-
tivism - the separability thesis, the command theory of law, and
the sources thesis—could be found hidden within those late-
nineteenth-century theories of law associated with the idea that law
is a complete and closed system. Thus, even though the positivism
may not have been used before 1931 or 1912, it was in substance,
if not in name, the jurisprudential heart of that central late-
nineteenth-century American school of thought: analytical jurispru-

1% See, for example, Fuller, Law in Quest of ltself.
197 M. Cohen, Positivism, at 238,
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dence.'™ If | am correct about the relation between positivism and
late-nineteenth-century American jurisprudence, then what histori-
ans today call “legal formalism" is basically a version of legal posi-
tivism, and the attack by the realists on late-nineteenth-century
American formalism was really an attack on the fundamentals of
positivism 1™

One way of discovering the degree to which legal positivism is
related to formalism is to look at the roots of both theories. In the
case of classical legal positivism, the roots are easy to find. As we
saw previously, most basic histories of legal positivism explain that
its origins lay in Bentham and Austin.'® As we will see later, both of
these figures - especially Austin - were closely associated with the
theory of law we today call formalism. A casual review of the litera-

ture of the period indicates that scholars of every jurisprudential
persuasion drew a connection between English positivism and late-
nineteenth-century formalism. Pound, for example, in his criticisms
of formalism, equated “mechanical jurisprudence” with analytical
jurisprudence, which he equated with nineteenth-century English
jurisprudence.'' In his attack on realism, Fuller identified Hobbes
and Austin as the sources of positivism and linked Austin and his
followers to the “analytical jurists” of late-nineteenth-century for-
malism.!"? Even those who disagreed with Fuller’s conflation of

% Were it not for the equabion of analytical jurisprudence and tivism in the
late nineteenth century, there would have been no need for Samuel Shuman to begin
his 1963 textbook on legal positivism with the following protest:

One of the obstacles to an understanding of the inadequacies of analytical ju-

rmpndnmuﬂhplpmﬂmuuullbmmiuﬂnnﬂﬂw

two very different aspects of legal philosophy. Indeed, it would probably be

fair to say that the two are more frequently confused than distinguished, and

hence accused of each other’s sins and of defects which may be properly at-

tributable to one, but not necessarily both.

Samuel Shuman, Lepsl Positivesm 11 {1963) (citing Wolfgang Friedmann, Legal Theory
163 [3rd ed.. 1953] [“The analytical lawyer is a positivist™]). While | agree with Shu-
man that, by 1963, modern positivism was distinguishable from junspru-
dence, | disagree with Shuman to the extent that he meant to suggest was much
difference between classical legal positivism and nineteenth-century analytical ju-

™ Maorton |. Horwitz, The Transformation of American Law, 18701960 254 (19771

W See, for example, Keekok Lee, The Positivisi Science of Law 16-17 {198g);
Posterna, Bentham, HEA Hart, Essays on Bentham (1982); Hart, Concept of Law, at
124~-47; Fuller, Law in Quest of liself, at 22-8.

W See, for example, Pound, Scope and Purpose of Sociological Jurisprudence, at 6og
{referring to the "mfy‘liul school, which revived the imperative theory™).

"2 See Fuller, Law in Quest of ltself, at yo-1,
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positivism and realism mimicked his adoption of Pound's terminol-
ogy and his association of Austin with formalism. Llewellyn
claimed that: “[Flor the nineteenth century schools 1 am content to
accept one of Pound’s summaries. . . . With regard to the analytical
jurists, Pound stresses their interest in a body of established pre-
cepts whereby a definite legal result is supposed to be fitted to a
definite set of facts.”' Jerome Frank discovered in Austin the ori-
gins of two basic formalist “myths”: that “every law is a command”
from an identifiable human sovereign, and that the law can be
made into “an all-sufficient code.” Frank observed that the latter
“myth"” provided the support for the former:

[T]here appears to be more than chance in this combination of the ad-
vocacy of an exhaustive code and the espousal of the command the-
ory of law. That every law is a command becomes a more plausible

assumption when law takes on the form of a seemingly complete
body of enacted statutes. !

As we shall explore in the next chapter, the conflation of English
positivism and formalism was an important theoretical tactic to the
realists because it strengthened their case against the status quo. Re-
alists like Kessler saw a close relationship between the repudiation
of analytical jurisprudence and the growth of realism:

Legal realism, as it called itself, has tremendously influenced the way
of thinking of modern lawyers about the role of law in our society. Its
criticism of analytical jurisprudence has made us realize that preoc-
cupation with efforts at making the law consistent and predictable (at
a high level of abstraction) may afford an easy escape from a more
important task: namely, of constantly testing out the desirability, effi-
ciency and fairness of inherited legal rules and institutions. . . 115

Similarly, Albert Kocourek, who called Austin "one of the founders
of analytic jurisprudence,” observed how the realists defined them-
selves through their repudiation of the “Austin century”: “[Real-
ism|] combatted the idea that legal systems are closed logical struc-
tures. . . . In a word, the judge is not a mere automaton, but has a

13 Karl Llewellyn, A Realistic Jurisprudence - The Next Step, 30 Colum, L. Rev. 27
(1930). See also Friedrich Kessler, Natwral Law, Justice and Democracy - Some Reflec-
tions on Three Types of Thinking About Law and fushice, 19 Tul. L. Rev. 32, 50 (1944)
(equating nineteenth-century legal positivism and the “emerging new school of
thought within the legal profession: the school of analytical jurisprudence”).

W Jerome Frank, Law and the Modern Mind 208 (6th ed., 1948).

14 Kessler, Natural Law, Justice and Democracy, at s2.
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creative role in the application of law.” 1" For example, Frank's criti-
cism of Austin paralleled his critiques of the leading formalists
Christopher Columbus Langdell and Joseph Beale. According to
Frank, they too believed that law was a closed system, and they be-
lieved, like Austin, that legal systems were posited by an authority,
and that the individual act of adjudication was a matter of discover-
ing a previously unseen element of a preexisting structure. For
Frank, the defining characteristic shared by positivism and formal-
ism and the one that set them apart from realism was their belief in
a transcendent legal order. It is striking, in fact, how much the real-
ist picture of Austin looked like his picture of Langdell and Beale."”
Austin, it therefore turns out, was the father of formalism and the
original enemy of legal realism.1®

The mere fact that legal theorists used the same terminology to
describe English positivists and American formalists is not, by it-
self, enough evidence for us to conclude that formalism was a form
of classical positivism. We should be able to find the elements of
classical positivism in the various descriptions of formalism that
connected theorists like Langdell and Beale with Austin and Ben-
tham. In fact, early-twentieth-century critiques of formalism very
specifically identified and described the central tenets of positivism
discussed earlier in this chapter. For example, Pound’s critique of

e Albert Kocourek, The Century of Analytic Jurisprudence Since John Austin, in 2
Lawr: A Century of Progress: Public Law and Jurisprudence IIj;-Iﬂ; :15—1? 221 (1937)
(“the Austin cen I';ﬂh'lﬂﬁﬂd the rise and development hﬂﬂﬂm
dence. . ."). Kocou istinguished between the European *
{"&uld]udkiﬁnn'}mtuﬂmmlmﬂthnughhwuhdﬂuth
latter was the “distinct inheritor” of the former. For of this argument, |
have chosen to treat Kocourek's statements about uropean and Armerican
movements in ¥y

47  Rumble has noted the connection between American formalism and English
positivism: "Despite important differences between Austin and Langdell, they were,
in a sense, spiritually closer to each other than either was to the realists. Both men
presumed that principles exist which provide a complete map of the law. They as-
sumed that law has an underlying unity of doctrine that can be measured by the
right kind of approach. As such their position sharply contrasts with the views of the
legal realists.” Rumble, The Legal Positivism of Jokn Austin and the Realist Movement in
American [urisprudence, at 1004 nf7y.

- Mud:mruhmwhuhwehunnmnundedhydmdhgdpm
tivism since the 19508, have abandoned Pound's category of analytical jurists
thmughﬂummmmunknfhmﬂn,dmnl}ruqutudkgdpulhmmﬂtﬁm
which the realists opposed. See, for example, Lasswell and McDougal, 1 [urmspru-
dence for a Free Society, at 53; see also William P. LaPiana, Logic and Experience: The Ori-
gin of Modern American Legal Education 77 (1994).
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“analytic jurisprudence” targeted two of the three central elements

of classical positivism:
[TThe analytical method . . . has had two serious ill consequences: (1) It
led in the nineteenth century to what Jhering called a jurisprudence of
conceptions, in which new situations were always to be met by deduc-
tion from traditional fixed conceptions, and criticism of the premises of
legal reasoning with reference to the ends to be served was neglected.
(2) The imperative theory of law - the theory of law as no more than a
conscious product of human will - has tended to lead lawmakers, both
legislative and judicial, to overlook the need of squaring the rules . ..
with the demands of reason and the exigencies of human conduct. . . .1

The criticism that analytical jurisprudence “neglects” the ends of
law was simply a reprise of the separability thesis, and the attribu-
tion of the “imperative” theory of law to analytical jurisprudence
simply recapitulates the command theory. Pound brought Bentham
and Austin together with the American formalists by linking these
elements of positivism with the “jurisprudence of conceptions.”
The latter expression was, for Pound and the realists, code for
Langdell and Beale. But if the antiformalists were rejecting Austin
or Bentham, then, in the mind of Pound, they must also have been
rejecting classical positivism. The elements of classical positiv-
ism — the separability thesis, the command theory, and the sources
thesis — when combined, constituted formalism itself. Accordingly,
the rejection of Austin implies that classical positivism entailed a
concept of law as a uniform system, as a “self-contained legal sci-
ence,” and, as a complete system, free of gaps.

We may conclude, therefore, that many early-twentieth-century
theorists equated formalism with classical positivism. Although the
historical argument for the equation seems convincing, the equa-
tion is a little hard to accept from the positivist side of the equation.
By connecting Austin and Bentham to Langdell and Beale, scholars
like Pound and Bodenheimer associated positivism with a set of
claims that Bentham and Austin would never have endorsed. For

"% Pound, Jurisprudence, at g2-3. According to Bodenheimer, in Pound’s view,
“the quintessence of the analytical approach to the law consists in a belief in the au-
tonomous and self-contained character of legal science, joined with a conviction that
it is possible to decide legal issues coming before the courts almost completely by the
logical processes of deductive reasoning from given principles and established
norms of the positive legal system.” Bodenheimer, Analytical Positivism, Legal Real-
ism, and the Future of Legal Method, at 165-6.
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example, after Pound correctly identified the command theory of
law with Austin, he jumped to the conclusion that Austin believed
that law is a “science in which legal conceptions are carried out log-
ically even at a sacrifice of the ends of law."2 [t is not obvious why
Pound conflated the command theory with the claim that legal con-
clusions could be logically deduced from a priori premises.

The poor fit between classical positivism and Pound's picture of
formalism is revealed once we remember that the realists rejected
positivism in the early twentieth century for reasons that were ut-
terly inconsistent with Fuller’s reasons for rejecting positivism only
twenty years later. Pound and Bodenheimer, because of their equa-
tion of Austin with formalism, attacked the command theory. The
early-twentieth-century attack on formalism did not focus on the
separability thesis at all, and only very tangentially on the sources
thesis — and for good reason, because both of these claims were
compatible with the progressive jurisprudence of Pound and the re-
alists who followed him. Yet in 1940 Fuller shifted the entire cri-
tique of positivism from the command theory (which modern posi-
tivists like H.L.A. Hart would themselves attempt to repudiate) to
the separability thesis and the sources thesis.

The Fullerian critique has become so pervasive that few theorists
today recognize the inconsistency between Pound’'s antiformal-
ist/anticlassical positivist critique and Fuller’s antirealist/antiposi-
tivist critique. One might explain this inconsistency by suggesting
that Fuller had a hidden agenda that skewed his picture of posi-
tivism, or one might argue that Pound simply misunderstood the
relationship between classical positivism and formalism. [ reject the
former explanation (Fuller was a scrupulously honest theorist) and
embrace - in a modified form - the second explanation. To under-
stand why the postwar picture of positivism varied so much with
the prewar picture, we must look at how Pound and the realists
framed their main opponent, formalism.

If English positivism had less in common with formalism than
theorists like Pound believed, then one conclusion that might be
drawn is that the early-twentieth-century critics of classical posi-
Hivism were wrong to have equated positivism with formalism. 1
wish to argue a different claim, however, by running the entailment
backward. I will argue that Pound was right to equate formalism

i3 Pound, lurisprisdence, at g1-2.
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with classical positivism, but wrong to have attributed to formalism
some of the conclusions that classical positivism would clearly have
rejected. Thus, I want to use what we know about classical posi-
tivism to revise certain deeply held beliefs about formalism that are
based more in myth than reality. In the next chapter I will thus ar-
gue that the picture of formalism commonly deployed by its critics
mischaracterized its relationship with logic and natural law. We
will see that American formalism was not deeply inconsistent with
English positivism because formalists did not really embrace some
of the more bizarre views on legal reasoning and law that their crit-
ics attributed to analytical jurisprudence.
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Chapter 3

The Varieties of Formalism

3.1. DOES LEGAL FORMALISM EXIST?

The first step in my argument is to show that, as a historical matter,
legal positivism was represented in the United States by the theory
of law we now call formalism. I have defined positivism (partially
through its historical origins in Bentham and Austin), and I have
proven that it operated as a placeholder for formalism in jurispru-
dential argument at the turn of the century, but | have not yet de-
fined formalism. In this chapter | shall define formalism, but I shall
do so in a particularly indirect way. It is naturally crucial to my
argument that I construct, as I did with positivism, a relatively
precise set of conditions that distinguish formalism as a theory of
law, and it is even more crucial for my argument that this list over-
laps — more or less - the three conditions [ attributed to positivism
in Chapter 2. I cannot simply list the elements of legal formalism
as | did with positivism because unlike positivism, formalism was
not codified by a set of theorists as focused or confident as Ben-
tham and Austin. As we shall see later, although there is little
doubt as to the identity of formalism’s chief architects (namely
Langdell and Beale), they were not nearly as self-conscious about
their roles as the founders of a movement as were Bentham and
Austin. Hence, no formalist left behind a document as founda-
tional as either Bentham's Of the Laws in General or Austin's
Province.

Unlike with positivism, I do not face the difficulty of trying to
find evidence that lawyers actually used the term formalism. There
is such a wealth of scholarship on the influence of formalism on
American law that to observe that American law has, at various pe-
riods of our history, been “formalist” is to state something so com-
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mon as to border on the banal.! The difficulty I face is that formalism
is used in such different - almost inconsistent — ways that it may be
the case that the very ubiquity of formalism proves that it does not
really stand for anything at all. An illustration of this problem can
be found in the treatment of Chief Justice Lemuel Shaw by two
thoughtful legal historians, Robert Cover and William Nelson. In
Justice Accused, Cover characterized Shaw as trapped on the formal-
ist side of the “moral/formal” dilemma. Like Justice Joseph Story,
Shaw was widely reviled by abolitionists for his narrow obedience
to the language of the Fugitive Slave Clause of the U.S. Constitu-
tion. As Cover noted, “Story and Lemuel Shaw were as close to con-
firmed opponents of slavery as existed on the bench . .. [yet they]
not only perceived their primary obligation, as judges, to the Con-
stitution, but they also affirmed the general principles of imper-
sonal, neutral construction . .. even in the face of their own moral
beliefs.”? In the infamous Sims case, Shaw upheld the constitution-
ality of the Fugitive Slave Act of 1850 and rejected any collateral at-
tack under Massachusetts law on the forcible return of Thomas
Sims to the South where his fugitive status would be judged under
southern law.3 Cover found a special poignancy in Shaw's approach
to the law in this decision:

I would tender a guess that Shaw’s singular act that so captured the
imagination of the abolitionists - the bowing beneath federally im-
posed chains surrounding the courthouse for the Sims case - was also
an act fraught with symbolic import for Shaw himself. The chains
were not of his making. He would have preferred that they not be
necessary; but they were there, and his only choice was between ac-
cepting the yoke of office or resigning it. The sense of overwhelming
and external compulsion, the subjugation of deep personal instinct to
social necessity, was symbolized by the Justice’s acceptance of these
chains.4

Of course, Cover must have known of Shaw’s legacy as an activ-
ist judge in private law; for example, Shaw’s rejection of strict
liability in favor of the fault principle in Brown v. Kendall reflected

' Morton |. Horwitz, The Transformation of American Law, 1870-1960 (1992) (here-
after Transformation 1), at g—31.

1 Robert Cover, Justice Accused 171 (1975).

¥ Ibid., at 176-7.

4 Ibid., at 250,
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a bold and original judicial temperament.> Nonetheless, Cover
concluded that the Sims case epitomized Shaw’'s “retreat to for-
malism."®

The moral/formal dilemma forced judges to choose between two
sets of values: Morality demanded that fugitive slaves remain
MNorth, whereas the Fugitive Slave Clause and federal law required
that alleged fugitives be tried in the South.” According to Cover,
judges who opted for the formal side of the equation (and almost all
did) rationalized their decisions by resorting to three strategies.
First, they could “elevate the formal stakes” by choosing “the high-
est of possible justifications for the principle of formalism relied
upon.”® Cover argued that Shaw did this by beginning his decisions
with the premise that without the Fugitive Slave Clause, the Consti-
tution would never have been ratified.? Second, judges could “re-
treat to a mechanistic formalism.” This maneuver was the one we
mostly closely associate with legal formalism, and the one that
Cover attributed most frequently to Shaw."? According to Cover,
Shaw's legal reasoning was “mechanistic” because he wrote as if
the legal result in the Sims case was compelled by precedent or leg-
islative intent and ignored the fact that “like all legal issues of com-
plexity, [it] was amenable to a broad range of solutions with a con-
comitant broad area for potential introduction of morality.”"! The
final strategy employed by the formalist was the “ascription of re-
sponsibility elsewhere.”12 By focusing on the legal principle of sepa-
ration of powers, Shaw was able to “externaliz[e] responsibility for
unwanted consequences” by blaming Congress or the framers of
the Constitution.! In other words, Shaw-the-judge had to construct

* 6o Mass. 292 (1850) (holding that plaintiff must prove negligence for the pur-
pose of imposing liability for direct accidental injury); see also G. Edward White, Tort
Law in Amevica 15 (1985) and Peck, Negligence and Liability without Fault in Tort Law 54
{1g70).

q}? Cover, Justice Accused, at a51.

7 See Anthony |. Sebok, Judging the Fugitive Slave Acts, 100 Yale L], 1835, 1837
{19g1).

* Cover, Justice Accused, at 199,

* Ibid., at 265-6.

W Ibid., at 234.

n Tbid., at 233.

12 Thid., at 236.

13 Thid.
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a very narrow role for adjudication in order to prevent total cogni-
tive dissonance with Shaw-the-abolitionist.!4

Cover’s analysis of the judicial response to the fugitive slave
cases in the North is thorough and persuasive. Nonetheless, there is
something curious about Cover’s “discovery” of a deep vein of ex-
treme formalism in so many important judges of the early nine-
teenth century. As Cover himself noted, scholars since Llewellyn
had characterized the early nineteenth century as a period of an-
tiformalism.!5 Cover agreed with Morton Horwitz's thesis that the
antebellum period was marked by an “instrumental” approach to
adjudication, which Llewellyn had called the "Grand Style” of legal
reasoning.'® According to the view propounded by Llewellyn and
Horwitz, instrumentalism is a pragmatic, policy-oriented approach
to adjudication in which judges are driven by “considerations of
policy or ‘convenience,” [and] the functional needs of society.”" In-
strumentalism, in short, is the opposite of formalism.

Although Cover did not think that Llewellyn and Horwitz were
wrong about the distinction between instrumentalism and formal-
ism, he was concerned that their model of formalism had been ap-
plied too crudely: “[Judicial] appeals to formalism may be not only
the product of an “age.’. . . Thus, in slavery . . . the 1840's and 1850's
were not a golden age of free-wheeling policy jurisprudence, but an

W 0Of all the judges Cover discussed, Shaw seemed to affect him most deeply. He
began his book by trying to connect Shaw to Melville's L creation Vere
in Billy Budd (Shaw was Melville's father-in-law). Cover recalled that the Honist
newspapers of Boston accused Shaw of being Pilate, where Sims the fugitive was
Christ, and he suggested that Melville may have seen Shaw's motivations as more
complex than the newspapers understood:

Melville, in his last artistic act, may have been paying his respect to the soul of

his departed father-in-law to whom he dedicated in more conventional fash-

ion his first novel [Typee]. If so, Melville, as least, saw the soul of Shaw as in-
tertwined with the complex interaction of crucifixion forgiveness and salva-
tion. Such theological symbolism would be unlikely without the more earthly
concomitant of guilt, remorse, and justification.

Ibid., at 252.

15 Ibid., at 200; see also Karl Llewellyn, The Common Law Traditon: Deciding Ap-
peals 155 (1960).

& Cover, Justice Accused, at 200 (citing Morton |. Horwitz, The Emergence of the In-
strumental Conceplion of Amevican Law, 17801820, 5 Persp. in Am. Hisl. 285, 287 [1971]).

7 Robert W. Gordon, The Case for (and Against) Harvard, g3 Mich. L. Rev. 1231,
1252-3 (1995) (reviewing William F. LaPiana, Logic and Experience: The Origins of
American Legal Edl.iﬂll‘i:ﬁlgg.ql].
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age of the retreat to formalism.”'® | do not think that Cover was con-
tradicting Horwitz's thesis when he tried to prove that Shaw was a
formalist in the slave cases. It is likely that Horwitz and Cover un-
derstood the term formalism in the same way and that he and Cover
were simply studying different parts of Shaw’s judicial prac-
tice - Horwitz was focusing on Shaw’s commercial law decisions
and Cover focused on the slave cases. There is a problem, however,
when we next encounter William Nelson’s application of the term
formalism. Nelson - who was self-consciously working within the
Horwitz/Llewellyn model - examined the same slave law deci-
sions as Cover and concluded that Shaw and other northern judges
had been unable to protect fugitive slaves not because they were
formalists but because they were not formalist enough.

To Nelson, Shaw's decisions were based on entirely instrumen-
tal, antiformalist grounds, that is, an “overriding concern with the
preservation of the Union.”"® The appeal to natural law arguments
on behalf of the slaves (the rejection of which by Shaw led Cover to
label Shaw a “formalist”) were themselves perceived by Shaw to be
formalist in that they posited fixed and binding rules that would
trump policy arguments. Thus, according to Nelson, judges like
Shaw treated the slave cases with the same instrumentalist creativ-
ity that they applied to common law cases involving property: They
focused on “the promotion of economic growth by deciding specific
cases in a ‘manner most conducive to the general prosperity of com-
merce.'”® Shaw and the other northern judges “rested their case
upon instrumentalist arguments about what was politically wise

18 Cowver, Justice Accusad, at 200,

*  William Nelson, The Impact of the Antislavery Movement Upon Styles of Judicial
Reasoning in Nineteenth Century America, 87 Harv. L Rev. 513, 540 (1974) (hereafter The
Impact of the Antislavery Movementi).

= Ibid, at 514 (quoting T?lunl'ﬂn v. Kock, 23 F Cas. 1183, 1186 [No. 14.0m86]
[C.C.D. Pa. 1805]). For Nelson, early-nineteenth-century instrumentalism was per-
fectly symbolized by Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837),
aff's 24 Mass. (7 Pick.) 144 (182g), in as in "innumerable contemporary cases,
the judges chose o mmdﬂymhhprmﬂedmhpmtm&mﬂunhhlwmbh
and predictable rules.” Nelson, Impact of the Anti-Slavery Movement, at 519. Charles
River Bridge also played an important role in Horwitz's discussion of instrumental-
ism: he used it to prove how, under instrumental reasoning, “conventional notions of
property rights began o give way under the pressures of economic development.”
Morton |. meqﬂwm 17801860 132 (1977) (here-
after Transformation I). Clearly, Nelson agreed with the Horwitz/Llewellyn model
both as to its definitions and its dates, as did Cover. Nelson and Cover simply had
diametrically opposed views as to whether the slave law instantiated formalism or
instrumentalism.
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and economically expedient, whereas opponents of slavery made
essentially moralistic arguments about the law of God and the
rights of man.”? Far from being the source of Shaw’s analysis, Nel-
son concluded that formalism arose in reaction to the instrumental
judicial style of Latimer’s Case and Sims’s Case:

As a result of the association of instrumentalism with proslavery
forces before the war and the political defeat of those forces during
the 1860's, instrumentalism became discredited as a style of judicial
reasoning, thereby creating a void that had to be filled. That void, as
will appear, was ultimately filled by American formalism, which . ..
enabled judges to avoid engaging in the sort of utilitarian and politi-
cal reasoning that had been commonplace to instrumentalism. 2

Recall that for Cover, Shaw was a formalist because he mechanis-
tically applied positive federal law and refused to acknowledge his
own political and moral judgments in his role as a judge in the slave
cases. For Nelson, Shaw was nof a formalist because he exercised
political will and refused to acknowledge the necessary and logical
demands of natural law embedded in the Constitution. For Cover,
the will-less judge was a formalist because for Cover, the opposite
of political willfulness was mechanical jurisprudence. For Nelson,
the will-less judge was a formalist because for Nelson, the opposite
of political willfulness was conformity to the moral demands of the
Constitution. Cover thought that the abolitionist, if he had a ju-
risprudence, would reject formalism, whereas Nelson thought that
he would embrace formalism.

We are now faced with two rival interpretations of Shaw based
on two rival interpretations of formalism: Was Shaw a formalist or
an instrumentalist? In a sense, he was both: To address Nelson's ar-
gument first, it must be noted that Shaw’s appeals to national unity
were not rooted in narrow economic or political instrumentalism.
Leonard Levy’s classic book emphasized the magnitude of the pol-

icy choices facing Shaw:

The fugitive-slavery issue was freighted with perils to the nation.
Shaw's thought on the subject was filled with apprehension for the
security and harmony of Union. . . . Frenzied provocateurs, vowing
obedience not to law and order and the Constitution, but to an un-
written “higher law” of conscience, endangered the political stability

I Melson, [mpact of the Anti-Slavery Movement, at 544.
2 [bid., at s48.
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that came from allegiance to the sound nationalist doctrines of Mar-
shall and Webster.™

On the other hand, Levy’s text also supports Cover’s picture of a man
blinded by law and who saw himself as hemmed in on all sides by
the authority of federal law and the Constitution.* Elsewhere, Levy's
text supports Nelson’s argument that Shaw was as creative and in-
strumentalist in his approach to the slave cases as he was in his ap-
proach to private law.® Levy’'s discussion of Sims’s Case implied that
Shaw went far beyond the confines of “mechanical jurisprudence” in
order to reach the result he preferred. One of the main arguments
raised by the fugitive Sims was that the Fugitive Slave Act of 1850
was unconstitutional because Congress had no power to command
the states on exactly how they were to provide the rendition guaran-
teed in the Fugitive Slave Clause . In discussing 5ims’s claim, Shaw
made an appeal to instrumentalism on the broadest level:

It was an appalling picture he sketched of thirteen disunited states
embroiled in “"constant border wars” that would result from hostile
incursions of one sovereignty into another’s territory for the pur-
poses of recapturing escaped slaves. Before the thirteen states com-
pacted to relinquish part of their independence and join in a union,
their differences on slavery “must first be provided for.”. . . Such was
Shaw’s view of the matter. The important point, of course, is not that
his history was wrong but that it was considered essential to a deci-
sion of the case for reasons of high policy: the necessity for maintain-
ing peace in the Union.#

On one level, the reason Shaw was both a formalist and an instru-
mentalist is that he was merely human: Unlike a mythical Herculean

B Leonard Levy, The Law of the Commonpealth and Chief Justice Shaw 72 (1957)
(hereafter Law of the Commomwealth).

# In the same passage, Levy stated that, “as a judge, Shaw felt duty-bound to
enforce the Constitution as law regardless of whatever moral twinges he may have
experienced. When the abolitionists hurled their barbs at him, they aimed at a man
who reluctantly regarded the retumn of runaways as a legal necessity.” See Levy, Law of
the Commonwealth, at 72.

% Nelson relied on Levy’s discussion of Shaw's decisions concerning railroads,
common carriers, and the fellow-servant rule to demonstrate Shaw's use of instru-
mentalism to bring the common law in line with the needs of Massachusetts's
emerging industrial class. Nelson, Impact of the Anti-Slavery Movement, at 540. See
also Horwitz, Transformation |, at go-1, 52-3, and 209-10.

* See Cover, Justice Accused, at 176-7; see also Sebok, Judging the Fugitive Slave

Acts, at 1839~50.
T Levy, Law of the Commorwealth, at gg, citing 7 Cush. 285, 295 (1836).
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judge, he could not achieve perfect jurisprudential consistency (and it
is not clear that he would have been a better judge if he had). What is
more important and intriguing for our purposes is that not only did
Shaw possibly straddle both sides of the formalism /instrumentalism
divide but that the divide itself seems in utter dispute. Cover plotted
Shaw over a spectrum that contrasted amoral formalism with moral
instrumentalism, while Nelson plotted the same spectrum and con-
trasted moral formalism with amoral instrumentalism. It is easy to
see how Shaw could have been both a formalist and an instrumental-
ist in either Cover’s or Nelson’s world, but not in both.

The exercise we have worked through might suggest that the cat-
egories in question are radically indeterminate, and that there really
i no core meaning to jurisprudential concepts such as “instrumen-
talism” and “formalism."” This would imply that the ideas to which
they refer do not actually matter in the sense that they cannot make
a difference ultimately to how a judge decides: To say that Shaw
was an instrumentalist is as relevant to explaining why he did what
he did as noting that he had brown hair or was right-handed. More
important, it is to suggest that were one able to have convinced
Shaw to have adopted the opposite of the jurisprudential position
he in fact held (whether it was formalism or instrumentalism), it
would have made no difference to George Latimer or Thomas Sims.

Thoughtful legal scholars have fought over the definition of
words like instrumentalism and formalism precisely because they
thought that the ideas those words represented made a difference to
how judges acted and would act.?® For example, Cover began Justice
Accused with these words:

In 1968 | wrote a short polemic against what 1 characterized as judi-
cial complicity in the crimes of Vietnam. In that piece I compared ju-
dicial involvement in the war with judicial acquiescence in the injus-
tices of Negro slavery. Several of my colleagues at the Columbia Law
School seemed more upset at the rather facile judgements passed
upon the revered and honored dead for their part in slavery than at

# David Dyzenhaus has made this argument with regard to two other terms
in jurisprudence, natural law and legal positivism. He has tried to prove that whether
South African judges tended toward one or the other theory of adjudication made
a difference in how they decided a wide range of cases in pre-1994 South Africa,
and that these differences deve into doctrinal trends that had significant so-
cial and moral consequences. See David Dyzenhaus, Hard Cases in Wicked Legal Sys-
tems (1991).
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the attack upon the sitting bench for its part in Vietnam. From that re-
action came the determination to write this book.®
Grant Gilmore, in his polemic against formalism, The Ages of Ameri-
can Law, left no doubt as to the seriousness with which he took the
formalism/instrumentalism divide, and the degree to which he held
formalism responsible for various painful episodes of American law:

One of the hidden costs of the national agony which culminated in
the Civil War may have been the crippling of our legal system. If
judges like Story and Shaw were driven into formalism, so were
many lesser judges. And once the tools of formalism have been used,
even in a good cause, they are there, ready to hand, tempting. ™

| suspect that it was precisely these sorts of pejorative descriptions
of the awful legal and political consequences which flowed from
the embrace of formalism that led Nelson to reexamine the relation-
ship between formalism and the slave decisions. Nelson must have
been conscious of the political irony implicit in his argument: If nat-
ural law formalism had been the legal theory of the abolitionists,
then it turns out that the “liberal” natural rights theory rejected by
Justice Roger B. Taney in Dred Scott®! and Langdell’s "conservative”
mechanical jurisprudence were on the same family tree.® From
Langdell, it would be only a few short years before the abolitionists’

#  Cover, Justice Accused, at xi.

¥ Grant Gilmore, The Ages of American Law 389 (1977).

n Dm‘ﬁcuﬂu . 60 US. (19 How.) 393 (1857). Nelson saw Dred Scott as a

instrumentalism of its author: "The newly triumphant
fnmuuimhﬂwﬂydldnﬂdm&mﬁnqcmﬁmiutdﬂmuﬂjﬂﬁmﬂm
nomic growth and national unity, for antislavery forces also valued those i
highly. Their criticism, rather, was directed at the Taney Court’s style of reasoning.
Taney, for instance, was censured because he had "not hesitate|d] to embody his po-
litical principles in judicial decisions.”” Nelson, Impact of the Anti-Slavery Movement,
at 549 (quoting Roger Brooke Taney, 15 Atlantic Mo. 151, 153 [1865]).

2 Melson, Impact of the Anti-Slavery Movement, at 560-3. Ubviously, Nelson was
aware that he was forcing the critic of late-nineteenth-century formalism to take into
account its hallowed origins:

In most cases, either law as a science or higher law principles provided

[post-Civil War] judges with a point of reference unalterable by any act of ju-

dicial will, from which the reasoning process could proceed by

modes of analysis. Men like Cooley and John Dillon thus drew both

upon higher law ideas that had been a prominent part of antislavery jurispru-

dence and upon concepts of scientific legal analysis to synthesize a new ju-
risprudence of formalism.
Ibid., at sbs.
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theory of law would ultimately evolve into Justice Rufus Peckham's
formalism in Lochner v. New York.3

3.2. FORMALISM AND ANTIFORMALISM

Given the conflicts between scholarly accounts of formalism, I be-
lieve that we might do better if we stop thinking of formalism as a
legal theory in and of itself and rather as an artifact of another intel-
lectual movement. Unlike some philosophical movements that ei-
ther are named or name themselves during their heyday, during the
age of formalism (which Grant Gilmore placed between the Civil
War and World War I), none of the scholars who were later dubbed
formalists seemed to have called himself a formalist or, for that mat-
ter, really thought that there was a movement either to defend or to
repudiate. ™ In fact, it was not until the antiformalists really came
into their own that formalism, as a jurisprudential term, was coined.
My proposal, therefore, is to examine the basic tenets of antiformal-
ism (especially its most mature form, realism) and reconstruct for-
malism from the goals of antiformalism. My strategy is borrowed
from Morton White, who, in his pathbreaking study on antiformal-
ism, faced the same problem of definition in the larger sphere of so-
cial thought. White noted at the beginning of his study that “it is
very hard to give an exact definition of the word ‘formalism™ and
proposed instead that he would define the term through examples
drawn from those “who opposed what they called formalism in their

ive fields.” Formalism, so to speak, does not really have an
identity of its own: As a theory of law, it exists only as a reflection of
scholars like Holmes, Pound, Llewellyn, and Frank.%

2 198 US. 45 (1905). Frederick Schauver noted ruefully that "few decisions are
charged with formalism as often as Lochner.” Frederick Schauer, Formalism, g7 Yale L.
| 504, 511 (1988) (listing eight articles).

¥ Gilmore, Ages of American Law, at 41, mpmﬂmnfmnﬁngmmmu
seems fo have become more popular in the past twenty years. Nonetheless, even in
the early years of American jurisprudence certain movements were identifiable, and
there were serious disputes over those identities. See, for example, Llewellyn's insis-
tent claim that “there is no school of realism.” Karl Llewellyn, Some Realism About Re-
alism, 44 Harp, L. Rew. 1222, 1233 (1931).

% Morton White, Social Thought in America: The Revolt Against Formalism 12 (s5th
ed., 1976) (emphasis added).

%  Neil Duxbury has argued that there was no “revolt against formalism” at the
end of the nineteenth century and, more specifically, that Holmes was in
rf{;r! a formalist. Neil Duxbury, The Birth of Legal Realism and the Myth :}?ustmr

. 20 Anglo-Am. L. Rev. 81, By (1991). Duxbury argued that those who self-con-
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Antiformalism in law developed during a period when other dis-
ciplines were beginning to ask similar questions of their own ortho-
doxies. As a result, it is hard to know at what point legal scholars
began to regard their realist techniques as a form of legal theory, as
opposed to treating them as methods borrowed from other disci-
plines for the benefit of jurisprudence. According to one historian:

The new legal criticism developed out of the same intellectual envi-
ronment that generated new attitudes throughout American intellec-
tual life. . .. Large numbers of American thinkers in many diverse
fields began to adopt a more empirical, experimental, and relativistic
attitude towards the problems and guiding assumptions of their dis-
ciplines. The impact of science and pragmatism, together with the de-
sire for the improvement of man’s social and political life that many
intellectuals shared, brought new vitality, ideas and methods to the
expanding social sciences. ™

As White put it, “Antiformalists like Holmes, Dewey, Veblen, and
Beard called upon social scientists in all domains, asked them to
unite, and urged that they had nothing to lose but their deductive
chains.”% If we look at White’s classic summary of the antiformalist
temper, we begin to understand both the soul of antiformalism and
its complexity. White argued that antiformalism was built upon two
ideas, “historicism” and “cultural organicism.”® Historicism was
antiformalist because it demanded that philosophical concepts be

sciously placed themselves in opposition to formalism used Holmes to project their
own picture of formalism: “[V]anous realists, in their desire for an intellectual pro-
genitor, gleaned from Holmes all that corresponded with their particular versions of
anti-Formalism, and left behind all that did not.” Duxbury, The Birth of Legal Realism
and the Myth of Justice Holmes, at 100. To the extent that Duxbury tried to prove that
Holmes's thought possessed both formalist and antiformalist elements, [ think he is
ba.sil;al]!.r r.ight- To the extent that Duxbury relied upon the claim that Holmes Hfﬂuftf
did not see himself as an antiformalist, | disagree, although my disagreement is
friendly because 1 do not think that this latter claim is related to the r (and
more significant) point. On the other hand, Duxbury’s collateral point - that the real-
ists “used” Holmes o help construct their own antiformalist position - is consistent
with my claim that formalism was in fact a construction of antiformalists.

¥ Edward |. Purcell Jr, American Jurisprudence Between the Wars: Legal Realism
and the Crists of Democratic Theory, 75 Am. Hist. Rev. 424, 424 (1060) (discussing devel-
opments in philosophy, economics, history, and political science that affected the
Erml.rﬂi of realism).

¥ White, Soctal Thought in America, at 12.

¥ Ibid.: "By ‘historicism’ | shall mean the attempt to explain facts by reference
to earlier facts; by ‘cultural organicism’ | mean the attempt to find explanations and
relevant material in social sciences other than the one which is primarily under
investigation.™
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defined not only by reference to abstract categories but also by ref-
erence to their particular contingent histories. Cultural organicism
was antiformalist because it required scholars to go outside of their
own closed and internally consistent systems of thought. I think
that White’s terms are both obscure and not especially helpful to
understanding antiformalism in jurisprudence. White’s original
terms can be made more comprehensible if we recognize that the
consequence of historicism and cultural organicism was that they
provided scholars in many fields (especially law) with a contrast to
“abstraction, deduction, mathematics, and mechanics."¥ On their
own, none of these Enlightenment qualities was especially objec-
tionable: As White noted, Holmes did not criticize syllogistic logic
because he was persuaded that the Aristoteleans had been up-
staged by modern mathematicians, nor, as we shall see later, did the
antiformalists have a low opinion of practical sciences such as me-
chanics.#! The antiformalists attacked abstraction and deduction be-
cause these ideals produced, in their eyes, a very unscientific form
of social science. As the antiformalists saw it, they were not against
logic or abstraction (what child of Darwin could be?) but the falla-
cious claim, made by those who championed logic and abstraction,
that social inquiry was a process of uncovering an objective and
transcendental subject. Formalists insisted that facts generated
from one discipline were not relevant to the evaluation of claims in
a different discipline because interdisciplinary research raised the
prospect that knowledge in any one social science was contingent
on what was known in any (or all) other area of scientific inquiry.#
For example, facts about social well-being were not considered “rel-
evant” in formalist historiography or jurisprudence (or even eco-
nomics!) because they were not derived from the same premises as
the facts with which the formalist historian, legal philosopher, or
economist had begun.

@ Ibid., at 11.

4 [bid., at 15-16.

% Grant Gilmore described formalist method in the following terms:
“[Ljaw was a symmetrical structure of propositions, all neatly dovetailed.
The truth or error, the rightness or wrongness, of a judicial decision could be de-
termined by merely o see whether it fitted into the symmetrical struc-
ture: if it fitted, it was right; if it did not fit, it was wrong and could, or at least
should, be disregarded.” Grant Gilmore, Legal Realism: Its Causes and Cure, 70 Yale L.
I. 1037, 1038 (196a).
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Historicism and cultural organicism were appealing to the an-
tiformalist because they allowed scholars to become heterodox in
their work. Historicism and cultural organicism helped dignify
claims about social organization that otherwise would have been
excluded and trivialized:

Only those who believe that there is something called the essence of eco-
nomics, or the essence of sociology, or the essence of history, can draw
hard and fast distinctions between the sciences. . . . The great virtue of
the American revolt against formalism was its fostering of a flexible and
lenient conception of the relation among the social sciences. @

The way that historicism and cultural organicism broke the monism
of formalism was by asking skeptical questions that were designed
to show that formalist history or jurisprudence failed at its own
self-appointed tasks. | therefore subscribe to White's characteriza-
tion of antiformalism, but with the caveat that the ideals of histori-
cism and cultural organicism must be seen as sophisticated place-
holders for a certain kind of basic skepticism about the possibility
of the objective and transcendental status of facts in social science.
By knocking out the formalist’s claim that the principles of social
science are neither historically nor culturally contingent, the an-
tiformalists made possible the reformation of the social sciences in
history, economics, psychology, and, of course, law.

3.3. HOLMES AND ANTIFORMALISM

Oliver Wendell Holmes's famous skepticism is a good illustration
of the power of the antiformalist attack on the transcendental status
of the social sciences.® When Holmes returned to Boston after the
Civil War, he encountered a lively group of colleagues who were
committed to skeptical inquiry.%®* Within a few years of his demobi-
lization, Holmes joined with William James and a number of
Boston’s young intellectuals to start a philosophy discussion
group.* The philosophical scholars of the “Metaphysical Club”

2 'White, Social Thought in America, at 240.

#  Spe, for example, G. Edward White, The Rise and Fall of Jushice Holmes, 3g L
Chi, L. Rev. 51, 57 (1971) (hereafter [ustice Holmes) (Holmes, as an antiformalist, “de-
nied the existence of permanent “laws’ that governed intellectual disciplines”).

©  White, Social Thought in America, at 59-75.

% In 1868 James wrote to Holmes, “When [ get home let's establish a philosoph-
ical society to have regular meetings and discuss none but the very tallest and broad-
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(William James, Charles Saunders Pierce, and Chauncey Wright)
symbolized the emerging blend of scientific reasoning and human-
ism.¥ Few of Holmes's contemporaries intended to become work-
ing scientists, yet they were impressed by the clarity and elegance
of the scientific method and especially the practical nature of scien-
tific inquiry. For those destined to go into philosophy, or law, or pol-
itics, it seemed that perhaps the engineer or the chemist might have
something to teach. For example, William James's pragmatism,
which evolved out of his interest in science, reflected a clearly prac-
tical test for truth:

The truth of an idea is not a stagnant property inherent in it. Truth
happens to an idea. It becomes true, is made true by events. Its verity is
in fact an event, a process: the process namely of its verifying itself,
its veri-fication. Its validity is the process of its valid-ation. 48

It must be admitted that the antiformalists were decidedly fickle in
their attitudes toward science. On the one hand, they were apt to
call a formalist system “mechanistic,” thus suggesting that they dis-
approved of science. But they also idealized science and, like James,
viewed the experimental method as a liberating force. As G. Ed-
ward White has argued, Holmes, who wrote often about the rela-
tionship of science and law, actually had two very different pictures
of science in mind. On the one hand he rejected abstract theorizing
about formal systems as merely “pure science,” while on the other
hand he endorsed the “critical evaluation of law,” which he called
“practical science.”¥ “Practical science,” which Holmes claimed

est questions. .. ." M. H. Fisch, Justice Holmes and the Predictive Theory of Law, and
Pragmatism 39 [. Phil. 85 (1942) (quoting William James, 1 Letters 126 [1920]).

@ Tbid. Th:memher}fupnihdubwuynuhhﬂ:ndnduﬁ:,hﬂnkqﬂm
seemed to be a theme: “[I}t was a strange sort of metaphysical club, where argument
cmnud&uhgiﬁnuqdmhphyﬁmnheﬂ Ehlur:r:lqu:ight,lmuunliut,wu
seen by Pierce and James as an arch Hl:mhnl.h
which they and Abbot ascribed. Wri uﬂmh}mhp{nylu

Imuud}rﬂ,butlnuhdtum:n-dmhﬁcnwﬂwd Pmut
Speziale, By Their Fruits You Shall Know Them: Pragmatism and the Thmqrq"
Law, g Manitoba L. Rev. 29, 37 (1978) (citing M. Murphey, The Development of Pierce
Fha!-:a::uphy?gh?ﬁihmlhuﬁm,mimﬂ Pumauﬂlqdﬁtgmhm,MTikLl
1123 (1975

# William James, Pragmatism: A New Name for Some Old Ways of Thinking 201
(1910). See also G. Edward White, The Rise and Fall of Justice Holmes, 39 U. Chi. L Rev.
51,57 (1971) (* ivism denied the existence of permanent ‘laws’ that governed
intellectual d “)

“  White, [ustice Holmes, at 72
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could be used to criticize formalist legal theory, was in fact “science
in a more profound way"” than “pure science."

Scientific pragmatism produced in Holmes a deep skepticism of
abstract and transcendental claims.® The rigorous philosophical
skepticism of his Cambridge circle helped Holmes systematize anti-
idealist views that he possessed even before the war.® Holmes de-
veloped a view of human relations that had no room for idealism in
either morality or history.® Thus, when he said that “the law of
fashion is the law of life,” he was making a global claim which chal-
lenged any system that offered a universal explanation of social
life. > Holmes was unstinting in his skepticism: He deflated univer-
sal claims in all fields, from art to law:

¥ Ibid., at 73.
= AJlele“hlﬁeHmp:ﬂnhdnuLﬂmwhmnhedhuulupu&mwfm
had given their lives for their country, Holmes began by um*ldunuthuwwhlt

is true. | do not know the meaning of the universe. . the faith is true and
lduﬂhlzwhlchludn:mldlzrmﬂtmwmlyhh]lhinuheﬂiuutnl

accepted duty, in a cause which he little understands.” Mark DeWolfe Howe, The
Positizism of Mr. Justice Holmes, 64 Harv. L. Rev. 529, 532 (1951) (quoting Holmes,

SM’H!SH 191311'
Some have that Holmes's moral skepticisrn was a product of his
uwnhmmuﬁc:xpeﬁumwin;hwmhultﬁl:hpﬁchmwnmdupudm
ﬂmgtgﬁnglhtﬂimmmhﬂhtwumtpmﬁmdbyﬁnmmﬂpﬁhﬂph}t
According to Howe,
[Tlhe young man who had joined the army in the conviction that the cause of
ahnhﬂmnudtiheﬂvilw.rﬂunmﬂlcnﬂdznfﬂummﬂtuﬂmry
found that those who saw it as a blundering effort of politicians to achieve
through force ends which were beyond the constitutional limits of their
power, were ble of heroism ing if not exceeding his own. What won-
Mhﬂm.mﬂmm;mﬂl&mm&;ﬁ:fhmmﬂmﬁ-
gious faith, should find himself at the War’s end doubtful that “the right” as
he conceived it had a better claim to universal validity than “the right” so dif-
ferently conceived by his neighbor?

Howe, Positivism of Mr. Justice Holnwes, at 537 (emphasis added). See also Thomas

Grey, Holmes, Pragmatism and Democracy, 71 Ore. L. Rev. 521, 536~7 (1992) (comment-

ing on Holmes's conclusion that | loyalty was a much more powerful moti-
vation in social life than phi beliefs about justice).

®  White argued that Holmes skepticism only after growing disillu-
sioned with more conventional sci social theory: “But as {the twentieth] cen-

hnfdlwnud,Huhnuglwuphileﬁmtuﬂﬂmemmlmﬂuhdhfﬂutﬂ!uﬂ
verse was unknowable, that ultimate values were in the end merely personal
prejudices, and that change come [sic] through the fluctuating superiority of such
prejudices. Ultimately his ideology presumed an open and ever-changing system of
intellectual intercourse - an unregulated market of ideas. This was his famous skep-
ticism.” White, Justice Holmes, at 75.

M Dliver Wendell Holmes, Law in Science and Science in Law, 12 Harv. L. Rev.
58, 58 (1809).
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The crest of the wave of human interest is always moving, and it is
enough to know that the depth was greatest in respect of a certain
feature or style in literature or music or painting a hundred years ago
to be sure that at this point it no longer is so profound. I should draw
the conclusion that artists and poets, instead of troubling themselves
about the eternal, had better be satisfied if they can stir the feelings of
a generation, but that is not my theme. It is more to my point to men-
tion that what | have said about art is true within the possible in mat-
ters of the intellect.™

Social scientists and lawyers, implied Holmes, ought to be as wary
of trying to discover the “eternal” as the poets and artists. The only
eternal verity that was itself not subject to the law of fashion was
the law of fashion.

There is some reason to believe that Holmes actually could not
sustain his thoroughgoing mwm_..;__nﬁn. His famous refrain, for ex-
ample, that “the man of the future is the man of mEE_,-nm and the
master of economics” suggests that Holmes pri EConOmic
science and utilitarianism.5” [t would be a mistake to conclude that
Holmes was a committed utilitarian because he was such an advo-
cate of economic methodology.® The two are quite separate, and it
is far more likely that although Holmes was deeply impressed by
the emerging importance of economics to law, he probably was not
a utilitarian.® As Thomas Grey has noted, “while Holmes was a

% Ibid., at 58.

*  See, for example, Fisch, fustice Holmes and the Predictioe Theory of Law at B8 (cit-
ing “a Letter to Pollock” {no date): "Sixty years later in a letter to Pollock expounding
his own general philosophy, Holmes said: "Chauncey Wright, a nearly forgotten
philosopher of real merit, taught me when young that | must not say necessary about
the universe, that we don't know whether is necessary or not."™

' Oliver Wendell Holmes, The Path of the Law, 10 Harp. L Rev. 457, 469 (1897);
Holmes encouraged lawyers to study economics, because in the future lawyers
would be “called on to consider and weigh the ends of legislation, the means of at-
taining them, and the cost. We learn that for everything we have we give up some-
thing else, and we are taught to set the advantage we gain against the other advan-
tage we lose, and to know what we are doing when we elect.” Oliver Wendell
Holmes, Collected Legal Papers 195 (1952).

%  But see H. L. Pohlman, [ustice Oliver Wendell Holmes and Utilitarian Jurispru-
dence (1984) and Patrick |. Kelley, Oliver Wendell Holmes, Utilitarian Jurisprudence, and
the Positivism of John Stuart Mill, 29 Am. |. Juris. 189 (1984) (book review) for an ac-
count of Holmes's mn_u_.E.r_E—-.u___:_FEEE

% See Duxbury, Birth of Legal Realism and the Myth of [ustice Holmes at g7, quoting
O. W. Holmes (unsigned), Summary of Evenis: The Gas Stokers’ Strike, 7 Am. L. Rev. 582,
581 (""Why should the greatest number be preferred? Why not the greatest good of
the most intelligent and most highly developed?').
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nominal if rather pallid utilitarian, he was much more fervently a
moral skeptic.”® In fact, Holmes's interest in economics supported
his skeptical agenda much more than his putative utilitarian world-
view, because economics allowed legislators and judges to deter-
mine with accuracy which fashions were currently in sway. Had
Holmes believed in a scientific utilitarianism, then the precise tools
of the social sciences would allow decision makers to determine
policy without ultimately resorting to the subjective preferences of
“the crowd.”® But he did not think that social science could identify
the objectively “best” choice, only what members of society (given
their whims) thought were the best choices. Holmes believed that
“the worth of the competing social ends” between which lawmak-
ers must choose “cannot be reduced to number and accurately
fixed.”s

Holmes did not deny that there were regularities in any given so-
ciety, and that economists or even lawyers could describe those reg-
ularities with accuracy in the form of complex correlations. What
Holmes rejected was the idea that the regularities observed should
somehow take a back seat to the idealistic claims of those who
claimed to understand the “true nature” of the system under exam-
ination. The social sciences could at best assist in the discovery of
the changing preferences of society:

The true science of law does not consist mainly in a theological working
out of dogma or a logical development as in mathematics, or only in a
study of it as an anthropological document from the outside; an even
more important part consists in the establishment of its postulates from
within upon accurately measured social desires instead of tradition.®
Social science, on its own, could never produce a set of transcen-
dental social rules because its job was “mainly negative and skepti-
cal."® The measurement of “social desires” helped judges and
lawyers “scrutiniz[e] the reasons for the rules which we follow . ..
[and] think things not words, [and] translate our words into the
facts for which they stand.”s* Because the point of law was to reflect

& Grey, Holmes, Pragmatism and Democracy, at 531.

# Yosal . The | as Spechator, 31 UL Chi. L. Rew. 213, 249 n1Ba (1964). As
Rogat noted, &unﬁhnf'&umwﬂ*mu'hmnb‘ﬂtm”ﬂwpmph.'

2 Holmes, Law in Science and Science in Latw, at 456.

4 Ibid., at 452.

“ Ibid.

#  [Ibid., at 460.
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social desires and not to promote any single view of the good,
Holmes was ultimately skeptical of the idea that there was even a
single model of organization to which society should aspire.
Holmes bluntly conceded that “the world would be just as well off
if it lived under laws that differed from ours in many ways."%

It is important for my argument that we pause to note that
Holmes's antiformalism included an attack on Austin.*” Holmes re-
jected Austin’s “sovereign-based” command theory of law as early
as 1874.% Holmes's rejection of Austin did not (as it did with later
twentieth-century critics of Austin) center on Holmes's disagree-
ment with Austin’s definition of the sovereign; rather, it focused on
what Holmes saw as the formalistic use of logic in Austin and Ben-
tham's sovereign-based command theory.®® Austin’s theory of law
contained a specific formalist threat to Holmes because it presup-
posed that legal commands, whatever their source, had continuing
force and authority after their promulgation and upon their receipt
by law appliers. The idea that legal commands can have a meaning
independent of their application could not be tolerated by Holmes,
because law that existed independent of its application presup-
posed an “essential” content that survived its application. As White

% [bid.

& White's view was that Holmes was self-consciously positioning himself
against the utilitarians. For example, White that Holmes's statement at the
beginning of The Common Law that the legal r needed “other tools . . . besides

logic” was a thinly veiled attack on the utilitarian tradition. White, Sacial Thought in
America, at 14 Further, White claimed, "Holmes selected for his special attack the
prime exponent of utilitarian jurisprudence - John Austin® and noted that Mill
praised Austin for developing “the logic of law.” White, Social Thought in America, at
14 ni1o (quoting Mill, “Austin on Jurisprudence,” in John Stuart Mill 4 Dissertations
and Discussions 213 [6 vols., 1864-7]).

®  White, Social Thought in America, at 14.

“ Pohlman argued that Holmes's disagreement with Austin was relatively
minor: “Holmes's practical definition of law did not constitute a major departure
from the utilitarian tradition. Though Austin defined laws as the commands of the
soverelgn, he often used judicial ent as the criterion of what rules were sov-
ereign commands. . . . So Holmes's practical definition of law as “the prophesies of
what the courts will do’ did not diverge much from Austin’s views.” Pohlman, fus-
tice Oliver Wendell Holmes and Utililarian [urisprudence, at 60. | agree with Pohlman
that Austin’s command theory included the delegation of sovereign power to judges,
and that this modification shows that his legal positivism is compatible with modern

Hvist theories that are more focused on the role of judicial discretion. | do not be-

¢ that Holmes thought that judges were delegates of the sovereign. Holmes, like
the realists (but not nm-;l..lr John Chipman Gray), thought that judges exercised
sovereign power because | rules always underdetermine the legal choices avail-
able to a judge.
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noted, Austin's command theory of law “conflicted with Holmes's
main positive view." ™

White's point would survive even if one were to replace “com-
mand of the sovereign” with another source of law. Even though
Austin treated common law adjudication differently from statutory
interpretation, he recognized that in both cases judges had to iden-
tify rules of law.™ Just because Austin believed that the holdings
“established by judicial decision . .. are rather faint traces"™ from
which law may be conjectured does not mean, as some have sug-
gested, that Austin agreed with Holmes that “legal principles were
meaningless apart from particular cases” or that the rules of law
disclosed by common law “arose after the fact.”™ Holmes rejected,
in a way that Austin did not, that in common law reasoning, a hold-
ing could act like a major premise:

It is the merit of the common law that it decides the case first and de-
termines the principle afterwards. Looking at the forms of logic it
might be inferred that when you have a minor premise and a conclu-
sion, there must be a major, which you are also prepared then and
there to assert. But in fact lawyers, like other men, frequently see well
enough how they ought to decide on a given state of facts without be-
ing very clear as to the ratio decidendi.™

Austin believed that ratio decidendi could be found in the common
law. He had to be sure of the existence of these sorts of major

ises, because their existence was crucial to his enthusiastic
support for codification:

Rules of judiciary law are not decided cases, but the general grounds
or principles (or the ratio decidendi) whereon the cases are decided.
MNow, by the practical admission of those who apply these grounds or
principles, they may be codified or tumed into statute laws. . .. If it
be possible to extract from a case, or from a few cases, the ratio deci-
dendi, or general principle of decision, it is possible to extract from all

% White, Social Thought in America, at 14

1 As Austin put it, “The truth is . . . that the general grounds or principles of ju-
dicial decisions are as Law as statute law itself, though they differ con-
siderably from statutes in the manner and form of expression.” See John Austin, Lec-
tures on Jurisprudence in the Philosophy of Positive Law 375 (5th ed., R. Campbell, ed.,
1885) (hereafter Lechures).

7 Austin, Lectures, Lect. XXXV, at 333

" Pohlman, Justice Oliver Wendell Holmes and Utilitarian [urisprudence, at 86,

M Oliver Wendell Holmes, Codes, and Arrangements of the Law, 44 Harv. L. Rev.
725, 725 (1931) reprinted from Am. L. Rev. 5 (1870].
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decided cases their respective grounds of decisions, and to turn them
into a body of law, abstract in its form, and therefore compact and ac-
cessible.”™

Austin, unlike Bentham, “tolerated” judge-made law because it too
could take the form of a rule commanded by a sovereign. For
Austin, then, the reason common law was inferior to legislation was
not its form but its counterfactual status as a command.” If judge-
made law could not take on the form of legislation, however imper-
fectly, then it would not be law at all - an alternative Austin found
unimaginable: “Judiciary law consists of rules, or . . . it is not law at
all.”™ Austin’s tolerance of judge-made law simply revealed the
central role that rules played within his concept of law. If the com-
mand theory plus a grudging acceptance of judicial discretion en-
tailed the sources thesis, then we can see why Holmes would have
rejected Austin’s positivism regardless of whether it was or was not
yoked to legislation. We may therefore conclude that Holmes's an-
tiformalism would have led him to reject not only the command
theory, but the sources thesis as well.

Holmes’s rejection of classical legal positivism’s command the-
ory and sources thesis seems to fly in the face of his enthusiastic em-
brace of the separability thesis. It is not my aim, in this book, to sup-
press the fact that Holmes's legal theory overlapped at some places
with that of the English positivists. It is well known that Holmes en-
dorsed the separation of law and morals, and this important point
of contact between Holmes and classical positivism seems to be
what Fuller was thinking about when he launched his famous at-
tack on Holmes's positivism.”™ One of the goals of this chapter is to
prove that this point of commonality between formalism and an-
tiformalism obscures the much greater differences that lay between
them. Nonetheless, | agree with Grant Gilmore and Neil Duxbury
that Holmes was not as much of an antiformalist as the realists who
followed. But antiformalism, like all movements, grew over time,
and I think that White was absolutely right to place Holmes at the

™ Austin, Lectures, Lect. XXXIX, at 177.

* P 5 Atiyah and Robert 5. Summers, Form and Substance in Anglo-American
Law, 242 (1987).

7 Austin, Lectures, Lect. XXXIX, at 375.

™  Fuller, The Law in Quest of liself 5 (1940); but see Mark DeWolfe Howe, Posi-
tivism of Mr. Justice Holmes al 52q; see also Atiyah and Summers, Form and Substance
in Anglo-American Law at 255-6.
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ing of the antiformalist movement. Holmes's skepticism pro-
vided the perfect antiformalist acid test for law. As we saw previ-
ously, he could not abide Bentham and Austin because they were not
skeptics when it came to the existence of legal rules and sovereigns.
Holmes's embrace of the separability thesis does not, in the end, tell
us very much about his “all things considered” view of positivism.
We should avoid the mistake made by Fuller, who confused
Holmes's agreement with the separability thesis for agreement with
classical positivism.

Holmes's commitment to the separation of law and morals had a
very different ground from Bentham's or Austin’s. Holmes, as a thor-
oughgoing skeptic, simply did not believe that moral statements had
any meaning other than the behavior that accompanied them. This
view was, of course, consistent with his hostility to “essences.” For
the utilitarian, the ground for the separation of law and morals was
not skepticism about the meaningfulness of all moral statements: Ben-
tham's swipe that natural rights were “nonsense on stilts” was the
statement not of a moral skeptic, but that of a moralist who happened
to believe that rights-based moral philosophy was incoherent.™

The different rationales underlying Holmes’s and the English
positivists” adoption of the separability thesis contributed to the
differences between their theories of adjudication. According to
Holmes's “prediction theory,”

the primary rights and duties with which jurisprudence busies itself
. .. are nothing but prophesies. One of the many evil effects of the
confusion between legal and moral ideas . . . is that theory is apt to
get the cart before the horse, and to consider the right or the duty as
something existing apart from and independent of the consequences
of its breach. . . . [A] legal duty so-called is nothing but a prediction
that if a man does or omits certain things he will be made to suffer in
this or that way by judgement of the court. . . %

Holmes's prediction theory was a product of the separability thesis
plus antiformalism. The prediction theory was a rejection of the
Langdellian claim that there was a body of law that preexisted its
application in the courtroom.*! But the prediction theory was not

7 See David Lieberman, Province of Legisiation Determined 230~1 (198g); and Ross
Harrison, Bentham 14862 (1981).

®  Holmes, Path of the Law, at 458.

*I See Speziale, By Their Fruits You Shall Know Them, at 0. Speziale cited Rufus
Choate as an example of the kind of formalism Holmes rebelled against: “The judge
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just the rejection of the idea that law can exist independent of the
courtroom. For if law was, as the antiformalist suggested, application-
dependent, and morality really made claims on all of us, including
judges, then instrumentalist judges would be obliged to use law in-
strumentally to promote the good. But this is where it is important
to remember that antiformalist instrumentalism is not exactly the
same as antiformalist prediction theory, despite their common
roots. While advocates of the former are moral skeptics, advocates
of the latter need not be skeptical about morality.

It is easy to see how there could be moral and amoral versions of
instrumentalism. The instrumentalism commeonly associated with
the antebellum period was portrayed as market driven and pro-in-
dustrialization. Horwitz, for example, suggested that the new
views of property that fueled the transformation of American com-
mon law were produced by capitalist motives.® But Horwitz's
point {(which Gilmore endorsed) was tactical; he was really setting
up the argument about the next great period of instrumentalism,
the period of strong judicial activism that followed formalism and
the demise of the New Deal Court. The judges who oversaw the
great changes in criminal procedure, civil rights law, tort law, and
many other areas of federal and state law during the igéos and
early 19708 were no less instrumentalist than the courts of the early
nineteenth century.®® Seen from the perspective of a late-twentieth-
century liberal, early-nineteenth-century instrumentalism was the
pragmatic pursuit of conservative moral ends.® Although neither

does not make it [the law). Like the structure of the State itself, we found it around us
at the earliest dawn of reason . . . [and] it executes the will of the departed. . . . [Tt
seems more a spirit, an abstraction, - the whispered yet authoritative voice of all the
past and all the good, - than like the transient contrivance of altogether such as our-
H-]m Ruhuﬂ\nlle 1 Works of Rufus Choate 436 (1862). Choate’s words are Austin-
?pa appeal to a Blackstonian "dawn of reason.” Choate pre-
s-uppuu:llhitth! h\phmmuﬂuvﬁllufﬂumuuuiﬂﬂmughhl
the law to an abstraction, he never lost sight of the fact that the law is but a collection
of authoritative commands from the past.

2 Horwitz, Transformation [, at 36-40.

% Horwiltz and Gilmore must have been acutely aware of the similarity in the
judicial styles of Lemuel Shaw and Earl Warren. If all that distinguished instrumen-
talism in the early nineteenth century from instrumentalism in the mid-twentieth
century was the that the former promoted commerce and the latter promoted
progressive liberalism, then Horwitz and Gilmore had a powerful rebuttal to their
conservative colleagues who attacked liberal decisions for being the product of “ju-
dicial activism.”

¥  This explains why, for example, both LaPlana and G. Edward White believe
that American law in the antebellum period was characterized by natural law. See
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Cover nor Nelson realized it, their positions can be reconciled: The
early-nineteenth-century legal mind saw a coincidence between an
instrumental approach to common law and the morality of com-
merce.®

Amoral instrumentalism, as Holmes argued, is simply about pre-
diction, whereas moral instrumentalism sees law as predictable and
explicable: Judicial decision should go a certain way because that is
what morality requires. An explanation does more than summarize
a pattern. An explanation in science attempts to provide principles
that characterize physical relationships under a generalization
broader than the correlation providing primary evidence of the prin-
ciples. Some skeptics, such as Hume, argued that explanation in sci-
ence is impossible, and the pragmatists accepted Hume's anti-ideal-
ist claim and endeavored to reconstruct science without resorting to
idealist assumptions about the nature of explanation.® In the same
way that Pierce was skeptical about the possibility of “explanation”
in science, Holmes was skeptical about the possibility of explana-
tion in law. Holmes's theory of judicial decision eschewed explana-
tion because it was skeptical about all grounds of decision except
the empirical fact of the decision itself.¥ The prediction theory was

William F. LaPiana, Logic and Experience: The Origin of Modern Legal American Educs-
ton 32-7 (1994), and G. Edward White, The Marshall Court and Cultwral Change
1815-1835 135, 1534 (1991). Stephen Feldman argues that there were both instru-
mentalist and natural law impulses in antebellum American jurisprudence, and | be-
lieve that his attempt to reconcile these apparently irreconcilable
mtdwmymntnfm.lhﬂmmmﬂlhm.ﬁug!phmhldmm rom Pre-
modern to Modern American [urisprudence: The Omset of Positivism, so Vand. L Rev.
1387 (1997).

% Francis Hilliard wrote that in adjudication, “General expediency, - public pol-
icy, - is often the highest measure of right.” Francis Hilliard, The Elemenis of Law vi
{1B3s) (1972 int). Joseph Story was an excellent representative of moral instru-
mmm;hhthdmﬂmmmmhw.hmmuﬁnmm
cially in commerical law, as evidenced by his decision in Swift v. Tyson, 41 US. (16
Pet.) 1 (1842) (overruled by Erie R. Co. v. Tompkins, 304 U.S. 64 (1938). Like Hilliard,
Story thought that natural law required judges to exercise pra hcpldmmﬂu
purruitufm:i.uudvumg 'mmmnmhw]uaqrﬂunmmgiu tions
in natural reason; but, at the same time, built up and perfected by artificial doctrines,
adapted and moulded to the artificial structure of society.” Joseph Story, Miscella-
neous Writings (William W. Story, ed., 1852, reprinted 1972).

% “[Pierce] did not look on scientific inquiry as a method of discovering or re-
vealing truth. His was that inquiry is a never-ending process whose pur-
pose is to resolve ts generated when experience does not mesh with precon-
ceived theory. . . . These ideas seem to correspond with the central tenets of Holmes's
jurisprudential theory.” Grant Gilmore, The Ages of American Law 50~1 (1977).

¥ It is unclear whether Holmes would have been sympathetic to the idea that
the measurement of “felt social desires” gave lawyers a ground for prediction that
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based on what can be at best described as sophisticated correla-
tions: “Holmes told law students to leave axioms and deductions
brooding in their omnipresence, and instead to read reports of what
past courts had done, to anticipate what future courts in general
would do.”® [n contrast, judicial decisions based on a judge’s moral
convictions could, in theory, be both predictable and explicable (al-
though with independently varying degrees of accuracy), because
the predicter could also identify a moral principle under which the
decisions could be classified. An antiformalist theory that was skep-
tical about the existence of legal principles could explain legal deci-
sions if it rejected the separability thesis and collapsed legal and
moral judgment. Conversely, a formalist theory that was not skepti-
cal about the existence of legal principles but accepted the separa-
bility thesis could also explain legal decisions. But an antiformalist
theory that was skeptical about legal principles and that accepted
the separability thesis would have no basis of explanation and so
would be left with a Holmesian, pragmatist, anti-idealist theory of
judicial decision based on the correlation of social facts.®

was | t of the judges’ politics and personality. As we saw previously,
Holmes clai that the ultimate task of the court was to express social desires as
measured the techniques of economics and sociology. If that were the case,

then a lawyer followed Holmes's advice in the first half of The Path of the Law,
when it came time to predicting the behavior of a sincere judge, should have bet on
the choice that was more likely to provide future welfare gains than the choice that
a consistent with past but suboptimal welfare gains. This was Howe's way
of reconciling the first and second halves of The Path of the Law. See Howe, Pasitivism
of Mr. Justice Holmes, at 542. Grey has argued that the reason the prediction theory
limited itself to relatively modest pieces of evidence is that Holmes recognized that
le issues always arose in the gray area where social forces were in equipoise.
See Thomas C. Grey, Molecular Motion: The Holmesian fudge in Theory and Practice, 37
Wh'!m-&rhhry!.ﬂfnighggﬂ
®  Speziale, By Their Fruits You Shall Know Them, at 31.
® Logically speaking, there are other social scientific principles than just moral-
ity. One might think that Holmes and other antiformalists could avail themselves of
les of history, sociology, or economics, This would represent an attractive al-
ternative for an antiformalist of adjudication that embraced the separability
thesis. [ have already that Holmes was a skeptic, which would make
his embrace of any social principle equally . | chose to focus on Holmes's re-
ion of moral principles not to reintroduce the subject of his use of social science
uﬂwrtuuplﬁwhltmmu t of common contact among Holmes,
Austin, and Bentham. [ think that it is to support the idea that Holmes was
in fact ready to base his prediction theory on the larger explana force of history,
mhgmmmﬁmdﬂwmmﬁmﬁhhwmmm
m undeveloped; and his views on economics (unlike those of Veblen or
) shaded very quickly into a mélange of moral philosophy and political econ-
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There is a final point of contact between Holmes and formalism
that I must mention. As many commentators have noted, there
seems to be a contradiction between the Holmes who wrote The
Common Law and the Holmes who wrote The Path of the Law ™ In
The Path of the Law, Holmes stressed his skeptical and antiformalist
view of scientific inquiry. The Common Law, although informed by
Holmes's skepticism, was an impressive attempt to redescribe the
law as a “philosophically continuous series.”?! He tried, for exam-
ple, to show that torts and criminal law rested on the same legal
concept of external liability: According to Holmes, primitive soci-
eties tried to judge subjective intent, whereas modern societies were
gradually recognizing that intent was unknowable and were focus-
ing instead on what could be known - external action.®? The specific
principles Holmes claimed to find deep in the common law were
striking and original, but what is more important is that Holmes felt
comfortable declaring these principles in very unpragmatic, almost
essentialist language. In Holmes’s theory of external liability, “logic
prevailled] over experience.... Pierce’s philosophy of external
knowledge [was] apparently transformed into a tool for demon-
strating how prima facie distinct legal doctrines are of necessity in-
terconnected by the same philosophical thread.”® There is no doubt

omy. On Holmes's views of the relationship between economics and morality, see
Pohlman, Justice Oliver Wendell Holmies and Litilitarian Jurisprudence, at 11-47.

* See, for example, Horwitz, Transformation II, at 141, and Grant Gilmore, The
Death of Contract 143 nasb (1974).

# Oliver Wendell Holmes, The Common Llwmq.{Hnwt,ld 1963).

% As Robert Gordon has noted, Holmes believed that in modern common law,
the “standards for imposing liability were general inclusive standards applicable to
everyone. . . . [T]he enforcing court need only apply regularities observed in similar
factual situations to determine the appropriate legal consequences of the facts in the
present case.” Robert Gordon, Holmes's Common Law es Legel and Social Science, 10
Hofstra L. Rev. 719, 7289 (1982). See also Gilmore, Ages of American Law, at 54 ("a le-
gal system approaches maturity to the extent that it succeeds in eliminating any ref-
erence to what the defendant actually t, intended, or willed").

“  Duxbury, Birth of Legal Realism and the Myth of Justice Holmes, at 95. Duxbury
has a ﬂutlhlrewnl:huﬂwuhuluhtnul'uphhwen Pierce's theory of

i knowledge and Holmes's external standard of liability. Duxbury noted that

ism, while skeptical, ultimately relied on the community to produce stan-

of scientific truth: “ According to the of Pierce . . I:mwlndgeuu-
Ibiduug}.j.mrdhumHnlmu*lﬂ'mg.*Lmlm . are external, public,
communal or objective standards,” just like the pragmatist concep Hm-:-fhuﬂtlhh!
at g4. Duxbury, in a separate and very intriguing final step, :uggﬂhdﬂutﬂulmus
pragmatism was partially informed by Social Darwinism: “The community, for
Holmes, is not the community at large but rather a community of successful social
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that, at times, Holmes’s doctrinal legal scholarship “talks to us from
on high, laying down principles of unrestricted universality."™
Nonetheless, | am not sure that it would be correct to say that his
“theory of external liability is resolutely formalist."%

The theory of external standards of liability is one of the corner-
stones of Holmes's career. It is as important as his prediction theory
or his attack on formalism. It cannot be ignored. To modern eyes, it
seems conceptualist if not formalist. Nonetheless, I think that a better
way of understanding the theory of external liability is that it is only
superficially formalist. It cannot be denied that Holmes’s theory of
external liability seems wrapped in metaphysical objectivity. Yet |
shall argue below that, heedless of the apparent paradox, Holmes en-
dorsed the theory of external liability because he was such an ex-
treme metaphysical skeptic. Thus, the theory of external liability
stands, quite appropriately, at a midpoint between the fully formalist
theory of classical legal positivism and its advocates, and the legal re-
alists, who rejected formalism more consistently than Holmes.

The theoretical continuity between The Path of the Law and the the-
ory of external liability is apparent once one that Holmes's argu-
ments in The Common Law were motivated by his skepticism. Take,
for example, Holmes's observation that the history of tort law was a
progression from subjective moralism to objective standards of care:

The theory of torts may be summed up very simply. At the two ex-
tremes of the law are rules determined by policy without reference of
any kind to morality. . , . But in the main the law started from those
intentional wrongs which are the simplest and most pronounced
cases, as well as the nearest to the feeling of revenge which leads to
self-redress. . . . But as the law has grown, even when its standards
have continued to model themselves upon those of morality, they
have necessarily become external, because they have considered, not
the actual condition of the particular defendant, but whether his con-
duct would have been wrong in the fair average member of the com-
munity.®

But why did Holmes think that tort law moved to external stan-
dards? Holmes hypothesized that society recognized in the nine-

competitors, ‘[t]he more powerful interests’ in society.” [bid., at g7 (quoting Oliver
W. Holmes [unsigned], Summary of Events: The Gas Stokers’ Sirike, 7 Am. L. Rev. s82).
M Cilmore, Ages of American Law, at 53.
% Duxbury, Birth of Legal Realism and the Myth of Justice Holmes, at g4.
% Holmes, The Common Latw, at 128
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teenth century (in a way that it could not in the day of the deodand)
that no one could know very much about men’s moral choices:
Courts could not see men as “God sees them,” and for that reason
the best for which the legal system could hope was to promote a
“certain average of conduct.”*” Holmes noted that in the absence of
any means by which courts can know anything about men other
than their external acts, judgment based on external conduct “is
necessary to the general welfare.”® As Richard Posner noted,
Holmes's attraction to objective theories of law resulted not from a
substantive theory of law that had an objective or transcendental
existence but from his idea that substantive theories of law de-
pended for their content and existence on the nonlegal social base

But what are we to make of the very complex and subtle system
of principles that made up Holmes's external standards of liability?
Holmes did not think, as did the realists who followed him, that the
midlevel principles of tort law, such as duty, proximate cause, or
contributory negligence, were simply arbitrarily selected categories
that could be suspended or redefined to fit the immediate needs of
society. '™ Holmes seemed to view these principles as part of a co-
herent whole and argued vigorously that once a legal system had
adopted external standards of liability, it was committed to the mid-
level principles as well. Ironically, the legal structure generated by
Holmes's skeptical inquiry behaved like a set of objective and tran-
scendental norms, and it may be that Holmes embraced external
standards of liability because he simply could not resist the tempta-
tion to fill the emptiness created by his skepticism.

Assuming that Holmes fell prey to the very human weakness of
wanting to offer a theory of tort liability to replace the traditional
views that had been washed away by the “cynical acid” of his his-
torical method, why did he opt for an objective theory of liability?
Holmes refused the alternatives to the external theory of liability

" Holmes, The Commaon Law, at 86,

*  [bid. Pohlman concluded from quotations like this (of which there are a few)
that Holmes's external theory of liability was evidence of his embrace of English util-
ttarianism. Pohlman, [ustice Oliver Wendell Holmes and Utilitarian Jurisprudence, at
26~7. Pohlman's error stems from the fact that the external theory of liability is un-
derdetermined: It could be a logical consequence either of skepticism or of utilitari-
anism. It seems clear to me that Holmes adopted utilitarianism because his skepticism
had eliminated any other ground for accepting legal rules.

# Richard Posner, The Problems of Jursprudence 19 (1990).

0 See John C.F. Goldberg, Style and Skepticism in Holmes, 63 Brook. L. Rev. 225,

271 (1997).
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partly because, | suspect, he imagined that all the alternatives in-
volved adopting some form of moral instrumentalism. Faced with a
choice between the external theory of liability, which allowed him
to be a moral skeptic at the cost of reproducing formalism at a local
level within tort doctrine, and the alternatives, which allowed him
to escape formalism in tort doctrine at the cost of embracing sub-
stantive moral theory, it is easy to see why Holmes chose the for-
mer. The main difference between Holmes and the realists is that
the realists tried to escape the dialectic that forced Holmes to em-
brace formalism in The Common Law. Whether the realists suc-
ceeded ~ and what they had to give up in order to succeed - is why
Pound’s essay The Call for a Realist Jurisprudence is so interesting, de-
spite its crude formulation of realism and its goals.'™

3-4- ANTIFORMALISM AND
THE GROWTH OF LEGAL REALISM

Obviously, we cannot rely on Holmes alone to develop a picture of
formalism. Nonetheless, our survey of Holmes's antiformalism has
produced certain specific findings: Holmes's skepticism clearly im-
plies that in his own mind, formalism committed the grave error of
idealism. We can summarize this finding as follows. Formalism en-
dorsed what we can call the myth of “transcendentalism™:

(1) the view that legal rules exist a priori; that is, their existence is a
matter of objective fact unaffected by contingent historical events.

We have, so far, uncovered one element of formalism. This exercise,
however, is only half-complete, because we must look at the second
stage of antiformalism, realism, in law in order to see how the legal
realists described formalism.

Antiformalism in law is at the foundation of legal realism. Proba-
bly all realists were antiformalists, but certainly not all antiformal-
ists were realists, if for no other reason than that antiformalism be-
gan before realism really cohered as a movement. Despite their
many differences, the early pioneers of antiformalism and the real-
ists who followed them agreed at least upon the same critique of
formalism, if not on the positive program that should follow from

W Roscoe Pound, The Call for a Realist Jurisprudence, 44 Harv. L. Rev. 6g7 (1931).
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their common critique.'® Even where the early antiformalists and
the realists differed, such as when Pound attacked Llewellyn and
Frank, the grounds for that disagreement will help us understand
more deeply to what extent they were constructing a common en-
emy called formalism. Realism emerged out of antiformalism in
three distinct phases.!™ The first phase, which can be described as
Holmesian “proto-realism,” produced a historical critique of the
idea that “the Common Law had a fundamental structure discern-
ible by the architectonic intelligence.”1™ This period was marked by
the skeptical “critique of conceptualism,”'® which we explored
in the previous section. The second phase, which took place during
the Progressive era, can be characterized as “pre-realist.” The theo-
rists of this period (Brandeis, Cardozo, Frankfurter, and Pound)
were “importantly affected by Progressive politics and Deweyite
pragmatism.”1% The third phase belonged to the legal realists,
whose work began in the 19208 and reached its maturity in the
1930s. Each of these phases represented different forms of anti-
formalism. Because we have already examined the proto-realist
period, in this section I will focus mainly on the legal realists. I will
not examine the pre-realists separately, because in an important
sense, the differences between the pre-realists and the legal real-
ists — which were important and deeply felt - were not so much
about differences between their particular forms of antiformalism
but about other issues.)” In fact, as we will see, the legal realists
adopted, almost wholesale, Pound’s antiformalist account of ana-
lytical jurisprudence. Because the goal of this section is to define

W The dispute between the antiformalists and the realists achieved its greabest
notoriety in the debate between Pound and Llewellyn, illustrating the occasionally
sharp distinctions between the realisis, who criticized the formalists and the antifor-
malists, and the antiformalists like Pound, who had initiated antiformalism but
mu]dnntndnpt&nenhmmhﬂpmﬁm Horwitz, Transformation II, at 172-5,
for a brief introduction to the Pound yn debate,

0 Broce Ackerman, Low and the Modern Mind, 107 Daedalus 119, 121 {1974).

W Tbid.

e Horwitz, Transformation II, at 12g9.

e [bid., at 156~7; see Hon. Benjamin Cardozo, An Address to the New York State
Bar Association, in Proceedings of the New York State Bar Association 263, 290 (1932); G.
EdwudWHu,Pﬂhrnsq"dmhnLqﬂMgﬁluj-lj{lwl].

' See, for example, Pound, Call for @ Realist Jurisprudence; and Llewellyn, Some
Realism dmll' Realism (1931) (the disagreement between pre-realists realists
turned on the role of empiricism in legal theory), and N.E.H. Hull, Reconstructing the
Origins of Realistic Jurisprudence: A Sequel to the Liewellyn—Pound Exchange Over
Realism, 45 Duke L. |. 130z (198g); see also Neil Duxbury, Patterns of American [urispru-
dence, 74-5 (1995).
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formalism by trying to determine how the antiformalists defined it,
it will suffice for our purposes to discuss the antiformalism of the
pre-realists and legal realists together.

The importance of legal realism and its progenitors is undeni-
able: Commentators have suggested that “most legal scholars in the
United States, from the late twenties on, have been realists in im-
portant respects.”'® To take just one example, the use of social sci-
ence in the law emerged as part of the pre-realist strategy to combat
formalism: In 1go8 the “Brandeis Brief,” designed to educate an ap-
pellate court about general social facts relevant to the issues of rule
making, first appeared.!® Yet, from the outset, it is difficult to dis-
cuss realism because it is difficult to define who the realists were
and when they wrote. On the one hand, it is possible to find legal
scholars who were using realist techniques such as Oliver Wendell
Holmes and John Chipman Gray as early as the late 1890s.1"" On the
other hand, “legal realism’ is an expression that has been used
most often to refer to the work of a group of thinkers, the bulk of
whose writing appeared in the 1920s and 1930s.”""! Certainly, the
pre-realists, whose work appeared between the late 18gos and the
early 1920s, were “realistic” in at least their antiformalism.2

If we focus on just those in the third phase, we see that the writ-
ings of Llewellyn, Frank, Yntema, Arnold, Cohen, and their peers
suggest that as a group, the realists were irregularly bound together

% Jerome Hall, Studies in Jurisprudence and Criminal Thmry 136~7 (1958); see also
Joseph Singer, Legal Realism Now, 76 Cal. L. Rev. 465 (1988). “[Legal realism] consti-
tutes a significant, though not always a dominant, part of the intellectual matrix in
which almost all modern lawyers, judges, and scholars of law have been formed.”
Eugene Rostow, The Sovereign Prerogative xvi (1962).

% Muller v. Oregon, 208 US. 412, 419 n1 (1908). See John Henry Schlegel, Ameri-
can Legal Realism and Empirical Social Science: From the Yale Experience, 28 Buff. L. Rev.
459 (1979).

"t See, for example, Holmes, Path of the Law, at 457, Holmes, Law in Science and
Science in Law, at 58; John Chipman Gray, The Nature and Sources of the Law (2d ed.,
1963) (first published 100g).

" Robert Samuel Summers, Instrumentalism and American Legal Theory 36 (1982);
see also Martin P. Golding, Jurisprudence and Legal Philosophy in Tweniieth Crmur_y
America - Major Theories and Development, 36 |. Legal Educ. 441, 453 (1986) (“realism
was a movement of the 19208 and 30s"); Edward W. Patterson, furisprudence: Men and
Ideas of the Law 538 {1953) (listing twenty “Realist” authors, citing their scholarship
from the 19208 and “308).

"2 See, for example, Roscoe Pound, Mechanical Jurisprudence, 8 Colum. L. Rev,
608 (1908); Roscoe Pound, The Scope and Purpose of Socivlogical Jurisprudence, 24 Haro,
L. Rer. 591 (1911), Roscoe Pound, The Scope and Purpose of Sociclogical Jurisprudence, 25
Harv. L. Rev. 489 (1912); T. R. Powell, The Logic and Rhetoric of titutional Lazw, 15
I. Phil., Psychol. & Sci. Mrethods 645 (1918).

77



LEGAL FPOSITIVISM IN AMERICAN JURISPFRUDENCE

by a certain kind of critique. The common thread that held them to-
gether was their strong commitment to antiformalism. But their re-
jection of the status quo was not an entirely nihilistic view. The real-
ists did not attack the established legal academy because they
believed that law was a meaningless project. They believed that
they were working toward a better view of law. As Dean Anthony
Kronman has pointed out, the “negative side of realism” was the
means through which they developed their positive views on the
answers to the problems of “intelligibility” and “justification.”3
The realists’ negative project was complex and consisted of a num-
ber of not entirely mutually consistent claims:

[Realism’s] "negation” [of the prevailing orthodoxy] was held on a
number of different grounds. On the basis of purely theoretical consid-
eration it was argued that rules and principles have no existence; only
individual decisions exist. It was also argued that, despite what judges
say, rules and principles do not determine judicial outcomes and hence
are valueless for a science of law. It was also maintained that since it was
impossible to discover what the rules are that were actually being ap-
plied, they are valueless. Finally, it was held (by the most moderate Re-
alists or by the extreme Realists in their moderate moments) that rules
and principles do exist and exercise some influence on decisions, but
that there are more interesting and important things to study about the
law. . . . All of these considerations can be found in the literature of real-
ism, and some Realists seem to have entertained all of them at once.!#

If we are to understand legal realism, and especially its relationship
to formalism, we must take seriously its negative project. A close
reading of a typical but carefully written realist critique of formal-
ism by Felix Cohen will help us grasp the picture of formalism with
which the realists operated.

13 Anthony Kronman, furisprudental Responses to Legal Realism, 73 Cornell L
Rev. 335, 316 (1988).

M Golding, Jurisprudence and Legal Philosophy in Twenlieth Century America, at
452 It should be noted that | focus almost exclusively on realism’s negative project,
which means that its positive project {especially its focus on the role of policy sci-
ences in adjudication) will not be explored. For accounts of the positive project, see,
for example, Summers, Instrumentalism and American Legal Theory, at 60~72 (describ-
ing instrumentalist theory of law); Harold D. Lasswell and Myres 5. McDougal, Legal

ucation and Public Policy: Professional Training in the Public Interest, 52 Yale L. |. 203
(1943) (describing realism as policy science).
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In 1935, Cohen summarized the realists’ diagnosis of the problems
besetting contemporary legal thought.!'5 The essay surveyed a vari-
ety of doctrinal fields, including corporate and constitutional law,
and concluded that all “leaders of modem legal thought in America
are in fundamental agreement in their disrespect” for the “traditional
legal thought-ways.” 116 For example, it seemed absurd to Cohen that
empirical evidence about business activity was deemed irrelevant in
order to determine “where” a corporation was incorporated, or that
the social consequences of a public law would be deemed irrelevant
in order to determine whether it was in violation of the Fourteenth
Amendment.!'” Cohen referred mockingly to mainstream jurispru-
dential scholars as “classical jurists”"* and called the Restatement of
the Law by the American Law Institute the “last long-drawn-out
gasp of a dying tradition.” " Cohen attributed the crisis in American
law to the hegemonic grip of “mechanical jurisprudence.”1®

Despite its rather scattershot approach, Cohen'’s critique of for-
malism was built on two separate claims. Formalism was a bad the-
ory of law because it made two fundamental mistakes: First, it
treated law as an autonomous social practice (completely divorced
from either morality or social science), and second, it characterized
legal reasoning as deductive or mechanical. Although both criti-
cisms are vital elements to the realist critique of formalism, we shall
see that Cohen borrowed the latter from Pound, a pre-realist, in or-
der to establish the former. We know this because Cohen, in arguing
that the formalist legal reasoning was deductive, selected exactly
the same terminology and targets as Pound. Cohen even went so far
as to build his argument against formalism around the concept of
“mechanical jurisprudence,” a term that Pound had made famous.
In Pound’s essay, mechanical jurisprudence stood for the idea that
legal reasoning was deductive.’?? While Cohen did not disagree

U5 Felix 5. Cohen, Transcendental Nonsense and the Functional Approach, 35 Colum.
L. Rev. Bog, Ba1 (1935) (hereafter Transcendental Nonsense).

ue  Jhid.

W7 Ibid., at 818-20.

U8 Interestingly, Horwilz adopted the term classical legal thought to describe late-
nineteenth-century legal formalism. Horwitz, Transformation [, at 10.

"#* E Cohen, Transcendental Nonsense, at 833. From the perspective of more than a
hali century later, it appears that reports of the Restatement’s death have been
greatly exaggerated. But see Anita Bernstein, Restatemeni Redux, 48 Vand. L. Rev.
1663, 1660-75 (1995) (on forces eroding the influence of the Restatement project).

20 F. Cohen, Transcendental Nonsense, at 821.

2 Pound, Mechanical Jurisprudence, at 608,
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with this conclusion, he thought it required elaboration. Cohen
therefore added a separate and independent argument to Pound'’s
argument that legal reasoning could not be deductive:

Legal concepts (for example, corporations or property rights) are su-
permatural entities which do not have a verifiable existence. . . . Rules
of law, which refer to these legal concepts, are not descriptions of em-
pirical social facts (such as the customs of men or the customs of
judges) nor yet statements of moral ideals, but rather theorems in an
independent system. It follows that a [formalist] legal argument can
never be refuted by a moral principle nor yet by any empirical fact.
Jurisprudence, then, as an autonomous system of legal concepts,
rules and arguments, must be independent both of ethics and of such

positive sciences as economics or psychology.'®

This conclusion struck the key theme that ran throughout Cohen’s
argument, and one that formed the core of the realists’ antiformal-
ism: that, at a minimum, any credible theory of law had to reject the
idea that law was autonomous from either moral theory or the social
sciences.

Cohen did not explicitly state what is wrong with treating law as
if it were autonomous and independent of other intellectual
tasks.'™ Nonetheless, it easy to see how Cohen’s rejection of the au-
tonomy of law depended upon Pound's rejection of the idea that le-
gal reasoning could be deductive. According to Pound, the formal-
ist effort to depict law as a science failed because the formalists
thought science was a matter of deduction from a priori principles:

I have referred to mechanical jurisprudence as scientific because
those who administer it believe it such. But in truth it is not science at
all. We no longer hold anything scientific merely because it exhibits a
rigid scheme of deductions from a priori conception. . . . The idea of
science as a system of deductions has become obsolete. 124

12 F Cohen, Transcendental Nonsense, at Bai.

1 Duncan Kennedy described the formalist commitment to autonomy in law as
part of an inescapable liberal dilemma: “The decision process is called rule applica-
tion only if the actor resolutely limits himself to identifying those aspecis of the situ-
ation which per se trigger his response. . .. The minute he begins to look over his
shoulder at the consequence of responding to the presence or absence of the per s¢ ele-
ments [he is no longer acting like a judge].” Duncan Kennedy, Legal Formality, 2 |. Le-
qal Stud. 351, 359 (1973); and see Paul Shupack, Rules and Standards in Kennedy's Form
and Substance, & Cardozo L. Rev. 947, 964 (1985) (on Kennedy's analysis of the
dilemma of legal autonomy in a pluralist society).

2 Pound, Mechanical Jurisprudence, at 608,
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If legal principles were unverifiable, then they must be true a priori,
like premises in a syllogism, and if they were like premises in a syl-
logism, then legal reasoning had to be like elementary logic - that
is, matter of proof through deduction. It should be apparent that
Pound’s claim about the deductive nature of formalist legal reason-
ing was itself built on an antiformalist claim that legal formalists
were committed to transcendentalism. This is because if, as the an-
tiformalists had demonstrated, facts that are provable through veri-
fication are not transcendental, then a fact that is believed to be true
but cannot be verified must be true by virtue of being an a priori
truth about the world, like a claim about geometry. If transcen-
dentalism entailed the formalist claim that legal concepts are true
a priori, then transcendentalism entailed a theory of legal reason-
ing, namely that legal reasoning is deductive. Cohen therefore used
Pound as a stepping-stone to the ultimate realist critique of formal-
ism: Pound’s argument that the formalism entailed a deductive
model of legal reasoning led Cohen to the conclusion that the
formalist had to treat law as autonomous and thus made Pound’s
original antiformalism critique seem even more compelling and
prescient.

Cohen used the terms transcendental nonsense and mechanical ju-
risprudence to describe legal formalism. Other realists used other
terms to denote their antiformalism. For Frank, what was wrong
with traditional jurisprudence was that it was governed by “mecha-
nistic law.” Like Cohen, Frank faulted the legal formalists for their
“obsessive interest in legal rules” and their naive belief that the
science of law could provide “certainty and predictability.”!
Llewellyn, in an ambitious work of historical analysis, determined
that from the Civil War until the 1g20s, the American legal commu-
nity had been in the grip of a style of judicial reasoning he desig-
nated “the Formal Style.” The Formal Style was authoritarian, me-
chanical, and logical: “[T]he rules of law are to decide cases. ...
Opinions run in deductive form with an air or expression of single
line inevitability.”'?* “Formalism” may not have been a term of art
until after Llewellyn began using the expression (or a shortened
version of it). It is currently popular to borrow Llewellyn’s analysis
of the alternating “styles” of jurisprudence in America and to de-

1 Jerome Frank, Law and the Modern Mind 142 (6th ed., 1948).
2% Karl Llewellyn, Common Law Tradilion, at 38.
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scribe the period between 1860 and 1920 as the Age of Formalism.!%7
Nelson has described it this way:

Formalism - the notion that social controversies could be resolved by
deductions drawn from first principles on which all men agreed or
by inductions drawn from the “evidence” of past decisions - this be-
came the common denominator of late nineteenth century American
jurisprudence. 12

All of these theorists, regardless of the terms they adopted, subscribed
to the same objections to formalism found in Cohen's analysis.

We can now complete the list of antiformalist claims begun with
our discussion of Holmes. In addition to transcendentalism, we can
add two more elements to the antiformalist picture of formalism:

(2) The “deduction thesis”: that formalists thought legal reasoning
was deductive.

(3) The "autonomy thesis”: that formalists thought that legal rea-
soning was autonomous from moral or social concerns.

For the sake of brevity, | will refer to this as the “antiformalist list.”
With this list now complete, we have succeeded in defining formal-
ism by examining the antiformalist argument. From examining the
early antiformalism of Holmes and the later antiformalism of the pre-
realists and realists, we have constructed a picture of formalism as a
theory of law that is transcendental, deductive, and autonomous.

177 The number of modern authors who refer to the “age of formalism” is large.
See, for example, Summers, [nstrumentalism and American Legal Theory, at 138-56;
Horwitz, Transformation I, at 254; David Lyons, Legal Formalism and Instrumentalism -
A Pathological Study. 66 Cornell L. Rev. 949. 959 (1981); Stephen A Segal, John Chipman
Gray's Legal Formalism, and the Transformation of Perpetuities Law, 36 U Migmi L. Rev.
439 (1982). In The Ages of American Law, Grant Gilmore refers to this era as “the Age of
Faith” and characterizes the period as one of expulsion into “the law’s black night.”
Gllmore, Ages of American Law, at 41, In contrast to Llewellyn, Neil Duxbury offers an
account that emphasizes the continuity between the formalist era and its successors.
Duxbury, Patierns of American Jurisprudence, at 64 {1995), but see Thomas C. Grey,
Modern American Lrgﬂ]' Thought, 106 Yale L. 491, 513 (1998) (cautiously endorsing
Duxbury's "continuity” argument but noting that Duxbury’s argument leaves little
room for pre-realism). For recent accounts that offer a revised and more positive per-
spective on formalism, see Schauer, Formalism; Ernest |. Weinrib, Legal Formalism: On
the Imrmanent Rationality of Law, g7 Yale L.|. g49 (1988); see also William P LaFiana,
Logic and Experience.

1 Nelson, Impact of the Anbi-Slavery Movement, at 565-6. As we saw earlier, Nel-
son argued that the antislavery jurisprudence that decisions such as Dred
Scott v Sandford (6o US. (19 How.) 393 [1857]) helped bolster formalism’s rise to pre-
eminence after the Civil War.
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As | suggested previously, the antiformalist list is not a view of
law that the English positivists would have obviously endorsed.
Transcendentalism seems inconsistent with all but the most abstract
interpretation of the sources thesis, and the deduction thesis seems
flatly inconsistent with the command theory. The only part of the
antiformalist list that does not obviously conflict with classical pos-
itivism is the autonomy thesis. Something has to give: Either for-
malism is not really closely related to classical positivism, or (as |
tentatively suggested previously) the antiformalist’s picture of for-
malism is inaccurate. Now that we have a clear idea of the antifor-
malists’ version of formalism, we can seriously test the latter op-
tion. In the following section I will show that neither of the major
American legal scholars who were associated with either analytic
jurisprudence or formalism actually endorsed all of the three ele-
ments in the antiformalist list.

3.-5- THE ANTIFORMALIST CRITIQUE
OF LANGDELL AND BEALE

What did the formalists actually say about law? In order to deter-
mine what the formalists said, as opposed to what the antiformal-
ists said the formalists said, we have to read the writings of the legal
scholars who were the objects of the antiformalists’ criticisms. It
must be stressed that we will be talking about a group of thinkers
and calling them formalists, even though those thinkers and almost
none of their critics called them by that name. Dean Christopher
Langdell, Joseph Beale, and the Harvard Law School are commonly
identified with formalism and bore the brunt of many of the real-
ists” early attacks.'® Langdell was the first dean of the Harvard Law
School, and although his reign did not last into the twentieth cen-

1% See, for :umtl: F. Cohen, Transcendental Nonsense, at B21; Karl Llewellyn,
Book Review, 40 Harv. L. Rew. 145 (1926); William O. Douglas, A Functional Approach to
the Law of Business Associalions, 23 lll. L. Rev. 35 (1929). See also Summers, Instrumen-
talism and American Legal Theory, at 26 (identifying Langdell and Beale as central fig-
ures of formalism); Golding, Jurisprudence and Legal Philosophy in Twentieth Century
America, at 445 [1gﬂﬁnttuﬂmnuckmﬁnrw]imt|wuledbyﬂutum:pm
Langdell); Kronman, Jurisprudential Responses o Legal Realism, at 335 (equating real-
ism and the attack on “the Langdellian project”); Gordon, Case for {and Against) Har-
vard, at 1231 [1904] (same).



LEGAL FOSITIVISM IN AMERICAN JURISPFRUDENCE

tury, his influence was sustained through his writings and pro-
bégées.1 ¥ As Grant Gilmore put it, “[I]f Langdell had not existed, we
would have had to invent him. . . . However absurd, however mis-
chievous, however deeply rooted in error it may have been,
Langdell’s idea shaped our legal thinking for fifty years.”13! In this
section | will determine whether, and to what extent, the antifor-
malist list’s three elements can be found in Langdell and Beale and
then examine the substance of the realist critique of formalism.
Langdell believed that law was a science. He declared in 1886 that:

[it] is indispensable to establish at least two things; first that law is a
science; secondly that all the available materials of that science are
contained in printed books. . . . [The library is . . . to us all that the
laboratories of the university are to chemists and physicists, all that
the museum of natural history is to the zoologists, all that the botani-
cal garden is to the botanists. . . .12

In his preface to his casebook on contracts, Langdell argued that
study of the law could be reduced to the study of a handful of sig-
nificant cases, with each case representing a principle of law: “The
number of fundamental legal doctrines is much less than com-
monly supposed. . . . [Yet] to have such mastery of these as to be
able to apply them with constant facility and certainty to the ever-
tangled skein of human affairs, is what constitutes a true lawyer."12
Langdell’s “scientific® method resulted in some doctrinal claims
that confounded later scholars.

For example, when Langdell wrote his treatise on contracts, the
“mailbox rule” was on its way to becoming settled law in American
jurisdictions. The rule states that a contract becomes binding when
it is signed and mailed by the offeree, not when the document is re-
ceived by the offeror.'* Langdell argued that the very logic of con-
tract law dictated that a written notice stating that a proffered con-
tract had been accepted by the offeree must be received by the

% Langdell was dean from 1870 until 18g95. See Arthur E. Sutherland, The Law at
Harvard, at 162-205 (1067) (“The Langdell Era”); Thomas C. Grey, Langdell’s Ortho-
doxy, 45 Uniwp. Pirt. L. Rev. 1, 1 (1983).

W Gilmore, Ages of American Law, at 42.

W Address by C. Langdell to the Harvard Law School Association, 1886, in Suther-
hrhd,ThLdelmrd,:tlﬂ

Columbus Langdell, A Selection of Cases on the Law of Contracts
vi=vii (1871).

1 Arthur Linton Corbin, 1 Corbin on Contracts 578 (1963).
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offeror before the contract could be formed.'* Langdell argued that
the priority of the offeror’s receipt of the offeree’s acceptance fol-
lowed from the doctrine that a promise could not be binding unless
it was supported by consideration. The consideration for the offer
was the offeree’s return promise. But a promise by its nature is not
complete until communicated; and Langdell reasoned that an unre-
ceived promise was a promise uncommunicated. Therefore, merely
the intention to promise, without its receipt, was not consideration.

Langdell thought itwasqlﬁtetd]ingﬂut,niﬂ'lemnyﬂut
ruled in favor of the party urging a version of the mailbox rule, all but
two did so with holdings based on other grounds; Elﬂ'll.‘.l'ﬂ'l.'fdldnﬂt
mention the rule, or they referred to it only in dicta. Of the
two, he felt that Thomson was “neutralized” by the force of the reason-
ing of its dissenting opinion and Vassar's holding was undermined by
the language of the contract it was interpreting. % Langdell noted that
those who supported the mailbox rule “claimed that the purposes of
substantial justice and the interests of the contracting parties as under-
stood by themselves” would be best served by the rule. His response
was “the true answer to this argument is that it is irrelevant.”'¥

Three aspects of Langdell’s treatment of the mailbox rule merit
attention. First, Langdell began his analysis of the mailbox rule with
a very specific picture of the meaning of a contract. Langdell’s gen-
eral definition of a contract relied upon a specific conception of con-
sideration. While his argument followed logically, it did not allow
for a more textured, less general conception of what might count as
a contract or of the varying roles that consideration might play in
the formation of a contract.

Second, Langdell’s rejection of reasons from “substantial justice,”
or the interests of contracting parties, as “understood by them-
selves” seems counterintuitive. Assuming that Langdell was right,
and the concept of “contract” simply meant bilateral communicated
(and heard) consent, why would a complex society ever choose to

5 When confronted the mailbox problem, the courts of England and
MNew York had the rule, but those of Massachusetts had rejected it. See
Christopher Columbus Langdell, A Summary of the Law of Contracts 18 (1880) (here-
after Summary), citing Adams v. Lindsell, 1 B. and Ald. 681 (England, 1818); MacTier's
Admin. v. Frith, & Wend. 101 (N.Y., 1830); McCulloch v Eagle Ins. Co., 1 Pick. 278
(Mass., 1B23).

3  Langdell, Swmmary, at 18, discussing; Thomson v. James, 18 Dunlop 1 (Scol.

1855); Vasser v. Camip, 1 Kern. 441 (N.Y. 1854).
7 Langdell, Summary, at 2z0-1.
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retain “contract” law, as opposed to some permutation of contract
law that the legal scientist would label under a different name?

Third, and finally, we should note something that was not in
Langdell’s argument. He did not ignore the fact that the courts ei-
ther did or did not “agree” with the view that the mailbox rule was
bad law. He attempted, in at least two ways, to reconcile his conclu-
sion with those jurisdictions that decided “against” what Langdell
thought was the “right” view. For the vast majority of courts that
upheld the parties who urged the rule but did not build the rule into
their holdings, Langdell tried to distinguish: He explained why, in
individual cases, the specific facts dictated the outcome without re-
lying on the mailbox rule. For the two cases that flatly contradicted
him, Langdell tried to show that they were anomalous. Langdell's
efforts at reconciling these cases with his theory illustrates a curious
tension between his desire to show how his rejection of the mailbox
rule could be found in these cases and his recognition of the actual
state of the law.

Langdell’s writings do not support the claim that he was a “legal
theologian” in the sense that he believed that his “true” rule re-
mained the valid law of every jurisdiction regardless of what the
courts actually did.™™ Langdell certainly disagreed with how the
courts and others determined what was the correct rule of law.
Langdell’s abrupt dismissal of the concerns of justice reveal a deep
commitment to the autonomy thesis. Langdell’s insistence on using
only reasons from within existing precedent led him to adopt a
view of legal reasoning that seems consistent with the deduction
thesis (although Langdell’s embrace of deductive logic will be ex-
plored in greater detail later). But nothing in Langdell’s treatment
of the mailbox rule proves that he embraced transcendentalism.
MNonetheless, Holmes took the mailbox rule to be compelling evi-
dence of Langdell’s transcendentalism 1%

Langdell’s discussion of the mailbox rule reflected not a blind
obedience to transcendental rules but rather a working out of three
closely related claims: (1) that legal conclusions were drawn from
legal principles, (2) that legal principles were not determined by

1 Oliver Wendell Holmes, Book Review, 14 Am. L. Rew. 233, 234 (1880).

% Letter to Sir Frederick Pollock (April 10, 1881), in 1 Holmes-Pollock Letters
16-17 (Mark DeWolfe Howe, ed., 1041) (hereafter Letter to Pollock). See also Holmes,
Book Review, at 234,
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morality or a survey of individual subjective expectations, and (3)
that these legal principles could be discovered only by comparing
and interpreting the body of legal decisions found in the law li-
brary. And yet, it became commonplace to call Langdell a “legal
theologian” who believed that legal principles were eternally in-
scribed in some “heaven of concepts.”' This conclusion, in effect,
turns Langdell into some sort of “amoral” natural lawyer. By ascrib-
ing to Langdell a belief in both pure logic and transcendentalism,
the antiformalists conflated contradictory approaches to law and
prefigured the later linkage of positivism with elements of realism
and authoritarianism.

The claim that Langdell endorsed an “amoral” transcendental-
ism imputed to him the view that although legal rules had an exis-
tence independent of and prior to legal practice, their content was
not based in morality. Except for attributing to Langdell a quasi-
religious faith in “mere” or pure logic, Langdell’s critics never set
out in any detail what kind of system of pure reason they imagined
he embraced.'¥! Nonetheless, the most enduring image of Langdell
is precisely that of an amoral natural lawyer. Thus, Richard Posner
claimed that Langdell and other nineteenth-century formalists be-
lieved that the premises from which judges deduced legal conclu-
sions were “self-evident."'% Posner argued that the “formalists
were Platonists, believing that there existed a handful of perma-
nent, unchanging, indispensable principles of law."1¥ Grant Gil-
more accused Langdell of believing that “there is one true rule of
law which, being discovered, will endure, without change, for-

W See, for le, H.L.A. Hart, Jhering’s Heaven of Concepts and Modern Amalyt-
ical Jurisprudence, in H.LA. Hart, Essays in [furisprudence and Philosophy 277 (1983); see
MWHMM’MMM lh!:‘ili:ﬂq'hﬁ[mw 1860-1968, 1968 Wis. L.
Rew. 336, 336 (Langdell thought is a of knowledge).

) [thdﬂﬁnllth:ima;hu-nmﬁulﬂlrmﬂtﬂhhmdm ure logic; os-
tensibly this is supposed o that formalist norms do not privilege one set of
ends over another (assuming that one accepts a strict contrast between means and
ends). Curiously, to the extent that one could imagine such a system based on pure
Eﬂn.ﬂ ghlhrﬂaudmmmmghﬁmﬂhmhwhmdtbymmd

argument for the “original position.” for example, Michael |. Sandel, Liberal-
ism and the Limils of Justice 12230 (1982).

2 Richard Posner, Legal Formalism, Legal Realism, and the Interpretation of Statutes
and the Constitution, 37 Case W. Res. L. Rev. 179, 182 (1986).

“* Posner, Problems of Jurisprudence, at 15. To his credit, even though Posner

accused Langdell of transcendentalism, he correctly observed that Langdell
was an inductivist.
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ever.”" Lawrence Friedman observed that Langdell’s formalism
was a form of paradoxical natural law: It was “a geology with only
rocks, an astronomy with only stars.”¥5 William Nelson explicitly
equated Langdellian formalism and natural law by attempting to
demonstrate that the rise of formalism in the late nineteenth cen-
tury was a backlash caused by the suppression of “higher law"” or
natural law jurisprudence before the Civil War. Nelson claimed to
find “higher law language” in the treatises of formalists such as
Langdell, Thomas Cooley, and John Dillon.1% Nelson's
brings us full circle: For him, formalism required that the law ap-
plier use adjudication as a tool to promote justice. As Linda Paine
has noted, Nelson's “"Formalism’ refers to a position which views
law as a means for bringing about a society which conforms to nat-
ural law.”"¥ When portrayed in this instrumentalist fashion, for-
malism becomes indistinguishable from realism, and, bizarrely, for-
malism is recast as moralized instrumentalism.

The equation of formalism with any form of natural law - which
would have shocked Lon Fuller - had its origins in the early an-
tiformalist critique by Holmes of Langdell. ' It was in reviewing
Langdell’s Summary of the Law of Contracts that Holmes first coined
the slogan “the life of the law has not been logic; it has been experi-

W Gilmore, Ages of American Law, at 43. See also James G. Wilson, The Morality of
Formalism, 13 UCLA L. Rev. 431, 459 (1985) (Gilmore “concluded that Formalism's ad-
vocates have always assumed that their work was linked to immutable principles®).

W Lawrence Friedman, A Hislory of American Law 535 (1973).

e Nelson, Impact of the Anti-Slavery Movemeni, at 5bo, 565. See also Comment,
Formalist and Instrumentalist Iqﬂﬂmmmuglﬂm?;m L Rev. 123, 1323
{1985) (noting that “[mjany of the cases uses to describe nineteenth century
antisla “Formalism’ in fact show judges who wholly disregarded existing law in
mmmgmmmmmmﬂﬂ.

W Lynda Sharp Paine. Instrumentalism v. Formalism: Dissolving the Dichotomy,
1978 Wis. L. Ren. gg7, 1013

5 Both Paine and Nelson equate realism with instrumentalism. See Paine, [n-
strumentalism v. Formalism, at 1013.

W Holmes's critique of formalism predated the appearance of realism. See
White, Social Thought in America, passim (Holmes, Thorstein Veblen, and John Dewey
were the key figures in the “revolt against Formalism™); Golding, Jurisprudence and
Legal Philosophy in Twentieth Century America, at 452 (realism was based on work of
Holmes and John Chipman Gray). Holmes's critique of Langdell, however, was
rﬂdllyndﬂprhdhrﬂlemhm.tlﬂm md%hﬂmh
section shall treat the
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m""“hlﬂwuthulm&cmﬂdnnthelpbutbenmprﬁsedbfthe
treatise, he found Langdell’s treatment of precedent cramped and
unusable: “[Langdell’s] explanations and reconciliations of the
cases would have astonished the judges who decided them.”'*! [t
seemed to Holmes that in embracing formalism, Langdell sacrificed
accuracy and imagination in discussing contract law in order to
gain a spurious intellectual tidiness: “Mr. Langdell’s idea in the law,
the end of all his striving, is the logical integrity of the system . . .
[blut ... he is less concerned with his postulates than to show that
the conclusions from them hang together.”12 In later essays Holmes
expanded his critique of Langdell to cover formalism as a move-
ment. According to Holmes, formalism sought to clothe judicial de-
cisions in the language of formal “logical deduction™' and to rea-
son from “general propositions.”'™ Formalists sought to make
“legal reasoning seem like mathematics” and to convince them-
selves that, if men differed over a question of law, “it meant simply
that one side or the other were [sic] not doing their sums right, and,
if they would take more trouble, agreement would inevitably
come.”' By emphasizing the role of deduction in formalism,
Holmes, like Felix Cohen, linked Langdell to the idea that there
were 4 priori legal truths and so connected Langdell (and formal-
ism) to transcendentalism, 15

The attribution of transcendentalism to Langdell was ground-
less. It was, in fact, a red herring created to strengthen the nascent
theories being developed by Holmes and pre-realist legal scholars
like Pound.' As Horwitz (who cannot be accused of sympathizing
with formalism) has noted, “[T]he Progressive charge that [the for-

Holmes, Book Review, 233.

Holmes, Letter to Pollock, at 17.

Holmes, Book Review, at 233.

Oliver Wendell Holmes, Principle, Malice and Interest, 8 Harp. L. Rev. 1, 7 (18g4).
ﬁﬂ.ﬁﬂtfﬂn‘lﬂﬂqﬁi

mmmmmnmﬂmmmw

one contemporary scholar as “determinate-formalism.” Steven ]. Burton, Judging in
Good Faith 4 (1992). According to Burton, “Langdell’s effort to create a determinate-
hrmlﬂmnihwum.mﬂupuhdﬂbinﬂkﬂmlmﬂuhﬂuuuf:hgﬂ
theory].” Ibid.

& Mathias Reimann argued that the attribution of “natural law-like” formalism
to Langdell was partly a tactic devised by Holmes to strengthen his argument in The
Common Law. See Mathias Reimann, The Common Law and German Legal Science in
Robert Gordon, ed., The Legacy of Oliver Wendell Holmes, [r. 110 {1992).
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malists| turned to natural law . .. [is] largely a fabrication of Pro-
gressive thought.”'"® Horwitz understood, better than any other
historian of American law, why so many scholars ranging from
Pound to Posner could make such a crucial mistake about the na-
ture of formalism. If legal reasoning had to be purely deductive,
then one needed legal premises that were not the product of nonde-
ductive processes, such as judicial discretion or legislation. The
only premises that could fit this description were a priori claims that
were either self-evident or true because they reflect some meta-

physical reality:

If general propositions could not decide concrete cases, it was unlikely
that one would believe that legal implication from highly abstract con-
ceptions could be non-discretionary. If, by contrast, a concept was
thought to have a fixed essence or core of meaning, it was correspond-
ingly easier to derive particular sub-rules or doctrines from more gen-
eral principles. Much of the Progressive charge that the . . . [formalisis]
turned to higher law was really an expression of Progressive disbelief
in the claimed power and scope of traditional legal reasoning, 1%

Thus, according to Horwitz, transcendentalism was not atiributed
to the formalists as a result of anything they said but rather because
it was a necessary step to securing the deduction thesis.

My disagreement with Horwitz is that he did not press his cri-
tique of the antiformalist list even further. Just as Horwitz was right
to have cast a skeptical eye upon the claim that formalism em-
braced transcendentalism, he should have taken the next step and
cast an equally skeptical eye upon the deduction thesis. Many so-
phisticated historians, such as Horwitz, were content to leave un-
questioned the claim that the formalists embraced the deduction
thesis and focused instead their critical attention on the claims that
followed from the claim that legal reasoning is deductive.’® How-

% Horwitz, Transformaetion [I, at 158. Horwitz observed that the story Cover
tells in fustice Accused about the conflict between natural law and formalism in ante-
bellum America undercul the realists’ claim that the formalists embraced “higher
law.” Ihid.

1% Ihid., al 157.

W See, for example, ibid, at 199; Segal, jokn Chupman Gray, Legal Formalism, and
the Transformation of American Perpetuities Low, at 447; Comment, Formalist and Instru-
mentalist Legal Interpretation Reasoning and Legal Theory, at 125; Posner, Legal Formal-
1sm, Legal Realism, and the Interpretation of Statutes and the Constifubion, at 182; but see
Posner, The Problems of Jurisprudence, at 15 (Posner credits Langdell with adopting an
inductive rather than deductive view of legal science).
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ever, it is not clear that Langdell believed that legal reasoning was
deductive, at least not in the way that has been attributed to him.

If in fact Langdell was following in the footsteps of Bentham and
Austin, one might expect to see in Langdell the influence of the
command theory and the sources thesis, because these were two of
the three central tenets of classical positivism.'s! An important im-
plication of these two tenets of classical positivism was that law
was the product of human will, whether by legislation or judicial
discretion. At its very core, classical positivism rejected the idea that
legal concepts have an a priori existence: Austin and Bentham broke
with Blackstone precisely because classical common law theory ig-
nored the contingent and mutable sources of law. If to be committed
to the claim that law is deductive entails commitment to natural
law, then it is very hard to understand how Langdell could embrace
the central principles of classical positivism while at the same time
believing that legal reasoning was entirely deductive.

In fact, Langdell’s picture of legal reasoning was not completely
compatible with classical positivism, but not because he believed that
legal reasoning was entirely deductive. Had Langdell believed that,
it would be difficult to see how his theory could bear a family resem-
blance to classical positivism at all. Langdell’s theory of legal reason-
ing was crippled by being “all for logic” (as Holmes would say) - not,
as is commonly claimed, deductive logic, but rather inductive logic.1&2
This slight difference will explain how Langdell could have been in
important ways both the target that the antiformalists describe and
the also the first American classical legal positivist.18

The difference between the conclusions generated by a deductive
and an inductive system may not be dramatic, but the method and
assumptions that they require differ significantly. Many of the most
influential studies of formalism have assumed that Langdell meant

® William LaPiana and Stephen Feldman have also noted Langdell's
tivism. See LaPiana, Logic and Experience, 122-31, and Feldman, From Prrnmie;upud.;n
Muodern American Jurisprudence 1426

2 Holmes, 1 Holmes-Pollock Letters, at 16 ("[Langdell] is all for logic and hates
any reference to anything outside of it . . ."). A few recent accounts of formalism have
noticed that Langdell did endorse induction in legal science, not deduction. See
White, Tor! Law in America, at 30-3 (Langdell displayed “wholesale enthusiasm™ for
inductive reasoning); Paul Carrington, Hail! Langdell, 20 Low & Social Inquiry 6g1,

¥ Paul Carrington makes the same observation but suggests that Ames may

have been more aware of Langdell’s debt to classical positivism than Langdell him-
self. Ibid., at 70q.
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to model legal reasoning after a deductive science like mathemat-
ics.' Thomas Grey has suggested that the best analogy to Lang-
dell’s “conceptually ordered and universally formal legal system”
was mathematics: “[Langdell’s system] readily suggests a struc-
tural analogy with Euclidian geometry."1% In geometry, “we believe
that . . . axioms are not merely human constructs, but rather obvi-
ous and indubitable physical truths about the structure of space,
from which nonobvious truths (like the Pythagorean theorem) can
be proved by sequences of indubitable deductive steps.”16

Grey looked to Mill’s System of Logic to explain why Langdell,
who spoke so often of the role of observation in law, relied on a
nonobservational metaphor like geometry for his model of legal
reasoning. In Mill’s system, the purpose of observation was to dis-
cover principles about the world that “are so well-confirmed by
prior experience that no inconsistent observation could rationally
overthrow it."'% As Grey has noted, the systems of reason that rely
on these sorts of “objectively true observations” are geometry (in
which no one would believe an observation which contradicted the
principle that parallel lines intersect) and classical physics (where
no one would accept an observation that objects of different masses
fall at different rates).'®® According to Grey, it would be reasonable
for a proponent of a deductive theory of law to resort to analogizing
from other deductive, nonempirical pursuits like mathematics and
its cousin, physics.

But Langdell did not think that law was like geometry. Langdell
made it clear that he thought that his legal method most closely re-
sembled the empirical science of evolutionary biology. Langdell was
acutely aware of the fact that legal principle, unsupported by the
actual law found in the judgments of courts, was unlikely to be a
correct statement of the law. Langdell treated the decisions of courts
as results from a “laboratory” from which all reliable conclusions
about the principles of law were drawn.'® The idea that the study

¥4 But see Reimann, The Common Low and German Legal Science, at 1069 (argu-
ing that Langdell was not the “stubborn logician® portrayed by current scholarship).

15 Grey, Langdell’s Orthodoxy, at 16.

16 hid., at 17.

7 [bid., at 1819 (citing John Stuart Mill, A System of Logic 151-2 [People’s Edi-
tion 188g]).

w2 Thbid.

W Christopher Columbus Langdell, Horvard Celebration Speech, 30 Law (. Ren
1273, 124 (1887).
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of law was an empirical science was a very popular formalist
metaphor. Cases were “specimens”; the facts of cases were like “the
apple which suggested the law of gravitation.”'™ Langdell believed
that the law of contracts could be best understood if one were to
“select, classify and arrange all the cases which had contributed in
any important degree to the growth, development, or establishment
of any of its essential doctrines.”7! Although he compared the law
library to laboratories of “chemists and physicists,” he was at his
most eloquent when he argued that the library is “all that the
museum of natural history is to the zoologists, all that the botan-
ical garden is to the botanists.”"? Langdell’s language evoked
biology (especially in the inductive Darwinian mode) much more
than mathematics: “Langdell’s return to original sources . . . [and]
his references to the ‘growth’ of doctrine, when seen in their late-
nineteenth century context, suggest organicism rather than unitary
conceptualism.”'”* Even Pound, for all his criticisms of Langdell,
recognized the biological foundation of Langdell’s theory of legal
reasoning;
As teachers of science were slow to put the microscope and the
scalpel into the hands of students and permit them to study nature,
not books, so we have been fearful of putting reports into their hands
and permitting them to study the living law. The merit of revolution-
izing legal instruction and putting it on a sound basis in this regard
belongs solely to Langdell.'™
The difference between approaching law as an empirical science
and approaching it as a branch of mathematics is most evident in
Langdell’s view of legal education. Before Langdell, law school ed-
ucation typically took the form of lectures that described the law as

7 Williarmn A. Keener, The Inductive Methiod in Legal Education, 28 Am. L. Rep. 704,

713 (1894).

vl Selections of Cases on the Law of Contracts, at vii.

'7  Record of the Commemuoration, November Fifth to Eighth 1886, on the Tiwo Hundred
and Fiftieth Anniversary of the Founding of Harvard College B6—7 (1887).

™ Marcia Speziale, Langdell’s Concept of Law as Science: The Beginning of Anti-For-
nuﬁmhﬁnﬂin[qﬂM5W.LRm1,H[igﬂn}udthihu,Mgﬂ'lﬂ
Experience at 56-7 (Langdell’s legal science was not like mathematics).

™ Roscoe Pound, The Evolution af Education 14 (1903). Pound’s comments

'upudllljrmmih that Pound trained botanist
and earmed a Ph.D. in ﬁ'ﬂ'mlpplladﬂ!hwﬁw-m:’;m?h
law by attempting to categorize legal phenomena according to the social interests
mm.h]ﬁmhm.qummm.ﬁnﬂﬁLﬂm
37. 42 (1957).
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a fixed body of doctrine in the Blackstonian sense.'™ Wigmore
stated that before Langdell, the "didactic method was the same -
set lecture and memorized treatise, or both. . .."7 Often the stu-
dents were expected to memorize the text, and there was little or no
discussion, because it “was assumed that the author of the textbook
had examined the subject and had found out the true rules of law
relative thereto. Thus the rules were given . . . [and] it was assumed
that the rules were right."77 The case method, which Langdell
introduced in 1870, demanded that students go beyond what
Blackstone had said about the law and discover in an “essentially
active . . . mode” the law’s principles on their own, through an ex-
amination of the appellate decisions.'7®

It is ironic that Langdell was considered by his critics to be en-
gaged in a transcendental, nonempirical activity, because the premise
of the case method was to inculcate in law students the view that
each lawyer had to determine the meaning of a legal principle from
the materials before them and not from a treatise or authority:

Professor Langdell was always willing to reconsider a conclusion in
light of new suggestions. ... A student recently informed me of a
course in which Professor Langdell changed his opinion in regard to
a case three times in the course of one week, each time advancing
with positiveness a new doctrine. '™

1% See, for example, Samuel Williston, Life and Law 168 {1940) ("In the Harvard
Law School before 1870, as well as in other law schools, law was taught from trea-
tises and lectures”). See also LaPiana, Logic and Experience, at 290 (comparing ante-
bellum and Langdellian legal education).

% John H. Wigmore, Nove Methodus Discendar Docendaeque Jurisprudentiale, 7
Haro. L. Rev 812, 816 (18g6).

7 Franklin G. Fessenden, The Rebirth of the Harvard Law School, 33 Haro. L Rew.
493. 498 (1920).

T See Speziale, Langdell’s Concepl of Law, at 15 ("Essentially active, the mode
of instruction did no! emphasize absorption of information from a book or
teacher . . ."); Charles W. Eliot, Langdell and the Low School, 33 Haro. L. Rev. 518, 518
{1920} (*|Langdell] tried to make his students use their own minds logically on given
facts, and then to state their reasoning and conclusions correctly in the classroom™);
see also Young B. Smith, The Study of Law by Cases: A Student’s Point of View, 3 Am. L.
Sch. Rev. 253, 254 (1913) (the student studies the things to be defined, rather than
ready-made definitions); Edwin W. Patterson, The Case Method in American Legal Edu-
cation: Its Origins and Objectives, 4 |. Legal Educ. 1, 6 (1951) (“The case method was de-
u.-igngd mp-ru;luce md-epenc[eni and creative thinking™); Carrington, Hail! Lllglﬁu,il
709 (case method taught students to challenge stare decisis).

™ Charles Warren, 2 History of the Harvard Law School and of Early Legal Condi-
tons in America 457 (1008) (quoting W. Schofield 46 Am. L Reg. 273, 2767 [1907]).
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For Langdell, the “truth™ of a legal doctrine was like the “truth”
about the evolution of an organism: What mattered was not just the
final result but also the specific causes and unpredictable forces that
got the current doctrine to its current state.'® Sir Frederick Pollock
argued that Langdell’s method was primarily about recognizing the
dynamic quality of legal doctrine over time:

[No one] has been more ready than Mr. Langdell to protest against
the treatment of conclusions of law as something to be settled by
mere enumeration of decided points. . . . Decisions are made; princi-
ples live and grow. This conviction is at the root of all Mr. Langdell’s
work and makes his criticism not only keen but vital. Others can give
us rules; he gives us the method and the power that can test the rea-
son of rules.'®

By treating doctrine as an organic, living thing, Langdell saw him-
self as making a dramatic break with the Blackstonian treatise tradi-
tion that had dominated American law schools throughout the
early and mid-nineteenth century.’®2 The traditional approach to
law that Langdell rejected was itself dependent on deduction to
generate legal conclusions from the few legal principles found in
the Blackstonian universe.'™® As Hoeflich has noted, “The notion
that law must be treated as a deductive science like geometry
had several American supporters during the first half of the nine-
teenth century, including Hugh Swinton Legaré, David Hoffman,
and Daniel Mayes."'® Langdell rejected the treatise tradition that

W “Langdell's principles grow ... in fact, their organic nature can be under-
stood only by tracing their development.” Reimann, The Common Law and German Le-
gul Science, at 108, and see White, Tort Law in America, at 30 (characterizing Langdell’s
“organic” approach to legal science),

W1 Harvard Law School Association Report of the Ninth Anmual Meeting at Cam-
bridge, June 25, 1895, 17 (Harvard Law School Assn., 18g95). The picture of the
Langdellian method as extremely rule-oriented is popular among modemn critics of
;3!] education. See, for example, John Henry Schlegel, Langdell’s Legacy or, The Case

the Empty Envelope 36 Stan. L. Rev. 1517, 1533 (1084) (Langdell was successful be-
cause he touched a deeply held belief in American society that “law is rules”).

W See Carrington, Haill Langdell, at 711.

W See Edward |. Phelps, Methods of Legal Education, 1 Yale L [. 139, 142 (18823)
(noting that in contrast to the Langdellian method, pre-1870 law schools had stu-
dents memorize a few well-established p because “the habit of
from principles to conclusions gave [the lawyer], if he was capable of attaining it, the
large comprehension and strong logical power which are characteristics of the sound
lawyer . ..") and see LaPiana, Logic amd Experience, -t::g-ﬂ{deﬁcribrh\g antebellum
hgnieduuhmumnindlnmmlhwm

'8 H. H. Hoeflich, Law & Geomet ﬁmhﬂmﬂm[ﬂgﬁnﬂ 3o Am. |
Legal Hist. g5, n112 (1986). Pﬂryh-hllerihu.irepurud statements such as “'no science

95



LEGAL POSITIVISM IN AMERICAN JURISFRUDENCE

was championed by lawyers like Phelps, Legaré, and Mayes, which
is why “old fashioned” teachers like Phelps despised the case
method, and why scholars like Wigmore called Langdell’s new ap-
proach “daring ... in those days."'® It was the pre-Langdellian
scholars who, under the influence of Blackstone and other Conti-
nental theorists, embraced a quasi-natural law model, in which le-
gal conclusions were deduced from a priori principles of law.1% [t is
ironic that Langdell was associated with a viewpoint that in an im-
portant way was the opposite of his own view.

Langdell certainly believed that law was a science, as did the theo-
rists whom he opposed. But instead of believing, as they did, that law
was a nonempirical science like geometry or mathematics, Langdell
made a radical break that was based on his rejection of the deductive
model of legal reasoning and his embrace of an inductive model
based on the emerging biological sciences. Langdell was still working
with a model that placed logic at the center of legal reasoning, but he
had a very different idea of the nature of the principles that formed
the system of law. Instead of believing, like Blackstone’s American
followers in the treatise tradition, that legal principles were transcen-
dental and unchanging, Langdell accepted that legal principles were
the product of contingent events and could have been otherwise. ¥

among man is more strictly deductive than the science of a true jurisprudence,™
from antebellum legal theorists who only occasionally engaged in inductive legal
reasoning. See Perry Miller, The Life of the Mind in America 159 (1965) (quoting an 1858
lecture by Professor Theodore Dwight of Columbia University School of Law).

18 Wigmore, Notn Methodus Discerdoe Docendoegue Jurisprudentiale, at 817, and
Warren, History of Harvard Law School, at 372-4 (describing the hostility directed to-
ward Langdell’s innovations in pedagogy). | therefore disagree with Hoeflich, whao
has a instead that “Langdell’s notion of law as a rational science, therefore, was
anything but unique or innovative. Indeed, to a very large extent, the Langdellian
concept of legal science simply echoed Mayes, Legaré . . . and other earlier jurists.”
Hoeflich, Law & Geometry, at 120. | find Hoeflich's claim implausible given that the
contemporaneous descriptions of the reception of La I's a universally
describe a great break with the past. The conflict that the introduction of
the case method clearly reflected a sense within the legal academy that the view of
law and law teaching propounded by Langdell was a break with the Blackstonian
treatise tradition that dominated American law before 1870,

1%  See Miller, Life of the Mind in America, at 165-6 {on the reception of Black-
stone’s natural law theory in antebellum America). LaPiana, Logic and Experience, al
58 (antebellum legal education believed that law consisted of “great universal princi-

les).
3 i For example, Langdell did not believe that a system of contract law had to in-
clude the element of consideration: “[Langdell] believed that the original adoption of
the doctrine of [consideration]| had not been logically required by pre-existing
law = indeed, going the other way might have been “the more rational course.™ Grey,
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It is precisely Langdell’s rejection of the deductive/Blackstonian
picture of the origin of legal principles that brings us back finally to
formalism’s positivist roots. The classical positivists rejected Black-
stone because his theory of the common law was inconsistent with
the separability thesis, the command theory of law, and the sources
thesis. The American treatise tradition of Legaré and Mayes was
clearly inconsistent with the command theory and the sources the-
sis. The treatise tradition, like Blackstone, viewed law as a system of
a priori principles (a position that followed logically from the em-
brace of the deductive theory of legal reasoning). Bentham and
Austin, on the other hand, believed that legal principles were nei-
ther a priori nor transcendental. Positivism’s rejection of transcen-
dentalism was required by the command theory and the sources
thesis: The rules of tort or contract could not be true a priori if they
were the product of human will and thus were relatively contin-
gent. Furthermore, if legal principles were not transcendental, then
they could not, ultimately, be discovered through deduction but
instead would have to be located through the quasi-empirical pro-
cess of induction. We can see, therefore, that Langdell would have
rejected transcendentalism and the deduction thesis for the same
reasons that Bentham and Austin rejected the transcendentalism
and nascent deductivism of Blackstone. We should not be surprised
that Langdell followed Bentham and Austin on this point.
Langdell’s formalism was, after all, a product of classical posi-
tivism's appearance in America in the second half of the nineteenth
century.

The other theorist who was clearly associated with Langdell
whom the realists held up as a paradigm of formalism was Joseph
Beale, a colleague of Langdell’s at Harvard. Beale gained infamy
among antiformalists as the American architect of the “vested
rights” theory in the conflict of laws.!® The problem in the Ameri-
can system of conflict of laws is that a case may be connected to

;j;g:ﬁﬂ's Orthodoxy, at 27 (quoting Langdell, Summary of the Law of Contracts, at 60—
1 .

" In England the vested rights approach was championed by A.V. Dicey. See
generally AV, Dicey and | H.C. Morris, Conflict of Laws (11th ed., 1987). As Amos
Shapira noted: It is not at all surprising that Dicey, usually considered an adherent
of Austinian Positivism, was inclined to endorse such territorialist ideas. His version
of the vested rights doctrine, however, is said to display both positivist (effective-
ness, convenience) and non-positivist (justice in particular cases) notions.” Amos
Shapira, The Interest Approach to Choice of Law g (1970) (citing B. H. Graveson, Philo-
sophical Aspects of the English Conflict of Laws, 78 L. Q. Rev. 337, 344 [1962]).
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more than one jurisdiction. In such a situation, the forum may de-
cide whether to apply its own law or the law of another jurisdiction
as the rule of decision in the case.'® The vested rights approach be-
gan with the assumption that in each jurisdiction the legal sover-
eign has exclusive authority to determine the legal rights of persons
within its territory and the legal significance of events occurring
there. '™ In a conflicts case, the sovereign can apply its own laws di-
rectly or it can create rules about applying other jurisdictions’ laws.
This decision is an exercise of legislative discretion undertaken by
the legislature or the courts in a quasi-lawmaking capacity. When-
ever an event occurs to which the territorial law attaches a legal
consequence, the consequence vests as a right that “remains” with
the relevant legal actor until it is vindicated by that territory’s
sovereign or some other sovereign. Thus, if an event occurs in a ju-
risdiction (Territory X) that it invests with legal significance, the
right has vested under Territory X's law. If suit is brought in Terri-
tory Y to vindicate that right, it is a matter of empirical fact whether
the right in question has vested. Under the vested rights approach
Y is obliged to recognize the duly created right: “[Wlhenever a fo-
rum encounters a duly created, foreign based right or obligation it
must accord it respect, by giving it proper effect. Otherwise the
territorial-sovereigns’ . .. power to create rights entitled to extra-
territorial effect’ would be unduly denied . . . ."'%! Beale argued that
in order for Sovereign X's unfettered discretion to exist, Sovereign
Y was necessarily and logically required to recognize the rights
created (if at all) by X; and, of course, the same was true in reverse -
X was obliged to recognize all and any rights created by Y within
Y's territory.

The problem with conflict-of-laws theory before the vested rights
approach was that, like other natural law theories, it was impossi-
ble to know how to identify the objectively true body of rules, be-
cause each interpreter arrived at a different set of "natural” rules.
Beale believed that conflict-of-law rules ultimately had to be based
on the positive authority of sovereigns and not on an interpreter s

¥ Lea Brilmayer, An Introduchion to Jurisdichion in the American Federal System
215 (1987},

W Joseph Henry Beale, 1 Treatise on the Conflicts of Laus 219 (1916) (hereafter
Treatise on the Conflict of Laws, 1916).

W Shapira, Interest Approach to Choice of Laws at g (quoting Michael deB. Katzen-
bach, Conflicts on an Unruly Horse: Reciprocal Claims and Tolerances in Interstate and In-
ternational Law, 65 Yale L. |. 1087, 1097 [1956]).
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insight into the order of things. The vested rights theory had the
advantage of solving multistate cases not according to a suprana-
tional body of law but according to “the law of the country in
whose court [the case] arises.”"? Thus Beale, in a sense, created a
transcendental principle of the conflict of laws in order to protect
the decidedly nontranscendental foundation of legal rights, 1%
Beale's zeal to protect the unfettered capacity of a legal authority to
create rights reflected his commitment to classical positivism’s com-
mand theory of law and the sources thesis. Thus, it is easy to link
Beale’s vested rights approach to classical positivism, for as Amos
Shapira has noted:

Traditional choice-of-law thinking is deeply rooted in Austinian posi-
tivism and the analytical school of jurisprudence. The positivistic fla-
vor of the traditional approach is clearly manifested in its celebrated
trilogy of principal underlying dogma: the interrelated concepts of
territorial sovereignty, legislative jurisdiction and vested rights.'™

Because a sovereign has, by definition, unlimited legal authority to
create rights and obligations,'™ only the sovereign who created the
right can destroy a created right. Moreover, a refusal to enforce a
right or obligation would have the effect of destroying the expecfa—
tions established by that sovereign’s laws, thus l:hwarling a main
object of the legal and moral rules whose . . . purpose is the enforce-
ment of pacts or agreements.”'* Therefore, the forum sovereign’s
unlimited power to disturb a vested right must, by logic, be curbed.

Beale did not agree with Austin that every law was nothing more
than a command of the sovereign. This was because Beale believed
that laws existed only as part of a legal system: Jurisprudence con-
cerned “’[njot merely laws, expressions of the popular will for the
time being, but law, an expression of reason applied to the rela-
tions of man with man and of man with the state.” “'% For Beale,
law was ultimately a method of determining the “obligations and

"1 Beale, 1 Treatise on the Conflicts of Laws 1916, at 112
i Shlpirl Interest Approach to Choice of Law, at g.

=

el Genld |. Postema, Bentham and the Common Late Tradition 2307 (1986).

% John Austin, The Province of Jurisprudence Defermined, 332 (H.L.A. Hart, od.,
1954).

W Joseph Beale, 1 A Treatise on the Conflicts of Laws §3.4. at 24 (1935) (quoting
Pound) (hereafter Treatise on the Conflict of Laws, 1935).
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rights as are recognized by the State.”" Nonetheless, the obliga-
tions and rights entailed by the legal system were the contingent
product of political will: Beale’s difference with Austin was not
over the sources thesis (because, for Beale, every law had a human
source) but over Austin’s specific version of the command theory.'
For Beale, “the sovereign is made such by law” and is not himself
above the law.2@ [t is important to note that Beale included the
following quotation in his casebook on the conflicts of laws:
“Whenever, therefore, there is a political society, there must be some
complete body of law, which shall cover every event there happen-
ing. ... Law once established continues until changed by some
competent authority."?® This quotation clearly embraces and pre-
serves the command theory but recognizes that in a modern legal
system, competent authority may not rest in the hands of an easily
identifiable human sovereign.

Furthermore, Beale fully accepted the sources thesis. Beale re-
jected the idea that law was immutable or had a transcendental ex-
istence: It was “wholly fruitless to form a priori definitions [about
law] and follow them out without getting them from observation of
facts.”2 Like Langdell, Beale thought that the scientific method

"  joseph Beale, “Lectures on Jurisprudence, Harvard Law School, 190g,” from
Warren Samuels, Joseph Henry Beale's Lectures on Jurisprudence 1909, 29 L. Miami L
Rev 260, 285 (1975) (hereafter Lectures on Jurisprudence). It must be noted that in his
lectures on jurisprudence, Beale revealed a tendency toward common law that can
be described only as Blackstonian. For example, the basis of law was the *
maorality of the body of the people.” ibid., at 291. For Beale, comman law was the pri-
mary form of law. He accepted the authority of legislation but argued that “common
law cannot be effectively changed by legislation, unless the change is in the line of
common law,” ibid., at 301. On the other hand, as | discuss in the text, Beale had a
rather conventional positivist view of both the separability thesis and the sources
thesis. The most likely explanation for Beale's unusual views about common law is
that he believed that although all law is positive, what is posited are not rules but en-
tire complex sets of rights and relations that are adopled as a whole. These sets are
historically contingent, but they are somewhat deeply intertwined: If the stake
any part of the set, the sovereign must accept the whole set. This is not too di
from how Langdell understood the relationship between the contract doctrine of
consideration and the variety of minor contract rules entailed by the adoption of the
doctrine of consideration, such as the mailbox rule.

% Ibid., at 284

¥ [bid. Beale's argument aboul the incoherence of Austin's command theory

H.L.A. Hart’s argument in The Concepf of Law, at 51-61. Both Beale and
Hart suggested that although Austin was correct to argue that legal authority is
punhcl,hl.-tmw- to think that it was posited by the sovereign. Both Beale
authority was based on a social rule.
on the Conflict of Laws so2 (1902).
ﬂ Buhhimmlmmauﬂx
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was more about induction from facts than deduction from fixed
principles: “We are living in an age of scientific scholarship. We
have abandoned the subjective and deductive philosophy of the
middle ages, and we learn from scientific observation and historical
discovery. The newly accepted principles of observation and induc-
tion, applied to the law, have . . . made possible the intelligent state-
ment of the principles of law. s

Nonetheless, the realists subjected Beale to the same antiformal-
ist critique they had used against Langdell. Cook and Yntema
mounted a three-pronged attack that borrowed from the antifor-
malist list almost word for word. First, Beale was criticized for bas-
ing conflict of law rules on “metaphysical” concepts such as “right”
or “duty.” For example, Cook accused Beale of approaching the
conflicts of law with an a priori definition of legal terms.? Cook ob-
jected to the vested rights theory because he believed that it did not
accurately describe the behavior of courts in the American system:
“right,” ‘duty” and other names for legal relations are therefore not
names of objects or entities which have an existence apart from the
behavior of the officials in question. . . "2 By alleging that Beale
embraced a priori legal principles, Cook was accusing Beale of tran-
scendentalism.

Second, Cook and Yntema attributed to Beale the deduction the-
sis. Cook claimed that Beale's vested rights approach was a product
of mechanical jurisprudence:

It must be admitted that the “outrageous bit of nonsense” that men
think in syllogisms, has apparently ruled in [Beale's theory]. . . . [Real-
ism] points out that [legal reasoning] never can be really mechanical;
that the danger in continuing to deceive ourselves into believing that
we are merely “applying” the old rule or principle to “a new case” by
purely deductive reasoning lies in the fact that as the real thought pro-
cess is thus obscured, we fail to realize that our choice is really being
guided by considerations of social and economic policy or ethics. 2%

Yntema warned that the vested rights theory presupposes a dan-

gerous form of mechanical jurisprudence: “[Alny system of thought
s0 fragmentary as to base the actual statement or reform of law

M Joseph H. Beale, Development of Jurisprudence, 18 Harv. L. Rev. 271, 283 (1905).

M See Walter W. Cook, Logical and Legal Bases of the Conflict of Lawos, 33 Yale L.J.
457, 459 (1924) (hereafter Logical and Legal Bases).

W [bid., at 476.

% [bid., at 486-7.
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upon purely logical deductions from combinations of abstract sym-
bols without careful analysis of the practical purposes of legal tradi-
tions and institutions considered with reference to the concrete case
is . . . socially dangerous.”27

Third, Cook and Yntema adopted (or amplified) Felix Cohen's
argument about the autonomy thesis. According to the realists,
Beale was unscientific because he believed in the autonomy of legal
principles. Yntema declared that Beale's theory was “unscientific
[in that] . . . [i]t suggests almost no correlation with the studies of a
generation in sociological or functional jurisprudence and in induc-
tive logic and scientific method. . . ."?® Yntema believed that in a
conflicts case, other factors should be considered by the court than
just the “fact” that the law of another sovereign endowed the par-
ties with certain rights and duties: “One of the primary difficulties
with the vested rights theory is the figurative and undifferentiated
character of its terminology. . . . The difficulty is rather that the sym-
bols of vested rights theory neither correspond to the social and
economic facts with which the courts deal nor even accurately sug-
gest the things which are done in courts.”2®

We may therefore conclude that according to the realists, Beale,
like Langdell, viewed law as transcendental, deductive, and au-
tonomous. But, as with their critique of Langdell, we can see that
their attribution of much of the antiformalist list to Beale was
groundless. Although Beale's casebook reveals a formalist passion
with abstraction and completeness in the law, it plainly undercuts
the antiformalists’ accusation that Beale's formalism embraced
transcendentalism. Beale's formalistic claim that every sovereign
was the ultimate source of rights in its own jurisdiction was not

2" Hessel E. Yntema, Hornbook Method and the Conflict of Laws, 37 Yale L.]. 468,
477 (1927) (hereafter Hornbook Method).

% Tbid., at 474; Cook, Logical and Legal Bases at 460; sée also Herman Oliphant, A
Return to Stare Decisis, 6 Am. L. Sch. Rev. 215, 221-2 (1928). By "scientific method™
Yntema meant something different from the valid operation of logic or the rule-gov-
erned operations of mathematics. His meaning is perhaps best illustrated by the fol-

contrast he draws: “The table of logarithms and the formulae of stresses and
strains are invaluable to the engineer, but they cannot tell him whether the bridge is
to be built or, if s0, where, nor how high, and how broad it is to be, and how much it
will cost.” Yntema, Hornbook Method, at 481. Science, in Yntema's mind, has to do
with discovering ends and fitting means to ends. In this sense, he is adopting a
Holmesian perspective: law as a pragmatic science.
™ Yntema, The Hornbook Method, at 476~7.
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some strange form of natural law.2" Thus, although realist critics
suggested that Beale, like Langdell, had postulated an “essential
nature of law” that would determine eternal principles of conflict
rules, regardless of what the courts or legislatures did, this charge
simply is false. 21! Beale's purpose in setting up the vested rights the-
ory was to avoid the natural law orientation of traditional conflict-
of-law theory. From Beale’s perspective, the old theory created an
independent body of substantive law that sat above the actual deci-
sions of sovereigns as a separate form of “alleged [private] interna-
tional law." 212

It is also not obvious that Beale embraced deductive logic in the
way that Cook alleged. Like Langdell, Beale used deductive logic to
determine the implications of high-level legal rules or principles.
Beale never suggested that the correct answer to a conflicts question
could be determined without the introduction of additional facts
that themselves could be determined only through a process of in-
duction from empirical facts about the particular legal system.
Thus, Beale never claimed that the specific identity of the rights that
were the ultimate object of the vested rights approach were them-
selves deducible. Beale did believe that the question of whether a
right had vested was answerable through a process of deductive
reasoning,.

Of the three formalist “sins” attributed to Beale on the anti-
formalist list, the only one that Beale clearly committed was the
autonomy thesis. Beale steadfastly rejected the idea that the process
of identifying the starting points in a conflicts analysis, and the con-
clusions one should draw through that analysis, should in any way
be affected by sociological or moral principles. It must be noted that
the attribution of the autonomy thesis to Beale is consistent with my
argument that Beale, as a formalist, was also a positivist. As we will
see later, the autonomy thesis captures two of the essential features

2 Even Learned Hand helped promote this myth about Beale. According to
Gerald Gunther, in 1959 Hand wrote 1o A. James Casner that “Beale believed that
‘were we only true o ourselves, law would emerge -Htwillufﬂud,"udhlﬂg
hmummmmmmﬂnkmudﬂfn
would reveal eternal “principles of justice’ from which specific could
deduced.” Gerald Gunther, Laarned Hand 48 (1994).

™ Cook, The Logical and Legal Bases, at 459; see also Frank, Law end the Modern
Mind, at 6o ( Beale's approach with Hooker's).

31 Beale, 1 ise on Conflict of Laws 1916, at 112,
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of positivism, the separation of law and morals and the sources the-
515,

3.6. CONCLUSION

I have maintained that American formalism was an heir to English
classical positivism. This lineage has been obscured by the antifor-
malist critique, which manufactured a set of charges that misrepre-
sented formalism’s positivist core. In particular, the first element of
the antiformalists” three-part indictment — that the formalists believed
that legal principles were true a priori - was explicitly denied by both
Langdell and Beale, as we saw previously. It mistook the highly ab-
stract nature of the contingent principles identified by the formalists to
be proof that they believed in some form of transcendentalism.

The second element of the antiformalist indictment was that for-
malism was committed to a deductive model of legal reasoning. |
have argued that Langdell and Beale were committed to an inductive
model of legal reasoning. They thought that the sources of law could
be found not through pure reason like Platonic forms but through the
careful categorization and examination of cases. It is true that logic still
dominated formalist legal method, but that in itself does not clearly
separate the formalists from the antiformalists. The antiformalists re-
spected and employed simple operations of rational method, as their
own self-styled attempts to develop a legal science attest. In truth, the
antiformalist claim was not really about whether the formalist used
logic and the antiformalist did not, but about the number and types of
logical operations the formalist found useful or acceptable.

Even if the formalists did not confuse logic with deduction, the
antiformalists might still have faulted them for “abusing” logic. Ac-
cording to this more subtle interpretation of the “law as deduction”
claim, judges who “abused logic” “reasonfed] from what they
claimed to be the inherent meanings of words such as ‘offer’ and
‘right.”"23 The abuse-of-logic argument was more sophisticated
than the law-as-deduction argument because it provided a psycho-
logical explanation for why inductive legal reasoning could not

™ Summers, Mmstrumentalism and American Legal Theory, at 155 [emphﬂns
added). According to Summers, if all the antiformalist meant when he criticized the
formalist’s “obsession”™ wilhhgtwuﬂut&thrmhﬂuedmmﬂethntnf
initial legal concepts, then he was simply objecting that formalists were
ists. See ibid. {on the confusion between the instrumentalist critique of the lhu!ni

logic™ and conceptualism).
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supply the formalists with the sort of conclusions they sought. For
example, Llewellyn offered a version of the abuse-of-logic argu-
ment based on the theory of “rule-skepticism.” According to rule-
skepticism, even if legal reasoning was capable of being rational, le-
gal argument ultimately was still indeterminate because there were
s0 many precedents and rules of statutory construction that no
judge could apply them in a deductive, mechanical fashion. Under
Llewellyn’s rule-skepticism, indeterminacy had at least two
sources: the malleability and variety of sources of law, and the vari-
ety of common law principles for interpreting precedent. In the face
of such a multiplicity of outcomes, Llewellyn argued that to imag-
ine that rational operations alone could ever make up the bulk of le-
gal reasoning was simply wrong. Legal reasoning had to take into
account, at least, the problem of selecting sources of law and select-
ing methods for the treatment of precedent.214

Frank offered the other major interpretation of the abuse-of-logic
argument. He argued that the formalists were wrong because - to
put it simply - judicial reasoning was not really a form of rational
activity. Frank took seriously Judge Joseph Hutcheson’s argument
that judges were ultimately forced to rely on an alogical, nonra-
tional mental leap that Hutcheson called the “judicial hunch.”215
Frank's early writing pursued a twofold project. First, he tried to
explain why Hultcheson was correct. Frank suggested that it was
because the sources of indeterminacy went deeper than even
Llewellyn suspected — the project of trying to expand the range of
relevant premises and rules of adjudication was itself of dubious
value, because the facts that one would plug into those rules and
principles were themselves difficult to identify and often deeply
subjective.?’® Second, Frank tried to explain why this deep indeter-
minacy was so frightening to the formalists. For example, he attrib-
uted “Bealism” to subconscious psychological longings interpreted
through the theories of Freud or Piaget.2V?

M William Twining, Karl Lirwellyn and the Realisi Movemerit 20310 (1973).

15 Joseph C. Hutcheson, The Judgement Intuitive: The Function of the “Hunch” in
Judicial Decision, 14 Cornell L. Q. 274 (1g28).

¢ Jerome Frank, Whal Cowrls Do in Fact, 26 Ill. L. Reo. 645 (1932); Golding,
;wmuﬁmhwcﬂmqamnmrﬂmm

Frlnk,[.mndl.'uﬁhﬁ'mhlmn‘ at 60, Ackerman noted that by “assuming a
Fmdunpuuﬂdm Frank condemned this effort [formalism] as an immature re-

sponse to the fact that men have only imperfect knowledge and control over reality.”
Ackerman, Law and the Modern Mind, al 122,
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The third antiformalist objection was that formalism treated law
as an autonomous social institution. To this charge the formalists
would eagerly have pled guilty. The realists charged that the top-
level concepts employed by Langdell in his analysis of contracts
and Beale in his analysis of the conflicts of law did not describe so-
cial facts or provide statements of moral ideas. There were at least
two senses in which the realist charge made sense.

The first, which we might call the “modest” realist criticism, sug-
gested that the problem with the formalists was not that they were
not scientists, but that they were bad scientists. According to this
criticism by Holmes and Yntema, the formalists ignored the real
and significant differences between various fact situations: that is,
in their pursuit of overly abstract top-level categories, Langdell and
Beale sacrificed — or purposefully avoided - careful inspections of
actual factual differences and similarities among the classifications
they created. Although persuasive, this modest critique does not
really reject the autonomy thesis.

The second, or “strong,” criticism was eventually set out by
Llewellyn. According to the strong critique of the autonomy thesis,
the formalists erred by refusing to bend rules and precedent to the re-
sults that were (or could be determined to be) socially desirable. For
Summers, the strong realist objection captured the true difference be-
tween formalism and antiformalism: “The [formalist] . .. appeal to
notions of consistency, harmony, and coherence is evident. The instru-
mentalists stressed existing wants and interests, social facts, available
legal machinery, community policy, and the predicted effects of alter-
natives as the primary considerations in lawmaking, not consistency
and the like."?" The lack of social facts or moral ideals in this second
sense is not really a lack of analysis or technical knowledge on the
part of the formalist but rather a refusal to use legal reasoning in an in-
strumental fashion. Of course, to the extent that instrumentalism re-
quires a collapse between law and morality, the strong realist criticism
is a genuine attack on one positivist aspect of formalism.

Once we have removed from the antiformalist list all the posi-
tions that the formalists never really took, we can see just where
American formalism overlapped with the core elements of classical
positivism. For example, the autonomy thesis was formalism’s way
of adopting classical positivism’s separability thesis and sources

MA Sumimers, [nstrumenlalism and American Legal Theory, at 143.
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thesis. If there is no necessary coincidence between law and moral-
ity, and the content of every law can be traced back, at some level, to
a legal source, then an instrumentalist judge would be violating the
sources thesis by adding to the law considerations of morality or
politics that were not already there from the beginning, and were
that judge to do so because the claims of morality could not be ig-
nored, then that judge would have violated the separability thesis.

The idea that law is autonomous from either social science or
morality was a virtue in the eyes of classical positivism: It was man-
dated by the separability thesis. The formalist, like the classical posi-
tivist, argued that the acceptability of the content of a legal concept
was irrelevant to its existence. However, the formalist did not pre-
tend for a minute that the content of a “top level” legal concept was
devoid of either social or moral content. For the formalist, the separa-
bility thesis allowed an adjudicator to respect the authority of a valid
legal concept regardless of its content. As Beale noted, “law as the
lawyer knows it is absolutely distinct from any rule of conduct based
on a moral ground no matter how strong.”?"® Cook thought that the
formalists invoked the separability thesis to escape the moral and so-
cial consequences of the law. 2 Thus it should not surprise us that the
realists (for whom all laws are open to social and moral evaluation)
would reject this element of positivism and formalism.

Furthermore, the reasons that led to the attribution of the deduc-
tion thesis against formalism would apply equally to classical posi-
tivism. Although neither was guilty of the deduction thesis, both
formalism and classical positivism were committed to retaining a
central role for logic in legal reasoning for the same reasons. The
command theory and the sources thesis required that valid legal
principles (however identified) generate legal conclusions; other-
wise, legal results could not be traced back to the sovereigns that
commanded them. But, the realists’ real objection to the role of logic
in legal reasoning was not that deductive logic was used to produce
results from @ priori principles but rather to the claim that practical
reason of any variety (deductive or inductive) limited adjudicators
from using reasons based on nonlegal sources such as moral or po-

2 Beale, 1 Treatise on the Conflict of Laws. 1935 §4.11, at 44.

2 Cook found this statement from Beale typical of the formalist’s embrace of
the separation of law and morals: “A right having been created by the appropriate
law, the recognition of its existence should follow everywhere. Thus an act valid
when done cannot be called into question anywhere.” See Cook, Loyical and Leygal
Bases at 460 mio (quoting, Beale, Summary of the Conflict of Laws 517 [1goz]).
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litical theory. Regardless of whether one adopted Llewellyn's rule-
skepticism or Frank’s more radical fact-skepticism, the real target of
the realist attack on formalism’s use of logic was the idea that legal

ing could constrain legal results. The real focus of the realist
critique of the deduction thesis was not that it was wrong to think
that legal reasoning is deductive but rather that it is wrong to think

The idea that legal reasoning can constrain legal results is in fact
central to classical positivism. As | will argue in Chapter 7, con-
straint is the theme that links classical and modern positivism in
that in both versions there is a device through which the sovereign
constrains adjudication. Antiformalists opposed formalism because
it brought to American jurisprudence the “model of rules” that
formed the core of classical legal positivism. 2!

What remains of antiformalism, once the antiformalist list is
“cleaned up,” is that antiformalism was really anti-classical posi-
tivism. Formalism was not a theory of transcendental law. It was a
form of positivism. But Langdell and Beale's formalism was an im-
perfect form of positivism for two reasons. First, it failed to cure the
problems raised by Austin’s command theory of law. All versions of
positivism rely, to some extent, on the identification of legal author-
ity, but as Hart and many others since him have argued, Austin's
test for sovereignty and his rule of recognition were inadequate 22
The American formalists rightly perceived that analytical jurispru-
dence would be better off without Austin’s theory of sovereignty,
but they failed to provide a satisfactory substitute for the English

M The term model of rules comes from Dworkin. Dworkin characterized {accu-
rately, | believe) the core of legal positivism as a commitment to the idea that *[t]he
law of a community is a set of special rules used by the community directly or indi-
mﬂyhlﬂupurpmnfddemhﬁn;whichbduﬁurwﬂlhpmt:durmﬂmdhr
t!rh*hytnﬂnhvhgudnrﬂwﬂhﬂuﬁrmhmﬁﬂiﬂmrmmﬂum
ner in which they were adopted or developed.” Ronald M. Dworkin, The Madel of
Rules, 35 U. Chi. L. Rev. 14 (1967). Dwurhnﬁdnn::lhm captures the three elements
of classical positivism described at the this chapter. It is very likely that
Dwnrhnsplﬂumulﬂtenmdelufmluuldquah for classical positivism, and
that Hart has corrected many of Austin’s errors. See H.LLA. Hart, The Concepi of Law
2998 (2d. ed., :mmhdmmmmmm}.m
thermore, to the extent that Dworkin is correct in insisting on a theoretical continuity
betwesn Austin and Hart, modemn positivists have argued persuasively that the model
of rules is nol the best foundation for legal positivism. See section 7.2.

=  Hart, Concepl of Law 18-25; see also Joseph Raz, The Morality of Freedom 27-43
(1986).
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positivists’ command theory. Langdell and Beale thus recognized,
as Hart would later, that law is rooted in social rules, not in com-
mands imposed from above, and constructed by the political com-
munity. This is why they insisted that legal scholarship’s first task
was to identify, through a survey of the case law, a legal system’s
general principles. Unfortunately, Langdell and Beale tended to de-
scribe these social rules at such a high level of abstraction that, in
practice, they operated like the a priori principles they had rejected.

Second, the formalists needlessly limited their picture of legal
reasoning by refusing to accept that judges sometimes made law.
While Austin’s version of positivism required a picture of legal rea-
soning that provided for the constraint of discretion, neither
Langdell nor Beale fully understood the role of discretion. Austin
explicitly embraced the idea that judges sometimes made law; un-
like Bentham, he felt that a clear-eyed recognition of when judges
acted in a sovereign capacity would help law reformers control this
inevitable and regrettable feature of law. For example, Austin
ridiculed the “childish fiction employed by our judges, that judi-
ciary or common law is not made by them, but a miraculous some-
thing, made by nobody, existing from eternity, and merely declared
from time to time by the judges.”2* Austin was clear, however, in
his preference for legislation over judge-made law: “no judicious
or candid man will doubt . .. that a well-made statute is incom-
parably superior to a rule of judiciary law."2! Langdell and Beale
did not see why a judge would need discretion, because the abstract
general principles of common law were complete and compre-
hensive 25

The formalists’ rejection of discretion was not based on natural
law, which, as we saw previously, they explicitly rejected. Instead,
their rejection of discretion rested on the idea that the inductive
method of legal reasoning could generate an answer to each and
every situation that might confront the common law: As Beale said,
“the nature of [the common law] is that it is a method of thought

I Austin, Lectures, Lect. sooovii, at 634,
4 Ibid.. at 661. See also H.LLA. Hart, Posihivism and the Separation of Law and
Morals 71 Haro. L. Rew. 593, 610-11 (1958) {on the inevitability of discretion in adjudi-

cation buauul::;:jl:enumbﬂl meanings of all legal terms).
: Grey, s Orthodoxy, at 6-7; and Beale, 1 Treatise on the Conflicts of Laws,
191b, al 133,
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rather than a body of fixed rules."2 For Langdell and Beale, al-
though the content of any legal rule was not fixed and eternal, the
fact that the common law could always generate a legal rule
through the right sort of legal reasoning was fixed and eternal. This
embrace of comprehensive inductive reasoning made their ap-
proach to adjudication more plausible than the deductive model
that others had attributed to them. Nonetheless, Langdell and
Beale’s theory of legal reasoning was a failure because they did not
recognize the limitations of the premises with which they began.
They assumed that through induction the judge or the scholar
would be able to find a legal principle broad enough to fit every le-
gal circumstance. The formalists thus believed in classical posi-
tivism’s sources thesis to a fault: They believed that if every legal
rule had a source, then there was a legal rule for every case. This is
clearly wrong, but it is not wrong for the reasons proffered by the
antiformalists. The main motivation for their error was to preserve
the core positivist idea that the law constrains judges: “A judge is
always constrained - he is not free to make any rule he sees fit;
therefore he does not make law, but only interprets it as it exists,"27
Although Austin would have agreed with the first part of Beale's
statement and disagreed with the second, the second part did not
contradict positivism, because it was just an extreme and overzeal-
ous application of the sources thesis.

The antiformalists said they rejected the idea that a legal system
could be based on a small number of abstract principles because
they rejected the idea that legal rules could be true a priori. But
when we put that objection to one side, we saw that the antiformal-
ist objection remained even when the number of principles grew
and their metaphysical status became less transcendental. This is
because if a principle posited by society has authority for no other
reason than it was posited under the proper social rule, then it can-
not be rejected just because it is unattractive from the point of view
of either social theory or morality, and therefore it constrains the
range of legal results available within the legal system. In order for
authoritative social rules effectively to constrain, they have to apply
beyond their literal meaning and must do so in a way which en-
sures that the scope and nature of the constraint are ultimately

2 Beale, Development of [urispridence, at 293
7 Ihid., at 289
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within the power of the sovereign. 22 That is why the antiformalists
attacked the formalist's model of legal reasoning. What was partly
concealed in the realists’ antiformalist attack on the use of logic in
legal reasoning is an important and profound rejection of Austin’s
insight that law is an autonomous social practice constrained by the
legal sources that happen to compose it.2®

So antiformalism and legal positivism were, in fact, antagonistic
theories. The tensions between them were not well documented be-
cause the engagement occurred under other names. To see the state
of legal positivism in the United States in the first half of the twenti-
eth century one must look at the substance of the debate, and not
the misnomers. Whether we call the object of our search formalism,
conceptualism, analytic jurisprudence, Langdellianism, or Bealism
is not important. What is important is to identify and understand
the relationship between these theories and their contemporary ri-
val (antiformalism) and their jurisprudential source, classical legal
positivism,

The relationship between legal positivism and formalism uncov-
ered in this chapter leaves us with two outstanding questions, First,
if realism developed, to some extent, in reaction to a specific version
of legal positivism, was the same dynamic repeated when realism
itself became the object of attack? In the next chapter I will show
that a repeat of this dynamic is precisely what happened: The next
stage in American legal theory came during the decline of realism,
and it was brought about in part by theorists who were positivists.
Second, if formalism was, to some extent, an early form of posi-
tivism in American jurisprudence, did it evolve into another form

2% Beale, like H.LLA. Hart, believed that the normative content of legal princi-
ples could not be reduced to a list of commands because language was too clumsy 1o
express the law’s normative content. Beale thought that it was impossible to “express
even the simplest ideas in . much less complex ideas like law.” Beale, Lec-
tures on Jurisprudence, at 304. Beale believed that a positive legal rule could have
mumngwmdltmuldnmhemdmedhuutnﬂm He disagreed with
Hart over discretion: Mweuwprﬂiﬂuul}r Beale did not think that the meaning of a
law could ever "run out,” requiring the judge to engage in law making. Hart, Posi-
tivism and the Separation of Law and Morals, at 614.

¥ The conflation of formalism’s inadequate theory of legal reasoning with its
{potmﬂai.ly Dﬂuﬂtﬂ I:hwn?uf law has been noted: “The distinction between styles

law has played an important but not entirely clear role
in ﬂ'lt hmmhamfﬂutrununﬂlinﬁ con . The legal realists, for example, asso-
clated formalism with a strictly logical or deductive and quasi-automatic mlmuns
style, and with theories of law including natural law and judicial conservatism ™
Comment, Formalist and Instrumentalist Legal Reasoning and Legal Theory, at 125.
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of positivism that one can identify in modern theory? | will argue in
the next chapter that this evolution did occur. The realist attack on
formalism did not destroy American legal positivism, but it did
change it; in fact, it made it a much better theory. By the middle of
the twentieth century American positivism no longer ignored dis-
cretion and had deemphasized the role of logic in adjudication. As
we will see in the next chapter, the legal process school moved the
question of discretion from a position of relative obscurity to the
very core of positivism.
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Chapter 4

Legal Process
and the Shadow of Positivism

4.1. THE REEVALUATION OF REALISM

It seems commonly assumed by those who study constitutional law or
jurisprudence that the legal process school did not possess a legal the-
ory of great sophistication. It is rare, for example, to see the writings of
the important scholars of the 19508 and early 1960s in collections that
contain realists like Karl Llewellyn and Jerome Frank, or fundamental
rights scholars like Ronald Dworkin and Laurence Tribe. Writers
a background theory of law that was a version of legal positivism, al-
though this background theory was not, at the time, called as such.
The point at which I want to begin is, ironically enough, with
Henry Hart’s 1951 attack on Justice Holmes's alleged legal posi-
tivism.! Hart attacked Holmes's error of separating law and moral-
ity: “The first part [of Holmes's The Path of the Law] explains what
law really is - something entirely separate from morals.”? Hart
equated Holmes's positivism with the central tenets of Llewellyn-
like realism of the 1930s.3 Hart (not entirely consistently) argued
that the logical extension of Holmes's theory of law was the scien-
tific behavioralism of the most extreme realists, in which “[i]t is not
what the judges say which is important, but what they do. .. . . [W]e
seem to arrive, if we take this path, at the monstrous conclusion that
reason and argument, the conscious search for justice, are in vain."*
Hart’s response to Holmes was that one cannot wholly sever law

' Henry M. Hart |r., Holmes" Positivism — An Addendum 64 Harv. L. Rew. g2g (1951).

1 Ibid., at g30.

* Ibid.

4 Ibid., at g33. Hart was referring, in part, o Joseph W. Bingham, What [s the
Law, 11 Mich. L. Rev. 1 (1912); Walter W. Cook, The Logical and Legal Bases of Conflict
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from morality, and that the latter plays a complex role in shaping
the former. Yet Hart was not a natural lawyer - he agreed with
Holmes that only a fool would believe “that law was always right,
in the sense of embodying eternal truth.”s But Hart insisted that
there is something called “morals-in-the-law” that is “integral in
the maintenance of social institutions [because] it tells us that, in
some sense at least, what is right, providing at least that it is the due
result of a fair procedure of institutional settlement, and is subject
to change by further and fair procedure.”®

Hart's comments are worth examining for three reasons. First, it
is interesting to discover that Hart - who is best known for his writ-
ings on the federal courts - ever ventured so far out into jurispru-
dence. While Hart’s jurisprudential writings are not numerous,
they are neither casual nor insubstantial. They are the tip of an ice-
berg and should give us reason to reevaluate his other writings,
which on their surface seem concerned only with the scope of
power of the federal courts.” Second, | think that Hart is an excellent
example of someone who suffered a specific kind of confusion
about legal positivism. He equated legal positivism with legal real-
ism, which is peculiar because, as | showed in Chapter 2, legal posi-
tivism was the object of realism’s attack in the 1920s and 1930s. Ben-
tham and Austin were the intellectual forebears of formalism, and
their theories have little in common with legal realism.® The great
irony, as | hope to show, is that the values that Hart championed in
the face of Holmes's separation of law and morality are themselves
values central to a coherent and defensible form of legal posi-

of Laws, 33 Yale L. Rev. 457, 459 (1924); Jerome Frank, Law and the Modern Mind 208
(6th ed., 1948).

5 But see Gary Peller, Neutral Principles in the 1950s, 21 U. Mich. |. L. Ref. 561
{1988) {an excellent discussion of how Cold War political pressures pushed legal
scholars away from realism and toward Legal Process and the antipragmatist politi-
cal theory that lay behind it).

&  Hart, Holmes" Positivism, at gy6—7,

* See, for example, Henry M. Hart Jr. and Herbert Wechsler, The Federal Courts
and the Federal System {1951); Henry M. Hart Jr., The Relations Betuwen the State and
Federal Law, 54 Colum. L. Rev. 489 (1954); and see Herbert Wechsler, The Palitical Safe-
guards of Federalism, 54 Colum. L. Rev. 544 (1954) (a restatement of Hart's views).

* As | suggest in Chapter 2, Fuller is responsible for conflating legal positivism
and legal realism. See, for example, Lon L. Fuller, The Low in Quest ﬂj"j'i'sdﬂ];{:mnj;
see also Martin |. Golding, Jurisprudence and Legal Philosophy in Twenbieth Century
America — Major Themes and Developments, 36 |. Legal Educ. 4757 (1986).
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tivism.? In this way | will demonstrate that Hart and the legal pro-
cess school embraced, although not very self-consciously, a version
of classical legal positivism. Third, and finally, | have begun this
chapter on the legal process school with an examination of this
short essay by Hart because it portrays in a concise way how the le-
gal process school developed in reaction to (and out of) the success
of legal realism. Just because Hart was confused about the equation
of legal realism with legal positivism does not mean that he was not
right about something. He and others had begun to detect problems
with the dominant legal ideology of their time - legal realism ~ and
their early criticisms foreshadow what would eventually become
(however briefly) the new dominant ideology of American law - le-
gal process.

Hart's essay was written during a period of transition in Ameri-
can jurisprudence, in which legal realism was coming under serious
attack from a new generation of legal scholars. Realism, which had
come into prominence in the late 1920s, had come to dominate aca-
demic legal discourse by the end of the 1930s. Instead of settling
into a period of comfortable orthodoxy, however, the 19408 con-
fronted realism with a wave of reaction that caused the movement
to splinter as some realists began to retract some of their more ex-
treme statements.!? By the end of World War II, professors of ju-
risprudence could agree that realism included at least the following
three tenets: (1) Realism endorsed a temporary divorce of law and
morals in adjudication, so that “legal actions, legal decisions, and
the law [were] to be judged by their effects.”! (2) Realists urged a
more “institutional” approach to legal processes in America, so that

¥ Mark DeWolfe Howe attempted to draw attention to this point in his W‘tﬁe
to Hart's essay. See Mark DeWolfe Howe, Holmes' Positivism — A Brief Rejoinder, 64
Harw. L. Rev. g37 {1951).

% Robert Summers, fnstrumentalism and American Legal Theory 277-8 (1982).

U Summers, Instrumentalism and American Legal Theory, at 53; see Karl Llewellyn,
Some Realism About Realism: A Kesponse to Dean Pound, 44 Harv L Rew 1222, 1236
{1931} {*[By] the temporary divorce of Is and Ought for purposes of study. . . . I mean
that whereas value judgments must always be appealed to in order to set objectives
for inguiry, yet during the inquiry itself into what Is, the observation, the descrip-
tion, and the establishment of relations between the things described are to remain as
largely as possible uncontaminated by the desires of the observer or by what he wishes
mﬂ?htbeur thinks cught (ethically) to be"); see also Walter W. Cook, Scientific Method
and the Law, 13 A.B.A.]. 303 (1927); Underhill Moore, The Rational Basis of Legal Institu-
Homs, 23 Colum. L. Rev. 6og (1927).
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legal scholars were encouraged to take note of the role politics and
the political branches played in the application of law.'? Finally, (3)
realism repudiated formalism, the theory which purportedly held
that deductive logic, applied to legal rules, determined judicial out-
comes. In formalism’s place the realists argued that “legal rules,
principles and precedents had no general applicability”; they were
merely artificial constructs designed to conceal the subjective pref-
erences of judges.

There were two waves of reaction to the realist position. The first
was directed primarily against realism’s first tenet, the temporary
divorce of law and morals. For the realist, the practical consequence
of this temporary divorce of law and morals was that the scientific
understanding of the law would later allow for its reunion with
morals so that law became a “means to an end.”** The realists, how-
ever, did not pay much attention to the method by which ends were
selected or justified. Most realists seemed content to borrow from
early-twentieth-century pragmatism.!” Most of the realists did not
study moral philosophy beyond developing a rough appreciation
for the relationship between pragmatism and utilitarianism.1®
Given the diversity among the realists’ moral beliefs, and the fact
that even the most relativist of realists approved of the policies of
the majority during the New Deal, the divorce between law and
morality did not become an issue until fascism began to rise in Eu-
rope. As Edward Purcell pointed out:

Although the young [realist] critics were firm believers in democracy,
most of them embraced an empirical relativism that raised both prac-

i Jerome Frank, Trends in Jurisprudence, Am. L. Sch. Rev. 1063 (1934); Karl
Llewellyn, A Realistic Jurisprudence - The Next Step, 30 Colum. L. Rev. 27 (1930); Hessel
E. Yntema, The Hornbook Method and the Conflict of Laws, 37 Yale L. |. 468, 476-7 (1927).

1 See Frank, Law and the Modern Mind, at 48; Karl Llewellyn, The Common Law
Tradition 444 (1960); Joseph C, Hutcheson, The Judgement Intuitive in the Function of the
“Hunch” in [udicial Dectsion, 14 Cornell L.Q. 274 (1928).

4 Herman Oliphant, The New Legal Education, 131 The Nation 495 (1930) ("Many
[liberals| are eager to stop talking and begin studying law as a means to an end ™).

15 See, for example, John Dewey, Quest for Certainty 254-86 (192g9); John

ey, Theory of the Moral Life g8-101 (1932).

H See Summers, [nstrumentalism and American Legal Theory, at 47-8 (“[M]ost . .
[realists]| appeared, at least in their theoretical moments, to adopt conventionalist
and utilitarian notions of value. . . ."); see also Walter W. Cook, “My Philosophy of
Law,” in My Philosophy of Law: Credos of Sixteen American Scholars 62-3 (Julius Rosen-
thal Foundation, ed ., 1941) {remrmnending: scientific theory of the maximization of
shared ends); Herman Oliphant, Current Discussions of Legal Methodology, 7 A.B.A.J
241 (1921} {same).
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tical and theoretical questions about the nature of democratic gov-
ernment.

To harm the cause of democratic governments was the last thing
the realists hoped to do. . . . [They] were all ardent New Dealers who
shared a strong hostility to the method of juristic reasoning that
struck down social welfare laws and wrought what they considered
great human injustices.”

Most of the realists, had they thought about it, would have been
wary of any form of moral skepticism that entailed a rejection of the
idea that democracy was a pragmatic tool for discovery of the good,
or the just.'® Nonetheless, some realists were far more explicitly
relativistic in their metaethical views." Regardless of whether
moral relativism could be fairly attributed to realism, by the late
1930s, critics grew concerned that the realists’ stinging critique of
the operation of law in a democracy would render meaningless the
distinction between the competing political theories of the Allies
and the Nazis.?® Thus, Edgar Bodenheimer wrote, “There is a cer-
tain danger that the skepticism of realistic jurisprudence may, per-
haps very much against the wishes of its representatives, prepare
the intellectual ground for a tendency towards totalitarianism,”*!
Lon Fuller and Roscoe Pound endorsed and repeated these criti-
cisms of realism.Z

7 Edward A. Purcell Jr., American [urisprudence Between the Wars: Legal Realism
and the Crisis of Democratic Theory, 75 Am. Hist. Rev. 434. 436 (106g).

#  See Neil Duxbury, Patterns of American [urisprudence g5-6 (1995).

W See, for example, Walter W. Cook, Scientific Method and the Law, at 305 (1927)
{(human knowledge has “reached the era of relativity”); Moore, Rational Basis of Legal
Institutions, at 612 ("ultimates are phantoms drifting upon the stream of day
dreams"); Walter Nelles, Book Review, 33 Colum. L. Rev. 763, 767 (1933) {mirﬁ:-
lix Cohen, Ethical Systems and Legal Ideals) (“I deny ethical right and ought without
qualification™); Edward Stevens Robinson, Law and the Lawyers 225 (1935) (“there is
not now and never has been a deductive sclence of ethics”); Thurman W. Amold, The

Symbaols of Government xiv (1935) [rrmrll:l.}r is “symbalic thinking and conduct which
condition[s] the behavior of men in groups™).

M See Edgar Bodenheimer, Jurisprudence 316 (1940); Francis E. Lucey, Natural
Law and American Legal Reasoning: Their Respective Contributions to a Theory of Law in a
Democratic Society yo Geo. L Rev. 494, 533 (1942) (“"Democracy versus the Absolute
State means Natural Law versus realism™); see also Rufus C. Harris, Idealism Emergent
in Jurisprudence, 10 Tul. L. Rev. 169 (1936).

1 Bodenheimer, furisprudence, at 316.

& See Fuller, The Law in Quest of liself, at 8g (1940); Roscoe Pound, Contemporary
Juristic Theory g (1940). It should be noted that inent realists attempted to refute
the charge that they were moral relativists. gmfar example, Karl Llewellyn, On

Reading and Using the Newer Jurisprudence, 40 Colum. L. Rev. 593 603 (1940) (offering
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The second wave of reaction also used fascism as its foil but fo-
cused on the relationship between realism and its attack on the abil-
ity of rules to restrain the state. The coalition that propounded this
view included critics of the New Deal who had never forgiven the
realists for their support of Roosevelt, and Catholic law professors
who feared that the realists would aid social reformers who would
overturn those legal rules that protected private property and “sep-
arate” institutions like the church.®

The younger postwar critics for whom Hart spoke were not nec-
essarily sympathetic to either wave of reaction described here. As
indicated previously, Hart, like many in his generation, adopted re-
alism’s divorce of law and morals.2* At the beginning of his profes-
sional career Hart was sympathetic to the realists who helped build
the administrative state. After all, Hart came of age professionally
in the midst of the New Deal, and many of his colleagues were en-
listed into a war effort that, in the name of fighting fascism, brought
large sectors of the economy under central state control.=

The postwar attack on realism was directed against the realists’
picture of adjudication, not their moral skepticism or progressive
politics. Hart and his generation recognized that realism's primary
lesson, that judges make the law and do not find it, had a kernel of
truth in it; they wanted to refine this truth. They thought that the
rule and fact skepticism of Llewellyn or Frank went too far. By
teaching that all aspects of the legal process are shaped by subjec-
tive preferences and acts of power, the realists risked overlooking
the critical ways in which rules and principles constrain legal ac-
tors. Thus, in his essay on Holmes, Hart argued that we must look

to do “penance” for contributing to the confusion that realism rejected moral truth);
see also Jerome Frank, Fate and Freedom: A Philosophy for Free Americans 295 (1945);
Max Radin, In Defense of an Linsystematic Science of Law, 51 Yale L. . 1275 (1041).

o See, for example, Raoul E. Desvernine, The Creed of Americanism, 17 Notre
Dame L. Rev. 216 (1942); Purcell, American Jurisprudence Between the Wars, at 440: Ben
W. Palmer, Holmes, Hobbes & Hitler, 31 A.B.A.J. 569 (1945); Lucey, Natural Law and
American Legal Reasoning.

% “[Holmes exhibited | a dread of . . . any suggestion that law was always right
in the sense of embodying eternal truth. In this, almost all of us will follow him."
Hart, Holmes' Posttivism, at gy6.

#  See, for example, Henry M. Hart Jr., The United States Supreme Court: An Argu-
ment on the Presidemt’s Side, Harv. Alummi Bull. 767 (1936) and Laura Kalman, The
Strange Career of Legal Liberalism 18-19 (1996) (noting that Hart wrote a series of un-
signed editorials in the New Republic attacking the Supreme Court’s pre-1937 assaults
on the New Deal).
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for moral claims in law “because an examination of these claims
leads inexorably to examination of the mechanisms for orderly change,
and thus to the very heart of the process by which justice can be
achieved through law.”? (The use of the words mechanism and pro-
cess is significant; they will reemerge as important elements in the
later writings of Hart and his colleagues.) To put it most simplisti-
cally, Hart was saying that Holmes was correct to point to the sub-
jectivity of moral judgment but wrong to conclude from the simple
truth that morality is subjective that legal systems cannot organize
and constrain the exercise of subjectivity. It is crucial to understand
that, when Hart spoke of “morals-in-law,” he did not mean that the
law’s content is based on a single determinate morality. For him, the
attack on realism was the defense of reason. Holmes's sin was not,
therefore, his separation of law and morals (despite what Hart says
elsewhere in the essay) but his widespread cynicism about the role
of reason in law. That is why Hart attacked the realist slogan that
“[i]t is not what the judges say which is important, but what they
do” for its complete exclusion of “reason and argument” from law,
as opposed to attacking the slogan for excluding morality and jus-
tice from law.¥” That Hart then immediately drew a connection be-
tween the exclusion of reason from law and the “conscious search
for justice” does not mean that he conflated the two sets of values.
He may, as | suggest later, have been describing an instrumental re-
lationship between reason in law and the achievement of justice.

The postwar critique of realism scrutinized judicial practices that
the realists had identified and to some extent had celebrated. Frank
had identified the phenomenon of judicial creativity in fact finding
partly to justify judicial creativity in the service of progressive
goals; the same could be said of Llewellyn's “demystification” of
the binding force of precedent on appellate judges. The realists
demonstrated that judges could act disingenuously and argued that
in the right circumstances, judicial disingenuity would not be a
bad thing. Now, after witnessing the abuse of the rule of law in
Germany, the postwar critics of realism began to attack the disin-
genuous uses of precedent, rule, and doctrine. The postwar critics
focused especially on the reasoning judges used to justify their
decisions.

*  Hart, Holmes' Positivism, at 937 (emphasis added).
T Ibid., at g35.
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4.2. THE DEVELOPMENT OF REASONED ELABORATION

In the 1950s legal scholars grew increasingly convinced of the impor-
tance of practical reasoning in adjudication, and as a result, “judg-
ing"” judicial performances became a popular activity in the academy.
This new commitment to practical reasoning came to be called "rea-
soned elaboration.”* In this regard, the history of the Harvard Law
Review foreword to the annual Supreme Court survey (hereafter
“Foreword”) is a useful lens through which to chart the development
of reasoned elaboration as a critical institution.®® The legal process
school's critique of realism should not be seen merely as a reaction to
the excesses of realism but in fact should be seen as a principled at-
tempt to resurrect positivism by reshaping formalism’s inadequate
theory of adjudication. The legal process school's work in this area
did not take place only in the shadows of the doctrinal scholarship of
the Foreword. The response to the realist critique of formalism was
set out both in the Foreword as well as in other, more theoretical
texts, such as Henry Hart and Albert Sacks’s The Legal Process. ™

The Foreword was first published in 1951 and served as simply
what its title promised: a short introduction written by a member of
the faculty to the student-written summary of important Supreme
Court decisions of the previous year.” The Foreword eventually
evolved into an institution in its own right, in which a major scholar
not only reviewed the past year but also took the opportunity to set

% Legal reasoning, in its various forms, has always been at the center of debates
about law. See, for example, Edward H. Levi, An Introduction fo Legal Reasoming
(1948} and Steven |. Burton, An Infroduction to Law and Legal Reasoning (2d ed., 1995).
By saying that "reasoned elaboration” resulted from a “renewed” interest in practi-
cal reasoning in law, | am suggesting two things. The first is that in comparison to the
preceding period, reasoning regained importance in the eyes of legal scholars; the
second is that a group of scholars were self-consciously attempting to develop a the-
ory of practical reasoning for the legal problems of their day - not that the methods
they ultimately adopted were novel or had never been used by other legal scholars
earlier in American history. See also Neil Duxbury, Faith in Regson: The Process Tradi-
tion in American Jurisprudence, 15 Cardoze L Reo. 601 (1993), and G. Edward White,
Patterns of American Legal Thought 143 (1978).

* See ibid., at 144; Peller, Neutral Principles in the 1950s, at 571 (noting connec-
tion between Forewords and development of legal process).

%  Henry Hart and Albert Sacks, The Legal Process: Basic Problems m the Making
arid Application of Law (William N. Eskridge Jr. and Philip P. Frickey, eds.. 1994) (here-
after Hart and Sacks, TLP).

M For a careful study of the history and influence of the Forewords, see Mark
Tushnet and Timothy Lynch, The Project of the Harvard Forewords: A Social and Intellec-
tual Inguiry, 11 Comst. Comment. 463 (1095).
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out a substantive theory of constitutional law.® But even the earliest
Forewords were, despite appearances, more than a survey. The
theme that dominates the first decade of the Foreword was the
question of the Supreme Court’s competence at legal reasoning. The
very first Foreword sets the tone of the debate by raising serious
doubts about the abilities of the Vinson Court:

[Some believe that the Court is] crippled by the presence of three or
more lazy, incompetent justices. The Court, lacking manpower, re-
duces its work load by the refusal of certiorari and the failure to write
opinions. So . .. it shirks the elementary business of guidance and
direction.®

After framing this charge, Louis Jaffe, author of the first Foreword,
defended the Court, but his argument was strangely half-hearted.
He conceded that the number of written decisions dropped signifi-
cantly from the heyday of the “activist” New Deal court™ and con-
ceded as well that through the use of discretionary certiorari, the
Supreme Court had taken a smaller proportion of appeals than ever
before. With regard to this statistic, Jaffe endorsed the criticism that
“there is a suspiciously large number of denials in cases of apparent
first importance.”3

Two features of Jaffe’s essay are of special importance to us. First,
we should note that Jaffe said nothing about the substantive results
or general theory he personally would have urged upon the Court.
His stated concern was with what he calls the Court’s “relative lack
of institutional awareness and pride.”% More than anything else, he
wanted to see more open debate and clearer explanations by the
Court of its decision-making processes. Jaffe argued that the Court,
as an institution, had a duty to produce legal reasons that the nation
could use in its ongoing debate over the meaning of the Constitu-
tion. The Vinson Court's divisions, suggested Jaffe, were based not

B Perhaps one of the earliest examples of this use of the Foreword is Alexander
Bickel's The Supreme Court, 1960 Term - Foreword: The Passive Virtues 75 Harv, L. Ren.
40 (1g61), which was the foundation for Alexander Bickel, The Least Dangerous Branch
(1962).

B Louis L. Jafte, Foreword to The Supreme Court, 1950 Term, 107 Harp. L. Rev. 107,
m? (1951) {quoting Fred Rodell) (hereafter Foremword 1950 Term).

affe, Foreword 1950 Term, at 108,

¥ Ibid., at 104. See also Fowler V. Harper and Alan 5. Rosenthal, What the
Supreme Court Did Not Do in the 1949 Term - An Appraisal of Certigrari, gg L. Pa. L. Rev.
293 (1950).

¥ Jaffe, Foreword 1950 Term, at 113.
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on legal analysis but on political allegiances: “One has so often the
feeling that the vote of this or that justice is only remotely con-
trolled by his apprehension of the legal issues and represents a
judgment based on collateral considerations.”¥ Second, Jaffe placed
the blame for the decline in the Supreme Court’s institutional per-
formance on the shoulders of legal realism: “If reason can be as-
signed [for this decline] . .. it may be in some measure due to an
overstressing by the 'realists’ and ‘liberals’ of the political function
of the Supreme Court." In fact, in terms of the controversy over
the denial of certiorari, Jaffe examines the Court’'s avoidance of con-
fronting the pressing issues raised in four civil liberties cases and
observes sadly that:

There is irony in the possibility that the “realists” who insisted for so
long that the Court’s work was not law but politics have made good
their claim. . . . The brand of politics [however] will not necessarily
satisfy the hopes of the “realist.”. . .

As the decade progressed, the Supreme Court’s performance, as
measured on the scale of its mastery of legal reasoning, became the
central axis along which critiques of the Court were mounted.
Eventually the rhetoric of blame directed toward realism disap-
peared; however, one cannot ignore the role this rhetoric played in
laying the foundation upon which the legal process school devel-
oped reasoned elaboration.

The theory of reasoned elaboration was built in stages, culminat-
ing in Hart's famous 1959 Foreword (which was, at the time, one of
the most strongly worded critiques of the Court’s competency pub-
lished in a law review since the New Deal). The first stage, as
shown previously, concerned the question of “political” judging:
The problem with adjudication based on political reasons was that
such a decision cannot produce useful legal reasons. The first stage
also attempted to criticize the different techniques by which the
Supreme Court managed to rationalize the fact that it was not pro-
ducing useful legal reasoning. In the 1954 Foreword, Albert Sacks
praised the Warren Court’s desegregation cases but focused most of
his attention on the Court’s use of “summary opinions” to dispose

¥ Ibid., at 113-14.
¥ [bid., at 114.
% [bid., at 107.
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of some of the year's most difficult legal issues.® Thus, the essay
not only analyzed the reasoning in the Court’s decisions; it also at-
tempted to demonstrate that in a significant number of cases, the
Court provided no reasons af all where a decision to overturn or af-
firm demanded an explanation. In these cases, “[jlJudgment must be
exercised by the Court, and disagreement, if there be any, should be
voiced in the same manner.”#! Thus, “[t]he difficulty is not in the re-
sult reached, but in the absence of explanation of what was de-
cided."4 Sacks’s concern was about more than the fact that sum-
mary decisions produce no precedents and provided no guidance
for the public. According to Sacks, summary opinions risked under-
mining the legitimacy of the Court’s power: “At stake is the value
which the Court handled so carefully and so well in the Segregation
Cases, the acceptability of the Court’s decisions to lower courts and
to the Bar as a whole."#

The second stage of the development of reasoned elaboration be-
gan in 1955 and focused on the Court’s denial of certiorari in clearly
ripe but controversial cases. “There will be no praise here for ‘judi-
cial statesmanship,”™ wrote Robert Braucher in the 1955 Foreword.
“Too often ‘judicial statesmanship’ is used not to describe wise judi-
cial opinions, but to praise unstated and even unjudicial reasons for
decisions and failure to decide.”# The Court evaded a number of
difficult cases; as Braucher pointed out, the issues were not just the
predictably politically sensitive race and loyalty /security cases but
included even an especially difficult conflict-of-laws case.©
Braucher's criticism was motivated by more than whether his par-
ticular political interests had been well served by judicial states-
manship; in fact, he was unhappy with the Court’s toleration of un-
principled decision making, regardless of the significance or

insignificance of the case before it:

W Albert Sacks, Foreword to The Supreme Court, 1953 Term, 68 Har, L. Rru. g6, g9
(1954): The term summary opinion as used here is not meant to include all per curiam
opinions; rather, the term includes those per curiam opinions in which the reasons for
the decision are either entirely omitted or set forth in a few sentences.

4 [bid., at 100.

2 [bid.

9 [bid., at 103.

4 Robert Braucher, Foreword lo the Supreme Courl, 1954 Term, 66 Harv. L. Rev. 120,
121 (1955).

% Granpille-Smith v. Granville-Smith, 349 US. 1 (1955).

123



LEGAL FOSITIVISM IN AMERICAN JURISFRUDENCE

Discretion here should not mean caprice. . .. When the justices can
speak with clarity and harmony on a controversial issue which has
been fully developed, alternative grounds of decision and even dicta
have traditional and legitimate roles in guiding lower courts, govern-
ment agencies, the bar and the people . . . such pronouncements may
perform real public service %

For Braucher, the abuse of discretion meant that future adjudicators
would be denied the benefits of a ratio decidendi, a loss that some-
times was more important than the original decision makers could
ever have predicted.

The third stage of the development of reasoned elaboration was
found in Ernest Brown's attack in 1958 on the Supreme Court's
practice of reversing lower court opinions through per curiam opin-
ions. Brown dedicated his Foreword to the examination of this “in-
creasingly frequent practice.”¥ He challenged the suggestion that
in many cases, the Court, on the basis of the record, the briefs for
and against the petition for certiorari, and nothing more, could have
had enough information to determine that the lower court’s deci-
sion was “clearly erroneous.”®® 5o as not to appear as if he were
pursuing this argument for political ends, Brown chose as his exam-
ple a set of cases “remote from the livelier political and social con-
troversies of the day,” the relative status of government and com-
mercial liens.¥ After comparing the appellate court decisions that
were overturned with those in the same field left standing, Brown
concluded that there was reason for “substantial doubt that the de-
cisions thus reversed are invariably ‘clearly erroneous.’. . . It is diffi-
cult to resist the conclusion that improper disposition of a case is
some indication of less than complete familiarity and understand-
ing.”® Brown's concern was not only that the lack of reasoned deci-
sion making deprives the nation of an important legal resource,
or that the Court was avoiding hard cases. His concern was even
more basic: To put it bluntly, he was worried that the Court’s new-
found taste for per curiam reversals was evidence of the Court’s de-
clining abilities.

#  Braucher, Foreword lo the Supreme Court, 1954 Term, at 127,

&  Ernest ]. Brown, Foreword to the Supreme Court, 1957 Term, 72 Harv. L. Rev. 77,
77 {1958) (hereafter Foreword 1957 Term).

& [bid., at Bo.

#  Limited States v. R. F. Ball Constr. Co., 355 US. 587 (1958); United States v. White
Bear Brewing Co., 350 US. 1010 (1956); United States v Colotta, 350 U.S. Bob {1g955).

% Brown, Foreword 1957 Term, at gy
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The theory of reasoned elaboration received its fullest statement
in two articles written by men who would come to symbolize the le-
gal process movement. The first was not a Harvard Law Review Fore-
word. In a commentary on the Lincoln Mills case,' Alexander Bickel
and Harry Wellington, after a searching criticism of the Court’s per-
formance in one case, draw the following sweeping conclusion
about the Court’s performance for the whole term:

The Court’s product has shown an increasing incidence of the sweep-
ing dogmatic statement, of the formulation of results accompanied by
little or no effort to support them in reason, in sum, of opinions that
do not opine and of per curiam orders that quite frankly fail to build a
bridge between the authorities they cite and the results they decree.®

Right result without right reason did not further the project of con-
stitutional law, because “such a decision does not attempt to gain
reasoned acceptance for the result, and thus does not make law in
the sense which the term ‘law’ must have in a democratic society.”>?

The second article was the 1959 Foreword. Its author was Hart
himself, who seemed almost eager to judge the Court’s perfor-
mance for the entire decade. He reviewed all the criticisms de-
scribed previously, repeated Bickel and Wellington’s verdict, and
then added the following dark prediction: “It [Bickel and Welling-
ton's conclusion] needs to be said with all possible gravity, because
it is a grave thing to say, that the failures are threatening to under-
mine the professional respect of first-rate lawyers for the incumbent
Justices of the Court. . .."™ The Court was too busy, argued Hart,
and therefore no longer took the time to review and debate the
opinions of the various justices. Hart saw a relationship between
the rise in summary and vacuous opinions and the rise in individ-
ual dissents and fragmented majorities. He argued that, had the
Court more time to deliberate and reflect, and if all nine justices
were to reflect fully on each issue, the Court would have produced
more carefully reasoned opinions and there would have been
greater unanimity among the nine justices. Hart was assuming, of
course, that legal reasoning is a bit like shooting at a target: The

1 Textile Workers Umion v Lincoln Mills, 353 US. 448 (1957).

2 Alexander M. Bickel and Henry H. Wellington, Legislative Purpose and Judicial
Process: The Lincoln Mills Case, 71 Harw. L. Rew. 1, 3 (1957).

% Bickel and Wellington, Legisiative Purpose and Judicial Process, at 5.

“  Henry M. Hart Jr., The Supreme Court, 1958 Term — Foreword: The Time Chart of
the Justices, 73 Harv. L Rev. 100, 101 (1959).
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more people and more attempts there are, the greater the likelihood
of hitting on the “right” answer. Hart based this assumption on the
phenomenon he called the “maturing of collective thought™:

Ideas which will stand the test of time as instruments for the solution
of hard problems do not come . . . with dependability to any single
individual even in much longer periods of study and reflection. Such
ideas have ordinarily to be hammered out by a process of collective
deliberation of individuals, gifted or otherwise, who recognize that
the wisdom of all, if it is successfully pooled, will usually transcend
the wisdom of any.®

In this case, the right answer would win the assent not only of more of
the Court, but of the legal community and the nation as well. Thus, the
legitimacy and persuasive power of the Court would be strengthened
by better legal reasoning. Furthermore, Hart suspected that eventu-
ally the number of petitions going up to the Court would decline if it
took fewer cases: “Its dockets would be freed of a large number of
cases which now come there only because of the uncertainties which
are generated by the failures of reasoning of previous opinions.”*

We can now summarize the basic tenets of reasoned elaboration as
developed by the critics of the Supreme Court in the preceding sur-
vey. The fundamental proposition supported by each succeeding set
of Forewords was that a judgment accompanied by a reasoned justifi-
cation - whatever its political outcome - was better than a judgment
alone even if it reflected the “right” result. The authors of the Fore-
words believed this for three reasons. First, as Jaffe suggested, in a
“realist” contest of wills within the judiciary, it was difficult to predict
whose politics will win; on the other hand, the demand for a rea-
soned justification cabined the extent to which a single political per-
spective could capture the Court. Second, as Braucher, Sacks, and
Brown suggested, “judicial statesmanship” — through the use of the
denial of certiprari and per curiam affirmances and reversals — denied
the nation a crucial resource. The reasoning behind the Court’s deci-

%  Hart, The Supreme Court, 1958 Term, at 123. Hart revealed a classical liberal as-
sumption in this statement: Like Mill or Madison, he was skeptical of idealism and
the utility of abstract reasoning; he placed maore faith in the operation of the “market-
place” of ideas, where truth (which exists) is uncovered through the constant friction
of conflict and debate. It is interesting that, at the same time Hart made this argu-
ment, “pluralism” in political science, which attempted to defend a modernized ver-
sion of Madison, was becoming dominant within its own field. See, for example,
Robert Dahl, A Preface to Democratic Theory {1956) and section 4.7.

% Hart, Supreme Courl, 1958 Term, at 125.
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sions was critical to the creation of understandable and guiding
precedent; and furthermore, only by revealing its reasoning could
people grasp the principle underlying a court’s decision to let prece-
dent stand. Third, as Bickel and Wellington and Hart suggested,
there was likely to be a relationship between the quality of a deci-
sion’s underlying reasoning and the likelihood of the decision’s be-
ing “right.” The best way to ensure that the Court actually engaged
in sufficient reasoning about a case was to demand to see the process
in writing; further, the best way to ensure that the Court reasoned
well about a case was to demand that it review its reasoning process
often and among as many of its members as possible.

Thus, reasoned elaboration was a theory of adjudication in
which reason served three functions: It controlled political willful-
ness, it provided the public with principles around which action
could be planned, and it helped increase the likelihood of the right
outcome.¥ It is clear that the realists would have denied each of
these propositions. The idea that "political” decisions could be cab-
ined by institutional arrangements is, of course, one of the first
myths attacked by realism. Similarly, legal realists belittled the
value of the public exposition of principles by the courts, arguing
that rule making was an act of myth making. Finally, the realists
would have been mystified by the idea that there was a “right” le-
gal answer to which the court could be held accountable and to-
ward which judges could be directed through institutional reform.,

There was, in fact, a realist reaction to the reasoned elaboration
critique of the Court. Judge Thurman Arnold responded to Hart's
Foreword with a strongly worded critique in which he attacked
Hart’s premise that law appliers acted differently from law
makers.*® Arnold questioned whether Hart’s ideal could ever be a
reality, and he concluded by rejecting the idea of the “maturing of
collective thought™:

[Tlhere is no such process as this, and there has never been; men of
positive views are only hardened in those views by such confer-

 Hart seemed most concerned with the Court’s producing the “right” answers
to the substantive legal question presented in the case; he did not raise the question
of why the Court, as opposed to another branch of government, should endeavor to
produce the right answer. Wechsler was the first legal process scholar to draw an ex-
plicit connection between the mﬂhndulogy of reasoned elaboration and the justifica-
tion of judicial review. See section 5.

e ﬁmmwmﬂsw 71 Harv, L. Rer. 1208, 1311 (1960).
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ences. . . . The only kind of court that could successfully follow Pro-
fessor Hart's prescription would be a court composed of men with-
out deep seated convictions about current national problems ...
[s]uch a court might be found in a Trappist monastery.®

In the following year’s Foreword, Erwin Griswold rejected Judge
Arnold’s critique: “Arnold’s argument wholly fails. . . . To me ‘the
maturing of collective thought’ is a profound reality. " Griswold’s
response was more a rebuke than a rebuttal: He seemed to regard
Amold with the same condescension with which the realists once
dismissed Langdell and Beale.

In rejecting the realist model of legal reasoning, the legal pro-
cess school was resurrecting and reinterpreting the core features
of classical positivism. The legal process school’s interest in con-
trolling political willfulness reflected an interest in a theory of
constraint that took seriously the separation of law and morality.
The attempt by adherents of the legal process school to develop
strategies for discovering the “right” result in adjudication re-
flected an attempt to take seriously the sources thesis, and to hold
judges accountable to the sources of law in American constitu-
tional law. Finally, the legal process school’s interest in the public
exposition of principle reflected an attempt to provide a modern
application of classical positivism's command theory of law, in
that the Harvard Forewords treated the Supreme Court’s holdings
like the functional equivalents of Austin’s sovereign commands.
The legal process school differed from classical positivism in its
extraordinary interest in adjudication (as opposed to the defini-
tion or identification of legal systems). The positivism of legal pro-
cess was not wholly successful because it was still too wedded to
what at best was a modernized version of the command theory:
The Forewords were still too focused on the elaboration of legal
principle and seemed either to ignore or deny the existence of ju-
dicial discretion. Legal process still needed a jurisprudence that
would disentangle it from the command theory but would retain
the heart of positivism. Legal process found that jurisprudence in
the writings of Hart and Sacks.

% Arnold, Professor Hart's Theology, at 1312-13.
%  Erwin N. Griswold, The Supreme Court, 1950 Term = Foreword: Of Time and Alhi-

tudes — Professor Hart and fudge Arnold, 74 Harp. L. Rev. 81, 85 (1960).
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4.3. THE JURISPRUDENCE FOUNDATIONS
OF LEGAL PROCESS

The generation of Harvard scholars who attacked the realist legacy
was supported by an ongoing project led by Hart and Sacks that
eventually resulted in a collection of materials entitled The Legal
Process. The manuscript remained unpublished for thirty-six years,
but its typewritten pages had been copied in various formats and
used frequently at Harvard as well as other law schools.®' The Legal
Process does not have a reputation as one of the major texts of Amer-
ican jurisprudence.® Yet a brief examination of the materials reveals
that the volume contains - amid the very technical discussions of
case law and legislative processes—a substantial (one-hundred-
page) discussion of the philosophy of law. This section will briefly
sketch the theory of law set out by Hart and Sacks and then argue
that their theory of law is rooted in classical legal positivism.

The section in The Legal Process on jurisprudence was entitled
“Introductory Text Notes on the Nature and Function of Law.” [t
should come as no surprise that Hart and Sacks began the chapter
with a rejection of legal realism. They stated that their theory of law
“reject(s] the teaching of a vast body of literature which has accu-
mulated during the last half century seeking to equate the method
of the various social sciences, and in particular of law, with the
methods of the natural sciences.”®? Hart and Sacks put into this lat-
ter category Felix Cohen, Walter Wheeler Cook, Jerome Frank, and
Oliver Wendell Holmes. They noted that “in the American legal tra-
dition . . . the notion that law can somehow be drawn from the be-
havior patterns of people has been [linked to] the notion that ethics
is a body of thought to be distinguished sharply from law,"* a posi-
tion that Hart and Sacks rejected. On the other hand, Hart and

#  The editors of the 1994 Foundation Press edition are to be credited for facili-
tating the long-overdue publication of The Legal Process. In addition, Professors Es-
kridge and Frickey have written a very thoughtful critical introduction to the book.
See Hart and Sacks, TLF, at li-oooivi.

| do not mean to suggest that The Legal Process was not highly regarded in the
academy. It has influenced a wide range of legal scholarship in areas as diverse as
procedure, legislation, and statutory interpretation. See Hart and Sacks, TLP, at exxv
{noting The Legal Process’s influence in legal scholarship). | do think, however, that it
has not been given the same regard by legal philosophers. This trend may be chang-
ing. See, for example, Duxbury, Faith in Reason, at 653 and Anthony |. Sebok, Reading
The Legal Process, g4 Mich. L. Rev. 2701 (1996).

®  Hart and Sacks, TLF, at 107.

“  Ibid., at 108 (citations omitted).

129



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

Sacks did not reject the temporary divorce of law and morality. Im-
mediately after criticizing Holmes for separating law and morality,
they explained that they saw the relationship between law and
morality as based on “the principle of institutional settlement,”
which “requires that a decision which is the due result of duly es-
tablished procedures be accepted whether it is right or wrong - at
least for the time being.”s5 Hart and Sacks therefore recognized that
there is no necessary connection between law and morality and
therefore embraced a central tenet of legal positivism, the separabil-
ity thesis.

Yet, Hart and Sacks's turn toward legal positivism seems to be
contradicted by their own characterization of law:

[T]he ultimate test of the goodness or badness of every institutional
procedure and of every arrangement which grows out of such a pro-
cedure is whether or not it helps to further . . . [the task of] “establish-
ing, maintaining and perfecting the conditions necessary for commu-
nity life to perform its role in the complete development of man. "%

We should note two aspects of this statement. First, it is about
law - the concept of law, not Anglo-American law, nor constitu-
tional law, nor law in the twentieth century. Second, it appears to be
a definition of law based on the satisfaction of a moral condition:
Law is an institutional procedure that helps to establish the condi-
tions necessary for community life to perform its role in the com-
plete development of society. But as natural law theories go, Hart
and Sacks offered a very peculiar definition of law. For them, the
test was not whether the institutional procedure in question actu-
ally promoted the complete development of society; it was whether
the institutional procedure promoted the conditions necessary for
the complete development of society. In fact, for a natural law the-
ory, this definition of law is extraordinarily weak: After all, depend-
ing on how loosely Hart and Sacks defined the set of conditions
necessary for the complete development of society, the rules of al-
most any legal system, regardless of their actual evil results, could
count as law under Hart and Sacks’s definition.

What are the “conditions necessary for the complete develop-
ment of man"? Hart and Sacks stated that there were three “objec-

@ Ibid., at 104,
“ [Ibid., at 110-11 (quoting Joseph M. Snee, Leviathan at the Bar of Justice, in
Government Under Law 47, 52 [Sutherland, ed., 1955]).
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tives of every society.”” We can assume that the achievement of
these objectives is coextensive with the satisfaction of the condi-
tions necessary for the complete development of man. The three
“objectives of group life” were:

i. “to avoid the disintegration of the social order;
ii. “the great desiderafum: to maximize the total satisfactions of
valid human wants, and keep on maximizing them;
iii. “the pragmatic necessity of a currently fair division."s®

I want to reject an easy and tempting interpretation of this test
for law: that the use of the word maximize in (ii) means that Hart
and Sacks were simply Benthamite utilitarians. Hart and Sacks
wanted to maximize only valid human wants. The question is, what
are those? Hart and Sacks explicitly rejected the idea that a valid
human want can be found simply by measuring the intensity of hu-
man desires.® There must be a filter and a ranking mechanism. But
then did they mean that the law has to be tested against moral
tenets, as some of the Catholic Natural Lawyers from the 1940s ar-
gued?™ The separation of law and morality demanded by the prin-
ciple of institutional settlement entails that Hart and Sacks wanted
to avoid the natural law option. In a deft move that navigated be-
tween utilitarianism and natural law, their definition of a valid hu-
man want ultimately referred back to the principle of institutional
settlement: “To the extent that doubt is possible about the validity
or ranking of certain human wants, or of certain wants for certain

& Hart and Sacks, TLP, at 104.

# Tbid.

#  [hid., at 111.

M See text accompanying n23. This is not to suggest that all Natural La
share in the Neo-Scholastics’ simple-minded test for law. 1 bring the Neo-Scholastics
up only because they, along with Lon Fuller, were the sort of natural law theorists
writing during the 19408 and early 19508. Although they differed in the type of test
they iprlied. both the Neo-Scholastics and Fuller used morality as a test for the exis-
tence of a law or legal system. As | note in Chapter 6, not all natural lawyers are of
this epistemic variety. Nonetheless, it is useful to speculate how compatible Hart and
Sacks’s theory is with other, more sophisticated, nonepistemic natural law theories.
For example, up to this point one might have argued that Hart and Sacks’s
is compatible with Finnis's i natural law theory. Finnis argued that laws
are those rules “[M Jade in accordance with regulative legal rules, by a determinative
and effective authority . . . directed to reasonably resolving any of the community’s
coordination problems . . . for the common good of that community.” John Finnis,
MNatural Law and Natural Rights 276 (1980). Nonetheless, as we shall see later, Hart and
Sacks’s definition of a "valid human want” is far less resirictive than the "basic
goods™ that constitute the end of community life in Finnis's theory.

131



LEGAL POSITIVISM IN AMERICAN JURISPRUDENMCE

people, the procedure of institutional settlement often operates to
remove the doubt.””! Hart and Sacks seem to be saying that in order
to know whether a human want is a valid human want, we must
evaluate it according to a test generated by the “procedure of insti-
tutional settlement.” Yet we originally wanted to know what was a
valid human want in order to determine what sort of social
processes were justified under the principle of institutional settle-
ment and thus learn more about the content of the principle of insti-
tutional settlement. Their definition of the principle of institutional
settlement appears circular. The question then becomes whether
this problem can be overcome.

We might try to move our focus onto the third objective of law:
the “fairness” condition. Could Hart and Sacks have argued that the
procedure of institutional settlement which identifies valid human
wants was limited to those “ultimate tests of goodness and badness”
that are fair? We should be skeptical of any hope of rescue from this
direction. Hart and Sacks modified the word fair with the phrase
“pragmatic necessity.” The pragmatic necessity of fairness was a
floor — it was based not on a substantive theory of justice or the good
but on basic human psychology. The worse-off must see the legal
system as “preferable to open revolt.”7 In fact, once the definition of
the “objectives of every legal system” is parsed, it turns out that con-
dition (iii) and condition (i) ("avoid the disintegration of the social
order”) are really the same thing. Neither the “pragmatic necessity
of fairness” nor the avoidance of social “disintegration” helps spec-
ify the content of either the procedure or principle of institutional
settlement; Hart and Sacks in fact admitted this by using a compara-
tive intensifier to describe the condition that really does all the work:
Condition (ii) was called the “more important” of the three.”™

Another way of saving Hart and Sacks’s definition from circular-
ity might be to take advantage of the mechanisms of institutional
settlement suggested by the text. Hart and Sacks noted that the pro-
cedure of institutional settlement “often” tests what is a valid hu-
man want, but not always.” Institutional procedures further nar-
rowed the range of choices down but still left gaps. Those gaps
would be filled by choices channeled but not determined by the in-

N Hart and Sacks, TLP, at 112,
T [bad., at 104.

7 [hid.

™ Ibid., at112.
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stitutional structure. A choice about valid human wants within this
narrow range could come through either reasoned elaboration (by a
validly empowered individual) or preference (by a validly identi-
fied majority). In truth, only the second source is truly an indepen-
dent source of judgment, because reasoned elaboration is designed
to be an application of prior judgments that reflect the preferences
on a validly identified majority. Judgment through majority prefer-
ence is an independent source of normative value but is not neces-
sarily a form of utilitarianism. Voting maximizes first- and second-
order preferences, not pleasure (the two values could, but do not
necessarily, overlap).”™ A valid human want based on preference re-
flects a normative judgment, but of what sort? Not utilitarian, but
majoritarian (maximizing representation, not welfare). Under this
reading of Hart and Sacks’s theory of institutional settlement, their
theory is saved from empty circularity only by having it revert to a
default rule of majoritarianism. Most human wants would be tested
against the filter of a current institutional procedure, and an institu-
tional procedure would be deemed “law” if it did a good job of
identifying valid human wants. When an institutional procedure
suffered failure - where there were “gaps” - it would not necessar-
ily fail to count as law as long as it could take into account a norma-
tive judgment rooted in a valid majority preference vote. Left miss-
ing from this analysis was how those who were responsible for
operating the institutional procedures were supposed to know
what was a “valid” method of measuring majority preference. It is
likely that Hart and Sacks had not fully considered the possibility
that voting procedures may be not only mathematically complex
but normatively contestable as well. Baker v. Carr had not yet been
decided, and when it was, Hart disapproved of the Court’s entry
into the “political thicket” of reapportionment.” Therefore, under
my analysis, the principle of institutional settlement was not de-
fended by Hart and Sacks on the basis that it would necessarily pro-
duce just results. It was defended on the basis that it would help the
majority produce the results that the majority would prefer. [t was a
test of technical competence.

™ See, for example, Ronald Dworkin, A Matter of Principle 361 (1985).

% Baker v. Carr, 369 US. 186 (1962). Frankfurter warmed the Supreme Court
away from the “political thicket” of ?mmmmnt in Colegrove v. Green, 328 US,
549 (1946), a view that Hart endorsed. See Albert Sacks, Henry Hart, 82 Haro. L. Rev.
1593, 1504 {106g). According to Laura Kalman, Baker so “alienated”™ Hart that it “sent
him over the edge.” Kalman, The Strange Career of Legal Liberalism, at 31 n32 (1996).
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The principle of institutional settlement and Hart and Sacks’s
definition of law are positivist because they hold that law is an
institutional procedure that helps to establish the conditions
necessary for a community to achieve the ends of group life as
identified by the community’s own institutional procedures.
Hence, their statement that “law is essentially concerned with the
pursuit of purposes””” captured the heart of legal process as a
theory of law. Law, for Hart and Sacks, was wholly instrumental;
it was about achieving society’s purposes - whether for good or
for evil.”™ To say that, at a minimum, law performs a coordinat-
ing function is consistent with recent theories of legal positiv-
ism.™ According to The Legal Process, although it was possible to
have many different legal systems promoting many different pur-
poses (some moral, some not), it was impossible to construct a le-
gal system that at its most basic level does not issue a purposive
command.

An objection one might raise to the foregoing analysis is that
Hart and Sacks said that their theory of law-as-purposive-com-
mands was itself based on a claim of morality. One could rightly
point to the following passage:

It is important to see that this distinction . . . is not in a just sense a
distinction between law and morals. It is a distinction rather between
one aspect of morals in relation to law and another. For the proposi-
tion that settled law should be respected, until it is duly changed -
that a decision is in some sense “right” simply because it has been
duly made - is itself an ethical concept, resting on the recognition
that defiance of institutional settlements touches or may touch the
very foundations of civil order and that without civil order morality
and justice in anybody’s view of them are impossible ®

It would be a mistake to think that this passage proves that Hart
and Sacks believed in a necessary connection between law and

7 Hart and Sacks, TLP, at 118.

"™ As | argue in section 4.5, it is for this reason that | believe that Fuller would
find Hart and Sacks’s definition of law unacceptable. He would have to make the
same argument against them that he made against H. L. A. Hart's form of legal posi-
tivism. 5ee Lon L. Fuller, Positivism and Fidelity to Law - A Reply to Professor Hart, 71
Harv. L. Rev. (1958); but see Lon L. Fuller, The Morality of Law 223 naz (2d ed., 196g)
(,miguﬁng that Henry Hart and he might agree on the ends of law).

See, for example, Joseph Raz, The Morality of Freedom 101-4 (1988); Joseph Raz,
The Authority of Law 116-21 (1979).
®  Hart and Sacks, TLF, at 119-20.
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morality and therefore rejected legal positivism.®! In the same way
that they carefully resisted the temptation to invest the phrase
“valid human wants"” with natural law, Hart and Sacks resisted the
temptation to invest the phrase “ethical concept” with natural law.
In the foregoing quotation, Hart and Sacks distinguished a second
sense of morality that is not like what we usually mean by that
term. They argued that the duty to obey the law is itself a reason
based in morality. This argument is not at all uncontroversial, but
even if it were true it is not clear to what extent it serves the natural
lawyer.® All the positivist needs to argue is that the existence condi-
tion for a legal system (or the definition of a rule of recognition)
need not rely on claims about morality. That position is compatible
with the claim that someone has a moral reason (even a duty), once
the legal system or the law has been identified, to obey the law.

The only claim that the positivist cannot concede, and that Hart
and Sacks’s statement did not imply, is that the identification of the
law which one has a moral duty to obey necessarily relies upon the
truth status of the moral content of the law. Hart and Sacks’s posi-
tion is compatible, however, with a large set of morally suspect le-
gal systems, and that is because it says nothing more than that one
has a duty to promote those conditions which allow a community
to flourish. Unless one operates with an unnaturally narrow defini-
tion of what it means to flourish or is a skeptic of the possibility of a
variety of social systems’ being able to promote flourishing, their
definition of law is consistent with a variety of legal systems, not all
of them rooted in what is usually called moral truth.

The claim that all humans thrive in communities organized
through law is not an exclusive basis for a natural law (or any other)
argument. This point could be argued by a positivist with utilitar-
ian tendencies like Bentham or a positivist with natural rights ten-
dencies like H.L.A. Hart. Ultimately, the natural law interpretation
of Hart and Sacks’s quotation cannot be based on the argument that
the norm “obey the law" is a moral principle, because without any
independent moral content as to what counts as a valid rule of
recognition, any norm valid according to its own legal system will

# See Vincent A. Wellman, Dworkin and the Legal Process Tradition: The Legacy of
Hart and Sacks, 29 Ariz. L. Rev. 413, 470-1 (1087) (despite affinities with Dworkin,
“Hart and Sacks did not advocate anything like a natural law theory. . . . What can be

e from their views about the nature of laws suggests a positivistic orientation

2 See M.B.E. Smith, Is There @ Prima Facie Obligation lo Obey the Law?, B2 Yale L.
Rev. 950 (1973).
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carry with it a prima facie moral duty for obedience, because no rea-
son not generated by the system’s own rule of recognition can
validly change what will count as a valid norm under that rule of
recognition.® But the foregoing reasoning simply restates the
proposition that, if one has a duty to obey law because it is law, then
the test of legal validity cannot be identical with the test for moral
truthfulness. The claim that all humans thrive in communities is
consistent with the separability thesis.

Hart and Sacks’s idea that law was a system of general directive
arrangements that creates a set of human obligations demonstrates
their debt to the sources thesis. If one of the purposes of the princi-
ple of institutional settlement was to determine who can decide cer-
tain questions, and to ground a decision maker’s authority in prac-
tical reasoning distinct from moral reasoning, then, like Bentham,
Hart and Sacks were committed to the idea that every legal result
has a “pedigree” and ultimately a human source.

Furthermore, Hart and Sacks were clearly concerned with focus-
ing on law as an authoritative system. Building on the basic defini-
tion of law examined previously, they argued that legal systems are
“general directive arrangements”:

The establishment of a system of institutionalized procedures of set-
tlement necessarily implies general understandings about the kinds
of questions which each of the procedures in the system, whether of-
ficial or private, is going to settle and something about how it is going
to settle them. The system has necessarily to include one or more in-
stitutions authorized to reach additional general understandings for
handling new problems or dealing more effectively with old ones.™

This description corresponds with the position developed by
H.L.A. Hart about the relationship between primary and secondary
rules, which in turn grounded Hart’s argument for the existence
of a rule of recognition that would provide members of the com-
munity with a social rule for legal validity.®® Although Hart insisted

@ This assumes that when Hart and Sacks referred to “duly established
dures” they referred to nothing more than conformity with the procedures that the
:'yaummqi.m‘nnﬁuelﬂ It should be noted that by using the locution “due result of

uly established,” Hart and Sacks invoke an important (albeit inscrutable) phrase
from the U.S. Constitution. See, for example, Edward 5. Corwin, The Doctrine of the
Due Process of Law Before the Crvil War, 24 Harv. L. Rev. 366, 368-73 (1911).

M  Hart and Sacks, TLE, at 113.

8 H.L.A. Hart argued that a legal system relies upon secondary rules to distin-
guish which normative problems it will concern itself with; these secondary rules, in
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that his “social rule thesis” represented a complete rejection of
Austin’s command theory, Hart’s alternative shared with Austin the
basic premise that the ultimate rule of a legal system was, in some
sense, obligatory.® The great difference between Austin and Hart
was that the former believed the obligation arose from the threat of
sanction, whereas the latter thought it arose from a more complex
psychological phenomenon called the “internal point of view."™

By rejecting the command theory (in at least its Austinian form),
Hart and Sacks succeeded in breaking free from the weakest aspect of
classical legal positivism. The command theory posed problems for
legal process not only because it could not explain the origin of rules
in a modern democracy but also because, as we saw previously, it
was silent as to the nature of discretion. To the extent that the Austin-
ian idea of a command relied on a hypothetical threat of sanction, it
gravely mischaracterized the interpretive posture of the law’s sub-
jects. As Hart noted in his discussion of “power-conferring” rules,
laws that allow subjects to create new legal relationships require the
law applier to take a more active role in the interpretation of the law
than does a legal system built entirely of criminal laws:

What is distinctive [about power-conferring rules], as compared with
individuated face-to-face orders which an official, like a policeman
on traffic duty, might give to a motorist, is that the members of soci-

turn, generate primary rules that make up the system of legal obligalions we face
every day. See H.L.A. Hart, The Concept of Law g1—g (2d ed., 1994).

% For Austin, any law was obligatory in the crude sense that one is “obliged” to
obey the instructions of a person holding a gun. See H.L.A. Hart, Positivism and the
Separation of Low and Morals, 71 Harv. L. Rev. 593, 603 (1958). In contrast, rules of

tHon were obligatory in that, to the extent that they were accepted by the bulk
of "officials of the system,” these officials “regard [them] as common standards of of-
ficlal behaviour and appraise crilically their own and each other's deviations as
lapses.” Hart, Concept of Law, at 117 (emphasis added).

¥ See Hart, Concept of Law, at Bg—g1. Raz noted that Hart's account of “duty”
in The Concept of Law was obscured only by the concept of the internal point of view
and suggested that Hart's idea could be best expressed through the notion of a norm.
See | Raz, The Concept of a Legal System 148-50 (2d ed., 1983). Raz's observa-
tion me to suspect that Hart erronecusly focused on the motivation for members
of a legal system to regard a rule as a norm, as opposed to the more important
question of the definition of a norm. | think this is illustrated by Schauer’s sugges-
tion that Austin's phrase general prescription better captures what we mean by a rule
than the word command. Frederick Schauer, Playing by the Rules: A Philosophical Exam-
ination of Rule-Based Decision-Making in Law and m Life 24 n11 (1991). To the extent
that the command theory relies upon the rather unreal notion that every law is nec-
essarily backed by a sanction, it is easy to see why Hart and any other positivist
would reject it.
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ety are left to discover the rules and conform their behavior to them;
in this sense they “apply” the rules to themselves.*

Subjects of the laws who measure their successful conformity to the
law against the presence or absence of a sanction do not engage in
the “reasoned elaboration” of the law; they are merely looking for
uniformities and patterns in their immediate environment. Accord-
ing to Hart, a system of rules defined entirely on their sanctions
(if such a scheme were even possible) would deprive its subjects of
the opportunity to be “private legislators.”® [ think that Hart and
Sacks viewed the law in a very similar way. As we will see later,
Hart and Sacks emphasized the inevitability and virtue of discretion
in adjudication. By rejecting the command theory, Hart and Sacks
both abandoned one of positivism’s greatest embarrassments and
moved the question of discretion to the center of their theory of
positivism.

4.4. REASONED ELABORATION
AS NONCONTINUOUS DISCRETION

Hart and Sacks made a connection between their definition of law
as institutional settlement and the theory of reasoned elaboration as
developed in the Forewords. They set out a typology of different
types of law possible under their theory and suggested that the An-
glo-American system has opted for one particular theory, the theory
of reasoned elaboration. What made reasoned elaboration attrac-
tive, according to Hart and Sacks, was that it imposed two impor-
tant duties on decision makers. The first was consistency or unifor-
mity: “the idea that like cases should be treated alike.”® The second
obliged decision makers to understand the purpose behind a legal
argument before they attempted to apply it: “[E]very statute and
every doctrine of unwritten law developed by the decisional pro-
cess has some kind of purpose or objective, however difficult it may
be on occasion to ascertain it or agree exactly how it should be
phrased.”¥ These two values of reasoned elaboration - consistency
and purpose - were essential features of a legal system.

8  Hart, The Concept of Law, at 39.
% Ibid., at 41. Hart called the power to help make law within the constraints of

pnwer-mnl!'rnng' rules a “huge and distinctive amenity.” Id.
*  Hart and Sacks, TLF, at 147.
" Tbid., at 148.
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Hart and Sacks’s defense of reasoned elaboration was built on a
typology of distinctions. Hart and Sacks distinguished among types
of laws, types of purposes laws could serve, and finally the types of
discretion allowed under the law. To define the types of laws, Hart
and Sacks distinguished between laws that were rules and laws that
were standards. A rule was “a legal direction which requires for its
application nothing more than a determination of the happening or
non-happening of physical or mental events - that is, determinations
of fact.”# A standard did not require the happening or nonhappening
of an event to be put into operation: It was triggered by a “qualita-
tive” change in circumstances.” An example of a rule would be the
prohibition against driving faster than fifty-five miles per hour,and a
familiar standard in law would be the due care requirement in torts.

To define the different purposes of the law, Hart and Sacks next
drew a distinction between principles and policies. A policy “is sim-
ply a statement of an objective (e.g., full employment).”* A princi-
ple differs from a policy “in that it asserts that the result ought to be
achieved and includes, either expressly or by reference to well un-
derstood bodies of thought, a statement of the reasons why it should
be achieved.” Thus, in its every application a principle evidences
its normative coherence with the legal system as a whole. A policy,
on the other hand, need not provide its addressees any principled
reasons for action at all.%

Finally, Hart and Sacks distinguished between “continuing dis-
cretion” and “noncontinuing discretion.” Continuing discretion oc-
curred when “the power-holder is without obligation to relate in
any formally reasoned manner the grounds upon which he acts in
one instance with those upon which he acts in another.”* Noncon-
tinuing discretion was the opposite: The power holder cannot
“think of himself as in the same position as a legislator taking part
in the enactment of the [norm] in the first place.”% He must relate
the decision to the norm in a reasoned fashion. Hart and Sacks

Ibid.. at 130g.
Ibid., at 140.
[bid., at 141.
bid., at 142.
" Arguments of policy justify a political decision by showing that the decision
advances or protects some collective goal of the community as a whole.” Ronald
Dworkin, Taking Rights Seriously 82 (1977).
¥  Hart and Sacks, TLP. at 144.
# Ibid., at 143.

FEEES
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thought that any legal system (and every law) authorized varying
degrees of discretion. A legal system that tried to give judges com-
plete discretion would inevitably fail.* Such a legal system would
still have law, just not very much of it. The rule or standard that au-
thorized continuing judicial discretion in the first place would be
law because it would be directive, authoritative, and general. But
the reasoning in which judges would then engage after they deter-
mined the scope of their discretion would not be legal reasoning (al-
though it could nonetheless be a valid form of reasoning). This is
because the law can only constrain discretion, and so someone exer-
cising continuing discretion cannot, within the scope of that discre-
tion, claim to be employing legal reasoning because legal principles
and policies are used to control discretion. '™

If a decision maker is free to choose to obey or not the guidance
of either a principle or a policy, then the fact that the principle (or
policy) is authoritative, general, and directive is not the decision
maker’s reason for action. Rather, it is simply the content of the
principle (or policy) that is doing the work; the relation of the prin-
ciple {or policy) to the decision maker is the same as if the words
had been delivered by a well-intentioned friend as advice: The lis-
tener is absolutely free to adopt or ignore them.1?! [t is the use of
principles and policies to constrain discretion authorized by law
that is called “reasoned elaboration.” 12

The fact that a legal system reflects the complex structure of rea-
soned elaboration does not mean that the legal system is necessarily
just. The desirability of using legal norms to control judgment in-
stead of granting continuing discretion depends on the extent to
which a given society wanted to organize its social life around the
values of consistency and obedience to purpose. Hart and Sacks
never imagined that a legal system could be a pure instance of dis-

" Ibid., at 162. Martin Golding, a legal philosopher at Columbia who was sym-
pathetic to legal process, made much the same point in a discussion of American
constitutional law: "Our legal system has no privileged status. Not only are systems
possible that differ from ours in content, but so also can principled decisions occur
within the framework of such systems. ... Principled judicial decision-making is
possible in a tyranny.” Martin P. Golding, Principled Dectsion-Making and the Supreme
Court, 63 Colum. L. Rev. 35, 42-3 (1963).

™  Hart and Sacks, TLP at 147.

¥ This analysis adopts an understanding of discretion that is relatively uncon-
troversial. [t conforms, for example, with Dworkin's use of the term in The Model of
Rules I. See Dworkin, Toking Rights Seripusly, at 23.

1 Hart and Sacks, TLP, at 143
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cretion — the question was about matters of degree. Even where
judges are given a vast amount of discretion, it must be true that
those judges have that authority because of a legal process whose
application did not itself allow for continuing discretion. Thus, Hart
and Sacks pointed out that the key to understanding the process of
adjudication was not, as the realists would have it, of deciding
whether or not all law allows discretion, for “reasoned elaboration
and uniformity of application are always called for up to the point
where discretion begins - in defining, in other words, the permitted
scope of discretion. . . . The problem is [therefore] one of the appro-
priate degree of elaboration.”1®® When judges elaborate on a legal
norm, they are essentially trying to provide an answer to the same
question that must have confronted whoever wrote the law: Given
that the point of law making is to achieve some future result, “how
far should the present go in trying to plan the future?”1™ For Hart
and Sacks, the realists’ interest in discretion was basically right but
misplaced: Discretion mattered to the legal theorist because wher-
ever discretion is found, so also will be found attempts to control it,
and that is where reasoned elaboration enters the picture.

The subject of The Legal Process, therefore, was the control of dis-
cretion - the reasoned elaboration of law - at “all levels™: “private,
judicial, legislative, administrative, and constitutional.”'® Hart and
Sacks offered a visual metaphor (“The Great Pyramid of Legal Or-
der”) to describe orderly, almost scientific ratios among these differ-
ent degrees of discretion. At the base of the pyramid are the “bil-
lions and billions of events and nonevents” in which members of
society make laws through private orderings; apply those laws by
complying with contracts, leases, and the like; and apply the public
laws made by the state by complying with the public laws. Here the
decision maker (the private citizen) exercises the greatest degree of
discretion. At the next level are those “situations in which estab-
lished general arrangements are claimed to have been violated,”
but no action is taken by the unhappy party.!™ The next level repre-
sents those cases in which the parties to a dispute settle their legal

U Ibid., at 146 (emphasis added).

14 hid.

W5 Ibid., at 107. See also ibid., at 112 (“The further examination of the nature of
the process of institutional decisions, and of the problems involved in making and
appraising the decisions, in each of the major types of institutional processes is the
concern of these materials from this beginning to the end”).

e Ibid., at 286.
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disagreement privately, through “agreement and formal release, ar-
bitration, and decision by private associations.”'” The fourth level
captures those cases that are "instituted in courts or other tribunals
endowed with powers of formal adjudication” but that are set-
tled.!® The fifth level concerns those cases that are ultimately never
contested in court but are disposed of through a final judgment,
such as a “default or consent judgment,” or a dismissal or plea of
guilty.'® The sixth level consists of litigated cases in courts, and the
seventh level “include(s] all the cases which go to some reviewing
tribunal.”1? The pyramid illustrated that the technique which ap-
propriately regulates the legal relationship between private citizens
(such as a contract) must be different from the technique appropri-
ate to the regulation of the legal relationship at issue in an arbitra-
tion, or an administrative procedure, or an appellate court argu-
ment. A recurrent theme in The Legal Process was the idea that a
good lawyer should be able to pick the degree of discretion appro-
priate for the type of problem at hand, which is why the book fre-
quently asked the student to weigh the comparative advantages of
legal decision making through private agreement, majority voting,
administrative dictate, arbitration, or adjudication.!"! Although the
vast majority of the examples scattered throughout the book in-
volve judicial decision making, it would be a mistake to conclude
that The Legal Process was about only adjudication by courts. If it
were, then Hart and Sacks would have called it The [udicial Pro-
cess,112 It is one of their great achievements that they were able to
take Cardozo's insights about adjudication and apply them to law
outside the courtroom. Thus, although all of the examples in The Le-
gal Process concerned institutional decisions that involve the rea-
soned elaboration of law, not all involved reasoned elaboration of
law by courts.

e Thid.

i Thid., at 287.

1 Jbid.

- Tbid. “How many sub-layers there are at this level depends, of course, on
how many reviewing tribunals are available.”

I This list is meant to be illustrative, not exhaustive, of what Hart and Sacks
meant when they referred to the “choice among several [institutional] procedures”
that society must make in order to take advantage of the principle of institutional
settlement. Ibid., at 112

12 See, for example, Benjamin N. Cardozo, Elements of the fudicial Process 13 (1921).
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4.5. THE VALORIZATION OF ADJUDICATION

It is important to stop for a moment to consider the degree to
which Hart and Sacks equated adjudication and reasoned elabora-
tion. They noted that most, but not all, acts of reasoned elaboration
occur in courts, and that for this reason judges are often viewed as
the typical adjudicator.!® Accordingly, Hart and Sacks initially de-
veloped their view of adjudication by looking at reasoned elabora-
tion in the common law."¥ In Problem No. 10 Hart and Sacks illus-
trated why they clearly rejected the view, which they attributed to
Jerome Frank, that it is impossible to distinguish between issues of
fact and law.1"S Furthermore, they believed that judges, who find
and apply the law, should minimize the discretion of juries, who
find the facts.!'® One might imagine that the reason why Hart and
Sacks thought the jury’s role should be minimized was that laypeo-
ple simply are not as good at judgment as the educated, elite judi-
ciary. But subsequent comments by Hart and Sacks suggest that
they would have also disapproved of a judge’s acting like a jury.
For example, in a case where a judge sits without a jury, they
thought it would be an abdication of the judicial role for the judge
“to state only his naked conclusions: [for example] that ‘the defen-
dant is guilty of driving an automobile so as to unreasonably en-

U3 Hart and Sacks, TLP, at 178.

4 See, for example, ibid., at 345 (Problem No. 10: Law, Fact, and Discretion in
the Application of Law) (reviewing Holmes's decisions in Commonwealth v. Wright,
137 Mass. 250 [1884] and Commonwealth ¢ Sullivan, 146 Mass. 142 [1888]).

"5 Thid., at 344 (citing Jerome Frank, A Plea for Lawyer-Schools, 56 Yale L.]. 1309
l1947]; Jerome Frank, Courts on Trial [1949] and Hart and Sacks, TLE, at 349).

¥ Problem No. 10 concerns jury instructions in which the defendant was ac-
cused of promoting a lottery. The defendant admitted that he had promoted the

me described by the prosecution but denied that what he had done was a lottery.
rt and Sacks asked the student to pick between the following jury instructions:

{a) A request by defendant’s counsel for an instruction that if the jury be-

lieved beyond a reasonable doubt that the defendant had set up and pro-
moted a lottery for money, they should find him guillty;

(b) Amquﬂtb}fﬂ'tpmwhn;aﬂﬂmeyhanmshmhunﬂuhfﬂmmrybe—

lieved beyond a reasonable doubt that the defendant had conducted a
game having the following described characteristics (specifically enumer-
ating all of the characteristics of the game which the defendant had admit-
tedly conducted) then they should find him guilty; otherwise not guilty.

Hart and Sacks, TLF. at 145 ([b] and [c] have been combined for reasons of exposi-
ﬁ;}. Hart and Sacks’s dislike of (a) is expressed pretty clearly at Hart and Sacks,
. at 353.
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danger life.""'7 Hart and Sacks thought that it would be wrong for
a judge to deliver a verdict by stating his or her conclusions and
nothing more:

[TJt will make a great deal of difference if he chooses [this] way out. The
parties will have no idea of the basis of his decision; and the losing
party, being left in the dark, may be harder to convince that the deci-
sion is just. And an appellate court will have trouble in reviewing the
decision to decide whether or not it involves error, unless it retraces the
whole process of decision de novo. Compare the difficulty of reviewing
an arbitrator's award or an administrative order which is unexplained
by an articulate findings or reasons. Perhaps more important, other
private persons will have no aid in planning future conduct.!"®

This statement led into a section entitled “"The Reason-for-Being of
Judicially Declared Law,” which used Lon Fuller’s The Forms and Lim-
its of Adjudication to set out the essential features of adjudication.”®
Although the Fuller article was presented as just another selec-
tion for the student to read, Fuller was not merely just another au-
thor whose views Hart and Sacks thought should be represented in
the text.!? They cited to Fuller so frequently, and used his terminol-

17 Ibid., at 356. Note that this option resembles jury instruction (a) quoted in
Problem No. 10, ibid., at 145

"% Tbid., at 357.

" This section actually begins with two problems that illustrate successful and
umu:teufull%wmﬂﬁuudphdmtlm The first problem is based on Norway Plains
Co. v. Boslon & E.R.. 1 Gray 263 (1854). Chief Judge Shaw’s decision, in which
he limited the extent of a railroad’s duty as a common carrier, might be seen as an ex-
ample of “instrumentalism.” See Morton |. Horwitz, The Transformation of American
Law, 1780-1860 go~7 (1977). Although used primarily to demonstrate the desirability
of commaon law courts to make law, Norway Plains Co. also serves as an example of
adjudication that was successful (more or less) because the decision maker gave the
reasons for his decision. (Tt should be noted, however, that notwithstanding their
general satisfaction with Shaw, Hart and Sacks still thought that he had not done as
well with his own method as possible, and they point out that Shaw’s conclusion
that the railroad’s obligations as a common carrier ended at the platform did not fol-
low from his argument.) The next problem, “The Need for the Reasoned Elaboration
of Precedent: The Case of the Faithless Fiduciary,” was chosen, | . because it is
based on a decision that lacks the imagination and creativity of Norway Plains. See
Hart and Sacks, TLP, at 397 (reviewing Berenson v Nirenslein, 126 Mass. 285 [1g950]).
In addition to teaching the student about how common law courts make law by
choosing between competing lines of precedent, this problem is also an exampile of a
court that failed to give adequate reasons for its adjudicative act.

1 As Eskridge and Frickey noted, Hart and Sacks reproduced an *from
‘[a}n unpublished paper presented by Professor Lon L. Fuller to a group of Harvard
University faculty members on November 19, 1957."" TLP, at 397, n." (citing the 1958
version of The Legal Process) (hereafter Fuller, Manuscript). This paper - much like The
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ogy so naturally, that there is good reason to believe that Hart and
Sacks self-consciously adopted his view of adjudication.!?! Fuller
began his argument, like Hart and Sacks, by noting that laws must
be based “upon some rule, principle, or standard,”12 and, like Hart
and Sacks, connected the rationality of law to its being “purpos-
ive.”12 Fuller, however, was far more systematic in organizing a
conceptual picture of adjudication, and it is difficult to imagine
that Hart and Sacks were not familiar with at least the general out-
lines of Fuller’s theory.! Fuller tried to identify the conditions un-
der which adjudication might occur in its ideal form, so that he
could then determine at what point legal process ceased to be adju-
dicative and deteriorated into either “a Mixed, Parasitic, or Per-
verted Form of Adjudication.”'? Fuller thought that for a decision-
making process to be adjudicative, it had to possess the following
features: (1) The process must be adversarial - “the arguments of
counsel hold the case, as it were, in suspension between two op-
posing interpretations of it."'2 (2) “The adjudicative process
should not normally be initiated by the tribunal itself."1¥ (3) The
tribunal should aspire to base its decision (as much as possible) on
the proofs and arguments presented by the parties.!® Fuller was

Legal Process itself — was famous and often cited during Fuller’s lifetime and yet it re-
mained unpublished. See Summers, Instrumenfalism and American Legal Theory, at 10. A
later, substantially revised version of the essay was published posthumously. See Lon L.
Fuller, The Forms and Limits of Adjudication, g2 Harv. L. Rev. 153 (1978) (hereafter Forms).

121 See Duxbury, Faith in Reason, at 633. The picture of adjudication attributed to
Fuller in the following pages of this work bears a strong resemblance to the five fea-
tures of adjudication that Abram Chayes attributed to the “received tradition” civil
litigation in the 19508 and "60s. Abram Chayes, The Role of the fudge in Public Latw Liti-

ion, Bg Harv. L. Rev. 1281, 12B2-3 (1976). For a more complete analysis of Fuller's
picture of adjudication that places it within his theory of law, see Robert 5. Summers,
Lon Fuller go-100 (1981).

2 Hart and Sacks, TLP, at 398 (quoting Fuller, Manuscript). In their introduc-
tory section on “general directive arrangements,” Hart and Sacks had i
laws according to the degree they possessed either the features of a rule or standard,
and promoted either a principle or a policy. See Hart and Sacks, TLP, at 138-43.

18 Ibid., at 400 (quoting Fuller, Manuscript).

1% See Duxbury, Faith in Reason, at 633.

135 Fuller, Forms, at 381.

13 [bid., at 381, citing Lon Fuller and John D. Randall, Professional Responsibility:
Report of the Joint Conference, 44 A.B.AJ. 1159, 1160-1 (1958), and see Summers, Lon
Fuller, at g1. Hart and Sacks say mmmmlluml'hrtandﬁuh TLF, at 633 and
643 (* Adjudication implies . . . [a] a solution upon the parties to a
dhputein&urupuhmwhidiﬂwhavtfdladmagm.-. . [Tlhe process is mot one
of mediation*).

17 Fuller, Forms, at 385,

128 [bid., at 188—g1.
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well aware that this condition is more often honored in its breach,
but he was emphatic about pointing it out as one of the early warn-
ing signs of a procedure crossing the invisible line between a mixed
form of adjudication and a perverted form.12® (4) The tribunal must
be impartial.'3 Hart and Sacks said something similar but added a
criterion: “[A]djudication implies that the deciding officers are not
politically accountable to anyone for any particular decision ...
[they are] subject only to their own consciences.”'¥ (5) The tri-
bunal’s decision must be retroactive - that is, it may have prospec-
tive effects, but it must also have a retroactive effect.!3 (6) The tri-
bunal “must . . . at some appropriate point . . . give reasons for the
result reached.”13 This is one of Fuller's most difficult claims to in-
terpret, and while | tend to agree with Summers's attribution of
this position to Fuller, in The Forms and Limits of Adjudication Fuller
made a slightly weaker claim.'™ On the other hand, in the same es-
say Fuller also said that “it seems clear that the fairness and effec-
tiveness of adjudication are promoted by reasoned opinions [in
which the tribunal states its reasons].”13 It is very likely that if

12 Tbid., at 388 ("We need to remind ourselves that if . . . the grounds for the de-
cision fall completely outside the framework of the argument, making all that was
discussed or proved at the hearing irrelevant - then the adjudicative process has be-
come a sham”). Summers pointed to another reason as well: “As [Fuller] saw it, “the
essence’ of |adjudication] is to give each side a chance to know what the other is say-
ing and to afford each an opportunity to refute the other.” Summers, Lon Fuller. at ga.
Robert Bone argued that this feature of Fuller's theory of adjudication reveals its
progressive potential, which has been ignored by later critics. Robert Bone, Lon
Fuller's Theory of Adjudication and the False Dichotomy Between Dispute Resolution and
Public Law Models of Litigation, 75 B.ULL. Rev. 1273, 13067 (1995).

13 Fuller, Forms, at 391.

W Hart and Sacks, TLF, at 642.

12 “It is not the function of courts to create new aims for society or to impose
new basic directives.” Fuller, Forms, at 392; see also Summers, Lon Fuller, at g2. Hart
and Sacks seem to have been less hostile to prospective decision making than Fuller.
See Hart and Sacks, TLP, at 600-15; but see Hart and Sacks, TLF, at 63040 (Problem
MNo. 23, Advisory Opinions: The Case of Mr. Jefferson’s Incompleted Forward Pass).

1 Summers, Lon Fuller, at g2.

™ See Fuller, Forms, at 387.

15 [bid., at 388. What Fuller ultimately believed is not so important, because
Hart and Sacks appear to agree with the position Summers attributed to Fuller. They
said that “it is an integral part of the concept of adjudication as exemplified in the
conventional forms of the judicial process that decision is to be arrived at by reference
to impersonal criteria of decision applicable in the same fashion in any similar case.”
Hart and Sacks, TLP, at 643 (emphasis added). If “by reference” means that the tri-
bunal must publicly state its reasons, then Hart and Sacks were taking an even
stronger position than Fuller on the connection between the giving of reasons and
the having of reasons in adjudication. It is interesting that in the version of The Forms
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Fuller believed, like Hart, that adjudication depended, in some
way, on the presence of reasoned opinions, he also believed that the
adjudicator should articulate those reasons. Obviously, the idea
that an adjudicator should be required to make a public statement
of his or her reasons is an idea that we have already encountered in
the earlier discussion of Hart's Foreword and the development of
reasoned elaboration.

Hart and Sacks recognized that given the complexity of the defi-
nition of adjudication they adopted, adjudication was appropriate
for only a fraction of institutional decisions. They followed Fuller
by declaring that adjudication was much more effective at resolving
conflicts that result from human organization through “common
ends” or “shared purpose,” as opposed to organization “by reci-
procity.”1% In a system defined by reciprocity, people could rely on
market mechanisms to mediate their interests and regulate their
transactions peacefully. Fuller defined “order by reciprocity” by
contrasting it with “organization through common ends":

Order (or organization through common ends) can be illustrated by the
following situation: A common road gives access to two neighboring
farms. A boulder rolls across this road, blocking it. . .. Joining to-
gether [the two farmers] are able to remove the obstacle. Here an as-
sociation of two men makes both of them richer. . . . Organization by
reciprocity, on the other hand, requires that the participants differ in
their “values,” that is, that they evaluate differently the same ob-
jects. . . . By a trade of [the objects], both farmers can become richer.!¥

According to Fuller, problems of reciprocity, unlike problems of
shared ends, have no rational solution and therefore should not be
solved by adjudication but through other forms of institutional de-
cision making, such as negotiation (private law making) or voting
(legislation).!® There is something almost perverse about Hart and
Sacks's simultaneous embrace of the form of common law adjudica-
tion while they rejected as a subject for adjudication conflicts result-
ing from the private sphere - after all, the common law is mostly

amd Limifs of Adjudication that Hart and Sacks qlunted in The Legal Process, Fuller
seems to assume that the tribunal will state to the losing party the reason for its deci-
sion. See Hart and Sacks, TLFP, at 644

1%  Hart and Sacks, TLP, at 647; see also ibid., at 402 (quoting Fuller, Manuscript).

1% Thid., at 647. It is important to note that Fu.'ller accepted that problems stem-
ming from u'u':ﬂmmermun'l:lz values (“organization by reciprocity”) are technically
susceptible to regulation by sither the market or politics.

13 Ibid., at 645, and see Fuller, Forms, at 361.
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concerned with disputes in contract, property, and torts. Fuller an-
ticipated and answered this problem: He argued that although cre-
ating and policing the rules of the market is a shared purpose and
therefore an appropriate subject of adjudication, the outcome of the
market is not a shared purpose and therefore an inappropriate sub-
ject of adjudication.’™ It is for this reason that Hart and Sacks con-
cluded that “questions arising within the regime of reciprocity with
respect to what constitutes a satisfactory exchange are not ordinar-
ily appropriate for adjudication.”'¥ For similar reasons, Hart and
Sacks followed Fuller in concluding that, if a problem involves the
application of many rules and principles - even if any one of them
could be solved rationally - then it is “polycentric” and “require[s]
handling by the method of either ad hoc discretion [managerial dic-
tate] or of negotiation or of legislation.”¥

Fuller did not argue in The Forms and Limits of Adjudication that
adjudication is superior to other institutional procedures from the
perspective of either morality or philosophy, although he did make
this argument in The Morality of Law.'¥ In fact, as Hart and Sacks
suggested, Fuller was well aware that adjudication can sometimes

A market is a regime of reciprocity; it presupposes and requires a divergence
of individual objectives. Establishing the rules necessary for the functioning of such
a mechanism is a meaningful task for adjudication; performing the tasks of the
mechanism itself is not.” Hart and Sacks, TLP, at 402 (quoting Fuller, Manuscript).
This distinction between the rationality of social rules and their outcomes is based, in
part, on Hart and Sacks's adoption of the Fullerian idea of the “fallacy of the static
pie.” Tbid., at 102-13 (attributing the phrase to Hart and Fuller). Hart and Sacks seem
to have assumed, contrary to Rawls, that although institutional arrangements con-
cerning the market have a rational structure, the distribution of goods in a society
governed by a rational institutional structure is not, in itself, subject to rational
analysis. See John Rawls, A Theory of Justice 83—go (1971), and Duxbury, Faith in Rea-
son, at 653. See also Fuller, Forms, at go4 ("The court gets into difficulty, not when it
lays down rules about contracting, but when it attempts to write contracts”).

140 Hart and Sacks, TLP, at 646.

W Ibid., at 674 and see ibid., at 647 (“[a)djudication of disputes about manage-
ment decisions involving the selection of a course of action for the future a
many possible courses is not ordinarily satisfactory, if it is feasible, at all, because of
the numerous variables to be taken into account”). See also Fuller, Forms, at j04-404;
Chayes, Role of the Judge, at 1289-g2 (on “the demise of the bipolar structure” in mod-
ern litigation) and Melvin Aron Eisenberg, Participation, Responsiveness, and the Con-
sultative Process: An Essay for Lon Fuller, g1 Harv. L. Rev. 410, 424-5 (1978) (Fuller’s
polycentric model is partially a result of the parties to the dispute not being evalu-
ated by the same criteria). For a criticism of Fuller’s distinction between bipolar and
polycentric problem solving, see Owen Fiss, Foreword: The Forms of Justice, g3 Haro. L

Rev. 1, 39-44 (1979).
W2 Fuller, The Morality of Law., at 157-62.
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be less effective than other techniques at settling disputes.’¥* He
suggested, however, that because adjudication concerned itself
solely with disputes that can be rationally resolved, it was “a ten-
dency of the adjudicative process to induce voluntary acceptance of
its results.”* Hart and Sacks rejected the idea that "there are no
disputes of any kind which cannot be effectually settled by estab-
lishing an impartial and sufficiently prestigeful tribunal to hear
them, giving both sides or all sides of the dispute an opportunity to
present their evidence and argument, and then having the tribunal
make its decision.” %% Hart and Sacks’s chapter on the common law,
like Fuller's essay, is explicitly about defining adjudication and
then determining when it should be chosen in favor of some other
method. Hart and Sacks agreed with Fuller that knowing the limits
of adjudication was as important as knowing its form.4 This is true
for two reasons. First, “[wlhere adjudication is used to settle dis-
putes not subject to rational decision, the moral force of the institu-
tion suffers.” Second, “if the dispute is not susceptible to a reasoned
solution, then the attempt to force it into the mold of adjudication
will render unavailable the very means which are rationally best
calculated in most situations to a produce a satisfactory settle-
ment.” ¥ In The Legal Process Hart and Sacks attempted to identify
the “kinds of disputes which lend themselves to reasoned deci-
sion.” " The resulting list shows a extraordinary bias toward dis-
putes that arise in common law.'¥® Hart and Sacks clearly believed
that there was a relationship between the form of adjudication and
the inherent rationality of common law: Because a common law de-
cision maker restricts itself to choosing between “limits fixed by es-

143 “To the extent that the resolution of the dispute depends essentially upon
what Professor Fuller calls the principle of order by reciprocity, as distinguished
from the principle of order through common ends (including the maintenance of a
regime of reciprocity), the method of adjudication operates to eliminate the best
judges of a satisfactory exchange - namely, the parties to the exchange themselves.”
Hart and Sacks, TLF, at 645 (emphasis added).

W Hart and Sacks, TLP, at 400 (quoting Fuller, Manuscript).

s E,j_ at 6.

We  Ibid., at 401 (quoting Fuller, Manuscript; emphasis added).

W [bid., TLE, at 24,5_ B :

W [bid., at 646.

44 Because the “remedies available in the armory of the common law courts
[are] few and relatively well defined,” Hart and Sacks argued that they are especially
well suited to the conditions imposed by adjudication, in contrast to remedies avail-
able in n:ﬁu.itr (for example) that “strained” the “integrity of the adjudicatory func-
tion.” :
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tablished remedies ... it provides a comprehensive, underlying
body of law adequate for the resolution of all disputes that may
arise within the social order.”1% But the valorization of common
law was not designed to shrink the range of application of The Legal
Process; rather, it was designed to suggest that, to the extent that
other legal techniques are susceptible to rational analysis, they
ought to adopt the form of adjudication.

The concept of adjudication was, for Fuller, an ideal type, and he
recognized that it could manifest itself in the world in greater and
lesser degrees. Thus, he was very interested in the problem of
“mixed” forms of adjudication such as arbitration or administrative
law. Fuller noted that “tripartite” arbitration, which during the
19405 and '50s was becoming a popular element in the emerging
field of labor law, “tends to deteriorate . . . into a kind of continua-
tion of bargaining behind closed doors, or ... into an empty
form.”%! Fuller was equally skeptical about new forms of adminis-
trative law that failed to adopt the central features of common law

1 [bid., at 647. See also Duxbury, Faith and Reason, at 661 (“Hart & Sacks pur-
port to favor neither common law nor legislation, yet they seem to display a peculiar
preference for the judicial decision”™) (footnote omitted ). Hart and Sacks’s celebration
of the range of the common law has a distinctly nineteen sound. See, for
example, Address by David D. Field on September 21, 1859, * and Inm
Iimnqul.ISchfﬂ,"ms_pucﬂu. Arguments, and Miscellaneous of David Dd-

Field (1. Sprague, ed., 1884) ("the more perfect is the civilization, the more com-
plete is the law”"). It is a liar coincidence worth noting that the example Fuller
used to demonstrate his t of the inherent rationality of the common law is the
pruhhmnfwh.lt rule to ¥ "when the acceptance and revocation of an offer cross
in the mail." Hart and TLP, at 401 (quoting Fuller, Manuscript). Fuller noted
that although honest minds might disagree over the proper solution, the choice be-
tween the modern rule (acceptance is ive upon dispatch) and its alternative is
not “purely arbitrary” but myhﬂtntdﬂmnmhpurpmﬂundby.
commercial community.” Ibid. It is unclear whether was, like Langdell, invok-
ing “higher level” legal principles or solving this legal by invoking policy.
Eumﬂnptmﬂmm A Summary of the Law of Contracts 30-1 (2d ed.,
1880); Thomas C. Grey, Langdell’s Orthodory, 45 U. Pitt. L Rev. 1, 25 (1983), and James
Boyle, Legal Realism and the Social Contract: Fuller's Public Jurisprudence of Form, Privair
[urisprudence of Substance, 78 Corn. L. Rev. 371, 372-3 (199)) (on the tension between
Fuller’s instrumentalist tendencies in his contracts scholarship and the formalism
that pervades his jurisprudential writings).

W See Hart and Sacks, Mltjp{ﬂrgﬁdprLWlﬂthlnrimm
A of Labor Arbitration, 4 Ind. & Lab. 200, 217 |1951] ). and Fuller, Forms, at
197. Hart and Sacks were equally critical of arbitration in nonlabor cases. At the end
of Problem No. B (“Private Arbitration: The Case of the Litigious Investor™) they
skeptically examined the arguments made in favor of voluntary arbitration. See, for
example, Hart and Sacks, TLP. at 314-21 (questioning the alleged advantage of pri-
vate arbitration’s . lack of rancor, technical expertise, privacy, Irus:ﬁ:n from
precedent, and finality).
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adjudication. According to Fuller, the War Manpower Commission,
the Office of Price Administration, and the War Production Board,
despite their effectiveness, did not “act adjudicatively”; conversely,
the FCC was doomed to failure despite its adoption of an adju-
dicative procedure because the task of awarding television and ra-
dio licenses was not susceptible to reasoned solution.' He argued
that decision makers were tempted to solve polycentric problems
(like the awarding of licenses) through adjudication because
“[t]he instinct for giving the affected citizen ‘his day in court’ pulls
powerfully toward casting exercises of government power in the
mold of adjudication, however inappropriate that mold may turn
out to be.”13

At a certain point, problems that are “not susceptible of a rea-
soned solution” will no longer fit into the mold of adjudication
without the law applier’s cutting corners and cheating.!™ When
that point is reached, according to Fuller, the legal process in ques-
tion becomes a perversion of adjudication that survives by drawing
its “moral strength” from institutions of true or real adjudication.!
Hart and Sacks took up Fuller's arguments and cautioned that
American lawyers should stay away from the “many well-inten-
tioned bandits [who] engage in attempted raids upon [adjudica-
tion’s] prestige.... [Tlhey want the benefits of judge-made law
without having to accept the conditions of decision which are nec-
essary to secure the benefits."1% As this language suggests, Hart
and Sacks were quite anxious about the threat posed by “parasitic”
adjudication: They argued that not only do parasitic forms of adju-
dication deny disputants a process better suited to solve their prob-
lem,'” but notwithstanding the success of any individual episode
of parasitic adjudication, the practice has a corrosive effect on the
legal system overall.'® Fuller took only a slightly less hostile view
of parasitic forms of adjudication: “In labeling [a form of decision
making] “parasitic,’ | intend no more condemnation than when a
botanist calls a certain fungus ‘parasitic.’ Just as, from the stand-

¥ Fuller, Forms, at yo0~13.

15 [hid., at 400.

"™ The phrase is Hart and Sacks's. See Hart and Sacks, TLF. at 645.

5 Fuller, Forms, at 406.

% Hart and Sacks, TLF, at 642 (discussing whether an institutional procedure
for obtaining advisory opinions would qualify as adjudication).

5 Tbid., at 6ys.

= [bid., at 644 (quoting Fuller, Manuscript).
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point of human interest, there are good and bad fungi, so parasitic
forms of order may be good or bad.”!%

Reasoned elaboration was supposed to ensure that adjudication
was used only where it was needed and in circumstances in which
it was appropriate. Hart and Sacks's fear of perverted adjudication
led them to oppose activist approaches to law and put them in con-
flict with the Warren Court. The specter of Brown v. Board of Educa-
tion hung over The Legal Process when Hart and Sacks wrote that
“[t]he present question is whether the enthusiasts for adjudication
as a method of settling every kind of social problem may not be
open to the charge of trying to make a similarly parasitic use of the
prestige of the method.”'® Nonetheless, it is important to realize
that nowhere in their arguments do Fuller or Hart and Sacks explic-
itly reject judicial activism because of the substantive political re-
sults it might bring. As Eskridge and Frickey point out, both Hart
and Sacks were politically liberal.16! Of course, it is very possible, as
Gary Peller has argued, that Hart and Sacks’s commitment to legal
process and the demanding form of adjudication it entailed was it-
self inextricably tied to a politically conservative agenda.’® | think
that Peller’s conclusion is too sweeping. As the foregoing discus-
sion shows, Hart and Sacks, like Fuller, were less concerned about
the specific political consequences of applying their theory of the le-
gal process than they were about ensuring that the law did not mis-

1%  Fuller, Forms, at 406. Hart and Sacks even offered an exercise designed to
help the student identify parasitic adjudication in which they asked the student to
decide whether adjudication would be a good way to solve any one of the fictional
disputes they set out in a list. The list describes a set of problems along a spectrum
that ranges from the award of a license to an international crisis. The examples are:
the allocation of a broadcast license among a set of applicants, the solution of a la-
bor dispute, the final formulation of a zoning plan, the resolution of a dispute be-
tween the United States Treasury Department and the Federal Reserve Board about
a set of regulations, the resolution of a deadlock between the two houses of Con-
gress over the amending of the Labor Management Relations Act of 1947, and a dis-
ute between two countries over the alleged attempts by one country to change the
orm of government in the other country. Hart and Sacks, TLP, at 641. Hart and
Sacks stressed that the question was not whether these disputes should be solved in
court but rather whether they should be solved by any of the “tribunals which
clothe their proceedings in some or all of the conventional trappings of adjudica-
tion.” Ibid., at 641.

1 Jbid., at 642.

# Ibid., Introduction at cxiii.

i See Peller, Neutral Principles in the 19505, at 608 (arguing that the connection
was inevitable) and Elizabeth Mensch, “The History of Mainstream Legal Thought”
in The Politics of Law 30 (David Kairys, ed., 2nd ed., 1990) (same). But see Duxbury,
Faith in Reason, at 667 (questioning whether the connection is “exaggerated”),
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treat ;omplex social problems either by forcing them into an adju-
dicative process when they were not susceptible to rational analysis
or (if one of the problems was susceptible to rational analysis)
through the application of a legal process that was insufficiently ad-
judicative.!3

Hart and Sacks were committed first and foremost to the idea of
adjudication as reasoned elaboration, and although they were wor-
ried that too many complex social problems were being brought un-
der its mantle, they were equally upset when a judge “abdicated”
his or her judicial responsibility by refusing to decide. Thus, Hart
and Sacks were very critical of Justice Hugo L. Black, probably one
of the Court’s most committed realists, for his “perversion” of adju-
dication in the name of judicial humility. For example, in Halcyon
Lines v. Haenn Ship Ceiling and Refitting Corp. the Court was asked to
decide whether admiralty allows contribution as between joint tort-
feasors on account of claims by third persons, and if it does,
whether a federal maritime statute limited an employer-defen-
dant’s contribution to the compensation that a plaintiff-worker was
owed. ¢ Justice Black, writing for the Court, held that “it would be
unwise to fashion new judicial rules of contribution and that the so-
lution of this problem should await congressional action.”'s Hart
and Sacks mercilessly criticized the Court’s argument that admi-
ralty law had not already provided both precedent and principle
upon which to extend the doctrine of contribution from collision
cases to noncollision cases.!® They argued that Halcyon was driven

5 See Morman Dorsen, fn Memoriam: Albert M. Sacks, 105 Harp L. Rem 1, 12
{1991} (contesting the criticism made by progressive lawyers that legal process was
steeped in “conservative and procedural fetishism™}.

18 1S, 282 (1952). In this case, a worker who was covered by the Longshore-
men’s and Harbor Workers’ Compensation Act (LHWA) sued and received judg-
mmﬂagamstﬂal?:n.ﬂmﬂmﬂtm#ﬁpupunwhichmwurhrwukqm .In
the same action, the jury returned a special verdict finding Halcyon 25 percent re-

le and the worker's employer, Haenn, 75 percent responsible for the injury.
lcyon then sued Haenn for contribution.

WS Hart and Sacks, TLF, at 498 (quoting Black, ].). Justices Reed and Burton dis-
sented. The Court reserved the queshon of whether, if Congress chose to extend the
right to contribution among joint tortfeasors to admiralty cases, the contribution
!I'Fﬂ]:.lld be limited by the L}-l"o'b"ﬂn[hld-, at 409 n12 [qunﬁngglaﬂ,]-].

i They concluded that “at one stroke the Court (1) reached an unsound conclu-
sion in the case before it, (2) destroyed the harmony of the underlying maritime law
in this general area, and (3) established a precedent which puts into question the con-
tinued vitality in the federal courts of the whole Anglo-American tradition of growth of deci-
sional law.” Ibid., at 515 (emphasis added). Furthermore, Hart and Sacks argued that
by denying the commeon law right to contribution, the Court turned tortfeasors like
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not by its doctrinal reasoning (which Hart and Sacks called "so
much eyewash”'¥") but by Justice Black’s willful misunderstanding
of the Court’s job. Black's opinion tried to determine whether Hal-
cyon had a right to contribution by asking whether in this matter
“the method of legislative growth is to be preferred to the method
of judicial growth,” and, in concluding the former, pretended that
by deferring to Congress, the Court was in fact not making law. 1%
Hart and Sacks suggested that Black's “profoundly anti-constitu-
tional and indeed unconstitutional” reasoning was motivated by a
lack of respect for adjudicative values.!® Black supported his deci-
sion to defer to Congress because Congress had entered the sphere
of maritime personal injury, which demonstrated that “many
groups of persons with varying interests are vitally concerned with
the proper functioning and administration of [maritime torts] . ..
[Therefore] legislative consideration and action can best bring
about a fair accommodation of the diverse but related interests of
these groups.”'™ Black noted that the only party apparently “in fa-
vor” of allowing contribution was the appellant.'” Hart and Sacks
accused Black of trivializing the interests of the parties to the suit
and of taking into account “the wishes” of economic interest groups
not even before the Court.1”? Hart and Sacks basically accused Black

Haleyon into absolute indemnitors of joint tortfeasor employers, because the LHWA
(being a form of workman's compensation) naturally allowed the employer to re-
cover its payments from the employee if the employee successfully sued a third
party like Halcyon. Ibid., at 508-g. It is worth noting that Hart and Sacks unfavor-
ably compared Black's refusal to use the Court’s collision cases to solve this
noncollision case with Shaw’s application of case law on common carriers to the rail-
roads in Noruway Plains. Ibid., at 501

% [bid., at 516

" [bid., at §17. See also ibid., at 515 ("There can be no doubt, can there, that the
Court actually ‘fashioned new judicial rules’ while asserting that it was ‘unwise’ and
‘inappropriate’ o doso . .. 7).

W Ibid., at 517.

% Ibid., at 498 (quoting Halcyon).

"1 [bid., at 408 (quoting Halcyon).

72 fbid., at 517 ("could unconcern for the interests of the parties before the
Court be made more explicit?™). One might think that Halcyon anticipated the mod-
ern trend toward expanding the set of parties of interest in public law litigation. See
Chayes, Role of the Judge in Public Law Litigation, at 13g1; Richard Stewart, The Refor-
miation of American Administrative Law, 88 Har. L. Rev. 1667, 172347 (1975). However,
Hart and Sacks's poor opinion of Black’s decision went beyond accusing him of care-
less legal reasoning. They suggested, ultimately, that Black’s decision was designed
to ensure that the worker ‘s employer in Halcyon would have an incentive to advance
the worker money while he sued the employer’s co-tortfeasor. Thus, Halcyon - its
language about deference to Congress notwithstanding - was really about "securing
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of stripping away from the case many of the elements that they
deemed central to adjudication; according to them, by ignoring the
parties in interest the Court did not stand “suspended” between
two advocates; the Court made and interpreted law but gave no
reasons. Finally, instead of limiting itself to the remedies available
to it, it enthusiastically embraced a polycentric task.'™ This was not
a case of a nonjudicial body’s adopting a perverted form of adjudi-
cation but of a court’s adopting a perverted form of law making.
Because they were deeply committed to the idea of adjudication,
and not just to adjudication by judges, Hart and Sacks were just as
supportive of nonjudicial actors who, where appropriate, faithfully
adopted the forms of adjudication as they were critical of judges
who, like Black, evaded or perverted adjudication. For this reason
Hart and Sacks were most approving of agencies when they incor-
porated adjudicative values. For example, in Problem No. 43, which
was aptly named “Drafting an Administrative Opinion: The Qil
Pump Fiasco,” an actual Federal Trade Commission decision was
compared with a hypothetical decision written by Hart and
Sacks.!™ Whereas the FTC issued a decision that consisted of noth-
ing but findings of fact, a conclusion, and an order, Hart and Sacks's
decision looked like a judicial opinion, with sections entitled,
“analysis of issues,” “findings of adjudicative fact,” and “conclu-
sions of law."17 Hart and Sacks made no attempt to hide their pref-

a tactical advantage . . . which will predispose a negligent employer to finance the
employee in the employee’s own lawsuit s0 as to pass the whole buck of the loss in a
polite way to the employer’s co-tortfeasor.” Hart and Sacks, TLF, at 521. Hart and
Sacks opined that this result would lppea] to Black because it would make it easier
for workers to sue negligent third parties like Halcyon, proving, in their minds, the
truly unprincipled {and realist) roots of the decision. Tbid.

73 Despite the fact that the result of the Court’s process was to defer to a legisla-
tive body, the question that Black asked - who should decide whether there is a right
to contribution in this case — was “not susceptible of reasoned elaboration and . . .
ought to be made by the political arm of the government” and had been already an-
swered by Congressa. Ibid ., at 5s16. Hart and Sacks therefore understood Black's act of
judicial passivism with regard to statutes as an act of judicial activism with regard to
the Constitution.

7 Thid., at 1083. The decision upon which this example is based, Matler of Stan-
dard O Co. of New [ersey, Docket No. 337, 2 ET.C. 357 (1920), involved Standard Oil’s
practice of leasing gasoline pumps at below cost to retail gasoline dealers with the re-
straint that the pumps can be used to pump only Standard Oil's . The Com-
mission found that the leasing arrangement violated Section § of the Federal Trade
Commission Act of 1914 and Section 3 of the Clayton Act of 1914. The Commission's
findings were invalidated in Federal Trade Commission v. Standard Oil Company (New
Jersey), 261 US. 463 (1923).

7 [bid., at 1084-g2.
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erence for their hypothetical opinion.!™ Hart and Sacks believed
(contrary to Justice McReynolds) that the only reasonable interpre-
tation of Section 5 of the Federal Trade Commission Act was that it
required the FTC to “build up a body of administrative law through
the articulation of grounds of decision intelligible enough and well
enough reasoned to have an impact at the stage of primary private
activity.”'” In other words, the Commission, like a court, was re-
sponsible “in the determinations of matters of law,”'™® and, as with
a court, the more its procedures reflected adjudicative values, the
better it would do its job."” Hart and Sacks’s assumption about the
centrality of adjudication in the legal process of agencies is evident
in their theoretical discussion of the interpretation of statutes by
agencies. Hart and Sacks approved of Justice Jackson's view that
when Congress writes a law like the Federal Trade Commission Act
of 1914 (which forbade “unfair methods of competition”), the rele-
vant agency is required, in interpreting the “inchoate” law, to make
lnw’"ﬂutmdmn;m the agency is in the same position as a court

an “avowedly indeterminate direction.”'® Because
}hﬂandﬁachmummediﬁemmhmmﬂwiudkmlmtﬁ-
pretation of a statute and legislation,'® it should not be surprising

% The only secondary source they included, Gerard Henderson, The Federal

Trade Commussion (1924), is clearly the inspiration for their | decision: “’It
seems to me that the most im step which the could take

. would be to abandon the formal and listic ~ * to which it is now ad-
dhmd,mdm.doptlumdﬂu opinions of the kind employed in the
courts of lnduflhtl]nlhd!hh."H.ﬂmdSlch.TLHltnns{qmmE
Henderson, Trade Commission),

7 Ibid., at 1104,

" Ibid., at 1107.

"%  Hart and Sacks said that the FTC's standard practice failed to satisfy a num-
ber of the conditions for adjudication listed supra. (1) The process was not truly ad-
versarial, because the decision maker was not technically choosing between two
mp-ﬁ‘h‘ﬂwtﬂﬂuhhuldummhdm“uhmm

decision on the proofs and whhmu]hm“t—
mhfhﬂhﬂldﬂmldlﬂimlﬁlﬂr the arguments by both
sides and set out the for its decision. See ibid., at 1109 (citing Henderson,
Federal Trade Commission). Henderson nor Hart and Sacks discussed how an

Mwmmhmmmmwmmh

:npl.rh.lL
% [bid. at 13%09-10 ( Federal Trade Commission ». Ruberoid Co., 343 US
4?-111991[1::&-:-1.! dim

Ibid., at 150 (a “broad standard . . . backed up and informed by principles

uﬂ:dmm:pllﬂtmuuhhmrﬂ scheme of the statute™).
See, for example, ibid., at 126 ( law may displace decisional law as
lmﬂﬁmmﬂﬁmﬂhmhhﬂnﬂ-imﬂm

tion . . . for enactments need to be
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that they saw little difference between adjudication in a court and
that in an agency: “an agency can formulate law in the same form
and manner as a court.”'®

So far, we have seen that Hart and Sacks privileged adjudication
when it was associated with the courts and hypothesized that
greater allegiance to adjudication could improve the work of ad-
ministrative agencies. A final piece of evidence of The Legal Process's
commitment to the primacy of adjudication was its treatment of
legislation. When Hart and Sacks found legislation wanting (and
they often did) it was because it lacked one or more of the essential
qualities found in adjudication. They argued that the real mistake
made by those who distinguish between common law and legisla-
tion was not that they focus on the fact that the former is announced
by judges and the latter created by politicians, but that they thought
that the former resides in principles and that the latter in a set of
rules.'™ Hart and Sacks challenged this idea, as evidenced by the
following rhetorical question: “[Clannot there also be postulates of
reasoning, which limit and control, behind the words of statutory
provision. . . . [Clannot a legislature effectively state its postulates
and tell the courts that they are to treat them as lifting and control-
ling in their reasoning?” %5 The rest of the chapter was designed to

18 Ibid., at 1311-12. In this section, Hart and Sacks argued for the distinctive-
ness between agencies and juries and ended up proving that judges and agencies
share many adjudicative features: (1) both are able to “formulate legal standards and
rules” to guide future conduct (e.g., explain their reasoning); (2) both must be as
“ever-handed as possible”; and (3) must formulate the governing rules and
standards in the case before them (e.g., restrict themselves to the arguments of the
parties before them).

1 Hart and Sacks clearly disagreed with the sentiment that “a code must be
dogmatic . . . a statute must never be either a reasoning or a dissertation.” Ibid., at
781 (quoting Emst Freund, Legisiative Regulation [1932]).

W Thid., at 783. Hart and Sacks illustrated their point with an example based on
Roberson v. Rochester Folding Box Co., vy1 NY. 538 (1902), in which they proposed
three alternative hypothetical acts of legislation that would have enforced the com-
mon law right to privacy that the New York Court of Appeals had (in Hart and
Sacks's opinion, as well as those of other courts and the New York legislature) erro-
neously denied. The alternative they preferred “avoids the difficulties . . . [of] frag-
mentary codification by a level of generality that leaves all of [the difficulties in elab-
orating the principle] to be resolved by future judicial action.” Hart and Sacks, TLF,
at 781. See also Duncan Kennedy, Formality, 2 |.Leg. Stud. 351, 396 (1973) (doubt-
ing that Hart and Sacks's “third way" is sustainable) and Kathleen M. Sullivan, Fore-
word: The Justices of Rules and Standards, 106 Harp. L. Rew 24, 79 n395 (1992) (noting
that the Court adopted reasoned elaboration in Planned Parenthood of Southeastern
Pennsylvania v. Casey. 505 US. 833 [10g2]).
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show that statutes should reflect, as much as possible, the sort of
principles found in common law.

For example, in Problem No. 29 (“Revision of Judicial Interpre-
tation of an Existing Statute”) Hart and Sacks used a lengthy ex-
cerpt from a congressional hearing to illustrate the dangers of en-
couraging the idea that a statute is all rule and no principle. The
purpose of the hearing was to pass a relatively simple piece of leg-
islation to reverse a Supreme Court decision that had held that the
Federal Food, Drug, and Cosmetic Act did not require a manufac-
turer to permit entry by a federal inspector.!® Hart and Sacks dis-
approved of the Court’s handing the “mess” created by Congress
back to it for the reason that as long as Congress treated its laws
like rules, interested parties would be able to exploit the unfortu-
nate logic of this approach.'® [n the relatively insignificant episode
they documented, an industry lobbyist tried to get a congressional
committee to state in the legislative history that the clarification of
the Food and Drug Administration’s right to entry (which con-
firmed a previous FDA construction) should not be seen by the
courts as a confirmation of other previous administration construc-
tions of the same act.'®™ The only cure to this problem, Hart and

‘% Hart and Sacks, TLP, at Bio-33 (discussing United States v Cardiff. 144
US. 174 [1952])

W Ibid., at B17. There is every reason to believe that the Court knew that
Congress would have wanted to have written a statute that required entry to fed-
eral inspectors and that the Court found against the government in order to punish
Congress for writing an incoherent statute. See Cardiff, 344 US. 174, quoted in
ibid., at B16.

% Tbid., at 814. As Hart and Sacks observed, the congressmen had backed them-
selves into a corner: By allowing their statute to be treated like a limited rule, they
had no alternative but to tell the courts that their approval of a subsequent reason-
able interpretation of their act by the FDA should not be used to evaluate the reason-
ableness of other FDA interpretations of the same statute based on the same reason-
ing. From the questions Hart and Sacks asked, it is clear that, given the premises upon
which the statute had been drafted, the committee had failed to meet the objections
raised by the lobbyist at the hearings. See ibid., at 833

This case, like others in g&ﬁﬂﬁ.nﬂ-ﬁ?ﬁq interpretation, illustrates Hart
and Sacks's rejection of the view that hﬁ:_nfnﬂﬂ_ﬁn_ﬂﬂui!ﬂ
addressing a specific state of affairs. The first rule of statutory interpretation Hart and
Sacks offered at the end of The Legal Process's seventh chapter was that “a court . . . is
Emﬂﬂniingéﬁﬁfﬂ_ﬁuﬁ?n%i:ﬂaEiﬁzﬁa
spects relevant to the case before it. . . . [This] does not say that the court’s function is
o ascertain the intention of the legislature with respects o the matter at issue.” [bid.,
at 1374. Hart and Sacks filled The [ Process’s hifth chapter with les of
statutes that had failed to serve the public interest because they were desi to ad-
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Sacks seem to have said, is to treat legislation like principles of
common law. 1

We may therefore conclude that Hart and Sacks’s theory of law
relied upon many, but not all, of the same elements found in the de-
finition of classical positivism. First, Hart and Sacks’s claim that
law was instrumental is essentially the same as the separability the-
sis. Second, Hart and Sacks’s claim that law required the applica-
tion of practical reasoning in order to identify norms and to deter-
mine the scope of authority granted by the law maker was
essentially the same as the sources thesis. Third, Hart and Sacks's
claim that law was a set of purposive commands was a modern re-
vision of the command theory of law in the style of H.L.A. Hart.
Not only was Hart and Sacks’s theory fundamentally continuous
with classical positivism, but their theory improved upon Langdel-
lian formalism. Hart and Sacks took seriously, in a way that the for-
malists did not, the role of discretion in the application of rules.

dress specific (often private) needs instead of to create “general directive arrange-
ments.” For example, Problem No. 15 ("Provision of Government Services and Pecu-
niary Inducements: The Uses of Insurance, Especially Against Floods”) and Problem
No. 35{'A59¢da1 Law Dealing with a Municipal Disaster”} are textbook examples of
what would later be understood as rent-seeking legislation. See William N.
Politics Withou! Romance: Implicalions of Public Choice Theory for Statulory Inﬁmﬂdian

74 Va. L. Rev. 275, 288 (188); mnh]nmhﬂumnmﬂﬂwﬂmﬁlﬁxﬂtm
lus of Consent 233-48 (1962) (on rent seeking in public choice). Eskridge Frickey
suggutad that Hart and Sacks may nntllz'l:ge been aware of the pessimistic implica-
tions of their picture of legislative failure. See Hart and Sacks, TLP Introduction, at
exxi=cxxii, and see William N. Eskridge and Philip P. Frickey, Legislabion Scholarship
and mﬂuPnst—LegumessEm,;Eu Pitt. L. Rev. 61, 705-7 (1987) (Richard
Posmer’s “ ” corrected Hart and Sacks’s naive views of

" Hart and Sacks implied that they did mtwmttﬂmlﬂﬂﬁdlﬁlmbﬂ'-

tween the adjudication of common law and statutes when they discussed Hﬁrgﬂv
eral principle of law - the reasoned elaboration of general directive
without distinguishing between statutes and common law. Hart and Sacks, TLF, at
147-8. Their sense that statutory interpretation should mainly be about the search for
principle explained, for example, their rejection of the “literal a = (ibid., at
1116~48) and their skepticism of the utility of lative history (ibid., at 1212-54).
Hart and Sacks clearly reflected the influence of Edward Levi in this view. Levi was
as skeptical about overstating the differences between statutory interpretation and
common law interpretation as Hart and Sacks. See, for example, Edward H. Levi, An
Introduction to Legal Reasoning, at 29-30 (1949). Levi, however, urged a theory of
statutory interpretation that was more deferential to early judicial interpretations of
legislative intent than the view indicated by The Legal Process. See ibid., 31-2 (in try-
ing to construct legislative intent, a court has “more discretion than it has with case
law” and for that reason must be more deferential to precedent), and Hart and Sacks,
TLF, at 1343 (commenting on Levi's theory).
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4.6. HOW COULD HART AND SACKS
HAVE AGREED WITH FULLER?

Thus far, | have argued that Hart and Sacks shared with Fuller a
common view of adjudication. | have also argued that Hart and
Sacks adopted and improved upon classical legal positivism and
that legal process, as a movement, was in fact a modern form of
positivism. Yet if these arguments are correct, we are confronted
with yet another jurisprudential mystery, for the simple reason
that Fuller is well known as the single most important critic of le-
gal positivism in postwar America.!™® Fuller (who equated posi-
tivism with legal realism) rejected positivism because he rejected
its “fundamental postulate”™: “that law must be strictly severed
from morality.”'*! Fuller believed that law could not be separated
from morality because law, even “considered merely as order, con-
tain[s] its own implicit morality.”12 Fuller thought he was making
a conceptual argument that, in other contexts, was quite unre-
markable. We would agree, argued Fuller, that there are “natural
laws” governing “particular kind[s] of human undertaking]s]”
such as carpentry.' In the same way that there are natural laws
governing good carpentry, there must also be natural laws that
govern the “enterprise of subjecting human conduct to the gover-
nance of rules.”1%

Fuller called the natural laws of governance of rules the “internal
morality of law."1* The modifier internal was supposed to distin-
guish his theory from the more demanding forms of natural law
that used moral philosophy to test the content of individual laws.!%
The internal morality of law therefore placed a limit on how laws
were made and applied, not on what values they promoted:

What I have called the internal morality of law is in this sense a pro-
cedural version of natural law. ... The term “procedural” is, how-
ever, broadly appropriate as indicating that we are concerned, not

™ See, for example, Summers, Lon L. Fuller, at 10 (1984) and Emest Nagel, Fact,
Vialue and Human Purpose, 4 Nat. L. Forum 26, 26 (1959).

™ Fuller, Positivism and Fidelity lo Law, at 656.

9 Tbid., at 645.

#  Fuller, Morality of Law, at g6.

™ bid.

5 Ibid.

% Ibid., at 104 Fuller, Positivism and Fidelity lo Law, at 660 and see Roger Cotter-
rell, The Politics of Jurisprudence 130 (198g) (on Fuller's “distancing” himself from
classical natural law).
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with the substantive aims of legal rules, but with the ways in which a
system of rules for governing human conduct must be constructed
and administered if it is to be efficacious and at the same time remain

what it purports to be. 197

The internal morality of law blended the perspective of both a legis-
lator and a judge: It demanded that the law maker focus not only on
the substantive ends he or she wishes to achieve, but also on how
those to whom the law is directed will come to know what those
ends are. For Fuller, more traditional natural law theory had put the
cart before the horse by asking what the law should achieve before
fully understanding how the law was to achieve anything,.

Fuller determined that the morality of law consisted of eight
jointly necessary conditions: (1) A legal system must have rules, be-
cause a legal system cannot decide everything on an “ad hoc” basis;
(2) the rules must be publicized; (3) the rules may not be retroactive;
(4) the rules must be comprehensible; (5) the rules may not contradict
other rules in the same legal system; (6) the rules may not demand
the impossible; (7) the rules may not be changed constantly; and (8)
the rules’ administrators may not ignore the rules.’ These condi-
tions represented the minimum floor below which a legal system
could not fall, as well as the heights to which a legal system could as-
pire.' A legal system that consistently failed most of the eight condi-
tions simply had no law, while a legal system that satisfied most of
the conditions most of the time had law, albeit in varying degraes 0

Fuller thought that positivism was wrong because it had the
wrong definition of the “floor” described by the morality of law.
Classical legal positivism's conception of the line separating law
from not-law was the command theory set out by Austin and Ben-
tham. According to Fuller, the positivist's test was incoherent be-
cause “law cannot be built on law” - for example, the test by which
we recognize the sovereign who issues valid commands cannot it-

W7 Fuller, Morality of Law, at 97.

1% [bid., at 3g.

% According to Fuller, all normative conduct took place on a spectrum that
fell between “morality of duty” (the minimum required of a normative system)
;:lfl the “morality of aspiration” (the end to which any normative system aspires).

.+ B §-10,

0 Ibid., at 39. The morality of law “confronts us with the problem of knowing
where to draw the boundary below which men will be condemned for failure, but
can expect no praise for success, and above which they will be admired for success
and at worse pitied for the lack of it.” Ibid., at 42.
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self be a command issued by the sovereign.® According to Fuller, if
law must be built on something other than law, it must be built on
morality.22

The modern positivist response to Fuller’s argument was to note
that there was a third option that Fuller was ignoring - that law
could be based on neither “more law" nor morality, but on social
fact.®? One reason why Fuller did not think that law could be based
on “fact” - social or material - was that facts could not guide hu-
man conduct. If the purpose of law is to “[subject] human conduct
to the guidance and control of general rules,” then law cannot be
just a “datum of nature” because the very idea of “guidance” pre-
supposes a teleology or morality.2 It is important to recognize that
for Fuller, the opposite of the internal morality of law is not a
regime of substantive evil but a regime of “uncontrolled adminis-
trative discretion.”% Fuller phrased this contrast differently at dif-
ferent points in his career, but the dichotomy always indicated the
same stark choices: between reason and fiat,™ adjudication and ar-
bitration,® law and “managerial direction."?® In each of the sec-
ond terms, the regime described is one in which no one’s conduct -
neither the commander’s nor the subject’s - is governed by a norm.
Just as the commander cannot look to past decisions as reasons for
how to decide in the future, the subject cannot conform his or her
behavior to meet the commander’s norm (nor could the subject
have any grounds upon which to defend his or her choices were the
commander to criticize them).2¥

The main response by H.L.A. Hart to Fuller’s argument about
the necessary relationship between purpose or telos and the internal

1 Fuller, Positivism and Fidelity te Law, at 645. It is doubtful that any positivist,
with the exception of Hans Kelsen, believed that legal validity was a self-
referential concept. See Raz, Concept of a Legal System, at 136.

¥ Fuller, Positivism and Fidelity fo Law, at 645.

M Hart, Concept of Law, at 112.

w4 Fuller, Morality of Law, at 146 and see Lon L. Fuller, Human Purpose and Nai-
ural Law, 51 . Phil. 697 (1956).

25 Fuller, Positivism and Fidelity fo Law, at 654.

1 See Lon L. Fuller, Reason and Fiat in Case Law, 59 Harv. L. Rev. 376 (1046).

o See Fuller, Forms, at 3g7.

1 Fuller, Morality of Law, at 207.

1% [bid., at 218-19. Of course, Fuller recognized that, as a matter of “expedi-
ency,” certain patterns may evolve in managerial relations or in the course of re-
peated arbitrations, but the fact of those patterns is not a reason for future decision
in one direction or another; at best, they contribute to an efficiency calculation.
Ibid., at 208.
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morality of law was to note that even if Fuller was correct about the
internal structure of law, it simply was not clear what the morality
of law, as defined by Fuller, had to do with morality, and hence, why
the truthfulness of morality of law proved that the separability the-
sis was wrong. Hart argued that purposive behavior, including be-
havior in conformity with a norm, was compatible with evil ends.
For example, he noted that “poisoning is no doubt a purposive ac-
tivity, and reflection on its purposes may show that it has its inter-
nal principles.”?® We would certainly understand the use of the
word ought by a baffled poisoner who said after witnessing the fail-
ure of his attempt, “I ought to have given her a second dose."?"! But
if it is true that someone pursuing substantively immoral purposes
can satisfy the morality of law, then what do we really gain by con-
necting the analysis of purposive behavior to morality or justice? A
rigorous application of the minimum demands of the “floor” of the
morality of law might allow us to declare a number of inefficacious
legal system not-law, but it would not tell us anything about ef-
ficacious evil legal systems, such as (Hart seemed to suggest) Nazi
Germany.212

Fuller felt quite strongly that there was a connection between the
morality of law and substantive justice.?’® Much of his 1958 re-
sponse to Hart’s Holmes Lecture was devoted to showing that the
Nazis in fact did not have a legal system. He argued, for example,
that a German woman who was prosecuted in 1949 for turning her
husband in to the Nazi police in 1944 in accord with anti-sedition
laws passed in 1934 and 1938 (resulting in the husband’s prosecu-
tion for the capital offense of slandering the Fiihrer) was not acting
under the valid law of the land when she turned her husband in, be-
cause the 1938 law was never law.2" Fuller subjected the Nazi anti-
sedition laws to the test of the morality of law and found them

10 H.L.A. Hart, The Morality of Law, 78 Harv. L. Rev. 1281, 1286 (1965) (book re-
view). For example, one might command a poisoner in one’'s service to “avoid poi-
sons however lethal if their shape, color or size is likely to attract notice.” Hart,
Morality of Law, at 1286.

i H.L.A. Hart, Positivism and the Separation of Law and Morals, at 613.

M2 [bid. ("Under the Nazi regime men were sentenced by courts for criticisms of
the regime. Here the choice of sentence might be guided exclusively by considera-
tion of what was needed to maintain the state’s tyranny effectively”).

23 Puller, Morality of Law, at 153~5.

4% Fuller, Positivism and Fidelity fo Law, at 653-5 (discussing Judgment of July 27,
1949, Oberlandesgericht Bamberg, 5 Siddewtsche Juristen-Zeitung 207 [Germany
1950], 64 Harv. L. Rev. 1005 [1951] [case comment]).
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wanting. The 1938 law, which forbade “publicly seek[ing] to injure
or destroy the will of the German people [in wartime),” failed, at a
minimum, condition eight (which requires the administrator of the
law to follow the rules he or she sets down) because the husband
had spoken against Hitler in private with his wife, not in public. 25
The 1934 law, which forbade public or private statements that “dis-
close a base disposition toward the leading personalities of the na-
tion or of the [Nazi] Party . . . and of such a nature as to undermine
the people’s confidence in their political leadership, shall be pun-
ished by imprisonment,” failed the morality of law because it was
so “overlarded and undermined . . . by uncontrolled administrative
discretion” that a judge would have no choice but “to declare this
thing not a law."3" Fuller offered other examples of Nazi “laws”
that failed to satisfy the morality of law, such as the “Roehm purge”
in which the Nazis tried, convicted, and then sentenced to death
more than seventy party members after they had been killed,?'” and
the “laws” that forced Jewish store owners to display signs saying
“Jidisches Geschift” (“Jewish business”) except in Berlin during
international events (when the Nazis wanted to appear more hu-
mane to foreign visitors).2# According to Fuller, the Roehm purge
law failed to be “law"” not because it was substantively horrific, but
because it was retroactive (condition three); similarly, the “Jiidis-
ches Geschaft” law failed because it was never publicly enacted
(condition twop),2"*

Elsewhere, Fuller suggested that other evil legal systems (or at
least the substantively evil laws produced by those systems) would
have failed to reach the floor set out by the morality of law.20 How-

"5 [bad., at 6534 (citing section § of Kreigssonderstrafrecht Law of Aug. 17,
1038, [1939] 2 Reichsgeseizblatt pt. 1, at 1456).

16 Tbid. at 654-5 (citing Article Il of A Law Against Malicious Attacks on the State
and the and for the Protection of the Party L Law of Dec. 20, 1934 [1934]. 1

t 1260). Fuller the facts that, unlike the 1938 law, this law

mm:m‘ylmplmmu for its violation, and that the definition of
a “leading personality” was left open to interpretation by the National Minister of
Justice.

A7 bid, 650 (citing N.Y. Times, July 4. 1934 p. 3, col. 3, and July 14, 1934, p. 5, <0l 2).

"*  Fuller, Morality of Law, at 158.

5% Fuller, Positivism and Fidelity to Law, at 650 and Fuller, Morality of Law, at 158.

=0 Fuller suggested that the Soviet Union’s retroactive imposition of the death
penalty for violations of currency regulations violated the morality of law, as did
South Africa’s racial classification laws, which refied on the unbridled discretion of
the courts.
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ever, classical legal positivism did not deny that evil regimes often
cut corners and abandoned the rule of law, or that evil regimes
abandoned the rule of law more often than good regimes. The sepa-
rability thesis claimed only that there was no necessary relationship
between substantively evil regimes and the presence or absence of
the rule of law. For example, one might argue that postwar South
Africa posed exactly this dilemma: Throughout the 19508 and ‘60s
South Africa erected an evil, racist regime that (arguably) did sat-
isfy the eight conditions of the morality of law. Fuller responded by
noting that even South African law was infected by procedural im-
morality, in that in its zeal to regulate the races according to the rule
of law, the South African government created a set of rules that de-
generated through their own complexity into a set of managerial
dictates no less arbitrary than the Nazi anti-sedition laws.?!

For Fuller, the fact that every modemn regime which attempted to
achieve substantively evil aims failed to conform to the morality of
law evidenced a necessary relationship between substantive justice
and procedural justice.?2 Fuller argued that the reason why evil
regimes like those of Nazi Germany, Stalinist Russia, and South
Africa could never, in principle, have law is that “coherence and
goodness have more affinity than coherence and evil™:

[The positivist] seems to assume that evil aims may have as much co-
herence and inner logic as good ones. |, for one, refuse to accept that
assumption. . . . [Therefore] I believe that when men are compelled to
explain and justify their decisions, the effect will generally be to pull
those decisions toward goodness, by whatever standards of ultimate
goodness there are 22

The connection, therefore, between the retroactivity condition of the
morality of law and justice is that if the Nazi or Soviet law makers
had been forced to frame in advance the general norm that gov-
erned the Roehm purge or the imposition of the death penalty for
currency offenses, they would have, like Fuller’s failed imaginary
sovereign Rex, failed to make law and would have been forced to

I Jbid., at 160. Fuller thought that the view that South Africa was a combina-
tion of “strict observance of legality” with “a body of law that is brutal and inhu-
man” arose from a confusion “between deference for constituted authority and fi-
delity to law.” Ibid., at 160,

2 Fuller, ibid., at 153 and Fuller, Positivism and Fidelity to Law, at 645.

I Fuller, Positivism and Fidelity to Law, at 636.
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fall back on issuing managerial directives, not norms.2 Further-
more, the demand of prospectivity, like the demand of publicity,
forces the law makers to confront the substantive evilness of the
ends served by the state’s power. It is a natural reaction on the part
of law makers, when confronted by the ugliness of their own hand-
iwork, to try to hide their evil from others through secret laws, and
from themselves through retroactive laws (which legitimate, after
the fact, acts that are often the result of inchoate, hidden passions
such as cruelty, racism, or greed).2

Fuller’s assumption that justice is more “coherent” than evil is
extraordinarily important to his attack on positivism. If the coher-
ence thesis (as we may call it) is not true, then Fuller’s theory about
the morality of law could be absolutely true and yet entail nothing
about the separability thesis. Fuller admitted that he had not
proven the coherence thesis, and it is obvious that it is a controver-
sial claim that touches on some of the most difficult problems of
moral philosophy2* Although the coherence thesis might have
been supportable if one stayed at the level of crude historical gener-
alization, it seems to miss the point about what made certain uses of
state power immoral. For example, Fuller argued that what made
the laws ordering the extermination of Jews in concentration camps
a violation of natural law was that they were passed in secret, thus
violating condition two of the morality of law.2” But of course, Ger-
many's actions would have been no less immoral had it chosen to
exterminate the Jews after a long, public debate. The coherence the-
sis notwithstanding, it is not obvious that Germany would have re-
treated from the Holocaust had it been forced to engage in open and
prospective law making. Would the evil goals of the anti-sedition
laws discussed here have been less achievable had they been writ-
ten in conformity with the morality of law? The 1938 law failed to

24 Fuller, Morality of Law, at go-1.

- "But, as with retroactivity, what in most societies is kept under control by
the tacit restraints of legal decency broke out in monstrous form under Hitler. In-
deed, so loose was the whole Nazi morality of law that it is not easy to know j
what should be regarded as an unpubli or secret law.” Fuller, Positivism amd Fi-
delity to Law, at 652

% Ibid., at 636; Cotterrell, Politics of Jurisprudence, at 132; and see, for example,
Anthony [ Amato, Lon Fuller and Substantipe Natural Law, 36 Am, |, Juris. 202 (1981).

17 Fuller, Positivism and Fidelity to Law, at 651 (citing Gustav Radbruch, Die
Erncuerung des Rechts, 2 Die Wandlung 8, g [Germany 1947]). Of the secret laws order-
ing the Holocaust, Fuller said, “[njow surely there can be no greater legal monstros-
ity than a secret statute.” [bid
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be law because it did not explicitly forbid private slanders against
the state. Would the law have become more palatable had it been
amended to take into account private statements? The 1934 law
failed because it delegated too much discretion to the Ministry of
Justice in the definition of its scope of application. If the problem
therefore was that it was void for vagueness, it is not clear that the
law really was infirm: The 1934 law did not look that different from
certain American loyalty statutes such as the Alien and Sedition
Acts in the late 1790s and the Espionage Act during World War 1.2#
As David Luban has pointed out, in the case of the Nazi anti-
sedition laws, what made these laws “bad” laws was that they vio-
lated substantive moral principles, either because they were de-
signed to defend an evil state or, more controversially, because any
law designed to limit dissent regardless of the moral status of the
state is evil; but they were “law” just as much as America’s (ar-
guably evil) anti-sedition laws were law.2®

H.L.A. Hart’s view of Fuller’s argument was that immoral laws
could satisfy the internal morality of law, and that Fuller’s theory of
law was therefore compatible with legal positivism. Fuller vigor-
ously denied both of Hart’s claims and insisted that the morality of
law was incompatible with legal positivism. Hart and Sacks left lit-
tle evidence as to where they would have come out on this debate.

L8 The Alien and Sedition Laws, June and July 1798, cited in Norman Dorsen el
al., 1 Political and Civil Rights in the Uniled States 26—7 (1g76); for a discussion of the
Act, see David Luban, A Report on the Banality of Evil: The Case of the Nazi
I 1 Brook. L. Rev. 1139, 1145 (1995) (citing Zechariah Chafee, Jr., Freedom of
SPNd'I 5?-5{1910]]
ban, A Report on the Banality of Evil, at 1146. Ingo Miiller has tumed
Fuller's pmnnnnn its head and argued that the Nazi legal system would have been
less evil had it been more positivist. According to Miiller, German jurisprudence in
the 19308 had adopted a view very similar to the theory of teleclogical reasoning de-
manded by Fuller’s procedural natural law theory that, when directed toward sub-
stantively evil ends, allowed Nazi judges to achieve far more evil than had they been
a-r:l:htg]:l:c positivists. Ingo Miller, Hitler's Justice: The Courts of The Third Reich 220~2
(Deborah L. Schneider, trans., 1991). One problem with Miiller's argument is that he
confuses classical legal pﬂﬂh\rm:n, which must include the separability thesis, the
sources thesis, and the command theory, with a kind of judicial passivism, in which
the judge is constrained by both formalistic reasoning and a crabbed form of textual-
ism. See Markus D. Dubber, [udicial Positivise: and Hitler's Injustice, g3 Colum. L. Rev.
1807, 1B2o-1 (1993} (reviewing Miller, Hitler's Justice). Sometimes legal positivism
will result in judicial passivity, but not necessarily. Furthermore, although it may be
true, for contingent reasons, that less evil would have been done by Nazi judges had
they adopted a passive role in the interpretation of statutes, it would be a mistake to
believe that udinllﬂnuﬂ ty is an effective tool with which to achieve substantive
justice (compare the U.S, Supreme Court in the 19408 with that of the 1960s),
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It is unlikely that they were not aware of the differences between
H.L.A. Hart and Fuller. Henry Hart, Sacks, and Fuller were col-
leagues at Harvard, and in 1956—~7 H.L.A. Hart visited the law
school and began his extended debate with Fuller that ultimately
culminated in H.L.A. Hart's defense of legal positivism in the 1958
Holmes Lecture.® Despite the almost wholesale insertion of
Fuller's theory of adjudication into the theory of reasoned elabora-
tion, the theory of law in The Legal Process is closer to H.L.A. Hart
than Fuller. It is very likely that Hart and Sacks were not even
aware of the degree to which they were disagreeing with their
friend and would have been embarrassed by the fact had it been
pointed out to them. Nonetheless, when it comes to the point where
Fuller and H.L.A. Hart clashed, Hart and Sacks seemed to lean to-
ward positivism.

Although The Legal Process made almost no mention of HLA.
Hart, there are points where Hart and Sacks used language that
seemed to challenge the coherence thesis. As we saw previously, the
principle of institutional settlement, which based legal authority on
the idea that one ought to obey “a decision which is the due result
of duly established procedures,” used the concept of “due” as a

roxy for a social fact such as a majority preference. It is unlikely
that Fuller would have thought that every human want identified
as valid by the principle of institutional settlement was substan-
tively moral (or, to put the same point differently, was not substan-
tively immoral). Hart and Sacks, in their effort to make the principle
of institutional settlement a universal principle, stressed that the
usefulness of their theory of law did not depend on the substantive
morality of the legal system to which it was applied:

Are the positions which have been taken thus far in these materials
conventional and generally acceptable? Might a representative chair-
man of the Republican National Committee, for example, be expected
to agree with them? A chairman of the Democratic National Commit-
tee? A representative union leader? A representative president of the
United States Chamber of Commerce? Of the American Bar Associa-
tion? A representative member of the Soviet Russian Politburo? A
younger professor of anthropology in an American university repre-
sentative of the most recent trend of thought in this field? Of econom-

ics? History? Philosophy? Political Science? Psychology? Sociology 75!

™ See H.L.A. Hart, Positivism and the Separation of Law and Morals,
M Hart and Sacks, TLF, at 113.
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It is true that this passage did not explicitly reject the coherence the-
sis, but it seems clear that, unlike Fuller, Hart and Sacks were not
confident that one could assume that any substantive set of aims
could not conform to the theory of law set out in The Legal Process.
In the one place where Hart and Sacks discussed H.L.A. Hart-a
lengthy footnote ~ they took Hart’s definition of duty and made it
even more positivistic by arguing that one does not need to identify
the purpose of a duty in order to define what a duty is.®?

4.7. INSTITUTIONAL SETTLEMENT AND PLURALISM

The key to the mystery concerning Hart and Sacks, Fuller, and legal
positivism is the principle of institutional settlement. It was not de-
fended by Hart and Sacks on the ground that it would necessarily
produce just results. It was defended on the basis that it would help
society produce the results that the society wanted: first by guaran-
teeing stability and second by producing a mechanism through
which society’s ends could be achieved. Without the coherence the-
sis, the principle of institutional settlement was just an instrument
of technical competence. It is likely that Hart and Sacks believed,
like Fuller, that duly organized social institutions would produce

3 Hart and Sacks argued that the following is a perfectly adegquate definition of
the concept of a “duty™: “A duty is a position of a person in relation to an authorita-
tiwdi:wtivearranﬁenwnthlwﬁdlﬂw rson is obliged to do something, or not to
do it, or do it if at all only in a puﬁ:uhrﬁa;:uhhﬂmnfﬂdﬂ]y imposed dis-
advantage for failure to comply.” Hart and Sacks, TLF, at 128-g n5. There is other ev-
idence of nascent sympathies between H.L.A. Hart and Henry Hart. Dmin;hhvi:it
to Harvard, H.L.A. Hart participated in the Legal Philosophy Discussion Group at
the law school (which seemed to be administered that year by Julius Stone). HLA.
Hart presented a paper entitled “Discretion” in which he distinguished between
" Avowed Discretion” and “Tacit Discretion” in a way that paralleled the distinction
between continuing and noncontinuing discretion in The Legal Process. See H.LA.
Hart, "Discretion” 11 (November 19, 1956) (unpublished manuscript, on file with the
Harvard University Law School Library). Hart also argued that one reason why dis-
cretion was a necessary part ufhwnr'&ym’tlithwmtpmmel capture the pur-
poses of the law m.hrs{wh:tl—lutulladtlupmhlmnf'ﬁul!tumuuq an.‘:m"']
Id., at 12. The indetermi of aim t anticipated Hart's later with
Hﬂhmuwhﬂwhﬁ m%ﬁh@ulmﬂumywm by
the morality of law. {(Hart even used the example of a rule “excluding vehicles from
the park,” which would reappear as his chief example in Posilivism and the Separation
-nymaHMumIs}Hmry Hart thereafter vuulﬂinwhim in his notes, he explic-
itly refers approvingly to H.L.A. qﬁpﬂﬂdﬂpﬁdﬂ]l}ftﬂtl‘! of the in-
d of aim. See Henry Hart, Place of Discretion in the System” 2
(November 20, 1956) (unpublished manuscript, on file with the Harvard University
Law School Library).
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just results. But as we have seen, it is equally likely that Hart and
Sacks did not agree with Fuller that one could guarantee just results
through legal arrangements alone. What must be explained is what
it was that could have led Hart and Sacks to ignore the problems
raised by their rejection of the coherence thesis. Why, for example,
were they not more concerned that the principles of The Legal Pro-
cess might be used for substantively evil ends?

The answer to this question can be found by looking outside of
law and at the dominant theory of political science and political so-
ciology during the 1g50s. The reason why Hart and Sacks were not
worried by the fact that they agreed with H.L.A. Hart and not Fuller
with regard to the coherence thesis is that they thought that the pro-
tective role that Fuller attributed to law was actually being played
by the political theory of pluralism. 73 As Neil Duxbury has noted,
there is more than a passing similarity between the structure and
concerns of political science during the 1950s and legal process.?™
Pluralism provided a theory of intergroup competition that could
explain how a political system could maintain a permanent set of
procedures for identifying and maximizing valid human wants in a
world that had accepted relativism. Pluralism was the result of the
confluence of two trends in social thought that had developed dur-
ing the early twentieth century: pragmatism and interest-group po-
litical science.

Pragmatists (especially John Dewey) had argued against philo-
sophical absolutism on a variety of fronts including aesthetics,
ethics, metaphysics, and political theory.®® In Reconstruction in Phi-
losophy, Dewey analogized between absolutism in thinking and au-
thoritarianism in politics and argued that the same reasons for
adopting democracy compelled us to adopt relativism, which was

D3 See Gary Minda, Postmodern Legal Movements 34 (1995) and Kalman, The
Strange Career of Legal Liberalism, at 25-6.

B Duxbury, Patierns of American Jurisprudence, at 242-8; and see Edward A. Pur-
cell Jr., The Crisis of Democratic Theory: Scientific Naturalism and the Problem of Value
204—9 {1973). For a comprehensive account of the interrelationships among political
sociology, pluralist political science, and legal process in postwar America, see David
M. Weber, Reasomed Elaborations: Comsensus Liberalism, Legal Process, and the Discourse
of Democracy, 1950-1962 {1996) (Ph.D. dissertation, University of California, Los An-
geles).

1% John Dewey, Ethics {1908, revised 1932); John Dewey, Democracy and Educa-
tion (1916); John Dewey, The Quest for Certainly (1919); John Dewey, Human Nature
and Conduct (1922); John Dewey, Experience and Nature (1925); John Dewey, Recon-
struction in Philosophy (1930); John Dewey, Art as Experience (1934).
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simply the “democracy of individual facts equal in rank.”"2% The ad-
vent of fascism gave pragmatists proof of the connection between
absolutism and authoritarianism, and conversely, of the connection
between relativism and democracy. As Purcell noted, for the prag-
matists “democracy was therefore justified, not because anyone
could prove or demonstrate certain ethical propositions, but be-
cause the idea of an absolute moral demonstration was itself a ratio-
nal impossibility."2"

Even before philosophers like Dewey were developing the theo-
retical connections between relativism and democracy, political sci-
entists were developing a theory of American democracy based on
the struggle of interest groups. Beginning in the Progressive era, po-
litical scientists shattered the static nineteenth-century formalist
model of society by observing that political power behaved dynam-
ically, flowing away or toward groups depending on various condi-
tions, including the activities of the state and the laws it imposed 2
Arthur Bentley, in his influential book The Process of Government,
stressed the fundamental role that groups played in American
democracy.2* According to the interest-group theory of democracy,
whichever groups controlled the political system defined the terms
in which group competition would occur: “It is these group pres-
sures, indeed, that not only make but also maintain in values the
very standards of justice, truth, or what not that reason may claim
to use as its guides.”?* One consequence of this new approach to
politics was the complete abandonment of the idea that democracy
was necessarily about the identification and influence of the “ma-

% Dewey, Reconstruction in Philosophy, at 65-6; see also Alan Ryan, Jokn Dewey
and the High Tide of American Liberalism 230~1 (1995), and see Hilary Putnam, A Recon-
sideration of Deweyan Democracy, 63 5. Cal. L. Rev. 1671, 1696 (1990) (on Dewey’s “rad-
ical dem ).

7 Purcell, Crisis of Democratic Theory, at 205 and see Robert Booth Fowler,
Belirving Skeptics: American Political Intellectuals, 1945-1964, 121 (1978) (pragma-
tism’s value-relativism was most attractive when it was placed in opposition to to-
talitarianism).

% See Herbert Croly, The Promise of American Life 281 (190g); and see Charles
Burd,. An Ecomomic Interpretation of the Constitution of the United States (19113); Walter

The Phantom Public (1925). On the r:lah-m'w]up between the rise of value-
relativism and the assault on formalism in the social sciences, see Purcell, Crisis of
Demaocratic Theory, at 15-46 and Stephen M. Feldman, Republican Revival/Interpretive
Turn, 1992 Wis. L. Rev. 679, 681 (1992).

B Arthur Bentley, The Process of Government, 225 (1949, originally published in
1908) ("[w]hen the groups are adequately stated, everything is stated ™).

W Bentley, Process of Government, at 447.
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jority,” as opposed to government by numerically small but politi-
cally influential groups.?!

The pragmatists and political scientists who wrote before World
War Il were skeptics whose work challenged the status quo in
America. Like the legal realists, they came under fierce attack from
scholars based in Catholic universities, as well as from secular ide-
alists like Robert Maynard Hutchins, the president of the University
of Chicago.*? Although the war may have strengthened the resolve
of philosophical relativists like Dewey, the spread of fascism forced
his followers to defend themselves against the charge that they
were weakening, not defending, democracy. Just as the war had
given new life to the critics of legal realism, pragmatists in the social
sciences confronted a challenge similar to that posed to the legal re-
alists: Could a theory based on relativism provide a bulwark
against totalitarianism?243

The theory of pluralism arose from the need of social scientists to
reinterpret the elements of pragmatism and interest-group politics
into a theory that could explain, justify, and even celebrate Ameri-
can democracy. The twin pillars of pluralism were value relativism
and group conflict. Political scientists like Robert Dahl and David
Truman saw the relativity of value as a positive source of stability in
a democracy. The fact that people differed in their fundamental
views of the good meant that it would be more difficult for any one
view to tyrannize the others: “a relatively high degree of group au-
tonomy combined with a relatively high degree of disagreement
over goals will act as an important limitation on the capacity of any
putative majority to control government policy.”?*¥ The fact that in-
dividuals were molded by broad economic and social forces into
groups was also a positive source of stability, because in a modern

M See, for example, Charles Merriam, Polilical Power 31 (1934); Harold D. Lass-
well, Politics: Who Gets Wiat, When, How 13 (1958, originally published in 1936).

M Purcell, Crisis of Democratic Theory, at 180-1 (on Thomistic social science) and
147-g {on Hutchins).

u See John G. Gunnell, The Descent of Political Theory: The Genealogy of an Ameri-
can Vocation 126 (1993) and Purcell, Crisis of Democratic Theory, at 235. As Purcell
noted, during the postwar period political theory witnessed a fierce war of words be-
tween bwo camps: the liberal relativists (represented by the pluralists) and the con-
servative absolutists {represented, most famously, by Leo Strauss); yet by the mid-
sixties it was clear that the latter group had lost. Ibid., at 327.

4 Dahl, Preface to Democratic Theory, at 79 (1956) and see David B. Truman, The
Governmental Process: Political Interests and Public Opinion (2d ed., 1971, originally
published 1951).
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society (with mass media and mass democracy), only through
groups could individuals express their interests.25 Dahl crafted a
theory of group competition, which he called polyarchy, that ex-
plained how the pursuit of political power by groups actually pro-
duced moderation in democratic systems in a way that externally
imposed norms or principles of justice never could. 2

Pluralism was clearly well suited to the mood of American schol-
ars in the 1950s: It defended American democracy by arguing that
group conflict and value relativism were the best defense against
totalitarianism.2¥ The question still remained, however, why, in a
democratic system that rejected a priori principles of justice, major-
ity rule would never generate unjust (even antidemocratic) results.
The pluralists’ answer to this question was not that a democracy
could be protected from failure by laws and constitutions: They
clearly rejected Fuller’s procedural natural law approach.#¥ If
democracies were to resist collapse into majority tyranny, it would
be because of the health of the democracy’s nonlegal institutions.

Democratic pluralism was a product not of laws but of culture:
“without these social checks and balances, it is doubtful that the in-
tragovernmental checks on officials would in fact operate to pre-
vent tyranny. . . ."? Truman referred to the norms that permitted
pluralism to flourish as the “political culture” and argued that what
made these norms effective was that they were “pervasive and gen-
erally accepted.”*® A shared culture enabled Americans to “combat
the weaknesses of human nature and to correct the natural defects
of democracy."®! William Kornhauser argued that in America, “in-
termediate organizations” made it difficult for elites to control any
large portion of the nonelite population, thus preventing the sort of
antidemocratic politics of mass culture that occurred in both Ger-

#5 Truman, Covernmental Process, at 46. Dewey made a similar argument just be-
fore the start of World War Il began. See John Dewey, Freedom and Culture, 56 (1063,
originally published in 193g). )

4 See Dahl, Preface to Democratic Theory, at 78 and Purcell, Crisis of Democratic
Theory, at 260-1.

W  See Feldman, Republican Revival, at 685.

¥ Dahl, Preface to Demaocratic Theory, at 18.

¥ [bid., at 22; see also Gabriel A. Almond and Sidney Verba, The Civic Culture:
An Analytic Study of Political Attitudes in Five Nations 366 (1965) ( “unless the political
culture is able to support a democratic system, the chances for the success of that sys-
tem are slim”).

2 Truman, Governmental Process, at 513,

= Ibid., at 311.

173



LEGAL POSITIVISM IN AMERICAN JURISPFRUDENCE

many and Russia. 2 The political culture upon which the pluralists
relied was not like the natural law of either Fuller or the Neo-
Scholastics, because it was not a transcendental norm that could be
used to criticize society without some shared empirical judg-
ments. 23

The pluralists found support for their sociological assumptions
in the work of Talcott Parsons. Parsons “treated societies as wholes,
emphasizing their self-maintenance as systems and their efforts at
collective goal-attainment. ... [His] wholly descriptive focus de-
prived it [sociology] of any basis for social criticism."Z#* Parsons be-
lieved that American society, which was highly relativist, could re-
sist totalitarianism because America’s individualist and capitalist
social order had been rationalized.”5 Parsons applied Max Weber's
theory of bureaucracy to twentieth-century America and concluded
that modern capitalism’s values of instrumentalism and ex
provided a set of ultimate ends. Parsons did not deny the deep
roots of individualism in American society: He turned it on its head,
making it the source of consensus. Individual action in American
society was not “amoral undisciplined greed for gain” but rather
“systematic, continuous rational honest work in the service of eco-
nomic acquisition.”"2 Like Dahl, Parsons found a set of important
antitotalitarian values in certain “scientific” principles that were
not ideological and hence were not tainted with the stain of sectar-
ian debate.®” That is why, as one critic argued a decade later, the
pluralists were able to convince themselves that the preservation
and promotion of liberal democracy was not itself a normative
value judgment: Their idea of political culture was based on “the
tacit assumption that reasonable men agree on what constituted the
fundamental procedures of democracy.” %

= William Komhauser, The Politics of Mass Society 1 q-gnf-.tdn:d{jgﬂ]l. i

1 According to Putnam, contemporary critics have failed to appreciate the ex-
tent to which Dewey rejected h'imcinﬁtll arguments for democracy. Dewey
thought that the only arguments that could be made to an antidemocratic despot
were empirical and that if the method of pragmatism were properly applied, empiri-
cal arguments should be sufficient. Putnam, A Reconsideration of Deweyan Democracy,
at 1687-8.

4 Purcell, Crisis of Democratic Theory, at 262, and see Talcott Parsons, The Siruc-
ture of Social Action (1937).

=5 See William Buxton, Telcott Parsons and the Capitalist Nation-State: Political So-
ciology as a Strategic Vocation 33-5 (1985).

% [bid., at 62 (citing Parsons, The Structure of Social Action, at 515-16).

7 See Dahl, A Preface to Democratic Theory, at 75-7.

3% Peter Bacharach, The Theory of Democratic Elitism: A Critigue 52 (1967).
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Pluralism had its own version of the coherence thesis, but it was
not Fuller’s version.Z Whereas Fuller believed that the imposition
of procedural natural law would prevent the law from being used
for evil ends, the pluralists believed (perhaps naively) that the right
sort of political culture would prevent the law from being used for
antidemocratic ends.?? Paul Freund argued that in a pluralist sys-
tem, “intermediate principles of democracy” would substitute for
dogmatic faiths.26! American pluralism “fortunately avoid[ed] any
commitment to theories of truth or any alliance with schools of
skepticism or belief” and therefore fostered antitotalitarian val-
ues 262

Whether or not the pluralists’ belief in the power of political cul-
ture to protect democracy was any more plausible than Fuller’s be-
lief in the power of openness and prospectivity is a profound ques-
tion that is tangential to the question we are trying to answer. On
the other hand, it is important to recognize that Hart and Sacks
could have adopted the pluralist belief about political culture with-
out in any way compromising their commitment to legal posi-
tivism. The political culture to which the pluralists referred was a
contingent social fact that they believed existed in the United States
and could be developed elsewhere. Fuller, on the other hand, be-
lieved “that human beings are equally devoted to and united in
their conception of aims (the pursuit of knowledge, justice to their
fellow men) . . . and that these dictate a further necessary content to
a legal system.”* Assuming that Hart and Sacks were influenced

= “Thus Fuller objected to those political theories popular in his day, such as
interest group pluralism, that viewed politics in terms of power.” Bone, Lon Fuller’s
Theory of Adjudication and the False Dichotomy Between Dispule Resolution and Public
Law Models of Litigation, at 1288 nso (citing Lon L. Fuller, “On Legal Education,” in
The Principles of Social Order 277-81 [Kenneth . Winston, ed., 1g81]).

¥ “Truman is unable to explain how elites themselves might be kept within
constitutional bounds.” Duxbury, Patterns of American [urisprudence, at 245,

%! Paul Freund, The Supreme Couri of the United States: Its Business, Purposes, and
Performance Bz (3rd. ed., 1972, first published in 1949). Fnurdlugunmﬂﬁmr
similar to Cass Ell.lmh,-m:cmu;'eptuf the “incompletely theorized
Cass Sunstein, Incompletely Theorized Agreements, 108 Harv. L. Rev. 1733 (1995).

#2  Freund, The Supreme Court of the Linited States, at 82. According to another in-
fluential pluralist, “the tendency to abstract the principles of political life . .. be-
comes idolatry when it provides statesmen or a people with a blueprint for their so-
ciety . .. [and] one of the many good fortunes of American civilization has been the
happy coincidence of circumstances which has led us away from such idolatry.”
Daniel Boorstin, The Genius of American Politics 3 (1954).

¥ Hart, Positivism and the Separation of Law and Morals, at 623. Hart was summa-
rizing the difference between his views and Fuller's. Furthermore, the value-rela-
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by pluralism, then one reason why they were not concerned over
the fact that they did not accept the coherence thesis is that plural-
ism offered the same result as the coherence thesis, but through a
different set of premises.2™ [f pluralism was correct, then the rejec-
tion of the coherence thesis would not necessarily mean that legal
process would have to explain how American law could resist cap-
ture by groups intent on promoting injustice. The question did not
seem very pressing in the 1950s because, according to pluralism, the
capture of the legal system by injustice could occur only if the polit-
ical culture as a whole dramatically changed, which was a matter
for the sociologist, not the legal theorist. From Hart and Sacks’s per-
spective, pluralism moved the problem that the coherence thesis
was designed to solve out of law, thus leaving to jurisprudence the
smaller but more tractable problems addressed by the theory of rea-

soned elaboration.

4.8. CONCLUSION

The overall view endorsed by the various arguments contained in
the Harvard Forewords and the theory of law developed in The Le-
gal Process is that reasoned elaboration demands that the law ap-
plier engage in a self-conscious search for the limits of discretion set
out in the law. This view explains how a law applier should view
his or her task if the architects of a given society have chosen to em-
ploy a legal system that contains a complex ordering of discretion,
as opposed to a relatively simple, almost invisible, legal system in
which there is no attempt to control discretion through reasoned
elaboration. It is not yet clear, however, given that a legal system
could privilege one or the other form of social organization, why
we would want to emphasize the practice of reasoned elaboration.
As discussed previously, reasoned elaboration imposes two duties
on the decision maker. The first is consistency or uniformity: “the

tivism that formed part of the foundation of pluralism was utterly incompatible with
Fuller's antirelativism.

¥ There is little extant evidence of Hart and Sacks's reading or general views
on political science in the 1950s, but it is likely that Hart and Sacks, who were part of
the academic status quo, would have embraced the status quo’s reigning ideclogy.
Gary Minda has argued that there is a theoretical relationship between the pluralist
theory of democracy and the role that reasoned elaboration plays in Hart and Sacks’s
private law theory. See Minda, Postmodern Legal Movements, at 35 (1995).
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idea that like cases should be treated alike.”%5 The second is that the
decision maker try to understand the purpose behind a legal argu-
ment before attempting to apply it: “[E]very statute and every doc-
trine of unwritten law developed by the decisional

has some kind of purpose or objective, however difficult it may be
on occasion to ascertain it or agree exactly how it should be
phrased."”

These two values of reasoned elaboration - consistency and pur-
pose - are necessary assumptions to understanding a norm as a law,
because they are the essential features of a legal system. The desirabil-
ity of treating norms as laws instead of one of the other forms de-
scribed by Fuller (such as managerial dictate or arbitration) depends
on the extent to which a society wants to organize its social life around
the essential features of reasoned elaboration. Given what was said
earlier about the necessity for some general directive arrangements in
social systems, the question is about matters of degree. If a society is to
enjoy the benefits of law, then every decision, including those that
seem to allow the decision maker continuing discretion, is regulated
by a legal process whose application did not itself allow for continuing
discretion. Even a president exercising executive privilege when
choosing an appointee is acting under a thin layer of noncontinuing
discretion.?” Hart and Sacks’s argument, however, was based on more
than just the observation that discretion is an inevitable feature of law.
They argued that law is a good thing precisely because of (not in spite
of) the fact that it is a mechanism for harnessing discretion: “Discre-
tion is a vehicle of good far more than evil; [it is the only means by
which the intelligence and good will of a society can be brought to
bear directly upon the solution of hitherto unsolved problems. "2

The relationship between the tenets of reasoned elaboration de-
rived from the Harvard Forewords and the underlying theory of
law developed by Hart and Sacks reviewed in the foregoing sec-
tions should now be somewhat more clear. Hart and Sacks
grounded their rejection of “political” decision making on the dis-
tinction between continuing and noncontinuing discretion. Judicial
decision making should be constrained by law; judges should not
rely on the sort of reasons used by legislators. The rejection of “judi-

Hart and Sacks, TLFE at 116.
Ibid., at 166.
Ibid., at 144.
[bid., at 158,

EE¥E
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cial statesmanship” was based on the two values of reasoned elabo-
ration. To deny certiorari in one case and not in another when the
two were alike from the perspective of legal principle violated the
requirement of treating like cases alike. To generate summary rever-
sals without any explanation betrayed the underlying principle that
each law has a purpose (in the form of either a principle or a policy)
to which a judge can relate his or her decision. Finally, the recom-
mendation that the Court take advantage of the “maturing of col-
lective thought” was based on Hart and Sacks’s claim that law is a
set of general directive arrangements that can “speak from one
point in time to another” - that is, that there is some meaning which
laws convey, and that the interpreters of that meaning can get it
right or wrong. 2%

It seems, therefore, that Hart was taking his jurisprudence seri-
ously in the 1959 Foreword. He really believed that judges can iden-
tify and act upon the principles and policies embedded in the law;
further, he believed that those principles and policies can really
constrain those judges. Thus Hart's hope that more careful delibera-
tion would help produce “better” decisions was rooted in what he
wrote in The Legal Process. Judges could do better or worse, qua legal
reasoning, depending on how faithfully they interpreted and
obeyed the principles and policies embedded in the law.

W Thad., at 124.
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Chapter 5

The False Choice Between
the Warren Court and Legal Process

5.1. WECHSLER AND NEUTRAL PRINCIPLES

Thus far, the theory of reasoned elaboration seems both workable
and attractive. Yet it is apparent that despite the presence of The Le-
gal Process in the Harvard curriculum, its reputation as a theoretical
text and even a teaching material has declined.! Not only has Hart
and Sacks’s theory lost its audience, but it has developed a distinct
and unsavory reputation as a theory steeped in “conservatism and
procedural fetishism.”? One might wonder how The Legal Process
came to merit this reputation; the answer is found in the fact that in
the eyes of many observers, Hart and Sacks’s theory met “a formi-
dable opponent” - and not an ally - “in the Warren Court.”® Thus,
we must turn toward an episode in the history of legal process that,
although central to the argument of this book, has not yet been
mentioned: Herbert Wechsler and the theory of neutral principles.
Wechsler's 1959 Holmes Lecture, entitled Towards Neutral Princi-
ples of Constitutional Law, was published at the same time as Hart’s
Foreword.® It is probably the most important of the legal process
writings, not because it is the best (clearly The Legal Process itself

! The legal process movement had been "sapped, if not altogether drained . . .
[of its]vitality™ since the 1960s. Vincent A. Wellman, Dworkin and the Legal Process
Tradition: The Legacy of Hart and Sacks 29 Ariz. .. Rev. 413, 473 (1987). By the 1980s
the movement had “collapsed.” William N. Eskridge Jr. and Gary Peller, The New
Public Law Movemeni: Moderation as @ Postmodern Cultural Form, Bg Mich. L. Rev. 707,

710, 743 (1991).

1 Norman Dorsen, In Memoriam: Albert M. Sacks, 105 Harp. L. Rev 1, 12 (1991).

¥ Jan Vetter, Postwar Legal Scholarship on [udicial Decision Making, 30 |. Legal. Educ.
412, 414 (1983). See also . Edward White, Patterns of American Legal Thought 150
{1978) ("Reasoned education was incompatible with the brand of activism that
emerged in the Warren Court™).

4 Herbert Wechsler, Towards Neutral Principles of Constitutiona! Law, 73 Harp. L.
Rev. 1 (1959) (hereafter Wechsler, Neutral Principles).
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best expresses its own theory) but because it applied reasoned elab-
oration to the most pressing problem in constitutional law at the
time - racial equality under the federal constitution - and, by as-
suming that challenge, drew the attention of a wide audience of
lawyers and nonlawyers.” Because Wechsler used a version of rea-
soned elaboration to criticize the Supreme Court’s performance in
cases involving the white primary,® the enforcement of racially re-
strictive covenants,” and the segregation of public education,® his
essay became an infamous symbol of the legal process school’s hos-
tility to civil rights. In my opinion, the essay prejudiced an entire
generation of liberal scholars to the point where few chose to look
past Wechsler’'s presentation of reasoned elaboration before reject-
ing the project out of hand.

In Neutral Principles, Wechsler employed reasoned elaboration to
answer Judge Learned Hand’s charge, made a year earlier, that ju-
dicial review by the Supreme Court should be exercised only within
very narrow limits.” Wechsler rejected Hand’s extreme theory of ju-
dicial restraint. The Court, argued Wechsler, “cannot escape the
duty of deciding whether actions of the other branches of the gov-
ernment are consistent with the Constitution.”? He questioned the
criteria that could justify the Court’s exercise of judicial review. The
question that Wechsler asked is not necessarily unique to constitu-
tional cases. It is a question of adjudication applicable to any occa-
sion where a court applies a law. Wechlser's argument in response
to Hand began with Wechsler’s denouncing the idea that a judge
should choose a result based merely on its outcome, because that
would turn the courts into “naked power organs,” not courts of
law.!" The essential element to legal reasoning was that “it must be

¥ Some years later, Wechsler commented he doubted that he would have “pro-
voked substantial disagreement™ had he not tested his theory against the Fourteenth
Amendment. Herbert Wechsler, “The Nature of Judicial Rmnmmg, in Law and Phi-
losophy 290, 294 (S. Hook, ed., 1964).

& Smith v. Allwright, 321 U.S. 649 (1944).

7 Shelley v. Kraemer, 334 U.S. 1 (1948); Barrows v Jackson, 346 U.S. 249 (1953).

8 Brown v. Board of Education, 347 U.S. 483 (1954).

¥ Leamed Hand, The Bill of Rights (1958). For an excellent discussion of Hand's
theory of judicial review, see Gerald Gunther, Learned Hand 226-72 (1994).

W Wechsler, Neutral Principles at 10,

it Jbid., at 12. Wechsler did not specify who endorses the view that judges
should decide cases according to their political preferences, but because he cited to
Fuller in developing it, | assume that Wechsler attributed this view to the various in-
strumentally oriented realists, such as Cook and Oliphant, whom Fuller attacked.
See Lon L. Fuller, Reason amd Fiaf in Case Law, 59 Haro. L. Rew. 376 (1946).
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genuinely principled, resting with respect to every step that is in-
volved in reaching judgment on analysis and reasons quite tran-
scending the immediate result that is achieved.”12

There were four elements to Wechsler’s idea of neutral princi-
ples. First, judges should not decide a certain way because they ap-
prove of the results of the verdict. Second, judges must test their
neutrality by ensuring that cases like the one at hand have been de-
cided in a similar fashion, as would be “others that the principles
imply.”13 Third, although a principle (or policy) in a law may be
the result of a political process and may reflect political interests,
judges must not decide whether to apply' that political principle
(or policy) on the basis of reasons unrelated to the political ends of
that principle (or policy). Fourth and finally, the reasons judges may
use to apply the principles (or policies) found in the law must be
presented in a form of reasoned explanation unlike the sort of justi-
fications required of politicians. 15

Wechsler's theory of neutral principles was rooted in the theory
of reasoned elaboration. The demand that judges not decide be-
cause they approve of the effects of their decisions was a practical
application of Jaffe’s caution against political judging and Hart and
Sacks’s distinction between continuous and noncontinuous discre-
tion. The demand that judges test themselves to see if they have de-
cided a case the same way they have decided other cases, like criti-
cisms of the Court’s seemingly political use of certiorari and per
curiam, was another practical application of Hart and Sacks’s dis-
tinction between continuing and noncontinuing discretion. The
recognition that the principles or policies judges have to apply
neutrally are themselves not neutral but the result of politics simply
repeated Hart and Sacks’s point that the purpose of adjudication
was to discover where law ends and the realm of continuing dis-
cretion begins. Finally, the demand that judges publicly explain
their reasoning was, as has been pointed out in section 4.2, one of
Hart’s main points: There are norms embedded in the law for
judges to discover, and the dual pressures of public explanation and
thorough review helps push judges toward better (more accurate)
discoveries.

B Wechsler, Neutral Principles, at 15.

3 Ibid.

W Wechsler in fact used the word application. Ibid., at 15.
% Ibid., at 16
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According to these criteria, the Supreme Court had not suc-
ceeded in deciding according to neutral principles in civil rights
cases. As if borrowing from the Forewords, Wechsler noted that the
Court had disposed of important cases through opaque per curiam
opinions.'* The most important test of the Court’s performance ac-
cording to neutral principles, however, came when Wechsler dis-
cussed the reasoning contained in the written opinions in a number
of major race cases. With regard to the white primary cases, Wech-
sler asked whether the principle upon which the Court based its de-
cision could be extended to parties that excluded on the basis of re-
ligion. If not, he asked rhetorically, could anyone then be “able to
discover in the opinions thus far written in support of this result
[the prohibition of all-white parties] . . . neutral principles that sat-
isfy the mind[?]™7 In the case of restrictive covenants, Wechsler
could not see how the decision in Shelley v. Kraemer could not be
logically extended to cases that Wechsler was sure the Court would
not affirm. Thus, he declared that in the absence of “a principle sus-
ceptible of broad extensions . . . | do not hesitate to say that | prefer
to see the issue faced through legislation, where there is room for
drawing lines that courts are not equipped to draw.”*

Finally, with regard to the school segregation cases, Wech-
sler — with a heavy heart, he claimed - criticized the reasoning of
Brown v. Board of Education. The Court, he said, was disingenuous: It
really meant to say that racial segregation was, in principle, a denial
of equality, whereas the Court made it sound as if its decision was
based on the force of empirical fact. Wechsler was concerned that
the argument that racial segregation was in principle unconstitu-
tional could not be upheld without infringing the bigot’s constitu-
tional right not to associate. He thought that someone should be
able to identify a principle in the Constitution whose neutral appli-
cation would result in placing a black citizen’s right to integration

" Wechsler reviewed the per curiam disposal of five censorship cases and noted
that if the Court could not come to an agreement in these cases of obvious
tance, “[iJs it not preferable . . . indeed, essential, that if this is so the variations of po-
sition be disclosed? Ibid., at 21. He then made the same critique of the Court’s ex-
tension of the anti w%&%phin!mhp&ﬁ&hﬁﬁﬁnmhnpuhlnd

n. [bid.,

pools by per curiam at 22.
v [bid., at 29
® Thid., atn
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over the bigot's right to associate only with white citizens, "but,” he
said, “I confess that I have not yet written the opinion.”'?

5.2. CRITICAL REACTION TO NEUTRAL PRINCIPLES

Because of his criticisms of the race cases, Wechsler’s essay became
notorious; furthermore, because he was seen as applying Hart and
Sacks’s principles, Wechsler was seen as speaking for the legal pro-
cess school. This perception is unfortunate because his discussion of
reasoned elaboration was incomplete, and his application of it to
the race cases was simply wrong,.

There were four types of response to Wechsler's article. The first
group, the realist critics, rejected the concept of neutral principles in
its entirety, and not just its application to the race cases. The second
group, the internal critics, took issue with Wechsler’s criticism of
the race cases; they thought he had misunderstood the principles
upon which they were being decided. The third group, the conserv-
ative critics, took Wechsler's argument and turned it into an argu-
ment for “judicial restraint.” The fourth group, the liberal critics (or
fundamental rights school), attacked Wechsler's theory from the
perspective of the larger project of the Warren Court.

The realist critics recapitulated the debate we have already seen
in the Forewords. They had four main criticisms. The first was that
Wechsler was wrong that judges should not be concerned for the
consequences of their decisions. Thus, Eugene Rostow declared
that, “Wechsler's lecture . . . represents a repudiation of all we have
learned about law since Holmes ... and Pound [with their] ...
pathbreaking pleas for a result-oriented, sociological jurisprudence,
rather than a mechanical one.”? Second, the realists rejected the de-
mand of generality. Addison Mueller and Murray Schwartz argued
that the term

“[Glenerality” leads nowhere. A decision holding a statute which for-
bids all Negroes to drive automobiles is unconstitutional because it
discriminates against Negroes enunciates a reason which is general.
The question is: Is it adequately general? The next question must be:

% Ibid., at 34.
¥ Eugene W. Rostow, The Sovereign Prerogative 28 {1962).
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Adequate for what purpose? The answer would seem to be: general
enough to be neutral !

Third, the realists challenged Wechsler’s claim that, as happened in
the school segregation cases, where two constitutional principles
were in conflict, a unifying neutral principle must be found to me-
diate between them. Thus, Mueller and Schwartz produced the fol-
lowing explanation for why the Supreme Court would never be
able to satisfy Wechsler’'s test for legitimacy: “The difficulty we
have found is that there will always be a point at which an extension
of the logic of any constitutional pnm::ple of decision will run into
the similarly extended logic of competing principles."2 A court try-

ing to apply Wechsler’s theory would therefore always be faced
with either choosing one constitutional principle over another for
nonlegal reasons, or doing nothing, which in effect would be a
backhanded endorsement of the constitutional choices of others.
Fourth, the realists argued that Wechsler's demand for general-
ity was a sham because what counts as “sufficient” generality in
Wechsler’s model is determined not by legal reasoning but by ref-
erence to current public sentiment. Jan Deutsch therefore argued
that “since one man’s ‘relatively fundamental rules of right'” may
well be another person’s “particular set of ethical or economic op-
tions . . . historical context may well determine the proper classifica-
tion of a given principle as either a ‘fundamental right’ or a ‘partic-
ular opinion.”"® Thus, neutral principles that were supposed to
constrain the judge or the majority were inevitably defined by a
judge or the majority.®

I Addison Mueller and Murray L. Schwartz, The Principle of Neutral Principles. 7
UCLA L. Rew. 571, 577 (1960) ("[Wechsler] must not insist, therefore, on decision
based on principles that push value choices beyond the realm of choice”™). For similar
reasons, Arthur S. Miller of Emory Law School and Ronald Howell, a political scien-
tist at Emory, who saw themselves as building on the realists’ work, rejected Wech-
sler’s use of the word neutralily in relation to constitutional adjudication. They cited
scholarship from various disciplines outside law to demonstrate that “neutrality
or objectivity was essentially impossible of attainment.” Arthur S. Miller and Ronald
F. Howell, The Myth of Neutrality in Constitutional Adjudication, 27 U. Chi. L. Rev. 661,
676 (1960),

2 Mueller and Schwartz, Principle of Neutral Principles at 586; also see Jan G.
Deutsch, Neutrality, Legitimacy and the Supreme Court: Some Intersections Between Law
and Political Science, 20 Stan. L. Rev. 16g, 192-3 (1968).

B Deutsch, Neutrality, Legitimacy and the Supreme Court, at 195.

3 [n labeling these reactions to Wechsler's essay “realist.” | do not mean to di-
minish the importance of the behavioralist study of public law that was beginning to
reach maturity in the late 19508 To take but one example, it is clear that the work of
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The internal critics were those who were either sympathetic or
indifferent to Wechsler’s theory of law and objected only to his
specific application of it to the race cases. Louis Pollak, in his first
article on Wechsler, endorsed the theory of neutral principles.Z He
even conceded that in the white primary and restrictive covenant
cases, the Court could have been more forthcoming with principles
that covered cases that were not before them; he thought he could
provide them.? In the restrictive covenant case, Pollak argued that
the principle should have been that the state cannot “assist a pri-
vate person in seeing to it that others behave in a fashion which the
state could not itself have ordained.”? With regard to the all-white
primary, Pollak argued that the Court had the right principle but
had picked the wrong amendment on which to base its decision:
“[TThe [Fifteenth] Amendment must impose on the states a heavier

Glendon Schubert applied a realist point of view in that it emphasized that value
and policy attitudes determined judicial decisions. Schubert's under-
ﬂhwuﬂucmﬂﬁmlwunmﬂu' to that of the older realists: From a behav-
ioral standpoint, tution is what a majority of justices agree it ought to be
said to mean, or what the president or may declare by speech or action. In
an even broader sense, Schubert held that the Constitution is embedded in “the con-
sensually dominant patterns of values that constitute American political ideology.”
Glendon Schubert, Quantitative Analysis of Judicial Behavior 2 (1959); see also Glendon
Schubert, The Rhetoric of Constitutional Change, 16 |. Pub. L. 38 (1967); Glendon Schu-
bert, The Future of Public Law, 34 Geo. Wash. L. Rev. 593 (1966). The new realism, wrote
Martin Shapiro, “was basically an attempt to treat the Supreme Court as one govern-
ment agency among many - as part of the American political process, rather than as
a unique body of impervious legal technicians above and beyond the political strug-
.* Martin , Law and Politics in the Supreme Court: New Approaches to Political
risprudence 21 (1964).

On the other hand, Peller argued that the techniques of behavioralism and other
torms of “value-free” mﬂmmmmbljrmundnadwiﬂiuulegﬂpm-
cess school's project of the sort of pluralism portrayed in Daniel Bell's
theory of the “end of " See Gary Peller, Neutral Principles in the 19508, 21 L.
Mich. |. L. Ref. 561, 585 (1988) (citing Daniel Bell, The End of Ideology: On the Exhaustion
of Political Ideas in the Fifties [1960]). At the end of Chapter 4 | argued that there was a
close connection between legal process and pluralism, and so | am inclined to agree
with Peller that Schubert’s behavioralism was at least as much a product of legal pro-
cess as it was a vestige of realism.

¥ “No attemnpt is here made to dissent with Professor Wechsler's concept of
neutrality of constitutional adjudication.” Louis H. Pollak, Racial Discrimination and
Judicial Integrity: A Reply to Professor Wechsler, 108 U. Pa. L. Rev. 1, 5 (1959).

¥ It is interesting to note that some of Wechsler's more realist critics attacked
Fnlhkhr:hhﬁ:;gﬂut*ﬂﬂuﬂnuﬂdmmmmtﬂuum mrmtmppurtahle
on the basis of neutral constitutional principles, they deserve to be
Miller and Howell, Myth of Neutrality at 682 (citing Fnﬂhhﬂncmlﬂhmmmlmmd
Jﬂwﬂrmgmy at 31).

¥ Pollak, Racial Discrimination and Judicial Integrity, at 23.
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affirmative duty than does the Fourteenth,” and therefore all-
white parties may be unconstitutional whereas all-Catholic parties
are not.2

Further, Pollak conceded that the Warren Court’s attempt to de-
cide Brown on the basis of the claim that separate education entailed
unequal education was doomed to failure. Pollak rewrote the opin-
ion (literally), basing the wrong of segregation on the stigma it cur-
rently produced in America, and on the fact that the equal protec-
tion clause of the Fourteenth Amendment was designed to forbid
the use of state power to stigmatize blacks, who were (when the
amendment was written) newly freed from slavery.® While this is
not the proper place to engage in a lengthy review of Pollak’s argu-
ments, it seems that, in retrospect, he (as well as the other internal
critics) had a better grasp of the implications of Wechsler's argu-
ment (as a matter of constitutional law) than Wechsler himself.

For example, Martin Golding, who called himself a “friendly
critic” of Wechsler, argued that he could use neutral principles to
support Brown "without overstretching Professor Wechsler's lan-
guage."¥ Golding, like Pollak, thought that the Constitution con-
tained a neutral principle that would prohibit segregated schools.
Using an approach quite different from Pollak’s, Golding attempted
to use the equal protection language in Cooper v. Aaron to support
the conclusion that “principled decision requires sameness of treat-
ment in public education - unless some justification can be offered
for the different treatment.”™!

Golding's methodological criticism of Wechsler suggests that he
would have had Wechsler rethink the theory of neutral principles in
a manner consistent with Hart and Sacks. Golding noted that in
general, “principled legal judgment is not so much a matter of con-
tent as it is of form. . . . Principled judicial decision-making is possi-

M [bid., at 13.

¥ [bid., at 28; see also Louis Henkin, Some Reflections on Current Constitubional
Controversy, 109 L. Pa. L. Rev. 637, 653 (“1, like Professor Pollak, believe that the par-
ticular cases which bother Professor Wechsler can be justified in ‘neutral principles”
although the Court perhaps did not do so effectively. But Professor Wechsler's basic
thesis seems to me unchallengeable™).

W Martin P Golding, Principled Decision-Making and the Supreme Court, 63 Colum.
L. Rer 35, 36 (1963).

W Ihid., at 56, citing Cooper 0. Aaron, 358 U 5. 1, 19 (1958) (“the right of a student
not to be segregated on racial grounds in school so maintained is indeed so funda-
mental and pervasive that it is embraced in the concept of due process of law™).
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ble in a tyranny."® The question was not whether principled deci-
sion making was inconsistent with segregation but whether the
framers had delegated to the Court the task of balancing the princi-
ple of equality against the principle of freedom of association. Gold-
ing thought that Wechsler was right to note that the Supreme Court
was required to base its decision on values found only in the Con-
stitution: “A legal system, then, may broadly fix the starting-points
of deliberation. . . . [Our legal system] has no higher guide than the
Constitution itself.”** But Golding was baffled by Wechsler’s claim
that a constitutional value must be so general that it never conflicts
with another constitutional value:

I fail to grasp Professor Wechsler's position if it consists in the state-
ment that one ought to, or even can, supply “neutral principles” for
“choosing” between competing values. I can, of course, choose be-
tween competing values by reference to a third value which is more
comprehensive or supreme, that is, when there is an ordering of values.

[But even where] a tribunal is faced with two competing values and
there is no good reason to be advanced for preferring one value over
another, so that the preference to one value is entirely arbitrary, if you
please, we may still require that the tribunal formulate a standard or
criterion that shall function as a principle of decision in this and other
cases of its type. This principle is general in the sense that it covers but
also transcends the instant case. It is not, of course, inherently “neutral”
in any sense, except that there may be neutrality in its application. ™

Golding’s suggestions improved Wechsler in a way that brought
the constitutional analysis in Neutral Principles to the point where it
began to look like something that might have been endorsed by
Hart and Sacks.

The third group, the conservative critics of Wechsler, saw them-
selves as the true heirs of the theory of reasoned elaboration.® Their
interpretations of Wechsler and legal process were so different from

2 |bid., at 42-3. Golding made a Fullerian caveat, however: "there is . . . a point
at which the form and content of the tyranny become inseparable, making it impossi-
ble to speak of principled judicial judgment.” Thid., at 43.

B Ibid., at 43.

M Ibid., 48-9. It is interesting to note that Golding's first insight (that the law can
set out a series of “ordered” values) was echoed by some members of the fundamen-
tal rights school. See Walter F. Murphy, An Ordering of Constitutional Values, 53 5. Cal.
L. Rev. 703 (1980).

% See Isidore Silver, The Warren Court Critics: Where Are They Now That We Nead
Them?, 3 Hastings Const, L.Q. 373. 374 (1976}.
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Hart and Sacks’s original theory, however, that they should be seen
as usurpers of the legal process tradition, and not its heirs. The con-
servative critics were skeptical about the objective existence of
moral concepts and thought that the moral language of the Consti-
tution could have no referent other than the original intent of its au-
thors. Through their intervention, the conservative critics suc-
ceeded in making original intent - or interpretivism - the ultimate
form of legal process.

The most prominent of this group was Alexander Bickel. Bickel's
primary idea - perhaps forged during his time as clerk to Justice Felix
Frankfurter in 1954 - was that while it is true that judges must obey
the demands of reasoned elaboration, it is also true that the Supreme
Court is a political institution and that sometimes the demands of
principle must be ignored for the moment if the Court is to survive to
promote principle in the future. Thus, Bickel implicitly approved of
the very same tendency toward “judicial statesmanship” that was
criticized by other legal process scholars in the early Forewords.® In
his 1961 Foreword, Bickel celebrated various techniques for the denial
of certiorari — dismissal for lack of ripeness, jurisdiction, and so on - as
“passive virtues” that allowed the Court to avoid giving the “right”
answer when, in a sense, the truth would have been too costly.¥

Bickel’s concern was shared by Philip Kurland, another of Frank-
furter’s former clerks. In 1964, Kurland accused the Court of insist-
ing “that its rulings be carried to their dryly logical extremes.”® His
warning was intended to produce the opposite result from that
hoped for by Follak or Henkin, who wanted to see Wechsler’s the-

*  Alexander Bickel, The Least Dangerous Branch 173 (1g62). ("[I]t will not do to
exalt an individual claim to particular justice over all the other problems that adju-
dication may have to solve and over all other problems that it perhaps entails.”)

¥ Alexander Bickel, The Supreme Court, 1960 Term - Foreword: “The Passive
Virtues,” 75 Harv. L. Rew. 40, 43 (1961).

*  Philip Kurland, The Supreme Court, 1963 Term - Foreword: “Equal in Origin and
Equal in Title to the Legislative and Executive Branches of the Government,” 78 Harv. L
Rer. 143, 165 (1964). Ironically, Bickel and Kurland criticized the Court for taking rea-
soning too seriously - just the opposite argument made by Hart and others in the
Forewords a decade earlier. As Purcell noted: "In The Least Dangerous Branch, Bickel
had seen the courts as the special voice of reason, uniquely suited to elaborate proper
principles; the political process had appeared erratic and given to excess. When prin-
ciples became ‘ideclogical’ in the late sixties and Bickel's primary goal shifted from
achieving moral reform to ensuring social tranquility, the judgment had to be re-
versed. The judiciary became erratic, the political system rational.” Edward A. Pur-
cell Jr., Alexander M. Bickel and the Post-Realist Constitution, 11 Harv. C.R.-C.L. L. Rev.

521, 554 (1976).
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ory vindicated through its extension to every available incidence of
the appropriate principle.

Robert Bork carried Wechsler's project further toward the con-
servative camp than anyone else. He argued in 1971 that “[w]e have
not carried the idea of neutrality far enough.”* Bork argued that for
too long the theory of reasoned elaboration concerned only the ap-
plication of principles and had ignored the derivation of these princi-
ples. Bork agreed with Wechsler that the principles in question were
of course nonneutral in their content, because they were the prod-
uct of political choices. Bork challenged, however, what he saw as
the realist notion that judges should be able to replace the law
maker’s nonneutral preferences with their own nonneutral prefer-
ences: “If [a judge] may not choose lawlessly between cases in ap-
plying principle X, he may certainly not choose lawlessly in defin-
ing or in choosing X. . . ."#% We should nonetheless note that Bork's
argument was a non sequitur. The original theory of reasoned elab-
oration assumed that judges can in fact be directed by law to apply
standards that require the “working out” of a system of belief in
their application, or even to assume varying degrees of continuing
discretion. (Recall that according to Hart and Sacks a judge could be
authorized to act like a legislator.)

Bickel and Bork nonetheless raised difficult questions for their le-
gal process colleagues. Their writings suggested that the internal
critics were wrong to attack Wechsler's conservative interpretation
of Hart and Sacks. If anything, Bickel and Bork would have argued
that Wechsler did not go far enough with his own argument. Bickel
and Bork assumed that Wechsler, had he adopted the terminology
of The Legal Process, would have endorsed the view that the Consti-
tution provided for noncontinuing discretion. Furthermore, they
would have agreed with the internal critics that Wechsler must
have believed that the Constitution commanded judges to deter-
mine the limits of their own discretion. What Bickel and Bork re-
jected was the internal critics’ claim that Wechsler should have rec-
ognized that the Constitution commanded judges to exercise
discretion when interpreting the moral language of the Fourteenth
Amendment. The reason the conservative critics could agree with
the internal critics that law concerns the delegation of noncontinu-

¥  Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 Ind.

L.[. 1, 7(1971).
0 Ibid., at 8.
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ing discretion yet deny that the Fourteenth Amendment delegated
to adjudicators the power to use noncontinuing discretion to deter-
mine the meaning of the moral terms in the Constitution is that the
conservative critics were convinced that noncontinuing discretion
was impossible where the law incorporated moral commands.

Because Hart and Sacks rejected the idea that the Constitution
commands judges to exercise continuing discretion in order to
achieve the Constitution’s purposes,*! the issue upon which Bickel
and Bork and the internal critics differed was how a Wechslerian
judge should interpret the rules and standards that limit judicial
discretion. (In fact, the real question related to the interpretation of
constitutional standards because very few norms in the Constitu-
Hion are rules; with the exception of the age requirements and a few
other provisions, very few constitutional determinations rely upon
the occurrence or nonoccurrence of an event.) The application of a
standard cannot be an act of continuing discretion, or what H.L.A.
Hart would call “rule-making.”< [t must be an act of elaboration or
interpretation of existing law, not the creation of new law.

As we saw in section 4.4, Hart and Sacks argued that all stan-
dards are based in either principle or policy. Bickel and Bork
thought it was clear that Wechsler understood - as the internal crit-
ics did not - that discretion cannot be cabined by a standard de-
rived from a principle. If that were true, then all standards could be
cabined only by treating them as if they were policies. A policy, ac-
cording to Hart and Sacks, is “simply a statement of an objective.”#
Given that the application of a standard already required judges to
interpret the instant case in the context of “the quality or tendency
of happenings in like situations,”# it would seem that Wechslerian
judges ought to be able to identify an objective if they were to base
their decisions on policy. In common law, the identification of pol-
icy objectives is a constant concern of tort and contract scholars -
for example, one group of commentators thinks that the objective of

4 Hart and Sacks thought that, although common law judges may have once
had such discretion, the Constitution does not give complete continuing discretion
even to Congress and the President. See Hart and Sacks, The Legal Process: Basic Prob-
lems in the Making and Application of Law (William N. Eskridge Jr. and Philip P.
Frickey, eds., 1904} (hereafter TLP).

2 See H.L.A. Hart, The Concept of Law 141 (2d ed., 1094).

@ TLFE at 141.

#  [Ibid., at 140.
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private law is economic efficiency.** But no answer based on policy-
driven goals is helpful at the level of constitutional interpretation. It
is doubtful that Hart and Sacks thought that constitutional stan-
dards like due process could be based on policy. They probably be-
lieved that policy could be a foundation for standards in other parts
of the law, like common law or statutory law, whereas constitu-
tional law is rooted only in principles.%

If reasoned elaboration in constitutional law relies upon the deriva-
tion of standards from principles, then it follows that Hart and Sacks
must have had some idea of what kind of principles could do the job.
It was precisely Bickel and Bork’s contention that the genius of Wech-
sler’s argument was that it exposed the sad fact that there are no prin-
ciples that can do the work of generating a constitutional standard.
According to Hart and Sacks, a principle describes a rationale for the
achievement of a goal: It limits the sort of reasons judges can have for
action to reasons that are part of a “clearly thought-out and justified
system.”¥ The conservative critics’ challenge to those internal critics
who thought they could put a liberal spin on legal process was to ask,
whose system of reason? The judge’s? The original founders’?

The conservative critics doubted the existence of “systems of rea-
son” that could supply principles to the Constitution. For example,
Bork argued that in morality as in economics, people’s preferences
are, at a certain level, impossible to justify or explain through rea-
son.® Because systems of moral reasoning are in principle impossi-

# The literature on this question is enormous. See generally Guido Calabresi,
The Cost of Accidents: A Lepal and Economic Analysis (1g970); Jules L. Coleman, Markets,
Morals and the Law (1988); Richard A. Posner, Economic Analysis of Law (3rd ed., 1985).
But see, for example, Ronald M. Dworkin, Is Wealth a Value?, g |. Legal Stud. 191
{1980} (maximization of social wealth cannot by itself motivate a principled reason
for action).

% Hart and Sacks disagreed with Harry Wellington on this point. Wellington
based his analysis of constitutional language on the similarity between constitutional
principles and common law principles. See Harry H. Wellington, Common Law Rules
and Constitutional Double Standards: Some Notes on Adjudication, 83 Yale L.J. 221 (1g73);
see also Harry H. Wellington, The Nature of Judicial Review, g1 Yale L]. 486 (1g82).
Wellington's most recent views on this subject have been outlined in Harry H.
Wellington, Interpreting the Conslitution: The Supreme Court and the Process of Adjudica-
tion {1990), and his views have changed somewhat since the 1973 article. For the pur-
poses of this chapter, which is primarily on the legal process school and its evolution
from the 19508 to the 1g70s, [ﬂve chosen to focus primarily on Wellington's views
as set out in the earlier essays.

¥ Hart and Sacks, TLP, at 159.

#  Bork, Neutral Principles and Some First Amendmeni Problems, at 10. “There is
no principled way to decide that one man’s gratifications are more deserving of re-
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ble, all the law can do is embed the majority’s choices — represent-
ing the result of practical moral reasoning by the majority at that
moment - about what the Constitution should command judges to
do on specific, well-defined occasions. When an occasion comes to
pass for which the majority has not provided, and there is nothing
in the Constitution to command judges one way or the other, judges
without continuing discretion should defer to the next level of in-
structions in the Constitution, which happen to refer to the demo-
cratic process by which the majority generates specific responses to
concrete problems.#

Bickel was also skeptical of the existence in constitutional law of
what Hart and Sacks called principles. In The Least Dangerous
Branch, an early study of this problem, he merely alluded to this
skepticism,® while in his last writings Bickel revealed a full-scale
value-skepticism quite similar to that of his colleague and friend
Bork — and quite similar to that of some of the more extreme realists
whom both he and Bork scorned. Bickel, like Bork, did not argue
that the founders could have embedded principles into the Consti-
tution but chose not to; both Bickel and Bork argued that the
founders could not have successfully embedded principles even if
they had tried. Bickel wrote that he came to realize that, although
concepts of justice and injustice were once thought to have some
stable content, “[t]he words are used in a different sense now [the
late twentieth century] because they are no longer rooted in a sin-
gle, well-recognized ethical precept.”™ In making this argument,
Bickel in fact denied the existence of the distinction between princi-
ple and policy set out by Hart and Sacks. The inescapable implica-
tion of his writing is that, in the end, all government under law,
whether by legislatures or by courts, was rooted in policy.s

spect than another's or that one form of gratification is more worthy than another.”
Ibid., at 10.

#® Ibid., at 11.

% “Which values, among adequately neutral and general ones, qualify as suffi-
ciently important or fundamental or what-have-you to be vindicated by the Court
against other values affirmed by legislative acts?” Bickel, Least Dangerous Branch, at 55.

1 Alexander Bickel, The Supreme Court and the Idea of Progress By (1970). See
also William Haltom and Mark Silverstein, The Scholarly Tradition Revisited: Alexan-
der Bickel, Herbert Wechsler, and the Legitimacy of Judicial Review, 4 Const. Commentary
25, 29—30 (1987) (according to Bickel, value choices in adjudication ought to reflect
consensus).

2 Bickel, Supreme Court and the Idea of Progress, at 177.
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There was one conservative critic who did not share Bickel and
Bork's extreme skepticism of moral principles: Harry Wellington. He
attempted to distance himself from Bickel and Bork by interpreting le-
gal process through the lens of the common law. Wellington noted that
the problem of interpreting rules and standards in terms of principles
and policies was not new - Anglo-American courts had dealt with this
problem since the early history of the common law.3 Wellington ad-
mitted that it is rare that constitutional interpretation was rooted in
policy and therefore focused his discussion about constitutional adju-
dication on the problem of interpreting legal rules by reference to prin-
ciple.®

In either common law or constitutional law, Wellington argued,
the problem Bickel and Bork raised is the same. The fact that in
common law the legislature could correct a judge who decided
“wrongly” doesn’t change the problem for a common law judge
who wants to get it right. Wellington argued that judges who want
to apply a principle in a tort case must perform the same interpre-
tive act as judges applying a principle in a constitutional case. He
must “take a moral point of view.”S But Wellington stressed that
recognizing that an adjudicator must identify the moral principle
embedded in the law does not mean that the moral principle found
by the adjudicator is the same principle that the adjudicator would
have embedded into the law had he or she been the law’s mythical
author: “I doubt that one would want to say that a court is entitled
or required to assert its moral point of view. ... Unlike the moral
philosopher, the court is required to assert ours."%

Note that Wellington did not argue that all judges can do is refer
to the specific “choices” made by society at a certain time with re-
gard to a specific set of events (which, in this case, would mean the

= Wellington accepted some of Hart and Sacks’s terminology. He adopied their
distinction between principle and policy but not rules and standards; the latter dis-
tinction he simply collapsed and called any legal norms enforceable by a judge a
"rule.” Welli Common Law Rules and Constitutional Double Standards, at 222-3.

When the Supreme Court bases a decision on considerations of policy, it is al-
most always when interpreting a congressional statute, such as the National Labor
Relations Act or Federal Communications Act (in which case the federal courts treat
these statutes as if they were common law sources). On those occasions when the
Constitution is being interpreted and there is nothing for the Court to refer to except
policy, Wellington counseled the Court to defer to the more compefent judges of pol-
icy - elected officials. See ibid., at 260-70.

®  Ibid., at 244.

% Ibid.
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complete collapse of tort law into the realist view that all aspects of
tort law should be treated as questions of policy). But, if judges can
locate coherent, closely reasoned moral systems with which to in-
terpret tort law, why could they not find such systems when faced
with problems in constitutional law? The possibility of moral-type
reasoning doesn’t change because judges put down a Restatement
of Torts and pick up the Constitution.

Wellington seemed to concede to Bickel and Bork that a principle
embedded in a law cannot remain a useful source of “close reason-
ing” over time. Because he doubted that the law can express moral
principles adequately or fully, Wellington recommended that
judges refer not to a system of moral reasoning as it ideally would
have been set out in the law, even if it could have been, but rather
to the “conventional morality” of one’s time.”¥ When Wellington
cryptically refers to “our morality” in the foregoing quotation, he
really was referring to the community’s conventional morality. Ac-
cording to Wellington, “conventional morality is not necessarily the
best morality,” but it is the only sure moral concept at the judge’s
disposal.® The alternative would be judicial deference whenever
the Constitution’s instructions were not clear.¥ Wellington's theory,
therefore, was a well-intentioned attempt to save the intelligibility
of principle in Hart and Sacks’s theory of constitutional interpreta-
tion, but it did so only at the cost of making the content of constitu-
tional principles rely upon current conventional preferences, which
ultimately turns out to be the preferences of the majority.® One
might observe that, in his attempt to defend neutral principles,
Wellington had all but conceded Deutsch’s “realist” criticism ex-
plored previously.

Calling Bickel, Bork, and Wellington “conservative” critics of
Wechsler suggests a bit of a double entendre, In the beginning of his

< Thid., at 280.

#  [bid.

% It seems that for Bork, Bickel, and Wellington, a moral principle embedded in
a law could be interpretable and acted upon only if it were framed as a rule - that is,
a clear norm whose action could be clearly determined by the occurrence or nonoc-
currence of some act. A paradigmatic example of this would be Justice Hugo Black’s
reading of the First Amendment’s free speech clause (see Hugo Black, A Constitu-
tional Faith 17-18 [1969]). or the almost universally accepted reading of the Thir-
teenth Amendment.

“  Wellington claimed that current conventional morality might be counterma-
joritarian, but his argument is unpersuasive. See John Hart Ely, Democracy and Dis-
trust 639 (1980) (collapsing conventional morality into majoritarianism).
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career, Bickel saw himself as a political liberal, and Wellington, to
some extent, still sees himself that way.#! Bork has been more cryp-
tic as to his political preferences, although he dedicated a signi-
ficant portion of the first of his post-confirmation battle books to
rebutting the charge that he was a “conservative extremist.”s2 The
conservative critics claimed to be conservative in their method of
interpretation of the Constitution; they disclaimed any relationship
between their personal politics and either the norms they claim the
Constitution commands or the particular liberal or conservative
color of those norms. The double entendre has force in that it is ob-
vipus that, given the political climate of the 1950s and ‘60s, the civil
rights decisions that were the target of Bickel and Bork (but not
Wellington) were supported by political liberals and opposed by
political conservatives. Furthermore, these gains were not likely to
have been produced by the political system left to its own demo-
cratic devices.®

The fourth group of Wechsler's critics faulted Wechsler on
grounds similar to those raised by Bickel and Bork; furthermore,
they agreed with Bickel, Bork, and Wellington that it was impossi-
ble to embed principles in constitutional standards. Their reaction
was not, however, to declare the project of constitutional adjudica-
tion of the Fourteenth Amendment hopeless or to revert to the ma-
jority. They took this tragic fact about the limitations of the law as
proof of the necessity for judges to treat the Fourteenth Amendment
as an invitation to reflect seriously on the moral foundations of
American democracy and to adjudicate constitutional questions ac-
cording to the correct applications of those moral norms. The mem-
bers of this last group were “liberal” in that they found the political
consequences of Wechsler’s approach to the race cases unaccept-
able, and their interest in defending and promoting civil rights
through the courts provided a practical motivation for them to for-
mulate a theory to rebut Wechslerian neutral principles. This fourth

® Ely noted that Bickel, who was a “Robert Kennedy liberal . . . as late as 1968,”
w.rhavemmad toward pnhmlmmtrnuamb}rﬂuuﬂn[hhﬂh.lﬁd at yo-1.
has consistently supported the pro-choice position from the

pu.'llhﬂl morality.” See, for example, Wellington, Common Law Rules and Constitu-
tional Double Standards, at 156.

& See Robert Bork, The Templing of America 323-36 (2d ed., 1990).

& This point was profoundly illustrated by Richard Kluger in Simple Justice
{1975) and well understood by the Supreme Court in the 19508, See, for example,
Bickel, Least Dangerous Branch, at 245-7.
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group also embraced a methodology that appeared “liberal” in that
it called for a more expansive set of civil rights than Wechsler's
would have supported. This was not, as the realists might have it,
because of any felt political necessity on the part of the interpreter
of the Constitution, but because the Constitution demanded it: The
Fourteenth Amendment guaranteed the moral rights fundamental
to all persons. For this reason, this last approach - albeit politically
liberal - is more accurately called the “fundamental rights” critique
of Wechsler.*

A good example of the early fundamental rights critique can be
found in the arguments made by Arthur Miller and Ronald Howell
in 1960. They criticized Wechsler's theory of neutral principles
for many of the reasons raised by the realists. They broke with the
realists, however, in the end and criticized the realist conclusion
that adjudication is essentially politics. “|Our] formulations,” they
wrote, “are attempts to build on the shambles of classical jurispru-
dence left after the attack of the legal realists had crumbled the edi-
fice of the phonograph theory of law.”® Thus, Miller and Howell re-
jected the emphasis on indeterminacy that rule skeptics such as
Felix Cohen or the early Jerome Frank built into their analyses of
the Constitution. Miller and Howell believed that the Constitution
imposes a duty on judges to promote justice, but they did not be-
lieve that the Constitution, as law, could constrain either the ends or
the means by which judges pursued justice. They offered, for ex-
ample, two versions of the conception of justice that were supposed

“  The term fundamental rlfm's did not come into vogue until the 19708, at which
point the term dﬂ-:nhed a fully developed method of constitutional adjudication.
See, for example, Walter F. Murphy et al, American Constitutional Interpretation
g29-30 (1986) (discussing fundamental rights as a “mode” of constitutional interpre-
tation). Attribution of the term to this last group of Wechsler's critics is appropriate
for two reasons. First, the reasoning applied by this group to their critique of Wech-
sler's theory of neutral principles is substantially identical to the reasoning underiy-
ing the fundamental rights scholarship that appears later. Second, the language of
“fundamentality” began to appear even in these earlier texts: In one essay discussed
below, the authors recommended a “teleclogical” approach to interpreting the Con-
stitution, in which the justices craft constitutional decisions that exemplify the “goals
of American society” or “the democratic ideal.” Miller and Howell, Myth of Neutral-
ity in Constitutional Adjudication, at 690-3.

*  Ibid., at 6g2. The “phonograph theory” = which it seems Miller and Howell
equated with Wechsler — was originally a realist expression for legal positivism.
See, for example, Morris R. Cohen, Positivism and the Limits of Idealism in the Law, 27
Colum. L. Rev. 217, 238 (1927).
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to guide constitutional interpretation: The Supreme Court should
interpret the Constitution to promote either “human dignity” or
“welfare. "%

Judging according to human dignity or welfare was a form of
“teleological jurisprudence.”® According to this approach, “judicial
decisions should be gauged by their results and not by either their
coincidence with a set of allegedly consistent doctrinal principles or
by an impossible reference to neutrality of principle.”® Therefore,
legal reasoning was not really distinguishable from prudential or
moral reasoning. Hart and Sacks were wrong when they concluded
that judges’ first task in adjudication was to determine the degree of
continuing discretion that they have been given. There was nothing
for the judge to determine, because all judicial action was the result
of continuing discretion. What distinguished these acts of discre-
tion from the typical legislative act of continuing discretion was
that judges were not supposed to act on the basis of the politics of
self or (enlightened) class interest but rather on the basis of moral
beliefs that the judges had examined carefully and (one hoped) had
subjected to rigorous scrutiny.

Few other writers applying the fundamental rights critique in
the 1960s were as forthright about their reasons for rejecting Wech-
sler as Miller and Howell, but close examination of Pollak’s further
reflections on Wechsler illustrates how Pollak moved from being a
friendly “internal” critic of legal process to ultimately adopting the
fundamental rights perspective. For example, at the end of an arti-
cle in which he defended his criticism of Wechsler's misapplication
of neutral principles to Brown, Pollak revealed that he had earlier
been under the impression that he and Wechsler had not really dis-
agreed about the general principles of constitutional interpretation,
and that their disagreement involved only the narrow question of

# Miller and Howell, Myth of Neutrality in Constitutional Adjudicalion, at 6g3.
See, for example, Myres MacDougal, Perspectives for an [nternational Law of Human
Diﬁl‘y, 1959 Am. Soc’y Int'l. Proc. 107, 130 (1959) (human dignity); Alexander H.
Pekelis, The Case for a Jurisprudemce of Welfare, in Law and Social Action 1 (Milton R.
Kovitz, ed., 1950) (welfare).

& Miller and Howell, Hy!hio ity in Comstitutional Adjudication, at égo.
Fuller, it should be remembered, also used the phrase teleological jurisprudence to de-
scribe his form of natural law. See Lon Fuller, T.'Ithulltyquﬂu 146 (2d ed., 1969).

%  Miller and Howell, Myth of Newtrality in Constitutional Adjudication, at 6g0.

# Louis H. Pollak, Constitutional Adjudication: Relative or Absolute Neutrality, 11 J.
Pub. L. 48, 61 (1962).
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how to apply neutral principles in the race cases.® As a result of fur-
ther discussions with Wechsler, Pollak admitted that he had misun-
derstood the scope of his differences with Wechsler. Pollak had sug-
gested to Wechsler that the Constitution reguires judges to evaluate
a putative constitutional principle in light of whether it would
“contribute to the quality of our society."™ Wechsler answered that
“[A decision to treat the] "quality of our society” as a constitutional
threshold must “rest . . . on neutral principles, i.e., was not merely
an ad hoc disposition of [the court’s] immediate problem unra-
tionalized by a generalization susceptible to application across the
board.”” Pollak concluded this article by reflecting on the fact that
he vigorously disagreed with Wechsler’s caveat. But in doing so,
Pollak took issue not with Wechsler's application of Hart and Sacks
to the race cases but with Hart and Sacks’s more general claim that
all law (including the Constitution) granted law appliers no more
than limited or “noncontinuing” discretion.

What was the cause of Pollak’s new-found disagreement with
Hart and Sacks? They had said, in effect, that a consideration of so-
cial justice may be a contingent but never a necessary or sufficient
condition of reasoned elaboration in law. Pollak seemed to be say-
ing that considerations of social justice were always a sufficient con-
dition (at least in American law): That the norm “x is law if x makes
an enduring contribution to the quality of our society” was itself a
constitutive principle of American law.

An inevitable consequence of Pollak's argument was that, in de-
scribing the condition of reasoned elaboration so broadly, he simply
abandoned the idea of interpreting law on the basis of the kind of
principle envisioned by Hart and Sacks. The norm of social justice
cannot constrain a law applier, and hence it collapses noncontinuing
discretion into continuing discretion. The norm is on such a global
scale that it would amount to a grant of continuing discretion to its
bearer to promote justice in the guise of a grant of noncontinuing
discretion to secure a specific, contingent, and (possibly) unjust
state of affairs.

True to his new theory, Pollak objected to the suggestion that
there may be other necessary conditions (such as consistency and

™ Ibid., at 61. It must be noted that this test for constitutionality was first sug-
g:-sted by Pollak to Wechsler in 1962; it played no role in Pollak's 1959 University of
rrsyloanie Low Review article.
" Ibid. (quoting response from Wechsler).
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generality) that must be conjoined to the purposeful pursuit of jus-
tice in order for there to be a principle cognizable by the law that
can inform adjudication. He argued that when one’s principle is
“improve the ‘quality of society’” simpliciter, any other norm that
improves the “quality of society” is, by definition, necessarily au-
thorized by the principle “improve the ‘quality of society,”” and
conversely, no other norm that does not ultimately improve the
“quality of society” has an independent ground for authority.”

The ultimate conclusion of Pollak’s argument was a version of
the fundamental rights argument: that the rights the Constitution
guarantees are substantially related to the achievement of justice in
American society. Once the Constitution was reduced to being a
single standard that is to be interpreted in light of a principle as
broad as “promote justice” or “promote the good life,” then Hart
and Sacks’s careful typology collapsed and the American legal sys-
tem ceases to be a “general directive arrangement.” If the distinc-
tion between “law-as-morals” and “law-as-purposive-commands”
was collapsed, then the idea that law controls the limits of continu-
ing discretion was effectively replaced by the idea that all law was
necessarily an exercise of continuing discretion.”™

5.3. SAVING LEGAL PROCESS FROM ITS FRIENDS

As a result of the critical reception of Wechsler’s article, the legal
process school was soon seen only through the lens of the conserva-
tive version of neutral principles. A combination of forces guaran-
teed that Wechsler, Bickel, and Bork’s interpretation of legal process
soon became what people believed to be legal process. The schol-
arly community was far more aware of the fact that Wechsler had
criticized Brown in 1958 than the fact that Sacks had endorsed it in
1954.™ The conservatives obscured Hart and Sacks’s actual under-
standing of the role that principles played in constitutional adjudi-
cation and as a result created a very specific version of legal posi-
tivism that was, in its own way, as unattractive as legal formalism.

7 [bid., at 61-3.
7 For a realist critique of Wechsler that also anticipates the fundamental rights
see Mueller and Schwartz, Principle of Neutral Principles, at 588 {indicating
t judges must select the fundamental rights the Constitution is designed to pro-
tect).
7 See Albert M. Sacks, The Supreme Court, 1953 Term - Foreword, 68 Harv. L.
Rev. g6, 103 (1954).
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As with formalism, which foundered on an overly narrow view of
the autonomy thesis, the conservative interpretation of legal pro-
cess took Hart and Sacks’s positivist theory of adjudication and at-
tributed to it an autonomy thesis that was unnecessarily skeptical of
moral principles.

It is clear that Hart and Sacks believed that laws can contain
moral principles. The claim that moral principles can be part of the
law is perfectly consistent with the separability thesis, the com-
mand theory, and the sources thesis. Furthermore, Hart and Sacks
suggested that laws can incorporate moral principles not only
through the exercise of noncontinuing discretion but by the rea-
soned elaboration of moral terms as well.™ This latter point is one
of the most important contributions the legal process school could
make to improving upon formalism’s simplistic application of the
sources thesis.

According to the conservative critics, Hart and Sacks were mis-
led: Only rules could put into effect a law maker’s preferences. Be-
cause all one had to do to apply a rule was to determine a matter of
fact, it made no difference what the source of the rule had been - it
could have been the result of the operation of reason or merely the
expression of an ill-considered preference. In either case, it mani-
fested itself as a “fact” that could be determined without interpreta-
tion. That is why Wechsler and his conservative critics assumed
that although a law could contain a command that expressed the
law maker’s preference about some state of affairs at some certain
time, a law could not contain a command that expressed the law
maker’s preference that the judge apply the law maker’s “system
of reason.”

As we saw previously, the conservative critics believed that a
standard could not implement a law maker’s preferences if those
preferences were based on principles. Under the Hart and Sacks
model, in order to apply a standard, one had to do more than ob-
serve a fact; one had to make a “qualitative appraisal” [of facts] "in
terms of their probable consequences, moral justification, or other
aspects of general human experience.””® But according to Bickel and
Bork, a judge could not make a qualitative appraisal of others’ sys-
tems of reasoning and still faithfully obey their will. On the other

hand, they argued, a judge could make a qualitative appraisal of

= Hart and Sacks, TLP. at 168
" [bid., at 157.
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others’ preferences based on policy and still faithfully obey their
will” Why did the conservative critics think this? What could
make a standard based on principle different from a standard based
on policy? The answer must be that a standard based on policy isa
statement of an objective that is knowable without one’s necessarily
knowing anything about the reasons for its being preferred. Such an
objective would be knowable without the interpreter’s needing to
understand, agree, or disagree with the thought process that gener-
ated the stated preference. There are “naked” preferences like this
in politics all the time. One example is when something is declared
the “preference” of the group because more people voted for it than
the other choices.™

When Hart and Sacks spoke of policy, they meant “naked” pref-
erences.”™ This feature of policies — that policies can be acted upon
without the law applier's understanding why the preference was
preferred - holds the key to Bickel and Bork’s claim that a standard
could be based only upon a policy. Because, for the conservative
critics, judges would not need to understand the reason why a law
maker preferred the policy identified in the law in order to identify
it as the thing that must be done, adjudication based on policy must
be a matter of empirical observation.®

Bickel and Bork basically believed that legal commands could
communicate only matters of empirical fact to their listeners. They
certainly would not have denied that legal commands could,
through the establishment of factual conditions, communicate
when someone was entitled to act with continuing discretion (e.g.,
that the Constitution could have given the president the power to
propose a budget without regard to any restriction). Because, how-
ever, they denied that there could be any conceptual space between

7 Bickel and Bork do not explicitly limit their discussion to standards. It is a
conclusion | force upon them because of the obvious sometimes overlooked
point that the Constitution does not contain many rules. Constitutional litigation fo-
cuses, for the most part, on the interpretation of standards such as due process, cruel
and unusual punishment, and the like.

™ This term is borrowed from Sunstein, Naked Preferences and the Constitution, By
Colum. L. Rev. 168g (1984).

™ A policy may be a matter "of unreasoned preference.” Hart and Sacks,
TLP, at 159.

®  The policy of “bringing inflation down to 6.0 percent” is a good example, as
would be the policy of “minimize traffic accidents.” [bid., at 159. It therefore turns
out that a standard desi to promote a policy is essentially the same as a rule de-
signed to promote a policy (the former may simply be a more complex version of
the latter).
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the application of matters of fact (which was the province of adjudi-
cation) and the application of continuing discretion (which was the
province of politics), they denied that law appliers could perform
reasoned elaboration on principles in the same way they could on
simple, empirically verifiable terms. Therefore, these conservative
critics did not accept Hart and Sacks’s idea that laws could be based
on principles; for them law was necessarily a system of rules. The
view that legal meaning relied upon empirical, not moral, judgment
came to be known as interpretivism.® Laws, however, often con-
tained moral terms. What did Bickel and Bork think judges should
have done with these terms? Of the two, Bork put the more energy
into developing an answer. Because laws must ultimately refer to
empirically verifiable terms, the moral terms found in the law (such
as “cruel,” or “unfair competition”) must refer to empirically verifi-
able events, which in the case of normative terms could mean only
the intentions of the authors of those terms.® Following Bork, most
conservative legal process scholars turned to original intent as a

necessary tool for interpreting the normative language of the Con-
stitution.®®

*  Labels are not very important, but it is valuable at least to be able to under-
stand with whom someone is allying him- or herself when he or she writes
ingly of one or another group. As [ shall discuss shortly, the interpretivists contained
(uneasily) various subgroups, most notably a set of conservative opponents of the
fundamental rights school who were generally committed to the idea that legal texts
should be interpreted according to the meanings that the texts’ authors would have
given. See, for example, Raoul Government by Judiciary: The Transformation of
the Fourteenth Amendment (1977); Bork, Tempting of America; Robert Bork, Styles of
Comstitutiomal Interpretation, So. Tex. L.]. 383 (1985); H. Rehnquist, The Notion
nfleungulﬂuim 54 Tex. L Rer 693 (1976).

“Legislation requires value choices and cannot be principled in the sense un-
dudunm . The bare concept of equality provides no guide for the courts.”
MMMI”S”FNWM“H See also Bork,

of America, at 144 “All that counts is how the words used in the Constitu-
tion would have been understood at the time. The original understanding is thus
manifested in the words used and in secondary matenals, such as debates at the
mﬁpﬂdﬁm:uwmmumﬂhm

= Those who joined with Bork came to be known as originalists. See,
for example, Berger, Government by [udiciary; Monaghan, The Constitution Gors
to Harvard, 13 Herv. C.R.-C.L L. Rev. nstiwﬂi.mmm% Living Con-
stitution, at 693. Originalism is but one variety of
and Distrust, at 19 (discussing Interpretivism); Paul TTHFHH#MEI'-'
Comtroversy: The Essential Contradictions of Normative Constitutional Scholarship, go Yale
L] go-2 (1981), discussing Berger and Bork); Aviam Soifer, Protecting Civil R
Critigue of Raoul Berger's History, 54 N.Y.LL L. Rev. 651 (1979) (book review);
Dworkin, A Matter of Principle 34-57 (1985) (on intention in legal theory)
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As a result of the conservative critics’ rejection of Hart and
Sacks’s idea that legal principles could express moral principles, in-
terpretivism has become the modern face of legal positivism. Bickel
and Bork's position is what many think positivism must say.® If we
are to understand how positivism and legal process could have
taken a different path, we must see why Bickel and Bork were
wrong about the relationship between legal principles and moral
principles.

Omne reason why it is easy to dismiss Bickel and Bork is that their
desire to base law on empirically verifiable rules seems grounded in
their moral skepticism. It is unlikely, however, that the defenders of
the conservative interpretation of legal process would give up just
because their metaethical positions were proven wrong.® Bickel and
Bork’s main argument must have looked something like the follow-
ing: They might have asked, “Why assume that a legal system can
contain more than one ‘system of reason’?" Hart and Sacks spoke as if
a system of reason were like a complex rule, under which only some
legal problems were subsumed. If by “system of reason” they meant
to include a set of moral principles whose norms were not applicable
to every putative legal problem faced by the system, how was this set
of principles cabined? If we reject moral skepticism, then does not the
decision to determine the institutional rights in the legal system rele-
vant to one set of problems necessarily commit the law applier to use
the same system of moral reasoning the next time he or she wants to
determine institutional rights in the legal system according to “a”
system of moral reasoning, but for a different set of problems?

There are two responses to this argument. First, not all “systems
of reason” are systems of moral reasoning. For example, not all
forms of practical reasoning are forms of moral reasoning % Second,
not all systems of practical reasoning that incorporate moral princi-
ples must be insatiable in the way Bickel and Bork have implied.

%  The degree to which this final version of Bickel and Bork’s position on law as
a set of rules resembles Dworkin’s description of positivism as a “semantic theory of
law™ is uncanny: “[The positivist believes that] we will understand the legal process
better if we use “law’ only to describe what lies in the core of that concept, if we use
it, that is, to cover only propositions of law true according to the central or main rule
for using ‘law’ that everyone accepts, like the propositions of the highway code.” Ronald
Dworkin, Law’s Empire 40 (1686) (emphasis added).

*  In fact, there is no reason to believe that all interpretivists are moral skeptics.
Meither nor Monaghan has displayed skeptical tendencies.

% See, for example, Joseph Raz, Practical Reasons and Norms 107-21 (2d ed., 1990)
(on varieties of normative systems).
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They made the same assumption that the fundamental rights theo-
rists made: They assumed that the principles invoked by a law are
global (e.g., “promote autonomy” or “promote dignity”) and thus if
applied in one part of the law, they must be extended to all. Bickel
and Bork's argument, once one gets beyond the moral skepticism,
shared a common foundation with the fundamental rights school;
they just choose one extreme on the spectrum as opposed to its al-
ternative,

Both schools, in assuming that legal norms must be either mat-
ters of empirical fact or “global” systems of moral reasoning, made
an unwarranted leap. Both groups assumed that if the legal system
authorized a law to interpret some of its institutional rights accord-
ing to a norm, then the truthfulness of the norm becomes a reason to
apply the norm to questions of institutional rights for which no au-
thorization had been given by the legal system. But that assumption
ignores, of course, the argument made previously that the reason
the norm has any force at all with regard to the interpretation of the
institutional rights of the legal system is that it was authorized by
that system. Its authorization, being provisional, can never validly
assume more authority than was granted initially. The conditional
status of legal norms was the lesson of Hart and Sacks's distinction
between grants of continuing and noncontinuing authority.®

Both the fundamental rights school and the conservative critics
assumed that if a legal system incorporated a moral principle, it
must have incorporated a global system of moral reasoning, but
empirically this is not so in our legal system. As Wellington pointed
out, in the common law, different departments of the law rely si-
multaneously upon different types of principles (some of which
may represent mutually exclusive systems of reasoning).® Yet

= Martin Golding made exactly the same point when he pointed out that “prin-
cipled decision-making” {reasoned elaboration) was very similar to moral decision
making except for two provisos. First, “a legal system is able to stipulate in a large
me,mft the principles that must be empl in deliberation,” nm. “a legal
system may stipulate what grounds are and are not legitimate grounds” for adopting
new principles. Golding, Principled Decision-Making and the Supreme Court, at 42. This
is identical to the point just made in the text, in that because legal systems can cabin
the scope of moral principles, unlike in a system of moral decision making, the legal
system can stipulate where and up until what point moral reasoning will be em-
ployed. Ibid., at 43: “A legal system, then, may broadly fix the starting points of de-
liberation and the criteria of relevant distinctions.”

= See Wellington, Common Law Rules and Constitutional Double Standards, at 233
(strong duty in tort law not to harm versus other weaker duties of efficiency). Some
scholars have argued that contract law is more sensitive to the demands of allocative
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Wellington, as we saw previously, lacked the courage of his convic-
tions. While he seemed comfortable with raising the possibility that
the common law is filled with different moral principles of which
judges can and do take note, he seemed unwilling to extend the
same possibility to constitutional law. Wellington correctly directed
judges to apply the principles in the law but then leapt to the con-
clusion that moral principles cannot be embedded into a “system of
reason” in the law unless it is through a global system of moral rea-
soning (which cannot be adequately or fully expressed by the law);
that is why he argued that the “systems of reason” judges should
employ, when ordered by the Constitution to apply a moral term,
must be obtained from the judge’s view of contemporary society's
conventional morality.

There was no reason for Wellington to make this leap in the case
of constitutional law. After all, the moral principles expressed by
the common law are not obviously developed by judges with an
eye toward how “conventional morality” might deal with the same
question. Common law shows us that it is possible that moral prin-
ciples can be used in a system of practical reasoning that is not it-
self a global system of moral reasoning.®™ Hart and Sacks’s legal
process, if properly applied, would lead one to conclude that the
moral terms in the Constitution reflect a commitment by the
founders that those terms be treated as moral principles and inter-
preted with the sort of serious reflection that moral concepts re-
quire.® Although it may not be easy to apply the moral principle of
prohibiting cruel punishment to a question of institutional rights, it
is not obvious why the reasoned elaboration of the word cruel is
qualitatively different from the reasoned elaboration of the word

efficiency than tort law. See Jules Coleman, Risks and Wrongs 185-6 (1992). One could
observe at this t that law and economics are least convincing when they attempt
to fit different departments of law into their own global legal principle, efficiency.

®  Omne could argue that Hart and Sacks’s treatment of normative terms in ad-
ministrative law makes the same point. See Hart and Sacks, TLP, at 16670,

% There is no reason to believe that an interpreter of a moral principle that was
identified through a system of nonmoral practical reason cannot treat the problem of
determining the meaning of that moral concept as a problem about the objective
meaning of that moral concept. A law applier ing in the reasoned elaboration
of a normative term must assume that the ur:ﬁ:as ve content. See ibid., at
168: '[nﬂuud:cunw{h\m-putln? normative terms| there may be thought to
be a justification for describing the act of interpretation as one of discretion. . . . But
this would be to obscure what seems to be the vital paint -~ namely, the effort, and
the importance of the effort, of each individual deciding officer to reach what he
thinks is the right answer.”
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unfair by a court interpreting the Federal Trade Commission Act of
1914.%! The key point to note is that regardless of how difficult the
act of interpretation might seem, it would never be necessary for
interpreters to reconcile the moral content of the moral principle
they applied in one part of the Constitution with the principle ap-
plied by them or by others in another.*? This is not to say that con-
flict among the moral implications of different parts of the law
might never occur. Just as in common law or administrative law,
there would probably be a great deal of convergence - certainly no
less than what we have today in constitutional doctrine - and per-
haps no less than we would have under a regime developed by any
one fundamental rights theorist.

5-4. THE RISE OF FUNDAMENTAL RIGHTS

The critical reaction to Wechsler’s interpretation of the principles of
legal process framed the debate in American constitutional law and
jurisprudence for the next generation of academic lawyers and
judges. Of the four sets of reactions described in this chapter, two
would form the poles between which most debate would take
place. The fundamental rights argument against Wechsler soon
widened into a methodological program designed not only to pro-
tect the Warren Court’s decisions in the area of race but also to
guide the Supreme Court to identify constitutional rights in cases
that touched upon other socially controversial issues, such as sexual
autonomy, poverty, and education.® Running parallel to the funda-

¥ Act of September 26, 1914, 38 Stal. 717. See Hart and Sacks, TLF, at 16g: "The
framers of a general directive arrangement may not think it wise, or they may not
be able, to give it even the degree of definiteness of [a] speed statute. . . . In these
circumstances, a possible technique is to provide for the development of subsidiary
guides to meaning by the exercise of discretion, and for the reasoned elaboration
of these subsidiary guides thereafter. The field of administrative law is replete with
examples.”

i See Louwis Henkin, The Supreme Court 1967 Term, Foreword: On Drawing
Lines, 82 Harp. L. Rev. 63, 63-5 (1968) (recognizing lack of consistency within Consti-
tution); see also Louis Henkin, Privacy and Aulonomy, 74 Colum. L. Rev. 1410 (1974).

% As the editors of American Constitutional Interpretation have pointed out, John
Ely’s Democracy and Distrust is responsible to a great extent for placing the term fun-
damental rights in the center of the debate over constitutional interpretation in the
1g70s and ‘Bos, as well as potentially confusing the term with the idea of “fundamen-
tal values.” See Murphy et al., American Constitutional Interpretation, at g2g n1. Brest's
discussion of the debate over constitutional interpretation in the 1g70s also estab-
lished fundamental rights as a term of art, See Brest, Fundamental Rights Confroversy.
Others have tried to describe the same concept through other terms. See, for exam-
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mental rights school, the “conservative critics,” who saw Wechsler
as insufficiently skeptical of the possibility of reasoned interpreta-
tion of constitutional language, formed themselves into a counter-
school known as Interpretivism.

The remaining two sets of reaction described in this chapter di-

minished in importance as the 1960s progressed. Those supporting
the realist critique generally belonged to an older generation, and
their students, to the extent that they shared their mentors’
tive, usually joined (and thus were absorbed into) the fundamental
rights school.* The “internal critics” of Wechsler faded from impor-
tance as well. Some, like Pollak, seemed to join the fundamental
rights school; others, like Henkin, simply did not enter the debate. Of
course, both Hart and Sacks continued to teach the legal process ma-
terials at Harvard; neither, however, made a significant effort either
to rebut or endorse Wechsler's treatment of their ideas or the criti-
cisms of those who attacked Wechsler's version of legal process.®

In Chapter 4 I argued that Hart and Sacks’s theory of law was es-
sentially identical to a thin theory of positivism and that their inter-
pretation of the U.5. Constitution (using their theory of law) gener-
ated a theory of adjudication associated with the legal process
school. If | am correct in arguing that legal process relies upon the

ple, Henry Monaghan, Our Perfect Constitution, 56 N.Y.U. L Rer 353, 156 (1981) ("due
substance”); Laurence Tribe, The Puzzling Persistence of Process-Based Constitutional
Theories, Bg Yale L. |. 1063, 1064 (1980) (“substantive rights and values™). In my judg-
ment, fundamental rights is the best phrase if for no other reason than that it repre-
sents the largest plurality among all the possible terms.

#  In time, even explicitly realist writings were used by younger scholars to sup-
port the fundamental rights approach directly. For example, Myres McDougal's ex-
plicitly (and famously) realist a ts were mined as a source of fundamental
rights by Miller and Howell. See Miller and Howell, Myth of Neutrality in Constitu-
tional Adjudication, at 6g1. Laura Kalman has that the debate framed by
Wechsler’s Holmes Lecture and the retirement of the chief justice was a “family

between . . . two wings of the realist tradition” - Warren Court activists (who
disagreed with Wechsler) and process theorists (who agreed with Wechsler). Laura
Kalman, The Strange Career of Legal Liberalism 49 (1960) (hereafter Strange Career).

% Hart and Sacks’s curious refusal to resume work on their unfinished yet
widely accepted theory was noted and commented upon. See, for ]. D. Hy-
man, Constitutional Jurisprudence and the Teaching of Constitutional Law, 2B Stan. L. Rev,
1271, 1286 nyo (1976) (book review) (noting Dean Sacks’s unwillingness to put fur-
ther work into The Legal Process). The purpose of this book is, in one sense, an
attempt to make an argument that Hart and Sacks could have made but did not
make. The fact that Hart and Wechsler were close collaborators in the field of federal
courts does not in itself prove that Hart agreed with Wechlser's interpretation of le-
E"Iﬂﬁ'.“.m {it may explain, however, why Hart never explicitly repudiated Wechlser
on this issue).
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central tenets of legal positivism, then the fact that the fundamental
rights/interpretivism debate originated in the rejection of legal pro-
cess by members of the fundamental rights school suggests that the
modern debate between fundamental rights and interpretivism
was, to some extent, over the validity of some or all of the central
tenets of legal positivism.* Some have been quick to embrace this
conclusion.”

Of course, there is another possibility: that one of the other two

positions that did not survive the immediate debate surrounding
Wechsler better represented both legal process and positivism. Ac-
cording to this possibility, perhaps the perspective I attributed to
the “internal critics” captured better the fundamental elements of
Hart and Sacks's theory and thus truly captured the positivist con-
tent of legal process. This is the position I prefer. Nonetheless, the
historical fact that only the fundamental rights and interpretivist
schools emerged from the debate surrounding Wechsler lends prima
facie support to the idea that a rejection of the fundamental rights
analysis entails embracing the interpretivist position. I reject that
claim, partially because I reject the interpretivist analysis as vigor-
ously as I reject the fundamental rights analysis.

In the late 1960s and ‘7os scholarship about the Supreme Court
was dominated by theorists who used the concept of fundamental
rights to justify the Court’s decisions and to lay out new directions
for the Court to pursue.*® The fundamental rights theorists on the

% Obviously, not all versions of legal positivism are compatible with Hart and
Sacks's legal process. In Chapter 4 | argued that legal process contains the essential
elements of any positivist theory. | will argue in the next chapter that in addition to
cormectly rejecting the flawed “positivism™ of Wechsler and Bickel, the fundamental
rights school incorrectly rejected the claims that are essential to a defensible "thin”
theory of legal positivism.

¥ See, for example, Ronald Dworkin, Taking Rights Seriously vii (1977); Laurence
Tribe, American Constitutional Law (2d ed., 1988) at 872; Mark Tushnet, The Dilenimas
of Liberal Constitutionalism, 42 Ohio 5t. L.]. 411, 423 (1981).

#  Mark Tushnet noted that “[ajttempts to reinfuse constitutional law with prin-
ciples of justice persisted into and throughout the 1970's.” Mark Tushnet, Truth, Jus-
tice, and the American Way: An Interpretation of Public Law Scholarship in the Sevenhies,
57 Tex. L Ren. 1307, 1316 (1979). According to Tushnet, the “typical constitutional law
article” of 1979 was based on the assumption that “Supreme Court decisions are, and
in any event can easily become, embodiments of principles of justice, defined as the
standard political principles of the moderate-left of the Democratic Party.” Ibid., at
1322, See also Brest, Fundamental Rights Controversy, at 1067 (describing a “profusion
of articles supporting fundamental rights adjudication” and “relatively few unsym-
pathetic analyses” of the fundamental rights school in the late 1970s); Monaghan,
Our Perfect Constitution, at 3589 (recent constitutional theory assumes that “prop-
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whole endorsed a form of “legal liberalism” that consisted of “polit-
ical liberalism and judicial activism in equal parts.”* From a doctri-
nal perspective, the fundamental rights school’s influence grew as
the fundamental rights methodology that had been used so effec-
tively to criticize Wechsler was applied to constitutional cases con-
cerning “privacy, procreational choice, sexual autonomy, lifestyle
choices, and intimate associations.”10

It is not surprising that the fundamental rights school blossomed
as soon as its methods were transferred from the task of interpret-
ing the equal protection clause of the Fourteenth Amendment to the
task of interpreting the due process clause of the Fourteenth
Amendment, given that arguments concerning fundamental rights
are far more easily bottomed upon the due process clause. This is
because, since the 1960s, “strict scrutiny” had been applied under
the equal protection clause in cases where either a “suspect” class or
a fundamental interest was implicated. The language and structure
of the suspect class prong of the equal protection clause, while the
obvious candidate by which to pursue the interests of racial minori-
ties, did not offer much promise to liberals who wanted to expand
the constitutional protections of sexual autonomy and privacy.
The fundamental interest prong, which will be discussed in greater
detail later, was essentially identical to the conception of fundamen-
tal right used in due process analysis.'” Because the case for non-

erly construed, the constitution” guarantees “most equality and autonomy values
which the commentators think a twentieth century Western liberal democratic gov-
emnment ought to " [emphasis omitted]).

¥  Kalman, Career, at 43.

u0  Brest, Fi'nduum‘:ft is lerrnﬂfsy. at 1064. See, for example, Griswold .
Comnecticut, 381 US. 470 [19&5] (state may not prohibit use of contraceptives by mar-
ried couples); Eisenstad! v. Baird, 405 US. 438 (1972) (state may not prohibit distribu-
tion of contr ves o unmarried les); Roe v. Wade, 410 US. 113 (1973) (state
may not prohibit abortion before viability); Roe v. Commomnweaith’s Atiorney, 403 F.
Supp. 1199 (E.D. Va. 1973}, aff'd mem., 425 U.5. go1 (1g76) (state may prohibit homo-
sexual sodomy).

W See Harper v. Virginia State Board of Elections, 383 US. 663, 669 (1966) (“We
hﬂwlm;beenmindhﬂﬂut where fundamental rights and liberties are asserted un-

Fj::!ll"mmiunclaun. classifications which might invade or restrain them

I:I'Il.l.llbl' ly scrutinized and carefully confined”); see also United States ©. Carolene
Pmdumcn. 304 U.5. 144 ng (1934) (setting out a two-pronged test for strict scrutiny
of state legislation; whether the legislation implicates a fundamental right [either an
upﬂdtrighfumuedbyﬂw Bill of Rights and incorporated through the due
cess clause o h&mﬁhmﬂnmt]mtn#ﬂhpd:ﬁdptﬂmplhmm
plied in the Bill of Rights] or the interests of a "discrete and insular minority”).
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racial civil rights would be virtually the same regardless if ap-
proached through the equal protection clause or the due process

clause, many liberals preferred to move directly through the due
process clause.1?

The content of the rights contained in the due process clause had
been the site of great debate ever since the Slaughterhouse Cases fore-
closed the possibility of using the privileges and immunities clause
as an original source of rights against the states.)® One important
source of the rights found in the Fourteenth Amendment is the Bill
of Rights itself: Through incorporation, almost all of the first eight
amendments have been found in the due process clause.!™ The
Court had also experienced varying success in finding various eco-
nomic and noneconomic rights in the due process clause itself that
were not necessarily explicitly named in the Bill of Rights.! Cer-
tainly the early writings of various scholars of the Constitution
made it clear that the unspecified noneconomic rights suggested by

Justice Harlan F. Stone in Carolene Products could be a rewarding
point of departure for many liberals.'® Thus, notwithstanding

W2 Compare Brown v Board of Educ., 347 US. 483, 493 (1954) ("Does segregation
in public schools . . . deprive the children of the minority group of equal educational
opportunities?”) with Griswold v Conmecticut, 381 U.S. 479 (1965) (Goldberg, ]., con-
curring) (right to marital privacy a “fundamental right” guaranteed by the due pro-
cess clause of Fourteenth Amendment).

i LS. 36 (1873); see Edward Corwin, The Constitution of the United States of
America 965 (1953) (privileges and immunities clause “rendered a practical nullity”
by Slaughterhouse Cases).

" See Palko v Connecticut, 302 US. 319, 323 (1937) (describing process of incorpo-
ration); see also |. Israel, Selected Incorporation: Revesited, 71 Geo. L. Rev. 253, 336-8 (1082).

¥ See, for example, Meyer 0. Nebraska, 262 U.S. 390 (1923) (state prohibition on
the teaching of German a violation of the liberty necessary for the “orderly pursuit of
happiness by free men”); Palko v Connecticut, 302 US, 319 (1937) (due process clause
of gjuﬂﬂmh Amendment incorporates “scheme of ordered liberty” against the
states); Rochin v. California, 342 U.S. 165 (1952) (invasion of bodily integrity is viola-
tion of due process clause of Fourteenth Amendment because act “shocks the con-
science”).

The baleful history of the rise and fall of “economic® rights substantive due pro-
cess during the “laissez faire” period of American history is beyond the scope of this
chapter. The period began approximately with Allgeyer v Lowisiana, 165 US. 578
(18g7) (liberty of contract a fundamental right protected by the Fourteenth Amend-
ment), reached its zenith with Lochner o New York, 198 U5, 45 (1g05) (state may not
regulate contracts between bakery and employees), and was finally repudiated by
the Supreme Court in West Coast Hotel Co, v, Parrish, 300 US. 1 (1937) (state may force
employers to pay minimum wage for women).

e It must be admitted that political scientists and historians were probably
more perceptive about this prospect than lawyers and law professors, who, as | sug-

210



The Warren Court and Legal Process

some noteworthy pre-Warren Court cases identifying noneconomic
fundamental rights, academic and judicial efforts to define the
range of fundamental rights contained in the due process clause of
the Fourteenth Amendment did not gain momentum until after the
civil rights cases, 07

Of course, there was no logical necessity to the order in which
the fundamental rights school analyzed the different clauses of the
Fourteenth Amendment. From the point of view of fundamental
rights theorists, the fact that their critique of Wechsler’s attack on
Broum's interpretation of the equal protection clause may have
helped the Warren Court develop a fundamental rights theory of
the due process clause simply supported their argument that the
task of constitutional interpretation — regardless of which part of
the Constitution one faced — was a matter of developing a unified
theory of fundamental rights.10¢

Further proof of the fundamental rights school’s argument that
the Constitution is best understood through the lens of a unitary
theory of rights was provided by the construction of a new category
of equal protection doctrine in the 1960s which required enhanced
scrutiny of state actions that implicated a “fundamental interest.”10%

. needed the object lesson of the NAACP's successful equal protection litigation

racgﬁmm‘g the potential of working through the due process clause. See, for

ard Corwin, The Basic Doctrine of American Constitutional Law, 12 Mich.

I.. Rm 247 (1914) {example of early pioneer in modern fundamental rights/due pro-
cess analysis by a political scientist).

W As the editors of American Constitutional [nterpretation noted, paragraph two
of Carolene Products footnote four (which suggests strict scrutiny of legislation affect-
ing the unenumerated fundamental interest to participate in the political process)
did not come to “full Alower” until the Warren Court. See Murphy et al., American
Constitutional Law, at 491. One can, | suggest, draw the same conclusion about para-
graph one, which suggests strict scrutiny for kﬁ:}:m affecting enumerated funda-
mental rights, and about paragraph three, similar protections for
“discrete and insular minorities.” Murphy and his co-editors draw their conclusion
about the Warren Court’s role in the development of the due process clause notwith-
standing their acknowledgment of earlier courts’ attempts to develop the meaning of
due See ibid. (noting C. Herman Prichett’s analysis of pre-Warren Court
civil liberties in C. Herman Pritchett, The Roosevelt Court [1948); C. Pritchett, Civil Lib-
erties and the Vinson Court [1954]).

W See, for example, Tribe, Puzzling Persistence of Process-Based Constitutional The-
ories, at 1067: “Even the Constitution’s most procedural prescriptions cannot be ade-
guately undt'ﬁml:id mu:h less applied, in the absence of a developed theory of fun-

amental righ

ol Eu EErald Gl.mther Foreword: In Search of Evelving Doctrine on a C
Court: A Model for a Newer Equal Protection, 86 Harv. L, Rrr;- 1, 1218 (1¢72). Until the
category of fundamental interests was developed and applied to equal protection
doctrine, it was generally accepted that there were two models of equal protection
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The idea that the equal protection clause was triggered if state ac-
tion affected a fundamental right was first explored in Skinner v. Ok-
lahoma. 0 Building on Skinner, the Warren Court developed the cate-
gory of fundamental interest analysis in equal protection by
borrowing heavily from its methods of discovering fundamental
rights in due process analysis. The Court identified fundamental in-
berests in voting,!"! access to the judicial process,"? and travel"? and
came close to adding welfare’™ and educations to the list. The dis-
tinction the Supreme Court drew between fundamental rights and
fundamental interests and the different parts of doctrine they ad-
dressed was irrelevant to the fundamental rights theorists; what
was far more important to most of them was that the Court was be-

analysis. The first test focused on classifications based on race or other “suspect” cri-
teria and entailed strict scrutiny; the second model focused on classifications in the
economic or social realm (the police powers) and entailed a "rational basis™ review.
See Geoffrey Stone et al., Constitutional Law 751 {1986).

W 316 U5 535 (1942) (state may not sterilize a thrice-convicted larcenist be-
cause “marriage and procreation” are “basic civil rights of man,” and because the
state could not justify its decision to sterilize larcenists and not other criminals, the
state’s action violated the equal protection clause). It is worth noting that Chief Jus-
tice Stone, in a concurrence, argued that he would have found the state’s action un-
constitutional because of a concern not for equal protection but for due process. Skin-
ner, 316 US. at 543-5. Mlmhce Harlan noted in his dissent in Shapiro v. Thompson,
394 US. 618, 628 (196g), the equal protection doctrine requiring strict scrutiny if a
fundamental interest is is “of relatively recent vintage;” and although it was
“foreshadowed” by Skinner, it “reemerged” “after a long hiatus” under the Warren
Court.

m Il-lhfprrn Virginia State Board of Elections, 363 U S, 663 (1966) (state may not im-

podl tax).

W Griffin . [llinois, 351 US. 12 (1956) (state must provide indigent criminal de-
fendant with a free trial transcript); Dougles v California, 372 US. 3153 (1963) (state
may not require state appellate courts to make independent investigation of utility of

of counsel on appeal for indigent criminal defendant).

"3 Shapiro v. Thompson, 394 US. 618 (1960) (state may not impose waiting period
on residents who have recently returned from out of state in welfare applications),
and see Crandall v. Nevada, 73 US. 35 (1868) (state may not charge a tax upon persons
leaving the state through commercial transport). Some have criticized Shapiro’s con-
joining of equal protection and the fundamental right to travel. See, for example,
Tl'u:mmR.M-:C-:-y Recent Equal Protection Decisions — Fundamenial Right to Travel or
“Newcomers” as a Suspect Class?, 28 Vand. L. Rev. 987, 9969 (1975) (Shapiro did not
h.wt mhrdec:ltdﬂ'mmgh reference to right to travel).

o Williams, 397 U.S. 471 (1970) (state may limit welfare payments
deupitt calculable “standard of need”).

U5 San Antomio Ind. School District v. Rodriguez, 411 US. 1 (1973) (education not
a fundamental interest), but see Plyer v. Doe, 457 US. 202 (1982) (state may not
deny public education to children who had not been “legally admitted” into the
United States).
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ginning to recognize how similar its mode of analysis was in both
sets of cases. 116

There was probably a causal connection between the fundamen-
tal rights criticism of the Wechsler/Bickel version of legal process
and the development of the fundamental rights school.""? In 1981
Richard Parker suggested that the “burgeoning” of fundamental
rights scholarship was a consequence of a generational split be-
tween the “’generation of the 1960s” who are now doing constitu-
tional law" and the “process”-oriented theories of an earlier genera-
tion."® This “generational” split between the fundamental rights
school and the conservative legal process scholars does not com-
pletely explain the direction that fundamental rights took as it de-
veloped. Thus, although it may have been inevitable that members
of the “generation of the 1960s" were going to break from their el-
ders on questions of legal theory because legal process was compro-
mised by its doctrinal errors, it was not inevitable that the alterna-
tive theory that the younger generation would develop would be
something like fundamental rights.

" Thus, from the tundamental nThlz- perspective, it made sense for Walter
Murphy to criticize Justice Jackson for “|m]ixing and mnl'-uulné: doctrine of funda-
mental, substantive rights with Justice Stone’s rolene Products [304
L5 144, 152 n4 (1938})] limiting the judicial role to klipll'i! the political processes
free of impediments to exc of ideas and discriminations against “insular’ mi-
norities.” Murphy, Ordering of Constitutional Values, at 731. For Murphy, the consti-
tutional protections of the freedom of press, speech, religion, to marry, citizenship,
privacy, reproduction, travel, to possess property, to choose a profession, and (pos-
sibly) to have an education are “constitutional rights” validated by the same tesi:
Is the proposed right implied by the fundamental values of the Constitution? Ibid.,
at 731, 745.

T See Brest, Fundamental Rights Conltroversy, at 1067 (discussing the m:mchm
between the rejection of Bickel's criticisms of the Warren Euurt'n«fua
rlsprudmre and the development of the fundamental rights school’s due process ;u=

ence).

W8 Richard Parker, The Past of Constitutional Theory - and lts Future, 42 Ohio Si.
L.J. 223, 223-24 (1981). See also Kalman, The Strange Career, at 50 (describing the “new
generation who went to law school d the Warren years and entered teaching”
during the 1560s) and Martin Shapiro, F and Sens: The Court, The Commentators,
and ﬂuﬁurchj:r Values, in The Burger Court: The Counfer-Revolution That Wasn't 219
(Vincent Blasi, ed., 1984) (on the new generation of scholars whose “consciousness-
shaping crisis was not 1937 but 1954"). At the same symposium where Parker made
his comments, Mark Tushnet suggested that American constitutional law experi-
ences periods of "Grand Theory,” and that fundamental rights and mhrpﬂhvum
were bwo modern attempts at Grand Theory; the last attempt at Grand Theory im-
mediately prior to the most recent period “can be dated from Herbert Wechsler's
Holmes Lectures and Alexander Bickel's early work ... [on] neutral principles.”
Tushnet, Dilemmas of Liberal Constitutionalism, at 1112,
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As we saw previously, there were other choices: Parker and his gen-
eration could have accepted Pollak and Golding’s original invitation
and rejected Wechsler and Bickel as incompetent interpreters of legal
process. For whatever reasons, the younger generation did not choose
another alternative. Instead, they rejected every variety of legal pro-
cess theory and turned their energies toward developing the funda-
mental rights criticism. Critical to a complete explanation of how con-
stitutional theory developed in the recent past is the conflation by
fundamental rights scholars of legal process with the conservative
politics and particular methodological beliefs of Wechsler and Bickel.
This conflation explains why the fundamental rights approach gained
dominance, which in turn explains why interpretivism — the reaction
to fundamental rights — became the leading alternative school.

Furthermore, the theoretical commitments that the “younger
generation” attributed to legal process explain, at least proximately,
the theoretical commitments the younger generation built into its
own alternative theory. Thus, for example, when Judge Skelly
Wright reviewed the impact of legal process upon Supreme Court
scholarship on the Warren Court (as of 1971), he picked Bickel as
the primary exemplar of what he called the “Wechslerians of the
19508 and 1960s.”""? Obviously Judge Wright (J.D. 1934) was not a
member of the younger generation to which Parker referred. His ar-
ticle, however, was quite self-consciously designed as an articula-
tion of the ideals and methods of “an identifiable new generation of
lawyers ... educated in a new ‘tradition.””12 A brief review of
Wright's argument will illustrate upon which elements of legal pro-
cess the “younger scholars” chose to focus, and in turn, the theoret-
ical needs they felt their own theory of fundamental rights would
have to satisfy.

First, Wright turned briefly to Wechsler’s arguments for neutral
principles and pointed out (as did so many before him) that, while
Wechsler explicitly recognized that the Constitution selects certain

ue ). Skelly Wright, Professor Bickel, the Scholarly Tradition, and the Supreme Court,
B4 Hary. L. Rev. 76g, 783 (1971) (hereafter Professor Bickel). | do not fault Judge Wright
for focusing on Bickel and Wechsler: By 1971, they had seized the mantle of the heirs
of Hart and Sacks. The argument made here is not about “blaming” the younger
scholars for responding to the conservative wing of legal process, or even for conflat-
ing all the other varieties of legal process with its conservative form. The argument is
designed to explain how the fundamental rights school developed, and why it ap-
parently contains an irreducible commitment to some version of natural law.

12 Ibid., at Bog.

214



The Warren Court and Legal Process

values, he demanded a test for the identification of those values
that could never be met.12! Wright then noted that Bickel himself
recognized the paradox Wechsler set for himself!22 and argued that
Bickel drew the wrong lesson from Wechsler's failure. Bickel had
“‘come to doubt in many instances the Court’s capacity to develop
“durable principles,” and to doubt, therefore, that judicial su-
premacy can work and is tolerable in broad areas of social pol-
icy.""12 As Wright correctly observed: “|O]ut of [Bickel's] profound
value relativism emerges the view that the Court simply must stay
out of most important policy questions.”'* Wright then made ex-
plicit the force of the generational split:

[Bickel's] rather audacious commentary on the Warren Court invites
an examination of the relevance and vitality of his own mode of judi-
cial criticism. To put it another way: How is the general approach of
Professor Bickel and his colleagues in [legal process] likely to relate
to the concerns of a new generation of lawyers?12

According to Wright, Bickel and his colleagues could not relate to
the concerns of the new generation: Legal process could not accom-
modate the Warren Court’s decisions and therefore had to be re-
placed. But by what? Wright again returned to Bickel as the
source - in reverse - for the content of the new generation's theory.
Wright certainly agreed with Wechsler's insight (borrowed from
Hart and Sacks) that legal principles can intelligibly identify certain
values for enforcement. But from Bickel's sly observation that
Wechsler failed to actually name any single value correctly identi-
fied and applied by the Warren Court, Wright concluded that Wech-
sler failed for the reason suggested by Bickel. As Bickel (and Bork)
had suggested, adjudication could not intelligibly identify moral
principles, just the majority’s policies.126

2 Ibid., at 777-8.

2 Ibid., at 778 ("[Bickel] admits his doubt that the Court has ever fully met the
Wechslerian standards and recognizes that he does not know whether the Warren
Court fell any further short than its predecessors”).

'3 Ibid., at 781 {quoting Bickel, Least Dangerous Branch, at 208). Note that the ex-
mﬂumbk principles is a classic legal process phrase. Here, Bickel was quoting

who was Henry Hart's 195¢ Harverd Law Review Foreword. See
Henry M. Hart, The Supreme Court, 1958 Term - Foreword: The Time Chart of the Jus-
tices, 73 Harv. L. Rev. By, 99 (1959)-

i Wright, Professor Bickel, at 781.

5 Ibid., at 781.

12 nﬁzht adopted the position that regardless of how a moral value is referred
to in a law, further moral chm-:ﬂ will have to be made by the interpreter of the law in
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Wright therefore presented the problem as a choice between two
stark alternatives. On the one hand there was Bickel’s moral rela-
tivism, in which legal principles could not be based in morality be-
cause there were no “real” moral values for the law to enforce any-
way. This alternative comported neatly with Bickel’s conservative
politics, because Bickel regarded the majoritarian imposition of con-
servative values as a matter of policy, not morality. On the other
hand, the rejection of moral relativism seemed (according to the
Bickel/Wright analysis) to entail that moral values enforced by
judges had to come from outside the law itself. In the 1960s this op-
tion would have been very attractive to anyone with progressive pol-
itics, because it would leave open the possibility that judges could
import moral values that would be more liberal than the values evi-
denced by the language of the Constitution.'? Given these two
choices, it is not surprising that Wright picked the second and pre-
dicted that the “new generation” of lawyers would pick that choice
too.'?® Therefore, for Parker’s generation, under fundamental rights
there was “no theoretical gulf between the law and morality."'®

order to apply the value the law contains: “Wechsler and his followers seem to as-
sume [incorrectly] that the simple application of reason will answer the hard ques-
tion” of how to interpret the moral terms found in the Constitution. Ibid., at 780.
Here Wright was explicitly endorsing Deutsch’s rule-skeptical argument reviewed
previously. See Deutsch, Neutrality, Legitimacy and the Supreme Court.

¥ This is not to suggest that this alternative cannot be attractive to activist
judges with conservative politics, as the 1991 nomination and testimony of Judge
Clarence Thomas illustrated.

'™ Wright then tumned around and suggested that Bickel's loyalty to r-eulnl
principles was a fagade: Unmasked, Bicke! turned out to be a fundamental
theorist, albeit one who embraced conservativism: ”ltl.il.ueﬁlLIh!n,tuplmtlu
veil of the scholarly tradition [of neutral principles] and to see its | with the
Warren Court for what it really is. It is, | believe, a flundamental dispute over the
good society as well as over judicial method. And Professor Bickel - his protesta-
tions of rational skepticism notwithstanding - is quite prepared to assert certain
values as paramount.” Wright, Professor Bickel, at Boy.

¥ Tbid., at Boy.
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Chapter 6

Fundamental Rights
and the Problem of Insatiability

6.1. A WORKING DEFINITION OF FUNDAMENTAL RIGHTS

Judge Skelly Wright's critique of legal process revealed two basic
theoretical commitments of the fundamental rights approach: (1)
that legal principles cannot fully or adequately identify moral val-
ues; and (2) that judges must choose (at some level and only some-
times) upon which moral values to rely when adjudicating a legal
claim. We should be clear about what we are attributing to Wright.
When Wright suggested that a judge must make a moral choice
when interpreting a legal principle that expressly refers to a moral
concept, he was saying that the judge must do something different
from interpreting the moral concept to which the law refers. When a
law refers to a nonlegal concept (such as “subsequent” or “adja-
cent”), we accept the inevitable difficulties of interpretation, but we
do not readily assume that the interpretation of a temporal concept
(for example) requires the judge to supplement the temporal con-
cept with another concept instantiating another value of equal
weight (such as morality or aesthetics).! Nowhere did Wright (or

I Some theorists have said this, of course. The realists argued that any and every
step in legal reasoning potentially hw';rlved questions of policy (as well as other,
more idiosyncratic factors). See, for example, Felix 5. Cohen, Transcendental Nonsense
and the Functional Approach, 35 Colum. L. Bog, 835 (1935) (discussing how to ana-
lyze the existence of a contract); see also Justice Cardozo’s opinion in Hynes o
N.Y.C.R.R., 231 N.Y. 229, 235-6 (1921) (whether landowner owed duty to boy stand-
ing on plank extending over public right of way): “Here structures and ways are so

united and commingled, superimposed upon each other, that the fields are brought

. The law must say whether it will subject him to the rule of the one Held

m'uHhE nlhen of this sphere or of that. . . [according to|considerations of analogy, of
convenience, of policy, and of justice.” Critical legal studies would suggest that each
and every step of legal reasoning is simply ﬂunprududjnnﬂfrm.iﬂ'dy the same
ic gystem of liberal rationality. See, for example, Gary Peller, The Meta-

physics of American Law, 73 Cal. L. Rev. 1151, 1194~1219 (1985) (discussing the nonneu-

217



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

any other fundamental rights theorist) suggest that the problem of
interpreting moral concepts in law is a subset of the more general
problem of interpreting concepts in law. Nor did it seem that it is a
problem that could be solved by better draftsmanship: The Eighth
Amendment unambiguously states that prohibited punishments
are to be measured against the standard of “cruel and unusual,” yet
it is clear that Wright thought that the application of the Constitu-
tion’s prohibition against cruel and unusual punishment required
some prior moral choice by a judge.? Thus, Wright was saying that
something about the moral content of moral concepts necessarily
caused them to be underdefined when they were used to provide
the normative content of a legal principle.?

It might be argued that this summary forces too skeptical a view
of legal reasoning on Wright (and by extension the fundamental
rights school) in that Wright wrote only about the Constitution, not
law in general, and that he could be read as meaning only that the
Constitution does not fully or adequately identify moral princi-
ples.! Two possibilities present themselves. Either Wright accepted
that (1) other types of laws could fully or adequately identify moral

tral implications of the temporal and spatial metaphors used in early-twentieth-
century contract and tort law). . e

! | attribute this tion to Wright as a logical extension of his basic argument.
Tribe, a reliable uprﬂtative of il'll‘ghf'l.l.'l'ldlmmlll rights school, did take this posi-
tion. Laurence Tribe, American Constitutional Law 919 (ad ed., 1988); see also qrrE‘j':'-
Georgia, 428 US. 153, 232 (1976) (Marshall, ], dissenting); Margaret Radin,
risprudence of Death: Evolving Standards for the Cruel and Unusual Punishments Clause,
126 U. Pa. L. Rev. g8g, 1039—42 (1978) (discussing Justice Marshall’s application of the
Elg,hrhﬁmrdmtln For a view which suggests that the Eighth Amendment can be

without the introduction of new moral premises, see Michael Moore, A
Uﬂuﬁfhﬁ?‘h'nrynfhlmm 58 5. Cal. L Rev. 377, 94 (1985).

' I note that in section 5.4 [ wrote that Wright agreed with Bickel's claim that “le-
gal principles cannot intelligibly identify moral values for enforcement,” and in this
paragraph I characterize Wright's position as “legal ) cannot fully or ade-
quately identify moral values. ” The shift from to or adequately is neces-
sitated by the fact that although Wright and Bickel that legal principles can-
not constrain action through the incorporation of moral norms, they disagreed on
the reason why this is so. Bickel thought it is so because he doubts the very existence

of moral . anywhere and at any time, Wri;lﬂhunml:tdﬂuhudttuﬂ—
pacity of | principles to capture or express moral wi
4 See |. Skelly Wright, Professor Bickel, rhstml:dm MJIHESW

Court Bg Harv, L Rev. 769 at 784 (1971): “Of course the Constitution is written in
broad, majestic language. How else should it have been written? The framers were
not 50 dim-witted as to believe that times would not change, that unforeseen prob-
lems would not arise.” See also Walter F. Murphy, An Ordering of Constitutional Values

53 5. Cal. L. Rew. 703, at 704 (1980} {noting sources of vagueness).
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principles, just not constitutions, or (2) although constitutions can
fully or adequately identify moral principles, the US. Constitution
does not. With regard to the first option, it is unclear why a constitu-
tional provision, as opposed to a statute, would necessarily be any less
capable of adequately describing a moral principle.5 As Wellington
pointed out, the fact that a judge’s interpretation of the Constitution
is not reviewable by a legislature does not make the Constitution
more inscrutable than a statute; nor does the fact that a constitu-
tional provision will be interpreted for more years than a statute
make the statute’s meaning more tractable.® | think Wright would
have agreed, because when he argued that moral principles cannot
be fully or adequately described by a legal principle, he did not dis-
tinguish between constitutions and other forms of law.” With regard
to the second option, it is unclear why we should assume that the
framers would not place adequately described moral principles
into the Constitution if such an option were available.?

We can now hazard a working definition of the theory of funda-
mental rights. It makes a claim about the concept of law. According
to the fundamental rights theorists, legal principles cannot ade-
quately or fully communicate moral principles to the law’s in-
tended audience. Because a constitution is a form of law, albeit a
special form, the theory of fundamental rights is committed to a

* Many fundamental rights theorists think that constitutions do the best job of
all forms of law in capturing the meaning of moral claims. See, for example, Sotirios
Barber, Drr Wlul' the Constitution Means 42 (1084) (a constitution is a form of law that
conveys “aspirational meanings®). On the other hand, it may be that given the very
high stakes, the 15?1: of bargaining in a constitutional convention w generate in-
centives among all factions to accept vaguely worded language that contained as lit-
ﬂemrmative content as possible (on the assumption that case-by-case interpretation
of empty phrases may provide opportunities for the control of judicially created con-
stitutional meaning).

¢ Harry H. Wellington, Interpreting the Constitution 30 (1990) {(constitutional ad-
judication is like other of adfudication).

T Wright, Professor Bickel, at 778; see also Thomas Grey, Do We Have an Unwritten
Constitution?, 27 Stan. L. Rev. 703, 715-16 (1975) (suggesting that positive law - of
any form - could not completely codify the moral principles the framers wanted to
put into the Constitution).

® It is far more likely that whatever limitations are faced by the 1787 Constitu-
tion are faced by all constitutions. After all, Chief Justice Marshall did not distin-
guish the 1787 Constitution when he said, “we must never forget, that it is 2 conshibu-
tion we are expounding.” McCulloch v. Maryland, 17 US. (4 Wheal.) 316, 321 (1819).
See also Murphy, Ordering of Constitutional Values, at 705 (noting the fundamental
similarities among the problems of interpreting the U.S. Constitution and other writ-
ten constitutions).
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certain view about constitutional interpretation: If legal principles
cannot adequately or fully communicate moral principles to the
Constitution’s intended audience, then at least some decisions un-
der the Constitution will be decided according to moral principles
that have been identified as constitutionally authoritative because of
the fact that they are objectively true.® The adoption of the funda-
mental rights approach to law and constitutional interpretation nec-
essarily entails a certain view about the correct theory of adjudica-
tion for the U.S. Constitution. If an interpreter wishes to avail him-
or herself of moral principles in the course of determining what the
Constitution requires and must do so regardless of the language
contained in the law, then the interpreter’s choice of moral princi-
ples will be independent of (even if parallel to) any command
found in the Constitution. This entails that the interpreter’s choice
of moral principle will be based upon a moral or political theory
that the interpreter believes to be objectively true.l®

For purposes of illustration, here is a partial list of theorists who
have been members of the fundamental rights school, as well as the
“theory of moral value” each used to determine the meaning of the
moral terms they find in the Constitution: the early Laurence Tribe

# 1 think it is obvious that one’s constitutional theory must be the same for
every legal institution plausibly described as a constitution. This is not to say that the
content of every constitution is identical: The contents of specific constitutions may
differ, as may the theory of adjudication demanded by the content of various consti-
tutions, That is to say, how we interpret a constitution cannot change as we move
from document to document [or regime to regime), but the answers to the questions
of what a constitution means and who determines what it means may vary tremen-
dously from constitution to constitution. (1 am indebted to Walter Murphy for edu-
cating me on these three questions. )

That the answer to the question “How should we interpret this constitution?”
should be the same regardless of the constitution one is interpreting is, | believe, a
point of fundamental agreement between positivists and the fundamental rights
scholars discussed in this chapter. Thus, even if | may disagree with Murphy about
whether a “set of traditions” is a constitution, | believe he and | would agree that
once the question of inclusion and exclusion has been settled, each member that has
been included in the “set of constitutions” should be interpreted the same way - that
is, according to the theory of interpretation one believes is correct. See Walter F. Mur-
phy, Slaughter-House, Civil Rights, and the Limits of Constitutional Change, 32 Am. |. Ju-
ris. 1, 11 (1g87).

It is beyond the scope of this chapter to discuss the details of the kind of theo-
ries of adjudication that are compatible with the fundamental rights theory of consti-
tutional interpretation. It should be noted that fundamental rights authors in law
schools focus on the question of adjudication so much that they often fail to distin-
guish it from the question of interpretation.
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(equality and autonomy),"* Frank Michelman (“just wants of citi-
zens”),12 Kenneth Karst (“the dignity of full membership in soci-
ety”),’* Ronald Dworkin (“equal concern and respect”),* Michael
Perry (a theory of human rights determined by “orthopraxis”),'s
David Richards (Rawls’s theory of justice),'® Thomas Grey (natural
rights),’” Walter Murphy (human dignity),'® Sotirios Barber (jus-
tice),'? Jim Fleming (deliberative autonomy),? and Larry Sager (jus-
tice).2! This list could be criticized for flattening the differences be-
tween these scholars, of which there are many. Nonetheless, this

1 Tribe, American Constitutional Law, at chs. 15-17 (2d ed., 1988).

2 Frank Michelman, The Supreme Court, 1968 Term — Foreword: On Protecling the
Poor Throsugh the Fourteenth Amendment, 8y Haro. L. Rev. 7, 11-13 (106g); Frank Michel-
man, In Pursuit of Constitutional Welfare Rights: One View of Rawls’ Theory of Justice, 121
L. Pa. L. Rev. gba, 966, 997 (1973); but see Frank Michelman, Welfare Rights in a Consti-
tutioral Democracy, 1979 Wash. U.L.Q. 659, 674-80 (moving away from fundamental

rights to ground theory on Ely’s representation- misded).

3 Kenneth Karst, The Supreme Court, 1976 Term - Foreword: Equal Citizenship Un-
der the Fourteenth Amendment, g1 Harv. L. Rev. 1, 5 (1977).

W Dworkin, Taking Rights Seriously 277 (1977) (hereafter TRS). Dworkin’s later
writings reveal an acute discomfort with the idea that his legal theory endorses any
particular set of moral values in adjudication. See Ronald Dworkin, Law’s Emp:rr
358-9 (1986) (hereafter Dworkin, Empire). But see Ronald Dworkin, Freedom's Law

The Moral Reading of the American Constitulion 75 {1996) ("the Constitution gunrantees

ﬂ'leﬂghuuqlﬁmdhyhb!ﬂmepnmnfﬂupﬁhuﬂlldﬂhnfeqmlcmm

and basic I.Ihen'f

15 Michael The Constitution, the Courts, and Human Righis 110 (1982); see
also Michael ]. PEI'.I'_"' lity, Politics & Law (1988). It must be stressed that Perry is
included here for the sake of completeness and illustration: As | argue later, he took a
peculiar path to his ultimate fundamental rights stance, a path that took him {m the
opinion of others listed here with him) far too close to embracing strong epistemic
natural law. His current positions - especially on the relationship between and
religion — are not easily categorized in those terms in which the debate over constitu-
tional interpretation are usually conducted.

% David Richards, Commercial Sex and the Rights of the Person: A Moral Argument
Jor the Decriminalization of Prostitution, 127 U. Pa. L. Rev. 1195, 1228-31 (1979); David
Richards, Sexual Autonomy and the Constitutional Right of Privacy: A Case Study in Hu-
man Rights and the Unwritten Constitution, 30 Hastings L.|. 957. g7o-2 (1979) (hereafter
Sexual Autormomy).

7 Grey, Do We Have an Unwritten Constitution?, at 717.

I Murphy, Ordering q'cmnﬂmmﬂ Values, at 746; see also Murphy, The Art of
Constitutional [nterpretation, in Essays on the Comstitution of the Uintted States 130 (M.
Harmon, ed., 1978).

¥ Sotirios Barber, The Constitution of Judicial Power (1993); Barber, On What the
Conshitution Means.

® James Fleming, Securing Deliberative Autonomy, 48 Stan. L. Rev. 1 (1995).

1 Lawrence . Justice in Plain Clothes, 88 Nw. L. Rev. 410 (1993); Lawrence
Sager, The | ble Constitution, 65 N.Y.Ll. L. Rev. Bg3 (19g0).
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group captures, | believe, the relevant range of theories that share
the basic premises of the fundamental rights position: that law can-
not adequately or fully communicate moral principles, and that
judges must interpret moral language in law by referring to the
moral theory they believe to be true.

Some of the books and articles that | take to be examples of the
fundamental rights approach are seen by many today to be exem-
plars of a style of interpretation known as “justice-seeking” consti-
tutional theory.® There is an overlap between the fundamental
rights approach and justice-seeking constitutional theory, because
the former simply sets out a distinctly liberal, substantive theory of
justice that is often seen as the best interpretation of the latter.® Be-
cause the fundamental rights approach sets out a potentially more

narrow area upon which to deploy any given interpreter’s concep-
tion of justice, it shall be the preferred term in this chapter.

6.2. THE FUNDAMENTAL RIGHTS
APPROACH AND NATURAL LAW

One of the most common criticisms leveled against the funda-
mental rights approach is that it is a form of natural law theory re-
vived to serve certain political ends.* Given the summary of the

2 Sotirios Barber defined “the family of justice-seeking constitutionalists™ as
anyone “who can (1) a description of the Constitution as an instrument of jus-
tice, conceived as a tive state of affairs; (2) some conception of the Constitu-
tion's affirmative ends; and (3) the view that the Constitution obligates elected offi-
cials to pursue such ends.” Sotirios Barber, [ustice-Secking Constitutionalism and Iis
Critics (presented at New York University School of Law, April 20, 1995), at 2-3.

B Mark Tushnet claimed that fundamental rights scholars acted as if it were mere
coincidence that most mainstream constitutional law scholarship with the edi-
torial page of the New York Times. Mark Tushnet, Truth, Justice, and the American Way:
An Interpretation of Public Law Scholarship in the Seventies, 57 Tex. L Rew. 1307, 1322
(1g79). The conception of justice identified by justice-seeking constitutional theorists
has followed recent liberal political philosophy by shifting its focus away from rights
in order to incorporate & broader set of liberal concerns, including equality and com-
munity, Compare Michelman, In Pursuit of Comstitutional Welfare Rights (using
Rawls's Theory of Justice to construct the Constitution’s theory of justice) with Flem-
ing, Securin iberative Automomy (using Rawls’s Political Liberalism to do the same).

M See, for example, Henry Monaghan, Our Perfect Constitution, 56 N.Y.Ll. L. Rev.
153, 358-9 (1981) (recent constitutional theory assumes that “properly construed,
the constitution” guarantees “most equality and autonomy values which the com-
mentators think a twentieth century Western liberal democratic government ought
to guarantee” [emphasis omitted]); Tushnet, Truth, [ustice and the American Way, at
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fundamental rights approach just presented, this objection seems
peculiar. It would be strange to imagine the authors of a law (much
less a constitution) who did not think that they were crafting an
instrument that they hoped would lead to results that were just.
Why would the claim that the U.S. Constitution is an “instrument”
of justice commit its speaker to natural law theory? The answer, of
course, depends on which definition of natural law one chooses
to adopt.

One traditional criticism of natural law focuses on its failure to
provide an answer to the question of legal validity:

Kelsen correctly points out that according to natural law theories
there is no specific notion of legal validity. The only concept of valid-
ity is validity according to natural law, i.e., moral validity. Natural
lawyers can only judge a law as morally valid, that is, just or morally
invalid, i.e,, wrong. They cannot say of a law that it is legally valid
but morally wrong. If it is wrong and unjust, it is invalid in the only
sense of validity they recognize.®

Natural law’s critics have typically held the view that natural law
must endorse some version of the infamous maxim “lex imjusta non
est lex” (an unjust law is not law), often attributed to Aquinas.? This
model of natural law focuses on the connection between the moral
truthfulness of the values contained in a law and the existence of
the law. It seems to suggest, in this stark form, that any putative law

1316 (justice-seeking constitutional theory “attempt(s] to recast constitutional law as
natural law"); and see Laura Kalman, The Strange Career of Legal Liberalism 62-8
(1996) (noting confluence between the political liberalism and “legal liberalism” of
fundamental rights scholars) and Ronald Dworkin, “Natural™ Lew Revisited, 34 L.
Fla. L. Rev. 165, 165 (1982) (noting criticism of “natural law” elements in his theory).

B Joseph Raz, Kelsen's Theory of the Basic Norm, 19 Am. |. Juris. 94, 100 (1g972).

% According to John Finnis, there is no record of Aquinas’s actually stating the
maxim attributed to him. See John M. Finnis, Natural Law and Natural Rights 364
(1980) (noting that the closest Aquinas ever came to this statement was “injustum ju-
dicium non est” [“unjust judgment of a court is not a judgrrmt"ﬂ; see also Norman
Kretzman, Lex Imiusta Non Est Lex: Laws on Trial in Aquinas’ Court of Conscience, 33 Am.
I. Juris. gg, 101 ns {1988 (traces H.L.A. Hart's misquotation of Aquinas). For a pow-
erful (but flawed) refutation of the claim that any natural lawyer could have adopted
the position attributed to Aquinas, see Deryck Beyleveld and Roger Brownsword,
The Practical Difference Between Natural Law Theory and Legal Positivism, 5 Oxford |. Le-
gal Stued. 1, 2-6 {1985). Michael Moore attributed the statement to Augustine. See
Michael S. Moore, Law as a Functional Kind, in Naitural Law Theory: Contemporary Es-
says 198 (Robert George, ed., 1092).
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can be declared a nullity if the norm it contains is not consistent
with the objectively true theory of morality.&

A theory that provides a test for the “standard that one can use to
identify, validate, or discover a community’s law"” is an “epistemic”
theory of law.2* A theory that sets out moral truth as the test for le-
gal validity is an epistemic natural law theory.®® This approach to
natural law makes sense if one thinks that the purpose of all theo-
ries of law is to identify the sources of law. If morality is the source
of law, then no putative law that is not derivable (directly or indi-
rectly) from morality along these lines is a true law.* Anglo-Ameri-
can jurisprudence has been dominated by theorists asking varying
versions of the “sources of law” question.3

The impression one might have that natural law theory offers a
test to evaluate an individual law’s relation to its source is rein-
forced to some extent by Fuller. In his famous exchange with H.L.A.
Hart, Fuller (perhaps because he felt he had to respond to Hart
point by point) began his argument by pointing out how different
positivists have failed to set out an adequate theory of the positivist
sources of law.3 He then couched his entire discussion of his ver-
sion of natural law - the “morality of law” - in terms of its superi-
ority as a test of the validity of laws. Of course, Fuller's theory
really is no such thing: It is a theory about how to evaluate legal sys-
tems.® There clearly is a relationship between the existence of a le-
gal system and the test for valid laws, but the relationship is diffi-
cult and often not very profitable to express, at least from the

1 See, for example, H.L.A. Hart, Positivisin and the Separation of Law and Morals,
71 Haro L. Rev. 503, 620 (1958) (natural law holds that “what 1s utterly immoral can-
not be law™).

% Jules Coleman, Negative and Positive Positrusm, 11 | Legal Stud. 139 {1982),
reprinted in Jules Coleman, Markels, Morals and the Law (1g8B).

¥ As Coleman noted, the epistemic function in legal positivism can serve to val-
idate or identify putative laws, Jules Coleman, Authority and Reason, in The Autonomy
of Law 288, 201 (Robert George, ed., 1996). In the case of natural law, however, these
two epistemnic functions collapse.

¥ See Roger Cotterrell, The Politics of Jurisprudence 121 (198g).

W See, for example, Joseph Raz, The Authority of Law 45-52 (1979). Bentham and
Austin grounded the authority of law in the existence of habitual obedience to a sov-
ereign, a purportedly objective “test” to distinguish law from nonlaw and identify
legal authority. Hart and Kelsen focused on the social acceptance of a rule of recogni-
tion or a basic norm as the fundamental prerequisite for a determination of legal au-
thority.

% Lon Fuller, Posittvssm and Fidelity to Law - A Reply to Professor Hart, 71 Harw. L.
Riw. 630, 6335 (1958).

¥ Lon Fuller, The Morality of Law 39 (2d ed.. 196g).
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perspective of one who wants a test for valid and invalid laws.*
Nonetheless, Fuller said that his natural law theory provides a test
for the validity of law. Under his test, the elements of the “morality
of law” are necessary conditions for any law.%

Many self-described natural lawyers reject epistemic natural law.
Thus, while Raz may have defined “natural law theorists” as “those
philosophers who think it a criterion of adequacy for theories of law
that they show ... that it is a necessary truth that every law has
moral worth,”3 Finnis’s response was:

For my part, | know of no philosopher who fits, or fitted, such a de-
scription, or who would be committed to trying to defend that sort of
theoretical or metatheoretical proposal. . . . Suffice it to say that the
root of the misunderstanding seems to be the failure of the modern
critics to interpret the texts of natural law theorists in accordance
with the principles of definition which those theorists have, for the
most part, consistently and self-consciously used. ¥

The modern critics to whom Finnis referred made the mistake of as-

suming that legal theory has only one task: constructing a test for
putative laws. Natural law theorists like Finnis (or his American

counterparts, Lloyd Weinreb and Robert George) “reject{ed] any
claim to judge the legal validity of rules and so avoid any confronta-

¥ While Fuller made a persuasive case that the Nazi legal system did not satisfy

the morality of law, his discussion of the “grudge informer” law simply does not
his point. The law he cited probably does satisfy the eight criteria of the moral-

ity of law, to the extent that the morality of law can be used to evaluate a single law
in isolation. Compare Fuller, Positivism and Fidelity to Law at 652 (discussing Judg-
ment of July 27, 1949, Oberlandesgericht Bamberg, 5 Suddeutsche Juristen-Zeitung
207 [Gtrm.my 1950] [German citizen may be prosecuted for harms caused in the
course of obeying valid Nazi law in 1944]) with Walter Murphy et al., American Con-
stitutional Interpretation 260 (1986) (discussing Judiciary Act of 178g, Section 25 [Alien
and Sedition Act]); see also Cotterrell, Politics of Jurisprudence, at 132 (Fuller fails to
connect his criticism of the Nazi legal system with his discussion of individual laws).

¥  See Fuller, Positivism and Fidelity to Laow, at 661: “In other words, where one
would have been most to say, This is so evil it cannot be law," one could
usually have said instead, thing is the product of a system so oblivious to the
morality of law that it is not entitled to be called a law.""

% Joseph Raz, Practical Reasons and Norms 162 (2d ed., 1990).

¥ Finnis, Natural Law and Natural Rights at 26~7. According to K. George Wright,
natural lawyers have rejected the epistemic project because epistemic natural law (if
it were le} would end up being more indeterminate than epistemic legal posi-
tivism. R Wright, Is Natural Law of Any Use in Constitutional Interpreta-
tion?, 4 5. Cal. Interdisc. L. 463, 466-75 (1995).
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tion with Legal Positivism."® Weinreb, George, and Finnis are
therefore “traditional natural law theorists” in constrast to Dworkin
and other fundamental rights theorists, who are “modern natural
law theorists.”

Instead, Finnis’s natural law theory provides an evaluative func-
tion; it acts as a standard against which a legal system may be
tested. Finnis was concerned with what he understood, following
Aristotle, as a "focal” conception or “central case” of law.40 This fo-
cal conception is an ideal or pure form, of which actual existing
forms are mere derivatives or imperfect examples.®' In fact, it turns
out that Finnis's theory of natural law is more like an exercise in
moral philosophy than in epistemic jurisprudence: Instead of using
the term natural law, one “could, without loss of meaning, have spo-
ken instead of ‘natural right,” ‘intrinsic morality,” ‘natural reason or,
right reason, in action,” etc.”# The result is a complex metaethical
analysis that generates a focal conception of a legal system that is
measured against the degree to which it allows for human flourish-
ing through “complete” communities.® Finnis, like Fuller, saw the

rule of law as the central legal value recognized by natural law:
Rules bring clarity and predictability to human interactions and al-
low individuals to adjust their circumstances rationally within a

¥ Cotterrell, Polihics of Jurisprudence, at 145-6; see also Finnis, Natural Law and
MNatural Rights at 278: 1 have by now sufficiently stressed that one would be simply
misunderstanding my conception of the nature and purpose of explanatory defini-
tions of theoretical concepts if one supposed that my definition ‘rules out as non-
laws’ laws which failed to meet, or meet fully, one or other of the elements of the de-
finition.” It should be noted that there are many significant differences between
Weinreb and Finnis; however, they share the same general approach to the relation-
ship between natural law theory and jurisprudence. See Lloyd C. Weinreb, Natural
Law and [ustice (1987); see also Robert GBDI'E.E, Recent Criticism nf Natural Law Theory,
55 LI Chi. L. Rew. 1371 (1988) (book review) (comparing Finnis and Weinreb),

¥ See Brian Bix, Natural Law Theory, in A Companion to Philosophy of Law and Legal
Theory 22340 (Dennis Patterson, ed., 1996).

#  Finnis, Natural Law and Natural Rights, at g-13.

4 Ibid., at 280: ""Natural law’ - the set of principles of practical reasonableness
in ordering human life and human community - is only analogically law, in relation
to my present focal use of the term.”

2 [bid., at 280~-1. In light of this comment by Finnis, it is interesting to recall that
he very clearly distinguished between legal reasoning and the sort of practical rea-
soning that he thought is properly the subject of natural law theory. According to
Finnis, “[i]t is a philosophical mistake to declare, in discourse |about natural law],
that a social order or set of concepts must either be law or not be law, be legal or not
legal.” Tbid., at 280. The latter question, which concerns the existence of a law or a le-
gal system, is of no interest to Finnis's natural lawyer.

4 [bid., at 147
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rule-governed environment. Because Finnis's developed concep-
tion of the good life according to natural law depends heavily on
the community’s creating the conditions for individual flourishing,
he was less committed - even in the central case - than the funda-
mental rights theorists to specifying the fundamental individual
rights that the law must respect.# Ultimately, Finnis’s distinction
between the legal systems in the world and the standard against
which they are measured, and his strong interest, even in his central
case, in allowing the community to develop its own idea of the
good through the rule of law, generates a theory that is more about
the moral life the law should promote than about the morality of
law.% Thus, even H.L.A. Hart, who opposed the first version of nat-
ural law examined previously, found this second version relatively
congenial: It is “in many respects complementary to rather than a
rival of positivist legal theory.”% Under this second view, natural
law theory is not epistemic but semantic, in that it describes the re-
lations between moral and legal concepts without providing a test
for the validity of the latter.4

Notwithstanding Finnis's efforts, when critics such as Monaghan
or Ely faulted the fundamental rights approach for the sin of nat-

#  See, for example, Robert George, Individual Rights, Collective [nterests, Public
Late, and American Politics, 8 Law and Philosophy 245, 254-5 (198¢) (contrasting Finnis's
natural law theory with the “campaign” by American liberals “to obtain legal immu-
nities for controversial activities they believe to be matters of individual right”™).

¥ Cotterrell noted that Finnis’s natural law theory is ultimately weaker than
Fuller’s. See ('.'uturul] Pﬂ.hl'u:s of Jurisprudence, at 14g9: “ At the point at which Finnis's
natural law theory itivism’s direct concern with working systems of
legal rules, it mh*u:u 'I| Fuller’s theory, to elaborating and laudmg the
virtues of the Rule of Law.” Ilut whereas Fuller attacked positivism for its inadequate
treatment of the rule of law, he offered no challenge to positivism on its own ground.
Matural law has, it seems, become an ally of and supplement to legal positivism.

% H.L.A. Hart, Essays in Jurisprudence and Philosophy 10 (1983). Hart may have
felt that there was no remaining conflict between him and Finnis because they both
agreed that all legal systems share the same “minimum content of natural law,” that
is, certain rules that are essential if individuals are to live together at all. H.L.A. Hart,
The Concept of Law 195 (2d ed., 1994). Hart would be wrong to base his reconciliation
on this idea. [Hhenﬁnimum:mttntitmuryis tor act as a test of the existence of legal
systems, then it is an “epistemnic” natural law theory of the first type, albeit a very
“thin” theory (similar) to Puller's and not like Finnis's evaluative theory. If the mini-
mium content theory is supposed 1o be a description of the “focal™ conception of law,
then it is simply very different from Finnis's conception. See M. Martin, The Legal
Philosophy of H.L.A. Hart: A Critical Approach 181-g0 {1987).

¥ It is likely that this “second view" is the natural law equivalent of what Cole-
man called the “semantic” theory of legal positivism. See Coleman, Negative and Pos-
itive Positivism, at 141.
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ural law, they meant the first form of natural law attacked by Raz
and Hart. The reason for this is simple: Because this debate takes
place among politically motivated constitutional scholars, it is to
the advantage of each side to produce a test that would condemn
the other’s interpretation of the Constitution as not-law. Thus, the
conservative opponents of the fundamental rights school have de-
veloped an originalist theory of constitutional adjudication that is
consistent with (although by no means a natural consequence of) an
epistemic version of positivism and have attributed to the funda-
mental rights school the epistemic natural law theory described
previously. Under the most extreme versions of epistemic natural
law, moral truthfulness operates not only as a test for not-law but
also as the only positive source of law.* The advocates of semantic
natural law theory seek to distance themselves from fundamental
rights on the grounds that because it uses justice as the source of
law, the fundamental rights approach must be an epistemic theory
of natural law.* Legal positivists and semantic natural lawyers
have a prima facie case for their view. Fundamental rights theorists
not only criticize their conservative opponents’ proposed interpre-
tations of the Constitution but energetically propose alternative in-
terpretations based on the application of justice, qua justice, to the
Constitution.

It is for reasons such as those sketched here that many funda-
mental rights theorists preemptively strike and affirmatively argue
that they do not share a connection with any form of natural law.5
They assume that “natural law”™ necessarily must mean epistemic
natural law, and epistemic natural law is unpalatable to them for
three reasons. First, it seems indistinguishable in form from the the-
ory of substantive due process that supported the economic rights

#  Semantic natural law theorists attributing to natural law theory a
sources thesis that claims that all mﬂmﬁ-mpﬁﬂdﬂuhm
compel us to hold that (MO) [moral obligation to comply with a rule] entails (LV)
gal validity|” . . . This [conclusion] . . . is flawed for it commits the fallacy of Affirm-
ing the Consequent.” Beyleveld and Brownsword, The Practical Difference Between
Natural Law Theory and Legal Positimism, at 6.

#  See, for example, George, Individual Rights, Collective Interests, Public Law, and
American Politics, at 254 and John Finnis, Natural Law and Legal Reasoning, 18 Clev. 5t.
L Rev. 1, 7 (1990),

» 51: I‘c;'i?:Lm le, Dworkin, “Natural™ Law Revisiled, at 165 ("] have of course
made the pious and familiar objection to this charge [of natural law]"); Trlh -'.wn
car Constitutional Law at 1309 ("natural law” inadequate to establish righ
hood); David Richards, The Moral Criticism of Law y1-2 (1977) [d.en].rin! E
method is natural law theory).
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argument of the Lochner era.5! Second, it leaves unclear whether a
constitution could authorize laws that were clearly in violation of
the moral values each theorist held to be trues Third, it implies
that justice is prior to politics, and thus that the most basic political
acts of constitution making, such as ratification and amendment,
are unnecessary or purely symbolic.® While the first of these con-
cerns might be dismissed as an ad hominem attack, the second and
third concerns would, if true, cause most American constitutional
lawyers to stop and reconsider their commitment to the fundamen-

tal rights approach.

Epistemic natural law, as | have described it so far, seems outra-
geously inconsistent with our traditional understanding that the
rights and powers possessed by American citizens, whatever their
moral status, did not exist as legal rights and powers until the Con-
stitution was brought into existence through the act of ratification
described in its own Article VII.* Even Lysander Spooner based his
argument that slavery was illegal in the United States on the fact
that the Constitution of 1787 was ratified; had it not been, then he
would not have had a standard against which to find the Fugitive
Slave Clause inconsistent.® A view even tougher than Spooner’s -

which would hold slavery illegal, any other political or legal act re-

1 See Grey, Do We Have an Unwritten Constitution?, at 711 n3s (citing Lochner v,
New York., 198 US. 45 [1905]).

it See Dworkin, "Natural” Law Remisited, at 186 (discussing the adjudication of
the itive Slave Acts),

" |t is this fear that | believe ultimately motivated Bruce Ackerman's rejection of
the fundamental rights approach. Ackerman replaced justice with certain political
acts (constitutional moments) that are, for very precise historical reasons, prior to
“normal” politics. See Bruce Ackerman, We the People: Foundations (1991); Bruce Ack-
erman, A Generation of Betrayal? 65 Fordham L. Rev. 1519 (1997).

% See Frederick Schauer, Constitutional Positivism, 25 Conn. L. Rev. 797 (1093).
The idea that ratification is a necessary existence condition for a constitution is a
modern innovation - classical political theory did not distinguish between ratified,
written constitutions and unwritten, unratifiable constitutional texts. Arguably, nei-
ther does the United Kingdom. It can be argued that there must be normative pre-
conditions in place in arder for the ratification of a constitution to be valid under its
own terms. See Frank Michelman, Always Under Law?, 12 Const. Commentary 227
{1995) and William F. Harris [I, Bonding Word and Polity, 76 Am. Pol. Sci. Rev. 76 (1982),
but both Michelman and Harris insist that the necessity of normative conditions
prior to the valid ratification of a constitution by political acts does not entail the con-
clusion that those normative conditions are themselves positive sources of constitu-
tional law.

% Lysander Spooner, The Unconstitutionality of Slavery g4 (1860) and see Robert
Cover, [ustice Accused 150-5 (1975) (discussing the debate between the Garrisonians
and “Constitutional Utopians” like Spooner).
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garding slavery notwithstanding - is clearly an example of what we
can call strong epistemic natural law. If epistemic natural law were
available only in this strong form, then it would be understandable
if fundamental rights theorists chose to abandon epistemic natural
law for epistemic positivism and then adopted Finnis's semantic
natural law. Justice would then be the metric against which to mea-
sure the laws we have. According to Finnis, however, adopting his
version of natural law would mean losing the one reason liberal
constitutional scholars love epistemic natural law: If justice is a
source of law, judges can use moral philosophy to give content to
the moral principles that have been referred to by the law.

The obvious response to this argument by fundamental rights
theorists is to challenge the all-or-nothing description of strong
epistemic natural law given previously. Assuming that no one en-
dorses strong epistemic natural law, which identifies justice as the
source of all supreme law, it is still possible that many might want
to articulate and defend weaker versions of epistemic natural law in
which some political act authorizes the members of the political
community to act like epistemic natural lawyers from that moment
on. There is a range of weaker epistemic natural law arguments of
this sort, some more plausible than others. They fall roughly into
three categories, ranging from the least weakened (and least plausi-
ble) to the most weakened (and most plausible).

1. Almost Strong Epistemic Natural Law: The existence of a consti-
tution entails the identification of justice as the source of supreme law.
This is a version of the “morality of law” view attributed by Hart to
Fuller. Fuller clearly believed that the very fact of a legal system au-
tomatically committed the state to certain moral norms. Of course,
Fuller emphatically denied that the substance of that commitment
was very great; nonetheless, he believed that the morality of law is
incompatible with an identifiable set of unjust behaviors by both
the state and its citizens. David Dyzenhaus made a similar argu-
ment. He argued that the concept of “common law,” at least as it is
understood in the Commonwealth system, entails certain back-
ground norms that no legislation can violate.5

%  Thus, South African judges had a legal duty to ignore or overtum a racist law
designed to achieve a clearly articulated, morally repugnant end. The judge “does
not exclude the plain fact intention solely because it is morally repugnant. . .. But . . .
[because it violates] a principle of South African common law™ of equality that “is
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2. Not Very Strong Epistemic Natural Law: The ratification of a consti-
tution that refers to unenumerated rights entails the identification of justice
as the source of supreme law. This is also known as the “unwritten consti-
tution” view. According to the unwritten constitution view, the au-
thors of the Constitution “generally recognized that written constitu-
tions could not completely codify higher law [moral principles],” so
the text refers the law applier to another source of law in those cases
where the law applier is attempting to apply a legal principle that con-
tains a moral term.¥ Unlike the morality of law view, under the un-
written constitution view, justice is a source of law only if a constitu-
tion exists and that constitution refers to rights outside of the
constitution.® The rights identified by justice preexist the constitution
and are possessed by persons qua persons, yet it is only because the
framers assert that these rights exist that justice has any epistemic
value for constitutional law. The argument for the unwritten constitu-
tion view is that if the framers had wanted a source of law that could
do something their original source, the constitutional text, could not
do, they would not have turned to more text, and so their statement
that we are to take note of rights that are not in the text entails that
something else (justice) is supposed to serve as the source of the rights.

Both the morality of law view and the unwritten constitution
view reflect what Ely has called “noninterpretivism.”® Neither
view is interpretivist because in neither view does the content of the

presumed to be in place prior to interpretation and [so] the repugnant intention is ex-
cluded because it cannot compete as an intention in such a context.” David Dyzen-
haus, Hard Cases in Wicked Legal Systems 60 {1991).

¥ Grey, Do We Have an Unwritten Constitution?, at 716. In the first half of this

there was a great deal of discussion over the nature of the values that were

implicit in the Constitution. See, for example, Edward Corwin, The “Higher Law”
Background of American Constitutional Law, Parts [ & II, 42 Harv. L. Rev. 149 & 365
{1928); see also Howard Lee McBain, The Living Constitution: A Consideration of the Re-
alities and Legends of Our Fundamental Law (1927); William Bennett Munro, The Makers
of the Unwritten Constitution (1930); Charles Edward Merriam, The Unwritten Consti-
tution and the Unwritten Attitude (1931).

% Under the morality of law view, a constitution merely had to exist and could
therefore exist as a social fact in the way that Hart and Kelsen viewed the constitu-
tions of commaon law countries. Because the unwritten constitution view trades on a
reference to rights “outside” of the constitution, it applies only to constitutions that
have defined content - hence the reliance on the metaphor of writtenness.

% As Ely noted, for many fundamental rights theorists the Ninth Amendment
has been the specific positive law mechanism by which the unwritten constitution is
incorporated into the text of the written constitution. John Hart Ely, Democracy and
Distrusi 18 (1980). For example, the Ninth Amendment was the foundation of Justice
Gaoldberg's concurrence in Grisweld v. Connecticut, 381 U.S. 479 (1965).
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source of law depend on the propositional content of the constitu-
tion. Under the morality of law view, justice is the source of law if
there is a constitution (the content of the constitution is irrelevant to
the requirements of justice, which, after all, is a matter of moral phi-
losophy). Similarly, under the unwritten constitution view, justice is
the source of law if there is a constitution and it refers to unenumer-
ated rights (again, the content of the constitution is irrelevant to the
requirements of justice, which, after all, is a matter of moral philos-
ophy). As Dworkin pointed out recently, there was a period when
fundamental rights theorists accepted the allegation (made by their
critics) that they were not interpreting the Constitution and at-
tempted to defend their methods by defending, in part, noninter-
pretivism.® Grey was one of the first to recognize that the funda-
mental rights approach was interpretive in that the conception of
justice that formed the source of law for unenumerated rights itself
depended, to some extent, on the propositional content of the con-
stitution itself.5! The bulk of fundamental rights theorists therefore
endeavored to weaken their commitment to epistemic natural law
enough so that they could base their inquiry into justice on the inter-
pretation of some constitutional text, no matter how thin. This leads
us to the last and weakest of the weakened epistemic natural law
theories.

# Ronald Dworkin, The Moral Reading of the Constitution, The New York Review of
Books 46 (March 21, 1996) (“The theoretical debate was never about whether ju
should interpret the Constitution or change it - almost no one really thought the lat-
ter”). See also Barber, The Constitution of Judicial Power, at 157 (on the rise and fall of
the interpretivist/noninterpretivist distinction). But see Thomas B. McAffee, Sub-
stance Above All: The Utopian Vision of Modern Natural Law Constitutionalists 4 5. Cal.
Interdisc. L.]. 501, 502-3 (1995) (suggesting that natural modern law constitutionalists
“transcend” the interpretivist/noninterpretivist distinction by offering a theory that
“lembaodies] both a preferred constitutional jurisprudence and a more accurate inter-
pretation of the original constitutional design”).

81 See Thomas Grey, The Constitulion as Scripture, 37 Stan. L. Rev. 1 (1984). Perry
underwent a similar conversion. In his earliest work, Perry ted a form of nonin-
terpretivism that looked a lot like the morality of law view: Although neither the in-
tentions of the framers nor the constitutional text supported using justice as the
source of rights, such a practice was a necessary consequence of under a
constitution. See Michael ). Perry, Nominterpretive Review in Human Rights Cases: A
Functional Justification, 96 N.Y.U. L. Rev. 280, 281-2 (1981). When Perry abandoned
the interpretivist/noninterpretivist distinction he began to abandon the fundamen-
tal rights approach. See Michael ). Perry, The Authority of Text, Tradition, and Reason: A
Theory of Constitutional “Interpretation,” 58 5. Cal. L. Rev. 551 (1985) (accepting inter-
pretivism) and Perry, Morality, Politics, & Law, at 74-5 (adopting a skephical view of
the concept of justice).
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3. Weak Epistemic Natural Law (or Justice-Seeking Interpre-
tivism): The ratification of a constitution that specifies a conception

fustice the constitution is supposed to instantiate entails the identifica-
tion of that conception of justice as the source of supreme law. [ call this
the “summum bonum” view of interpretation because it defines the
scope and content of a legal system's supreme law as coextensive
with the “unitary vision of an ideal political society” identified by
the text of the constitution.® The summum bonum view asks us to
take notice of the fact that from the perspective of practical reason-
ing, every constitution is designed to achieve some principal good.
Sometimes this principal good is (inadequately) described through
a term or phrase in the constitutional text,® although it also can be
described by some more general phrase that construes the constitu-
tion’s principal good from its language and structure.® The funda-
mental rights theorists who urge a constitutional summum bonum
would admit that the good they identify becomes a source of moral
principle in constitutional interpretation only because the framers

& Aum The City of Gad 309 (David Knowles, ed., 1g72); and see Laurence
Dorf, On What the Constitution Means 24 (19g1). Tribe and Dorf re-
}aclnd the summum bonmum view, which they called “hyper-integration,” and associ-
ated this approach with Walter Murphy, John Hart Ely, Richard Epstein, and David
Richards. Tribe's emphatic repudiation of hyper-integration must be read in light of
his endorsement of an approach which accepts that there may be great variance be-
tween what the Constitution’s text and “archilecture” require and what justice or
popular sovereignty might demand. See, for example, Laurence Tribe, Taking Text and
Structure Seriously: Reflections on Free-Form Method, 108 Harp. L. Rev. 1221, 1236 (1995).
It is arguable that Tribe was not always such a pessimist about the possibility of a co-
incidence between interpretation and justice. See Tribe, American Constitutional Law, at
chaps. 15-17 (on equality and autonomy as the summum borum of the Constitution).

@ The Preamble is often used for this purpose; according to one fundamental
rﬁhﬂwnﬂltﬂm mth:mlmugri taining domestic tranquility,’ securing

Blessings of Liberty,” and, nntltul,..ld\r.lmmgjmuu as its ends. Murphy, An
Ordering of Constitutional Values, at 747.

“  Notwithstanding Monaghan's su tion (unsubstantiated in his article),
terms like the common good or the general welfare are rarely used m&nmunupmbahly
because fundamental rights theorists are generally anti-utilitarian. See
Our Perfect Constitution, at 36670, The principal good cited by fundamental nghts
theorists almost always implies the liberal principle of incommensurability - that is,
that inequalities cannot be compensated through a single welfare metric. See Joseph
Raz, The Morality of Freedom 1989 (1986) (on “public goods” and liberalism). Frank
Michelman, for example, set out the norm of “just wanis,” in Michelman, The
Supreme Court, 1068 Term - Foreword at 11; Kenneth Karst set out the norm of “equal
citizenship,” in Karst, The Supreme Court, 1976 Term - Foreword, at 5. Barber set out
the norm of “justice” in Barber, The Constitution of Judicial Power, at 215 [quntmgﬂw
Federalist Papers); and Fleming set out the norm of “deliberative autonomy,” in
Fleming, Securing Deliberative Automomy, at 10-12.
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chose that good.® Had the nation not chosen that good, it is im-
plied, the particular summum bonum endorsed by each theorist
would have no more than a hortatory function. If a fundamental
rights theorist were to argue that the particular summum bonum was
a source of supreme law regardless of what a constitution actually
said, then their view would collapse back into either the unwritten
constitution or morality of law view. Therefore, unlike a noninter-
pretivist epistemic natural lawyer, the proponent of the summum
bonum view may say that, “once it [the summum bonum] was
adopted, the courts could . . . honestly defend an unpopular deci-
sion to a protesting public with the transfer of responsibility: "We
didn't do it - you did.""%

We have seen that there are four types of epistemic natural law:
the strong version, which sets out a source of moral principles inde-
pendent of any authorization from a positive source of law, and
three weak versions, which rely on a prior epistemic positivist the-
ory to allow a citizen to know if a legal system exists and (with in-
creasing degrees of specificity) the identity of the source of moral
norms that form the substantive content of the legal system’s
norms. A version of Weak Epistemic Natural Law would seem com-
patible with Hart's original formulation of legal positivism (be-
cause the existence condition for the legal system is ultimately a so-
cial fact) and Wright's critique of Wechsler and Bickel (because it
rejects moral skepticism). It may be that some version of Weak Epis-
temic MNatural Law is compatible with legal positivism. But the
three versions of weak epistemic natural law adopted by the funda-
mental rights approach, the morality of law, the unwritten constitu-
tion view, and the summum bonum view do not work. As 1 shall show
in the next section, all of them collapse into strong natural law.

'53. THE STRANGE FATE OF WEAK
EPISTEMIC NATURAL LAW

We can see how the collapse occurs by tracing the fate of David
Richards's Weak Epistemic Natural Law theory. From a juris-

& The summum bonum view is similar to the posture of a “constitutional demo-
crat” who embraces a form of liberal republicanism. See Frank Michelman, Can Con-
stitutional Democrats Be Legal Positivists? Or Why Constitutionalism? 2 Constellations

293, 295 (1996).
%  Grey, Do We Have an Unwritten Constitution?, at 71o.
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prudential perspective, he accepted legal positivism.5” But he saw no
reason why legal institutions cannot incorporate moral principles.®
He therefore introduced a form of the summum bonum view of weak
epistemic natural law, which he called “methodological natural law™:

[The theory has] two central characteristics: (1) the analytic focus is
the moral dimension of laws, unlike forms of Legal Positivism which
have tried to characterize the purely legal element of law in general;
and (2) the moral principles, on which this theoretical account rests,
are objective principles of moral reasonableness, very similar to the kinds
of moral principles in terms of which natural law theory traditionally
assessed legal systems

Richards thought that methodological natural law is appropriate
to interpret the Constitution, because the framers “believed some
such theory” of “contractarian moral rights.””™ Our job as method-
ological natural lawyers is to determine the “objective principles”
of contractarian moral theory: “The choice to adopt or reject such a
theory is not an open question in the United States; it is part of the
warp and woof of constitutional design.”?! In fact, recognizing the
unwritten constitution the framers selected limits our range of theo-
ries about the Constitution:

In general, contractarian theory does not start from premises of the
ultimate good of majority rule or of neutral principles, nor does the
theory rest on skepticism about the possibility of giving reasonable
expression to the moral notions implicit in the constitutional order.

['E.'I]ne form of constitution that is clearly justified by [contractarian
theory] would be one in which certain requirements of justice, for

¢ Richards, Moral Criticism of Law, al 26: “[T]he main thesis of legal positivism
remains intact: legal systems may exist which are substantially evil. Nothing in the
language or thought of law ensures its morality.”

& Tbid., at33: " | positivism . . . can be compatible with the general view that
maoral ideas importantly influence and shape legal development, that concrete legal
institutions often rest on moral ideas.”

#  Ibid.

®  bid., at 44.

I Ibid., at 44-5. Elsewhere, Richards described contractarian moral theory as the
“unwritten constitution.” Richards, Sexual Autonomy and the Constitutional Right to Pri-
pacy, at gbo, Like other fundamental rights theorists, Richards agreed that the Constitu-
tion incorporates moral principles that could not have been fully or adequately instan-
tiated by legal principles: “[AJitempts to define the specific content of constitubionally
protected moral rights are frustrated by the fact that articulation dmﬂﬁhrﬂﬁ-
cally rests on constitutional provisions strikingly general in form.” Ibid., at
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example, those established by [Rawls’s] principle of greatest equal

liberty, are embodied in the constitution itself as conditions of legal

validity.™
Under methodological natural law, the positive acts of the framers
make Rawls’s principle of greatest equal liberty the source of moral
principles used to interpret the legal principles found in the Con-
stitution.

It is not important at this moment to evaluate Richards’s claim
that the framers endorsed a contractarian rights theory, or that the
best expression of contractarian rights theory is Rawls's principle of
greatest equal liberty. Richards could have claimed that Dworkin's
theory of equal concern and respect is the best expression of con-
tractarian rights theory.™ On the other hand, Richards strenuously
denied that Dworkin’s theory of law is compatible with method-
ological natural law, notwithstanding the fact that Richards and
Dworkin seemed to have endorsed very similar theories of the con-
tent of the Constitution. Therefore, it is critical that we evaluate
Richards’s claim that Dworkin’s conclusions, which were almost
identical to Richards’s, are based on “strong natural law,” and that
Richards’s theory avoids that fatal mistake.”™ Where, according to
Richards, did Dworkin go wrong?”™

Dworkin’s theory of law begins with the assumption that all
laws involve determining, at some level, the rights people have as
citizens of their state.™ But Dworkin denied that the rights people
have as citizens are coextensive with the rights people have as per-

SONS qua persons:

[We must| distinguish between background rights, which are rights
that provide a justification for political decisions by society in the ab-

7 Richards, Moral Critscsm of Law. at 4950

™ It could be argued that Dworkin made this claim. See Ronald Dworkin, Justice
and Rights. 40 U. Chi. L Rev. 500 (1973).

™ David Richards, Tolng Taking Rights Seriously Seriously: Reflections on
Dworkin and the American H‘.mnul':f”lfurdllw s2 N.Y.U L. Ren 1265, 1300 (1977)
(hereafter Taking TRS Seriously).

™ Richards’s critique was based on the fundamental argument set out by
Dworkin in the 1960s and ‘7os. One might argue that the “law as interpretation” ar-

gument developed in the mid-1980s, or the nuhdh:hpmht argument devel-
uprdin'lhturly 19908, cured Richards’s objections. While Law's Empire and Free-
dom's Law certainly advance Dworkin’s basic argument, they did not break with the
m-iqm .‘Ec:lmm utnutm Taking Rights Seriously.

rights thesis ... [is] that judicial decisions enforce existing political

rights.” Dw::rkhi TRS, at B7.
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stract, and institutional rights, that provide a justification for a deci-
sion by some particular and specified political institution. Suppose
that my political theory provides that every man has a right to the
property of another if he needs it more. [ might yet concede . . . that
he has no institutional right that the present legislature enact [or a
judge impose] legislation that would violate the Constitution. . . .7

Legal rights, therefore are a specific form of institutional right.”™

Some institutional rights can be identified without the introduc-
tion of any moral principles: The process might involve only princi-
ples of aesthetics or intellect.™ But why should a participant in an
institution accept the authority of the relevant system of institutional
rights (why can’t one insist that a rule based upon an aesthetic prin-
ciple trump an institutional right in chess based upon an intellec-
tual principle)? The answer, according to Dworkin, is:

[that] the general ground of institutional rights must be the tacit con-

sent or understanding of the parties. They consent, in entering a
chess tournament, to the enforcement of certain and only those rules,

and it is hard to imagine any other general ground for supposing that
they have any institutional rights.®

Dworkin left open the possibility that for different practices, there
may be different sorts of “general grounds.” What Dworkin in-
sisted upon, however, is that in “hard cases” (where the proper in-

7 Ibid., at g3.

™ [Ibid., at 101 {“the concrete rights upon which judges rely must have two other
characteristics. They must be institutional rather than background rights, and they
must be legal rather than some other form of institutional rights”).

™ See, for example, Dworkin's discussion of the institutional rights of chess: "[A
referee| might hold, as a matter of political theory, that individuals have a right to
equal welfare without regard to intellectual abilities. It would nevertheless be wrong
for him to rely upon that conviction in [determining institutional rights in chess]. .
Ehudmﬂmmuﬂmlgmhtmmapply[al rulehuu:hawayash:-pmteﬂ
rather than jeopardize, the role of intellect in the contest.” Ibid., at 102. Dworkin
made the same argument about the role of aesthetic principles in literary interpreta-
tion. See Dworkin, “Natural™ Law Revisited, at 16g-73, and Ronald Dworkin, A Matter
af Principle, 158-66 (1985). Consistent with his rejection of value-skepticism, Dworkin
assumed that there are such things as principles of intellect, aesthetics, morality, and,
presumably, legality upon which to interpret one's institutional rights in chess, liter-
ary theory, and law. See Dworkin, “Netwral® Law Revisited, at 175 (rejecting the
“threat of skepticism”) and Dworkin, Empire at 7885 (on internal and external skep-
ticism).

B Dworkin, TRS, at 104.
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terpretation of an institutional right is not clear) the interpreter
must refer to the “general grounds” upon which the institution
rests: “If the decision in a hard case is a decision about which rights
[participants in the practice] actually have, then the argument for
the decision must apply that general ground to the hard case.”
The general strategy for determining institutional rights in con-
troversial cases is the same regardless of the practice. The judge (or
referee, or critic) must strive to make the practice “the best it can
be”: “We must distinguish between two dimensions of a successful
interpretation. An interpretation must ‘fit’ the data it interprets . . .
and it must also show that data in its best light, as serving as well as
can be some proper ambition of [the practice].” In the case of law,
Dworkin argued that a legal interpretation’s “fit” can be measured
against legal history®™ and its “best light” can be measured against
“the substantive ideals of political morality."® As Dworkin pointed
out, however, a theory of the interpretation of law (and ostensibly
all other practices) must have a theory of mistakes, for the threshold
of fit relies on being able to measure consistency. Any mechanical
test of consistency “will prove too strong, unless [the judge] devel-
ops it further to include the idea that he may, in applying this re-
quirement, disregard some part of institutional history as a mis-
take.”® The theory of mistakes helps the judge determine whether a
novel doctrine that is supported by principles of political morality
must nonetheless be rejected because it fails the threshold of fit. If
the decision(s) the novel doctrine contradicts are mistakes, then the
new doctrine can be included without any loss of fit. Dworkin’s the-
ory of mistakes tests a past decision on two axes. First, the judge
must determine whether the putatively mistaken decision "is now
widely regretted within the pertinent branch of the profession”;
and, second, whether “he believes, quite apart from any argument
of consistency, that [the] particular statute or decision was wrong

because unfair, within the community’s own concept of fairness.”%

¥ “In chess [for example] the general ground of institutional rights must be the
tacit consent or understanding of the parties.” Ibid., at 104.

2 Dworkin, “Natural” Law Revisiled, at 170.

8 See, for example, Ibid., at 171: “How many decisions (roughly) can an inter-
pretation set aside as mistakes, and still count as an interpretation of the string of de-
cisions that includes those ‘mistakes'?”

#  Ibid.

8 Dworkin, TRS. at 119

% [bid., at 122.
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If a decision fails either of these tests, it is vulnerable to being de-
clared a mistake.

Richards thought that Dworkin’s theory is not compatible with
methodological natural law because it is a form of “sporadic”
strong natural law. In hard cases, “a judge must have recourse to a
set of principles. . . . [And the| determination of which set of princi-
ples to apply will in part be a decision about which set ‘best’ ex-
presses a particular morality.”® If, in hard cases, the particular
morality the judges use were one “determined by some empirical
method separable from moral concerns,” then Dworkin's theory
would collapse into methodological natural law, because, counter-
factually, the judges could have adopted some other “particular
morality.”® Dworkin clearly rejected this option. For him, the polit-
ical morality upon which an interpreter bases the “best light” part
of his or her interpretation is not authorized by some empirical
method; it is determined according to the interpreter’s own convic-
tions about what is objectively the best political morality.® If this is
the case, said Richards, then the institutional rights judges interpret
in hard cases will ultimately be based only on objective morality.
Dworkin’s distinction between institutional rights and justice col-
lapses, and in hard cases (at least) the theory of mistakes reveals the
strong natural law foundation of Dworkin’s theory.®

Dworkin's response to this criticism was to say that a critic like
Richards simply misunderstood what is “natural” in his theory: In
hard cases all people must “naturally” make the law the best it can
be (that is the “nature” of interpretation). No one must “naturally”
adopt the institutional right that he or she believes is the most
morally adequate (that would be a matter of the “nature” of moral

5 Richards, Tuking TRS Seriously, at 1299. “There will, in short, be a group of
cases in which legality will be dictated by morality, and, for those cases, the separa-
bility thesis will be controverted.” Tbid.

8 Ibid., at 1299~1300.

¥ Ibid., at 1300, Dworkin would deny the possibility of the law’'s identifying a
particular mnta'lit}r through empirical method for the same reason he dendes that the
law can identify institutional legal rights through empirical method: the error of the
“semantic sting.” See Dworkin, Empire, at 31-46.

" Here is an example of Dworkin's theory of law in practice, according to
Richards: “[We must] use Dworkin's overriding moral imperative - equal concern
and respect for all citizens - as the single moral theory to which Hercules [Dworkin's
judge] must look. . . . [But then] Dworkin’s assertion of an overlap between law and
morality in the process whereby Hercules identifies his set of principles . . . puts
[Hercules] in something of a dilermma.” Richards, Taking TRS Seriously, at 1300-1.
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philosophy, not interpretation).” According to Dworkin, then,
Richards (or his equivalent) ignored the role of the theory of fit in
constructing a theory of mistakes. Political morality, the principles
that show law in its best light, must constantly interact with the cri-
teria of fit. If strong natural law means that an interpretation of
the law must always instantiate moral truth in hard cases, then
Dworkin denied that he is a strong natural lawyer, for the criteria of
fit often act to produce interpretations of the law that are not moral
from the point of view of the interpreter.”

But Richards did not have to end his argument here. He might
have asked about how fit constrains interpretation. We know that
when judges are “checking” the fit of a novel proposition of law,
they are actually deciding whether to select a new legal principle
(supported by justice) over a settled legal principle (supported by
institutional history) or vice versa. Adjudication is not always about
this choice, but adjudication is always about this choice when the
theory of fit is involved. The procedure for deriving a novel propo-
sition based on justice is relatively straightforward moral reason-
ing. The procedure for evaluating the force of institutional history is
a bit more complex. The critical point to understand is that the the-
ory of mistakes is simply the inverse of the theory of fit: Either the
novel proposition fits because the settled proposition was a mis-
take, or the novel proposition does not fit because the settled propo-
sition was not a mistake. Put this way, it almost seems that the the-
ory of mistakes is prior to the theory of fit, but this orderly picture is
an illusion: In fact, as [ will soon show, the evaluation of the force of
the institutional history of the settled proposition uses exactly the
same moral judgment that identified the new proposition as the
more just legal principle.

As we saw previously, the putative “mistake” is known to be a
mistake for one of two reasons: Either the institutional history be-
hind the principle is “widely regretted” by the relevant legal elites,
or the interpreter believes that the principle simply violates “the
community’s own concept of faimess.”* Because the first test is ba-

¥  See Dworkin, “Natural™ Law Revisited, at 165 (on the difference between nat-
ural law theory and "naturalism™).

% [bid., at 186 (discussing the Fugitive Slave Acts); Dworkin, Empire, at 103-8
:d'll:uld.n MNazi legal systems).

¥ “If [Hercules] believes, apart from any argument of consistency, that a particular
statute or decision was wrong because unfair, within the community’s own concept
of fairmess . . . " Dworkin, TRS, at 122 (emphasis added).
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sically a tautology,™ the only test with any critical bite is the second.
How does it operate in practice? First, note that Dworkin required
the interpreter to determine the community’s concept of fairness.
Why fairness and not political morality or justice, or any one of a
broad range of moral and nonmoral concepts? Dworkin required
fairness because in a rights theory, it would be unfair to disturb set-
tled expectations without good reason.® Second, note that Dworkin
required the interpreter to determine the community’s concept of
fairness. Why the community’s and not the interpreter’s? Given
that the theory of mistakes plays a role in the question of fit, and fit
is a constraint on the individual interpreter’s own idea of true polit-
ical morality, and fairness is (arguably) a subset of political moral-
ity, it would be circular to allow the theory of mistakes to rest on the
interpreter’s idea of fairness.* Finally, note that Dworkin required
the interpreter to determine the community’s concept of fairness.
Why its concept and not its conception? Regardless of what he said,
Dworkin must have meant either that a decision is a mistake if the
interpreter believes that it was unfair, according to the concept of
fairness, or that it was unfair according to the community’s concep-
tion of fairness.%? But, of course, Dworkin could not have said that

® This is easy to see: If an old precedent was “widely” regrl.'thad by the relevant
legal elites (judges, lawyers, legislators, scholars, etc.) how could it be mmd 3
nontrivial institutional history? Remember the sort of example
MacPherson v. Buick Motor Co., 217 NLY. 382, 111 N.E. 1050 (1916) was a hard case be-
cause tort doctrine concerning duties for consumer products, while criticized and
ripe for review, was not “widely regretted.” Dworkin, TRS, at 122 In fact, it is pre-
cisely because the institutional hi of a case (the precedents and commentary) is
supported by a wide portion of the relevant legal community that a change in doc-
trine confronts a judge as a hard case.

¥ Ibid.

*  There is no point to dwelling on whether Dworkin could defend this last ar-
gument: It is mooted by the next one.

¥ The distinction between concept and conception, if it is to mean anything at
all, turns on the fact that the former refers to a “preinterpretive” stage where
we n; agru{h;! :::hq:-ut the mm-tfg:eul and abstract propositions” that make

idea to which the co tre A conceptisal lly necessary “plateau

on which further thought ﬂp argument are built. . 0&3& who u'.u::lu out-
side that plateau] is mark[ed] as cutside the cummumt'_llr of useful or at least ordi-
nary discourse about the institution.” Dworkin, Empire, at 70-1. A conception, on
the other hand, is one of many competing models of how the concept should look
at a less abstract level, especially when applied to controversial cases. See ibid., at
71 and Dworkin, TRS, at 134. E definition, then, concepts are not perspectival,
because all possible © pmamrs of the concept would share the same ;
Conceptions, however, are cerfainly perspectival; furthermore, moral conceptions

are reported from the perspective of what the possessor believes is objectively
true. Thus, Dworkin states that while groups have a concept of fairmess, each mem-
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the community has a conception of faiess. In The Model of Rules II
Dworkin argued, contra Hart, that social rules are necessarily inter-
pretive, with the result that when we ask someone about a social
rule, we will necessarily discover no more than that person’s con-
ception of the social rule.* Dworkin could have said that every in-
terpreter has a conception of the community’s conception of fair-
ness, but I really do not understand that to be anything other than a
pointless iteration.” At the end of the day, within the community
there can only be individual competing conceptions of the concept
of fairness, 1™

The interpreter, therefore, must test settled decisions against
his or her own conception of fairness, but because (as Dworkin so
powerfully argued) one cannot apply an idea of faimess that one
does not, at least provisionally, believe is true, the conception of
fairness used by the interpreter will simply reflect his or her own

ber ulllm«p has ~“different conceptions of fairness.” Dworkin, TRS, at 115 (em-

" Ibid.. at 55 "[When people assert normative rules, even in the case of con-
\'tnﬁnnllmll ty, they typically assert rules that differ in or in detail, or in
any event, iﬂmﬂﬂqﬁr#mmmhﬂm drtail” (emphasis
added).

®  There is a similar ambiguity in Law’s Empire. In the Mc in example, after
Hercules has determined that two of six possible legal princi “fit” the law of
Emmimuldhtrnl.hllnmppﬂudh::hnmhthﬂmlhnhmnnﬂubnhnf “sub-
stantive political morality.” Dworkin, Empire, at 248. At this point, according to
Dworkin, Hercules' in uuhmnf"huﬂigiﬂ" “will depend . . . not only on his be-

uahnhnutwh.-.:hnnlu- m-nmﬂmwhtm
which should be fol lilrnlthud tical fairness, in a community whose
mhwhmlm}m have.” [bid., at 249. First, it is un-

clear, for the reasons offered supra, what Dworkin meant by contrasting Hercules®
conception of the substantive political morality of emotional distress with that of the
community’s. Second, if the institutional history either principle, what
would be the reason for giving any weight to a that instantiates the concep-
h:mﬂp:hhﬂlmnrll:ltrhltl.ml-lucuh opirdon, wrong? Third, if Hercules were
actually to balance his conception of political morality against the community’s,
what would be his test for determining whether the community’s conception was a
mistake (i.e, how would he choose between the two)?

W Ibid., at 71; see also Dworkin, TRS, at 126 (“if we wish to use the concept of a
mmmqmﬁmmﬂ&dﬂmmwmuﬂm#mmm
morality as well”). is not to suggest that each person’s conception is necessarily
different from another’s. Everyone could happen o share the same conception of
fairness. For example, they all could believe that Bentham was correct. The point is
&utmhﬂlhhﬂutflhnm"h"ﬂmlhamluﬂhhﬂnﬁmhﬂuuﬂﬂyﬂthﬁhn-
tham was objectively right about fairmess, not because they were able to apply some
empirical test for identifying the meaning of fairness, such as looking up the word
fn[rnml in a dictionary. Ibid., at 135.
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sincerely held and carefully examined beliefs about justice.'”! But
then Richards was right: If what counts as a mistake is any decision
that contradicts the interpreter’s political morality, then no novel
doctrine based on the interpreter’s political morality will ever be
constrained by the criteria of fit, because any case that would con-
tradict that novel doctrine will be declared a mistake according to
the interpreter’'s own theory of mistakes.!® Larry Alexander made
exactly the same point about the fundamental rights approach in

general:

If correct political/moral principles guide our inference from text
and precedents to the underlying principles, won’t they always
guide the inference to themselves? In other words, won't correct po-
litical /moral principles always urge their own adoption and never
the adoption of (by hypothesis) incorrect political/moral principles,
no matter how well the latter “fit” existing texts and precedents ™

Dworkin could try to repair the theory of mistakes. He could ar-
gue that the theory of integrity makes clear in a way that the theory
of institutional rights does not that the theory of mistakes is sup-
posed to test the coherence and not just the consistency of settled

W =[Tlhe community’s morality . . . is not some sum or combination or function
of the competing claims of its members; it is rather what each of the competing
claims claims to be. When Hercules relies upon his own conception of [morality] . . .
he is still relying on his own sense of what the community’s morality provides.”
[bid., at 1289 [mfe supplied).

M An example of Dworkin's theory of mistakes in action is Justice Holmes's
dissent in Northern Securibies Co. v, United States, 193 U.S. 197 (1904). The govern-
ment's case was based, partially, on the fact that the Sherman Act was intended to
prevent anticompetitive combinations. Holmes noted that the Sherman Act “says
nothing about competition”™ and then argued that even if the Act’s framers had de-
sired to reach such conduct, the Act’s framers could not have really intended to
reach anticompetitive private arrangements, because that would give it a design
based on a patently false social theary. See Spencer Weber Waller, The Antilrust Phi-
losophy of Justice Holmes, 18 §. Ill. U.L.J. 283, 290-1 (1991). Thus, despite virtually
conclusive evidence that the Sherman Act was designed to regulate and criminalize
voluntary anticompetitive agreements, Holmes declared Congress’s intent a mis-
take: “[Tlhe act of Congress will not be construed to mean the universal disintegra-
tion of society into single men, each at war with all the rest, or even the prevention
of all further combinations for a common end.” Northern Securities, 193 US. at 407
(emphasis added). It is ironic that in antitrust, Holmes - the author of the famous
dissent in Lochner - allowed his conception of social relations to dominate his the-
ory of mistakes.

3 Larry Alexander, Book Review, B Const. Commeniary 463, 467 (1991) (reviewing
Harry H. Wellington, [nterprefing the Constitution [1940] and Tribe and Dorf, On Read-
ing the Constitution [19g91]).
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law.!™ But as Raz has argued, this really does not change the prob-
lem with the theory of mistakes identified previously, because co-
herence ends up playing no role in the theory of law as integrity:

[Dworkin's] is not a coherence explanation of either law or integrity.
His position is: the law consists of those principles of justice and fair-
ness and procedural due process which provide the best (i.e. morally
best) set of sound principles capable of explaining the legal decisions
taken throughout the history of the polity in question. ... Thus,
while coherence may be a by-product of the best theory of law, a pref-
erence for coherence is not part of the desiderata by which the best
theory is determined.'™

The implication of Raz’s argument is that Dworkin’s theory of adjudi-
cation still cannot provide a reason from within the theory of fit (or in-
tegrity) that explains why and when “the existence of a less than per-
fect law justifies deviating from what is otherwise morally best.”10%¢
But why cannot Dworkin reply that under the original theory of
mistakes, the interpreter should test putatively mistaken past deci-
sions not against his or her own conception of fairness but against

the concept of the “general grounds” of the practice?’’” In the same
way that institutional rights must ultimately be determined by ref-
erence to the general grounds of a practice, so should we determine
the inverse of institutional rights (whether a mistake was made in

W Dworkin, Emipire at 219-22. For an example of the coherence test of mistakes,
see ibid., at 247: “|Hercules] cannot simply count the number of past decisions that
muntbecmﬂdedmbe'miihkﬂ'mmcﬂhufptﬁaﬁnn..-.l{!mmihkrintnm
count not only the numbers of decisions counting for each interpretation, but
whether the decisions expressing one principle seem more important or wide-rang-
ing than the decisions expressing the other.”

¥ Joseph Raz, Ethics in the Public Domain 305-6 (1994). Larry Alexander and
Ken Kress have noted that Dworkin speaks as if the reason integrity requires us to
select a morally suboptimal settled principle over a morally optimal novel principle
is that integrity reflects the independently valuable constraint of “equality.” Larry
Alexander Ken Kress, Against Legal Principles, in Law and Interpretation 295 (An-
drei Marmor, ed., 1995) (citing Larry . Striking Back at the Empire: A Brief
Surujrgf"mhkms in Dworkin’s Theory of Law, 6 Law and Philosophy 419, 426~31 [1987]).

unndﬁrmalguedthﬂinlrtenxbkﬂwmhn' to use equality as a morally
independent criterion of mistake wo a failure, because "each moral
theory —each set of moral principles - will generate its own conception of
equality. . . . Thus, there cannot be a coherent reason in terms of the true value of
equality for ever departing from the requirements of the correct moral theory.” Ibid.,
at 295.

16 [hid., at 2g1-3.

W7 This is, | believe, the reason that Dworkin redeployed the argument about fit
by using different language in Law’s Empire.
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past determinations of institutional rights). Dworkin essentially
said as much when he noted that debates about the conception of
law (what institutional rights people have) must take place by refer-
ence to the concept of law (the general grounds of the practice):

[ am defending this suggestion about how we might describe our
concept of law: for us, legal argument takes place on a plateau of
rough consensus that if law exists it provides a justification for the
use of collective power against individual citizens or groups. General
conceptions of law . . . begin in some broad thesis about whether and
why past political decisions do provide such a justification. '™

The general ground of law — what Dworkin most recently called
the preinterpretive “plateau” of consensus - has assumed different
forms over the course of Dworkin's writings. He first framed his
analysis like this: The general ground (or concept) of law was that
“judicial decisions enforce existing political rights,”'™ and the cor-
rect conception of law was that “[o]ur constitutional system rests on
a particular moral theory, namely, that men have moral rights
against the state.”!'? The general ground referred to in this analysis
is fatally ambiguous, however. If by “political right” Dworkin meant
“what is right according to objectively true political morality,” then
he has merely asserted the strong epistemic natural law view that
persons qua persons have moral rights that no one, including the
state, can violate. By doing this Dworkin collapsed the distinction
between institutional rights in law and the general ground of law. If
by “political right” Dworkin meant “institutional rights,” then he
has collapsed his definition of the general ground of law into a defi-
nition of the general ground of any concept - it is true by definition
that the general ground of every practice is the ground of that prac-
tice’s institutional rights. The problem with this second option is
that it is hard to see how conception of the concept can involve such
rich normative content when the general ground does nothing more
than state a conceptual claim about social practices in general.!!

In later writings, when Dworkin defined the general ground of
law, it appears that he embraced the former alternative and in-

= Dworkin, Empire, at 108-g.

W% Dworkin, TRS, at B7.

e Ibid., at 147.

Ul Dworkin almost certainly intended “political right” to mean the former. In
his discussion of whether his conception of institutional rights under the Constitu-
tion is superior to rival conceptions, the ultimate test - the job performed by the gen-
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cluded within the preinterpretive plateau only those actions by the
state that are morally justified: “[L]aw . . . provides a justification for
the use of collective power against individual citizens or groups.”2
However, when Dworkin expanded upon the meaning of the word
justified he repeated the same fatal ambiguity seen previously:

[The preinterpretive concept] of law is different from justice. Justice is
a matter of the correct or best theory of moral and political rights. . . .
Law is a matter of which supposed rights supply a justification for
using or withholding the collective force of the state because they are
included in or implied by actual political decisions of the past.!!?

In this passage, Dworkin seemed to be saying that the preinterpre-
tive plateau of law contains only actions by the state that are “justi-
fied.” A necessary and sometimes sufficient condition of justifica-
tion is the “actual political decisions of the past.” But we know that
Dworkin’s use of justification as a empirical, nonmoral test col-
lapses into a moral use of the term justified. Which group actions are
“actual political decisions” as opposed to not-"actual” political de-
cisions? The theory of mistakes tells us that past legal decisions will
be excluded if they contradict the interpreter’s political morality.
This will generate the consequence (again) that the theory of mis-
takes will expand to exclude all settled legal principles that com-
pare unfavorably with “morally better” albeit less settled legal prin-
ciples."* Why, for example, should Dworkin's hypothetical Nazi
judge “Siegfried” find for the plaintiff in a contract case based on a
law that denies the usual defenses to a Jewish defendant?"s If, as
Dworkin hypothesized, the law is clear, then the plaintiff has a right
to win (although the judge may still exercise a moral duty by lying)
because apparently there are institutional rights based on past po-
litical decisions that justify the plaintiff’s victory."® But I have

eral ground - turns out to be which conception better protects the moral rights men
have. See ibid., at 131-5.

2 Dworkin, Empire, at 109,

ur Ibid., at g7.

" Raz, Ethics in the Public Domain, at 287. Thus, the theory of mistakes, when
used in the process of determining the content of the preinterpretive plateau of law,

the courts to ask, “Should we adopt what would have been morally the best

outcome . . . or should we follow |settled legal principle], which may lead to an oth-
erwise less than ideal solution™ from the perspective of morality? See ibid., at 28g,

5 Dworkin, Emipire, at 106.

e Thid.
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shown this argument to be false: Consistent (some might say merci-
less) application of the theory of mistakes would show that the set-
tled legal principles which support the defendant’s putative institu-
tional right fail the test of fit/integrity. But this is identical to
Fuller’s and Dyzenhaus’s Almost Strong Epistemic Natural Law
arguments.

Dworkin could respond that Siegfried must inform his theory of
mistakes with the normative content of “justification” fixed by past
political decisions: “|OJur reasons for supposing that [the plaintiff]
has legal rights are quite special - they depend on the idea that peo-
ple should be protected in relying and planning on law even in
wicked places - and they survive rather than depend on our inter-
pretive judgments of the system as a whole.""" In other words,
Dworkin’s theory of “naturalism” is a method that needs an “ac-
tual” political act to launch the specification of a conception of the
concept of “justified collective power.”"® But this assumes that we
would know the “actual” political act if we saw it — that is, we need
an epistemic theory that tells us how we know which of the many
political acts that some people claim underwrite the concept of “jus-
tified collective power” is actually the actual act. Dworkin might
have meant to include in the group of “actual” political decisions all
or some nonlegal political decisions, such as the acts of legislatures
or constitutional conventions.

There are two problems with this proposal. First, why should
Siegfried treat with greater deference the events that led to a settled
practice of denying Jews contract defenses just because the practice
was the product of legislation as opposed to the accretion of com-
mon law precedent?'"¥ As Dyzenhaus argued with regard to South
Africa, there was no reason for a South African "Siegfried” to treat

"7 Ibid.

I8 This is not to suggest that Dworkin is in any way a relativist: He clearly be-
lieves that some conceptions of the concept of justified state force are not richly inter-
pretable (like Nazism) while other conceptions are very rich (like the US. Constitu-
tion or the common law). See ibid., at 106-7.

1t is important to remember that in his earlier discussions of the theory of
mistakes Dworkin emphatically denied that there is a significant difference between
judicial interpretations of legal rights and other political acts that “create” legal
rights: "a precedent is the report of an earlier political decision; the very fact of that
decision, as a piece of political history, provides some reason for deciding other cases in
a similar way in the future.” Dworkin, TRS, at 113 (emphasis added).
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clear and carefully drafted racist laws any differently from the racist
interpretations of the common law urged by racist lawyers.120 Sec-
ond, even if we could satisfy ourselves that a necessary condition of
an “actual” political decision is that it is a nonlegal political deci-
sion, how do we know whether a controversial decision that looks
and feels like a “political” decision is an "actual” political decision?
Political decisions, even more so than legal decisions, do not come
with easily identified features that place them into some “natural
kind” of “actual” political decisions. The set of “actual” political de-
cisions must be defined by a test that distinguishes between “ac-
tual” and merely putative political decisions. If the test is the sys-
tem's own rules for identifying political decisions, then we have
just pushed the problem up one level. Obviously, the same reasons
that support Siegfried's belief that the precedent cited by the plain-
tiff is a mistake should be applied to the legislation under which the
precedent was established. One might think that Siegfried has
taken his job of testing the plaintiff's claim of institutional right
against the concept of “justified collective power” a bit too seri-
ously. But why?

As we have seen, the answer cannot be because there is some-
thing epistemically special about political decisions.}?! Dworkin, in
fact, rejected the claim that political decisions resulting from demo-
cratic processes are epistemically significant. In Taking Rights Seri-
ously Dworkin asked why a legal system should enforce the results

2 Dvyzenhaus, Hard Cases in Wicked Legal Systems, at 252-4. Dyzenhaus based
his argument on a system in which there are a mixed collection of putativel
"M’pnhﬁﬂ]d&h;;iInMMHhthmmerdmmgdidr;
suggest that his argument tums on an empirical measure of the number or frequency
of the putative “actual” political decisions that would allow a sincere interpreter to
know which set of putative “actual” political decisions were really the “actual” polit-
ical decisions of the system (and which, conversely, were mistakes), but | imagine
that he would agree with Dworkin that the answer to this epistemic problem would
I'mre to be approached, as in the McLoughlin example, through an evaluation of the

* or “fundamentalness” nf&-tﬁvaluﬂ-nfpuhﬂw “actual” political
decisions. See supra note 4.

i It is important to remember that 1 am not cha Dwurkmtargummt
that the best account of political legitimacy is the “associative
based on the political ideal of integrity. See Dworkin, Empire, at 206-15. | am raising
an epistemic gquestion: Assuming that a judge or a citizen believes (rightly or
wmﬂ}zﬂuthwiheuwﬂadutfhubwﬂuhmuﬂﬁ:mhrhgﬂmm
Dworkin's theory of fit/integrity help the judge or citizen answer the question: “ls
‘%" a law in my legal system?”
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of democratic procedures if the results were unjust.'2 Dworkin
noted that if democracy means political decision by majoritarian-
ism, then “we should have to rephrase our question to ask why we
should have democracy” to resolve “unsettled” political issues.!?
But this argument, regardless of its merit as a critique of democracy,
reproduces the same ambiguity identified previously: Even if a
judge or citizen adopted the view that “unsettled” political issues
should not be decided exclusively by democracy, how does he or
she know when an issue has been settled?' The question of how
one knows when to abandon democracy was mercifully dropped
by Dwaorkin in Freedom’s Law; in this latest version of his argument,
he rejected the counterfactual introduced in Taking Rights Seriously
and argued instead that democracy does not mean political de-
cision by majoritarianism.'® According to Dworkin, democracy
cannot be based on the “majoritarian premise” because major-
itarianism is only contingently related to the “defining aim of
democracy . . . [which is] that collective decisions be made by polit-
ical institutions whose structure, composition, and practices treat
all members of the community, as individuals, with equal concern
and respect.”12¢ If we reject the majoritarian premise, we must be-
lieve that:

Democracy means government subject to conditions — we might call
these the “democratic” conditions - of equal status for all citizens.
When majoritarian institutions provide and respect the democratic
conditions, then the verdicts of these institutions should be accepted
by everyone for that reason. But when they do not, or when their pro-

2 “The argument from democracy is not an argument to which we are commit-
ted by our words or our past. We must accept i, if at all, on the strength of its own
logic.” Dworkin, TRS, at 141.

1 Thid.

- Furthermore, because every political decision (including foundational ones)
were “unsettled” before they became decisions, it is hard to see why settled political
decisions are, in theory, not subject to the same analysis.

122 See Dworkin, Freedom's Low, at 15-19. This argument bears some affinity to
recent “republican™ arguments made by Michelman and Sunstein. See, for example,
Frank Michelman, Law's ic, g7 Yale L. 1493 (1988) and Cass Sunstein, Beyond
the Republican Revival, g7 Yale L.]. 1539 (1988). For a careful analysis distinguishing re-
publican arguments from justice-seeking arguments, see Sager, The Incorrigible Con-
stitution, at g15-24.

2 Dworkin, Freedom's Law, at 17.
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vision or respect is defective, there can be no objection, in the name of
democracy, to other procedures that protect and respect them better.'¥

I am not concerned in this chapter with whether Dworkin’s con-
ception of democracy is better than competing conceptions. I am in-
terested instead in the relationship between Dworkin's conception
of democracy and his theory of mistakes. It should be clear that,
from the perspective of a Dworkinian citizen, anyone living in a
democracy would be wrong to construct a conception of “justified
collective power” that was inconsistent with the theory of legiti-
mate majoritarianism (unless that interpreter could propose a the-
ory of democracy that was a better interpretation than Dworkin’s).
From this step, it is not difficult to further conclude that, from the
perspective of a Dworkinian citizen, the test for an “actual” political
decision in one’s legal system would treat a political decision that
was inconsistent with legitimate majoritarianism as either a “mis-
take” (if it was “settled”) or simply as an expression of private (per-
haps even revolutionary) sentiment. [ fail to see how this result dif-
fers at all from the Almost Strong Epistemic Natural Law view that
I earlier attributed to Fuller and Dyzenhaus.

Finally, what about Siegfried? Unlike the Dworkinian citizen liv-
ing in a democracy, he is not required to conclude that the test for an
“actual” political decision is the rich standard reflected by legiti-
mate majoritarianism. One might think that this is the line that
keeps Almost Strong Epistemic Natural Law from collapsing into
strong natural law: At least Dworkin could argue that the single but
crucial existence condition denoting when justice is the source of
supreme law in a legal system is an “actual” political decision by a
democracy to “be” a democracy. But Dworkin’s first argument
against the privileging of democracy suggests that he cannot avail
himself of any positivist existence conditions. Recall that Dworkin
noted that if democracy means political decision by majoritarian-
ism, then “we should have to rephrase our question to ask why we
should have democracy” to resolve “unsettled” political issues.)® It
seems reasonable to assume that if a society makes a political deci-
sion to instantiate an illegitimate majoritarianism instead of a legiti-
mate majoritarianism, its “settled” political decision shouid be sub-
ject to a theory of mistakes based upon legitimate majoritarianism

27 Ibid. {emphasis added).
128 Dnworkin, TRS, at 141.
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regardless of whether it also stated in the same political decision
that the system it was adopting was intended to be a legitimate form
of majoritarianism. Why then, should Dworkin's question about
democracy be restricted to just democracies? Why shouldn’t a
Dworkinian ask about any legal system in which he or she is asked
to identify the law, “If [political decision procedure x] means politi-
cal decision by anything less than legitimate majoritarianism, then
why should we have [political decision procedure x] to resolve un-
settled political issues?"12

To conclude this section, then, Richards was right: Dworkin is a
strong (albeit confused) natural lawyer. The interpretation of insti-
tutional rights in a legal system ultimately relies upon a norma-
tively loaded identification of a preinterpretive concept of law.
Upon Dworkin’s plateau stand only those acts of collective power
that can be explained in terms of the interpreter’s conception of in-
stitutional rights. Obviously, not all of these actions will turn out to
be valid institutional rights. [ suggest, however, that all of them will
turn out to be interpretable only according to a theory of institu-
tional rights that turns out to be a strong natural law theory. Thus,
said Richards, Dworkin manipulated his account of law so that
“the pea of morality” is always found beneath the “shell of a given
political system.”1® The reason our institutional rights under the
Constitution resemble the moral rights we would have under the
interpreter’s conception of the best political morality is that the
“concept” of law with which he or she begins includes only those
acts of collective power that are required by the best political
morality, are consistent with the best political morality, or are rec-
ognizable as mistakes because they contradict the best political
morality.13

The only problem for Richards is that his argument against
Dworkin turns out to be a Pyrrhic victory. The same arguments that
revealed Dworkin to be a strong natural lawyer can be used to show
that Richards’s methodological natural law, as well as other Weak
Epistemic Natural Law theories, is a form of strong natural law too.

17  This is the implication, [ believe, of Michelman's “always under law” thesis.
See Michelman, Always Under Law?

1% Richards, Taking TRS Seriously, at 1298 nB1.

13 Thus, the reason why our institutional rights under the Constitution resem-
ble the moral rights we would have under Dworkin’s theory of equal concern and re-
spect is that the interpreter of the law must use the best {i.e., Dworkin's) conception
of political morality to interpret the institution of law.
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Dworkin's theory of “naturalism” collapsed into natural law be-
cause it could not sustain the distinction between the “natural”
preinterpretive concept of law as “justified collective power” and
the non-“natural” conception of “justified collective power” as
those acts required by political morality under the constraint of fit
as determined by the theory of mistakes. Because the definition of
fit relies on moral principles for its application, and an interpreter’s
conception of the concept of law is ultimately defined through ref-
erence to the constraint of fit, the concept of law is ultimately de-
fined through reference to moral principles. Dworkin’s troubles be-
gan when he tried to find a nonmoral basis for “justification” in his
concept of law. He could not, not because one cannot conceive of
such nonmoral meanings but because none were consistent with his
idea of how fit operates in his theory of adjudication. If fit is based
on moral principles, and every historical event upon which justifi-
cation can be based must “fit,” then one’s test for justification will
have a moral foundation. But Dworkin tried to give his test for fit
an empirical foundation: He originally thought that the interpreter
should use the community's concept of fairness/political morality to
test putatively mistaken decisions. Dworkin had to abandon this
appeal to the empirical because, as | argued previously, moral con-
ceptions must be perspectival. If Dworkin did not have to base
his test for fit upon a perspectival conception, it is possible that
he would have been able to revert to some test for fit that did
not simply reproduce the interpreter’s conception of justified col-
lective force.

Richards accepted Dworkin’s analysis of the distinction between
moral concepts and conceptions.!® This distinction, which was bor-
rowed from Rawls,'® is widely accepted, and it contains the key to
understanding why Richards and other fundamental rights theo-
rists cannot escape Dworkin's fate. In Richards’s theory, each inter-
preter’s conception of legal rights under the Constitution is based
on an initial constitutional act that relies upon, to use Dworkin’s
phrase, some “actual” political decision to identify a conception of
legal rights. The initial constitutional act is not subjected to the test
of fit, because that political decision (the Constitution’s ratification)
is presumed to be the original positive event presupposed by Weak
Epistemic Natural Law theory. But the concept of the Constitution

2 Richards, Moral Crilicism of Law, at 52-3, g2-3.
3 Rawls, A Theory of Justice, at 5.
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is more than a formal claim of supreme power (if it were only that,
it would be identical to the Not Very Strong Epistemic Natural Law
of the unwritten constitution view). According to Weak Epistemic
Natural Law theory, the act of ratification entrenches through an
“actual” political decision a specific conception of the concept of le-
gal rights. It does this through the specification of a summum bonum;
for example, in Richards's theory it is autonomy.!' Because the
posited conception of institutional rights under the Constitution
has moral content, its test for fit (one assumes it must have a test for
fit) will use moral terms.'™ But, we might ask, as we asked of
Dworkin, if the conception of institutional rights under the Consti-
tution has a theory of mistakes, at what point does that theory of
mistakes stop testing past legal and political decisions? Clearly,
Richards imagined the theory of mistakes to be very far-ranging,
because the institutional rights under the Constitution are coexten-
sive with the rights guaranteed under Rawls’s principle of equal
liberty, or whichever conception of contractarian moral theory the
particular interpreter believes is objectively true.'® Such a theory of
our institutional rights would include a radical revision of our con-
stitutional jurisprudence, including the determination that some
well-established doctrines were mistakes.'¥ Thus, if Richards’s the-
ory of mistakes were applied vigorously, it would revise decades if
not centuries of past Supreme Court decisions concerning the per-
missibility of state and federal legislation, as well as repudiate set-
tled doctrine concerning the duties of the state under the Constitu-
tion.'* But then, we might further inquire, if the theory of mistakes

M Richards, Commercial Sex and the Rights of the Person at 1228-31 (1g979);
Richards, Sexual Autonomy and the Constitutional Right to Privacy, at gyo-2.

1% See, for example, Richards, Taking TRS Seriously, at 1296.

1%  See Richards, Sexual Autonomy, at gbs—74.

¥ For example, Richards would simply rewrite constitutional obscenity law, re-
versing Roth v. United States, 354 U.S. 476 (1957) (upholding federal statute prohibit-
ing any person from mailing an “obscene” publication), and mooting Miller v. Cali-
Jormia, 413 US. 15 (1973) (setting out test for obscenity). Richards would completely
change the doctrinal foundation of the right to privacy (basing it on the “principle of
love as a civil liberty”) and would reverse San Antonio Independent School District v,
W‘L 411 US. 1 (1973) (federal constitution does not require states to provide

educational funding), because it violates Rawls’s principle of distributive jus-

tice. Richards, Moral Criticism of Law, at g—70, 155-7.

¥ 1 do not mean to invoke stare decisis as an independent virtue or suggest that
either Richards or Dworkin does so either. Rather, 1 want to stress that Richards's
theory reveals openly what Dworkin tried to obscure: that the fundamental rights
mﬂhﬂdk;lugyshmdh}rthehmdﬂmhasmmhrmhrwhtmnrﬁn ed
"eistakes.”
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can require the courts to recognize that past legislative action and in-
action were “mistakes,” why could it not reach further and require
a citizen to recognize that specific putatively “actual” acts of the
constitutional convention itself were mistakes? After all, as
Dworkin conceded, it is not sufficient to say that the Constitution
was ratified by a political decision, or even a putatively democratic
political decision - the argument from democracy itself is valid
only if it passes the test posed by the theory of mistakes.!#

The Weak Epistemnic Natural Lawyer’s answer must be some-
thing like this: The theory of mistakes can revise any part of the po-
litical history of the institution in which it sits except those political
decisions that specified the summum bonum that generated the the-
ory of mistakes itself (i.e., the founding moment). But this objection
trades on two ambiguities. First, the theory of mistakes, when ap-
plied to the founding, is not revising the fact that the legal system
was founded; it is determining whether a putative political decision
is actually part of the legal system, in the same way it might review
putative precedents and putative political decisions that resulted in
regrettable mistakes within the legal system. It might seem odd to
say that we must challenge the normative significance of the found-
ing in order to respect its normative significance, but, as a matter of
practice, it is no more odd than challenging others’ deeply held and
carefully considered moral conceptions in order to respect their
commitment to the moral concepts they have (mistakenly) at-
tempted to interpret.'¥ When we argue with others that they have
misapplied a concept that they claim to embrace, we are not deny-

2% In fact, it is quite unlikely that the best theory of justice will support a practi-
cal conclusion about the validity of a political act based on an argument from pure
majoritarianism. Rawls's theory does not endorse any form of purely majoritarian
democratic theory. See Rawls, Theory of Justice, at 228. See also Murphy, Ordering of
Constitutional Values, at 729 (constitutional justice cannot be majoritarian). Further-
more, it should be uncontroversial that “super majority” voting rules, such as those
used in amending procedures, are merely variations on the argument from pure ma-
joritarianism.

W Michelman made this point with reference to constitutional amendments:
"Constitutional democrats (those who are earnest about democracy) attribute higher
lawmaking to The People Themselves,’ conceived as self-governing; and it's pre-
cisely because they do so that they cannot conceive higher lawmaking either as total
revolution or as writing on a clean slate.” Michelman, Why Constitutionalism?, at 302
{footnote omitted). If an interpreter can sincerely challenge the conception of self-
government instantiated through one form of higher law making (amending), why
can't he or she raise the same challenge about the other form of hi law making
(ratification)?
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ing their loyalty to the concept. On the contrary, we take it so seri-
ously that we intervene to help them achieve what they truly desire,
although they may be unable to recognize that their conception is in
fact inferior to our conception.4!

Second, while the conception of institutional rights that gener-
ates the theory of mistakes may have been launched by a political
densmn the moral principles entailed by that conception must be

ent of the sort of reasons one would use to identify the po-
litical decision that launched the conception of institutional rights.
This disjunction between the nonmoral identification of the sum-
mum bonum and the moral content of the summum bonum is sup-
posed to be the chief virtue of Weak Epistemic Natural Law, and the
reason why it is not strong natural law. Under the summum bonum
view, the existence of an empirical condition (ratification) is the rea-
son why moral principles (a conception of justice) become the
supreme source of institutional rights. The epistemic utility of the
empirical reason is based on its independence from moral reasons.
Within its own sphere, an empirical fact can guide action, just as the
moral principles specified by the summum bonum guide action (by
creating rights and duties) in their own sphere. But just as moral
principles cannot provide the existence conditions for the “found-
ing” of a legal system (that would be strong natural law), empirical
facts cannot play a role in the determination, under the theory of
mistakes, of whether any political decision was “actual” or puta-
tive.142 But then the Weak Epistemic Natural Lawyer must take the
bitter with the sweet: Having introduced moral principles into an
institution, he or she cannot arbitrarily cabin them, even if they
would operate to review the very set of events that were the means
by which they were given institutional effect.

If this argument is correct, then it must be true that, regardless of
the positive origins of a legal system’s founding, a legal system that

Wi See, for example, George, [ndividual Rights, Collective Imterests, Public Latw and
American Politics, at 257-8 (serious disagreement over moral choice may be rooted in
great mutual respect).

42 This dichotomy of reasons parallels Duncan Kennedy's distinction between
formality and substantive rationality. See Duncan Kennedy, Legal Formality, 2 |. Legal.
Stud. 351, 3634 (1973). Raz would disagree with this mud:-l because he believes that
ﬂumﬂem?ﬂulmdimuudm&ﬂudupm - ratification - may be a ” pm-
tected reason”: a combination of a reason to perform an act (the
supreme law) and an “exclusionary reason” nuihldfmurhmrmu{nmhhh
moral reasons into account in the specification of supreme law). See Raz, Practical
Reasons and Norms, at 191.
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posits a summum bonum as the foundation of its institutional rights
must accept that every political decision, including the founding
positive acts, must be interpreted according to the interpreter’s own
conception of that summum bonum. This argument therefore proves
that Richards would behave just like a strong natural lawyer were
he to encounter a legal system that posited a moral concept as the
foundation of its institutional rights (such as the U.S, Constitution
as understood by Richards). Thus, at its very minimum, Weak Epis-
temic Natural Law theory collapses into strong natural law theory
after the interpreter concludes that the founders posited a summum
bonum as the source of the legal system's institutional rights.143

ﬁ.q.- DOES THE FUNDAMENTAL RIGHTS THEORIST
HAVE AN EPISTEMIC THEORY OF LAW?

The problem posed by the collapse of Weak Epistemic Natural Law
into strong natural law is that it is not clear how a fundamental
rights theorist can identify true propositions of constitutional law
without accepting natural law. The problem is not, as some conserv-
ative legal scholars might frame it, that the theorist (or, more impor-
tant, a judge or citizen) would be left without constraints to inter-
pret the constitution according to his or her own political views.1#
My concern is different: If a citizen sincerely desires to follow the
Constitution, how can he or she know whether any given proposi-
tion is really law, as opposed to either a novel but nonlegal interpre-
tation of the Constitution, or a mistaken, albeit settled, interpreta-
tion of the Constitution? This is an epistemic question, and, when it
is raised sincerely, it may reflect no greater political agenda than a
wish to follow the law. I concluded previously that Dworkin and
Richards have no answer to this question except to collapse the test
for law with the test for justice. I will briefly review two contempo-

¥ Therefore, the distinction “collapses™ because, as we have seen earlier, the in-
corporation of moral principle is a one-way street. Onece incorporated, “justified col-
lective power” becomes the test for all questions of collective power: Any question
that can be tested from the perspective of moral principle must be tested from that
perspective. The fact that the test of moral principle was identified through a non-
moral test (such as whether a certain paolitical action occurred) cannot be used as a
reason to limit the scope of the test of maoral principle.

™ This is the "countermajoritarian difficulty” that brought the legal process
scholars to the impasse that prompted Judge Wrnght's article. See Wright, Professor
Bickel, at 760.
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rary justice-seeking theorists to see whether they can answer the
epistemic question any better than Dworkin or Richards.

Barber has argued that the political decision to ratify the Consti-
tution established justice as the summum bonum because the su-
premacy clause commanded that “the Constitution would be au-
thoritative as a conception of ... the good society.”'%5 From this
Barber drew two further conclusions: first, that the Constitution's
means are always “derivative” from its end,™* and second, that by
its own command, the Constitution ceases to be authoritative if
“we” determine at any time that the Constitution fails to “conform
to our present conception of the best norms by which we might
govern ourselves.”'¥7 Barber needs a theory of mistakes for the fol-
lowing reason: If, as Barber says, the Constitution’s subjects must
recognize it as “a working instrument of justice” (and not an ideal in-
strument), then there must be some way of knowing whether one of
the Constitution’s imperfect “means” is actually part of the Consti-
tution.® But according to Barber’s theory of mistakes, a constitu-
tional means that fails to promote the interpreter’s conception of
the good society as well as a practical real-world alternative must
be a mistake unless the interpreter believes that retaining the sub-
optimal means serves his or her conception of justice.'* Unless Bar-
ber had a reason based in justice for distinguishing between subop-
timal means and suboptimal means that are “really” optimal from a
constitutional perspective, his theory of mistakes simply collapses
the epistemic test for constitutional law into a problem of practical
political philosophy. This is true even when the interpreter might
conclude that a portion of the Constitution or even the Constitution
itself no longer serves the end of justice.'® If the set of mistakes the
interpreter is forced to set aside as mistakes is so large that the Con-
stitution would be thrown into incoherence or impotency, then at
this point an interpreter may have an independent duty rooted di-
rectly in justice to use “constitutionalist” (but not constitutional)

W Barber, On What the Constitution Means, at 57.

4 Thid.

W Eisgruber, fustice and the Text, at 13 (citing Barber, On What the Constitution
Means, at 57). It is unclear whether “we” means the interpreter or a group of people
observed by the interpreter.

s See Barber, Justice-Seeking Constitutionalism, at 42 (emphasis added).

W See Barber, Constitulion of Judicial Power, at 64.

10 See ibid., at 207-8.
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reasoning to “reinstate” the conditions under which obeying the
Constitution could be possible.1!

Michelman’s most recent arguments concerning constitutional
democracy have elements that are similar to those of other funda-
mental rights theorists discussed in this chapter.'® Although he
may have been tempted by the process-perfecting aspects of repub-
licanism,!*3 Michelman has tried to show that every (democratic)
constitution has to specify a conception of justice as its source of
supreme law in order for the constitution to claim justified author-
ity.'™ 1 will show that Michelman purchased this ersatz form of
strong natural law at the cost of losing whatever epistemic test for
law his republican theory of law may have had. Michelman argued
that a democracy must specify some “principles [that] will stand as
fundamental - central, definitive, constitutive - for the political or-
der in question.”'** In exactly the same way prescribed by the sum-
mum bonum view of the Weak Epistemic Natural Law theory, a
“constitutionist culture” erects a “prescriptive proposition” that
justifies the collective power of the state.'® Michelman identified
two reasons why “People legislating a constitution” would attempt
to fix a principle of justice through a political decision.'™ The first is
that all law making is always under some other higher law.1% This
is because law, which is the use of collective force, must be justified,
and it can be justified only by reference to “some preexisting, pub-
licly ascertainable . . . standard of right or good."'™ But, as Michel-
man noted, why would someone demanding justification accept a
higher law that was in fact the creation of someone else’s political
decision (regardless of how old the decision)? This is where the sec-
ond reason comes into play. A higher law, being law, must be “laid
down” by someone even if it incorporates a “standard of right or
good” and it must be addressed to someone.® But for law to be cre-

5 See Barber, Justice-Secking Constitutionalism, at 44.

12 See Michelman, Can Constilutional Democrats Be Legal Positivists?; Michelman,
Always Under Low?

153 See Sager, The [ncorrigable Constitution, at g2y

15 See Michelman, Always Linder Law?, at 238,

15 Ibid.

15  See Michelman, Why Conslilulionalism?, at 200.

1% See Michelman, ibid., at yo1.

1% Michelman, Always Uinder Law?, at 230.

1% Michelman, Always Under Law?, at 233 (Michelman seemed to agree entirely
with Dworkin on the concept of law).

1 See Michelman, Always Linder Law?, at 233-41.
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ated and addressed, there must be a People recognizable to them-
selves both as author of the law and its addressee.'8! Hence the logic
of the Constitution as higher law: “[A] population’s conception of
itself as self-governing, as legislating law to itself, depends on its
sense of its members as, in their higher lawmaking acts, commonly
and constantly inspired by and aspiring to some distinct regulative
idea of political justice and right . . . an idea that itself has sprung
from the politics of the self-same self-governing People.” 182

The epistemic problem with Michelman's extraordinary attempt
to reconcile popular sovereignty and the fundamental rights ap-
proach is that the historical event which specifies the conception of
justice that justifies all subsequent law making has an entirely for-
mal status. Unlike Richards, who tried to avoid this conclusion,
Michelman embraced this feature of his theory, but the epistemic
problem still remains. His theory of mistakes must naturally follow
from his concept of law, which is justifiable (under higher law) state
power. Michelman’s interpreter, in order to determine whether a
settled doctrine or political decision is law or merely a mistake, will
therefore apply a test that relies on his or her interpretation of his or
her legal system’s higher law. If that higher law were fixed by a his-
torical fact, the interpreter would have an empirical reason for be-
lieving that a given moral concept had been selected. But Michel-
man explicitly stated that higher law, from the perspective of those
under the law, is never knowable by empirical reason; it must be
justified under “higher law n+1."%3 So, from the point of view of the
interpreter, being faithful to higher law means engaging in justifica-
tion “all the way up,” which really means testing higher law “all the
way up.”'™ Functionally speaking, Michelman’s interpreter must
act like a strong natural lawyer.

6.5. THE INSATIABILITY OF JUSTICE
AND MONISTIC PRACTICAL REASON

The reason so many fundamental rights theories turn out to be
strong natural law theories is not that they made a simple mistake

18l See ibid., at 240-1.

W [bid., at 241.

% [Ihid., at 230.

W Ibid. Michelman uses the phrase “law-all-the-way-up” to explain the “al-
ways under law” thesis. See ibid., at 230.
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somewhere in their arguments that can be corrected by changing a
single assumption or premise. Nor is the collapse of Weak Epis-
temic Natural Law into strong natural law a novel but limited prob-
lem found only in jurisprudence. The collapse of the fundamental
rights approach through its own theory of fit has analogs through-
out the whole field of practical reasoning,

The problem with the incorporation of justice as a summum
bonum (whether it is autonomy, equal concern and respect, or hu-
man dignity) is that justice is insatiable. Justice, once set into motion,
cannot be limited except by a value that can override justice itself.1¢5
It is not clear what sort of value can, from the perspective of justice,
trump justice, which is exactly why moral reasoning has proven so
alluring to political and legal philosophers. If it is true that justice
conceives of itself as dominant over all other values, then it is easy
to see why every reason for action, including reasons to treat past
political decisions as law, will be suborned to justice.!® Ultimately,
each interpreter subjects every competing reason for action in a le-
gal system - including others’ moral principles - to his or her own
theory of mistakes, ensuring, as a result, that the resulting interpre-
tation of the legal right in question reflects the principles of justice
the interpreter believes are objectively true.

Justice is insatiable because practical reasoning in which justice
is the ultimate value is not interpretive. This is because justice is not
an interpretive concept in the Dworkinian sense. In saying this, |
recognize that Dworkin has claimed just the opposite.'s But
Dworkin’s claim is odd, in that he qualified it in a way which makes
it clear that for him, justice is interpretive in name only. Immedi-

¥ "Onee loosed, the idea of Equality is not easily cabined.” Archibald Cox,
Foreword: Constitubiomal Adjudication and the Promotion of Human Rights, 8o Harv L.
Rer. g1, g1 (1966). It is hard to avoid the conclusion that, within systems of practical
reasoning, justice is insatiable, Finnis's idea of “practical reasonableness,” for exam-
ple. assumes that any human action can be evaluated in light of whether it is entailed
by one of the “basic requirements” that are the means by which the “basic goods” are
achieved. See Finnis, Natural Law and Natural Rights, at 127. As Robert George
pointed out, we should be able to observe a human action and “[trace] a chain of
practical reasoning back to its ultimate term” - for example, a basic good. George,
Recent Criticism of Natural Law Theory, at 1393, To put itdiﬂ':ﬂnrjy, moral reasoning is
not a form of practical reasoning that allows for what Raz called “content-indepen-
dent reasons,” in which “there is no direct connection between the reason and he ac-
tion for which it is a reason.” Raz, Moralify of Freedom, at 35.

% Larry Alexander made the same point when he said that "moral theory is im-
perialistic.” Larry Alexander, Impossible, 72 Denp. L. L. Rew. 1007, 1008 (1995).

7 See Dworkin, Empire, at 73.
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ately after stating that justice is, like other social practices, an inter-
pretive concept, he noted that it is interpretive in a way that makes
it “more complex and interesting” than other social practices such
as etiquette, because people who employ the concept of justice
claim that it has "a more global or transcendental authority” than
social practices like etiquette:

The leeways of interpretation are accordingly much more relaxed: a
theory of justice is not required to provide a good fit with the political
or social practices of any particular community, but only with the most
abstract and elemental convictions of each interpreter.

But of course, as we saw previously, a criterion of fit that is rooted
in each interpreter’s own conception of the concept in question is a
criterion that is so “loose” that it does not really exist. Just as the
idea of the community’s conception of fairmess collapsed into noth-
ing less than each interpreter’s conception of fairness, so too must
the search for the community’s conception of justice (which we
would have to define in order to provide a criterion of fit) collapse
into a full-blown search for the “best” meaning of justice.

It should neither surprise nor disturb us to discover that for
Dworkin, justice is all “best light.” A familiar assumption of moral
philosophy is that the theorist is supposed to check his or her claims
constantly and to accept whatever conclusions survive the test of
moral reasoning. Thus, although Dworkin was right to suggest that
interpretation involves two axes, “best light” and “fit,” he was
wrong to think that a theory of law can be justice seeking and still
retain the structure of an interpretive theory.

The problem of insatiability is not unique to the fundamental
rights approach or to epistemic natural law. It is a problem which
arises in any system of practical reasoning that is what we might
call monistic. Normative systems are either monistic or mixed.'® A

18 Ibid., at 73 n20 (emphasis added). | am grateful to John Goldberg for pointing
this fooinote out to me.
¥ Cass Sunstein used the concept of monism to draw a similar distinction:
“Human morality recognizes irreducibly diverse goods, which cannot be subsumed
under a single ‘master’ value. The same is true for the moral values reflected in the
law. . .. It would be absurd to try to organize legal judgments through a single con-
of value.” Cass Sunstein, General Propositions and Concrete Cases (With Special
Reference to Affirmative Action and Free Speech), 11 Wake Forest L. Rev. 369, 381 (19g6)
(citations omitted) and see Cass Sunstein, Incomplefely Theorized Agreements, 108
Harv. L. Rev. 1733, 1748 (1995) (on monistic reasoning in law), On the other hand,
Sunstein and | do not agree on the proper description of the best alternative to
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monistic system of reason is characterized by the commensurability
of the reasons one has for making the choices one makes. Monism is
marked by more than the existence of ordinal preferences; it as-
sumes not only that the choices one makes can be ranked but also
that one’s reasons are comparable along a common metric. In a
mixed system, the set of reasons upon which one bases one’s
choices is simply incommensurable: There is no metric upon which
one could evaluate or measure the reasons that underlie an ordinal
preference structure.

It is easy to see why insatiable normative concepts lead to monis-
tic systems of reason. We saw previously that norm N is insatiable if
every norm in system S is measured against and revised under a
theory of mistakes premised on N. From this it follows that N will
govern every relevant decision point in 5 unless one of two circum-
stances arises.!™ First, N may not govern decision making if there
was an error in the decision makers’ reasoning and N was not ap-
plied when it should have been. Second, N may not govern if N was
not applied because it was trumped by another norm (~N) that re-
quires a different result from the result that would have been re-
quired under N. In the first instance, the result, which was reached
through means that were in fact not rooted in N, may still be ac-
cepted in S if N itself requires that the fact of whether the result was
achieved through means not rooted in N remain undetected and
hence uncorrected. For example, it may turn out that the cost of
identifying errors in S is very high, and so a person making deci-
sions in conformity with N may have a reason to accept an occa-
sional lapse in N-based decision making in order to ensure the max-
imum conformity to N overall.'”! But this is simply N governing its

maonism. A system of normative practical reasoning that could produce an “incom-
pletely theorized agreement” is not necessarily a “mixed” system of reasoning. Sun-
ﬂeinrejachedmumsmhumhthnughtmnfull}rttmnudwd t was a theo-
retical and practical impossibility. See Cass Sunstein, Legal Ressoning and Political
Conflict 44 {1996). | do not think that monism is impossible in moral reasoning (on
the contrary, | suspect it is all too possible); | simply think that monistic systems of
practical reasoning cannot be sources of law. See Joseph Raz, The Relevance of Coher-
ence, in Ethics in the Public Domain: Essays in the Movality of Law and Politics 261 (1994).

7 See, for example, discussion of Dworkin's analysis of precedent in the
h-hcﬂPherm case in i?:fﬁti'.ﬂsﬁ-}

7 An exam phenomenon is what Bernard Williams called the ™
bill" model” ufu'ﬂ;uﬂmhm,whthnc:un when “the cost tummu:pﬂuafhﬂf
fering with a fixed process for handling transactions and halting a given item is
greater than loss which is indeed incurred on that item.” Bernard Williams, A Cri-
tigue of Utililarianism, in Utilitarianism: For & Against 126 (].].C. Smart and Bernard
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scope of application by specifying not only when it should be ap-
plied but also when errors in its application should be ignored. N
governs in either case.

Second, N may not govern if we have a reason to adopt ~N and
allow ~N to govern the selection within the choice set. That is, un-
like the first source of non-N-based decision making, which was
the result of the result of the accidental failure of the decision maker
to apply N, the source of non-N-based decision making is a deliber-
ate choice to apply ~N. The justification for decision making gov-
erned by ~N is not a decision to ignore the possibility of a non-N-
based decision but, in this one instance, explicitly to allow another
norm to trump N. To the extent one thought that one saw genuine
cases of the second instance in 5, one might be tempted to argue
that, unlike in the case of error, non-N-based decision making re-
sulting from the deliberate rejection of N proves that although N is
insatiable, S is not monistic, because decision making in S would be
based on plural, or mixed, ultimate norms. But there are no genuine
cases of the second instance where N is insatiable. If ~N is simply
the antithesis of N, it could not survive the test of fit, because it
would clearly be detected as a mistake under N. If ~N is a norm
that diverges from N in order to promote the ultimate realization of
N, then it is simply an episode of the first source of submaximality,
where divergence was not chosen but tolerated. In either case N ei-
ther eliminates ~N or governs its adoption. Thus, ~N is not an ulti-
mate norm in S and S is a monistic system of reason.'™

Whether or not it is possible to have mixed systems of practical
reasoning in morality is an open question on which this chapter

Williams, eds., 1973). Larry Sager seemed to rely upon a version of this argument to
explain why epmudﬁﬂi injustice must be tolerated by a justice-seeking constitution.
See Lawrence G. Sager, Justice in Plain Clothes: Reflections on the Thinness of Constitu-
tonal Law, Nw. LI L. Rev. 410, 419 (1993) {citing Lawrence G. Sager, Fair Measure: The
Lepal Status of Underenforced Constitutional Norms, g1 Harp. L. Rev. 1212 [1978]).

M Schauer's criticism of “rule-sensitive particularism” is quite similar to my
characterization of monism. The rule-sensitive particularist values rules that pro-
hibit direct consideration of his or her ultimate ends if and only if those rules ensure
that the particularist’s ultimate ends will be achieved. Schaver argued that because
not only the content of a rule but also its application is governed by the decision
maker’s ultimate ends, under rule-sensitive particularism “everything” about a rule,
including whether or not it will promote the decision maker’s ultimate ends, “is
upmlurmldmhunhy [the] decision maker.” But see Gerald Postema, Positivism,
[ Presumie . . . Comments in Schawer's “Rules and the Rule of Law" 14 Harv. [.L. & Pub. Pol-

icy 797, B1 }—I 7 (1991) {arguing that Schauver's own form of "presumptive positivism®
is identical to rule-sensitive particularism).
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takes no view.'™ On the other hand, 1 do think that we can draw a
tentative sketch of what a mixed system of practical reasoning in
law might look like. In Rawls’s “practice conception of rules,” for
example, there is strict separation between the content of a norm
(W) and the content of the norms that are instantiated by the prac-
tice that authorized N's adoption (~N).'™ Under the practice con-
ception, a rule-utilitarian could not ask, at any given episode of
promising, whether it was maximal to remain committed to the
practice of promising. Because “the point of the practice [of promis-
ing] is to abdicate one's title to act in accordance with utilitarian
and prudential considerations,” the question is not available in the
course of practical reasoning about the promise.!”™ Where a given
practice is a mixed form of practical reasoning, each person recog-
nizes that some rules “necessarily [involve] the abdication of full
liberty to act on utilitarian and prudential grounds.”17

Rawls drew two implications from the practice conception of
rules: first, that there is no necessary relationship between the justi-
fication one has for obeying N and ~N. That is not to say, Rawls ex-
plicitly cautioned, that one necessarily has a reason for obeying ei-
ther N or ~N.1 [t is to say, however, that if a person is asked to
explain why he obeys N, “his explanation or defense lies in refer-
ring the questioner to the practice” itself, and not to ~N.1 [t is also
to say, second, that maintaining the separateness of N and ~N is a
necessary element of maintaining a system of practical reason in
which there is a “division of labor” between the source of a rule and
the rule appliers - in other words, where the rule of law exists. Ac-
cording to Rawls,

7 It s possible that Rawls’s rejection of utilitarianism in favor of the theory of
“justice as fairmess” reflected his concession to the inevitability of monism in moral
theory and his best attemp! to describe a monistic moral theory based on justice. See
Rawls, A Theory of Justice, at 27-33. It is also likely that his move toward a concept of
justice that is “political not metaphysical” reflected his recognition of the problems
with the monism of his 1971 approach. Rawls noted that the latest version of his the-
ory of justice has the advantage of being “partially comprehensive,” in contrast to “a
doctrine [which] is fully comprehensive |because] it covers all recognized values and
virtues within one rather precisely articulated system.” John Rawls, Political Liberal-
ism 152 n17 (1993).

™ See John Rawls, Tiwo Concepts of Rules, in Theories of Ethics 144 (Phillipa Foot,
ed., 1967).

75 Ibid., at 155.

1% Tbid., at 162

177 Ibid., at 16g.

7% Ibid.. at 165 (emphasis added).
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On the practice conception, if one holds an office defined by [N or
~N] then questions regarding one’s actions in this office are settled
by reference to the rules which define [N or ~NJ. If one seeks to ques-
tion these rules, then one’s office undergoes a fundamental change:
one then assumes the office of one empowered to change and criti-
cize the rules. . . . The summary conception does away with the dis-
tinction of offices and the various forms of argument appropriate to
each. On that conception there is one office and so no offices at all.'™

Although Rawls was discussing morality, his use of the word office
was felicitous. The consequence of the fundamental rights approach
is ultimately the collapse of law into morality: In Dworkinian terms,
law becomes all best light and no fit. One feature of this collapse is
the loss of any distinction between types of political authority.1® As
we saw earlier in this chapter, Weak Epistemic Natural Law subjects
political decisions to the same test of fit as judicial decisions. The
collapse of “office,” as Rawls put it, is a necessary feature of monis-
tic systems of practical reasoning, and his foregoing description of
the collapse of the summary conception of rules in moral

could just as easily be applied to our earlier discussion of the col-
lapse of the fundamental rights approach into strong natural law.

6.6. CONCLUSION

| asserted at the beginning of section 6.5 that an insatiable concept,
once set into motion, is not easily cabined, and | have shown that
this problem with insatiability is a persistent problem in many
forms of practical reasoning.'® In this chapter | have not argued
against monistic theories of practical reasoning. My goal has been
simply to bring into sharper focus the relationship between the fun-
damental rights school and monistic legal theory. Someone might
want to embrace monism in law and morality - one could be a de-

7 Ibid., at 166 (emphasis added).

" Kant, like Rawls, was worried that the pursuit of justice, if mishandled,
would make law impossible. That is why he linked his deontological moral philoso-
phy to 1E$i;| positivism. See Jeremy Waldron, Kant's Legal Positivism, 109 Harv. L. Ren.
1515 (1996).

® | have given illustrations from law and moral philosophy, but | could have
given other examples as well. For example, the problem of insatiability and monism
is the subject of “the theory of second best” in economics. See R. G. Lipsey and R. U.
Lancaster, The General Theory of Second Best, 24 Rev. Econ. Stud. 11 (1956); James A.
Henderson Jr., Extending the Boundaries of Strict Products Liability: Implications of the
Theory of Second Best, 128 U, Pa. L. Rev. 1036, 10368 (1980).
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fender of both strong natural law and act-utilitarianism. But the
past thirty years have seen a steady pull away from monism in
practical reasoning, and the point of this chapter has been to show
that it will be difficult for the fundamental rights theorist to repudi-
ate monism. This chapter goes no further than proving that the fun-
damental rights approach reproduces the monism of strong epis-
temic natural law and that the monism found in both is an
inevitable consequence of the insatiability of justice. In so conclud-
ing, | am not prejudging the question of whether we should resist
monism in law, but I am making clear the monistic consequences of
viewing law as the instantiation of an insatiable norm.

On the other hand, I also have argued that we can build upon the
somewhat pessimistic conclusions of this chapter. Rawls’s practice
conception of rules points toward the direction that legal theorists
will want to go if they hope to describe a mixed theory of law that
takes justice seriously.’® [t is important to note that unlike certain al-
ternatives to the fundamental rights approach, a mixed theory of
law does not in any way abandon the possibility of moral concepts’
playing an important role in the content of both constitutions and
legislation. What the practice conception grapples with, and what
any mixed conception of practical reasoning must confront, is the
tendency of moral concepts to act insatiably within any given sys-
tem of practical reasoning. But as I hope | have demonstrated, the
phenomena of insatiability and monism are not unique to legal the-
ory, and they reflect a dilemma commonly found in practical reason-
ing. I believe that it may be possible to develop a theory of law that
borrows the core ideas of the practice conception of rules and adapts
them to jurisprudence. Such a theory would explain how it is that a
legal system can build moral norms (such as justice) into its constitu-
tion and yet entrench a theory of fit that is independent of the consti-
tution’s moral norms. Therefore, the arguments [ have offered about
the problems of insatiability support the view that constitutional in-
terpretation has to be based on some form of legal positivism.

' Hart's “social rule theory” bears an uncanny resemblance to Rawls’s practice
conception of rules. See Hart, The Concept of Law, at 77-g1; see Dworkin, TRS, at
48-51 (on Hart's social rule theory). Interestingly, Hart redescribed the social rule
theory as “the practice theory of rules” in the Postscript to the second edition of The
Comncept of Law but did not explicitly draw a connection between his choice of lan-
guage and Rawls's 1955 article.
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Chapter 7

New Legal Positivism
and the Incorporation of Morality

7.1. THE EMERGENCE OF NEW LEGAL POSITIVISM

Weak Epistemic Natural Law collapses into strong epistemic nat-
ural law because once the ground of law is morality, no nonmoral
reason can cabin it. For some conservative legal process scholars,
such as Bickel, Bork, and Wechsler, the insatiability of justice was
not a problem, because, as we saw in Chapter 5, they did not believe
that morality could be objective, and therefore did not think that
moral reasoning was anything other than the expression of subjec-
tive preference. For these theorists, all law could do was capture the
personal preferences of its framers. Hence, adjudication was the ap-
plication of the original intentions of a law’s framers to a set of facts.

If the only positivist reaction to the fundamental rights approach
were the originalism of Bickel, Bork, and Wechsler, then the final
chapter of legal positivism in the United States would have been a
story of a decline into irrelevancy, with the final scene being, per-
haps, the defeat of Robert Bork's nomination to the Supreme Court
in 1987. Since the late 1980s, originalism has lost much of its influ-
ence both in the academy and among the public.

Legal positivism has generated another, much more powerful re-
sponse to the fundamental rights approach that is rooted in neither
moral skepticism nor originalism. This modern form of positivism,
which I will call the “New Legal Positivism,” has been propounded
by a group of scholars in the United States, Canada, and England in
reaction to the fundamental rights approach championed by
Ronald Dworkin.! As we saw in Chapter 6, Dworkin’s contribution
to the constitutional theory of fundamental rights was a part of his

' To some extent, the New Legal Positivists are continuing the debate begun by
H.L.A. Hart and Fuller.
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larger jurisprudential program of epistemic natural law. Unlike
other fundamental rights theorists, who came of age by attacking
legal process, Dworkin developed his Weak Epistemic Natural Law
argument by directly attacking legal positivism itself. Beginning in
the mid-1g960s, Dworkin began to focus his energies on H.L A
Hart's account of positivism.2 Dworkin’s critique, while original
and subtle, nonetheless picked up where Fuller had left off: at the
point of proving that Hart's theory of law was wrong because it de-
nied that there was a necessary connection between law and moral-
ity. The New Legal Positivists — partially in reaction to Dworkin -
have defended Hart's legacy by insisting on the separation of law
and morality, and they have done so without subscribing to the
moral skepticism and originalism that marked the conservative le-
gal process school. I will argue in this chapter that the New Posi-
tivists have developed a theory of law that is consistent with the
original legal process school, and that the politically liberal ambi-
tions of Hart and Sacks are well served by this new form of posi-
tivism. New Legal Positivism provides a vision of what Hart and
Sacks’s positivism could look like once the mistakes of the conserv-
ative legal process generation are stripped away and repudiated.
New Legal Positivism developed in three stages. First, there was
the “founding,” which took place not even in America, but in Eng-
land, through the publication of H.L.A. Hart's The Concept of Law.
Hart set out the essential principles of the New Positivism, and
much of the conflict among subsequent New Positivists has been
over the proper interpretation of his legacy. The second stage was
the critique of Hart’s positivism by Dworkin. Dworkin was a criti-
cal player in the development of New Legal Positivism, because his
restatement of Hart's theory - for no other purpose than to criticize
it — has been very influential among Hart's later defenders. The fi-
nal stage, which began in the early 1970s and is still unfolding, in-
volves efforts by New Positivists to answer Dworkin and refine
Hart’s work. The third stage is marked by the emergence of two

2 Although Dworkin's first sustained critigue of Hart's positivism was The
Model of Rules, 35 U. Chi. L. Rev. 14 (1967), Dworkin had already begun to develop his
antipositivist views in Judicial Discretion, 60 . Phil. 624 (1063); Wasserstrom: The Judi-
cial Decision, 74 Ethics 47 (1964) (reprinted as Does Law Have a Function? A Comment on
the Two-Level Theory of Decision, 74 Yale L.]. 640 [1965]); Philosophy, Moralily and
Law - Observations Prompled by Professor Fuller’s Novel Claim, 113 U. Pa. L Rev. 668
{(1965); The Elusive Morality of Law, 10 Vand. L. Rep. 631 (1965). See Stephen Guest,
Ronald Dworkin 2-6 {1991).
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dominant trends. On the one hand, there are those who focus upon
Hart's conceptual separation of law and morality and argue that
Hart acknowledged that in some legal systems morality could be a
condition of legality. This view has come to be known as incorpora-
tionism or inclusive legal positivism.? On the other hand, there are
those who defend Hart’s conceptual separation of law and morality
and argue that Hart did not think (or should not have thought, if he
did) that morality could ever be a condition of legality. This view
has come to be known as exclusive legal positivism.4

7-2. FROM RULES TO PRINCIPLES!:
HART, DWORKIN, AND THE DEFENSE OF HART

As we saw in Chapter 2, Classical Legal Positivism was character-
ized by three fundamental principles: the separability thesis, the
command theory of law, and the sources thesis. | argued in Chapter
4 that in addition to rejecting formalism’s cramped view of legal
reasoning, Hart and Sacks had also rejected the command theory of
law in favor of a view similar to Hart's social rule theory. In this
way, Hart and Sacks paralleled H.L.A. Hart's critique of classical
positivism. In The Concept of Law, Hart argued that Austin’s idea
that law had to be an expression of a human “will” introduced
many confusions into legal positivism and fatally weakened it as a
theory of law for modern societies like those of England or the
United States. According to the critique set out in The Concept of
Law, Austin’s theory was deficient for three reasons. First, Hart ar-
gued that it simply is not true that citizens view a law as nothing
more than a command accompanied by a sanction® Austin con-
fused obedience (being obliged to act) with obligation (having an

¥ See Jules Coleman, “Authority and Reason” in The Authority of Law: Essays on
Legal Positivism (Robert George, ed., 1996) (on incorporationism) (hereafter AR) and
Wil |. Waluchow, Inclusive Legal Pesitivism (1994) (on inclusive legal positivism). In-
corporationism has also been called “negative positivism” by Schauer, although this
uuufﬂt term should not be confused with Coleman's use of the same expression

ver{ different p . Compare Frederick Schauer, Playing by the Rules: A Philo-
sophica Eﬂmuﬂm Rule-Based Decision Making in Law and Li ﬁig:.- {1991) (hereafter
Rules) with Jules L. Coleman, Negative and Positive Positivism 11 [. Legal Stud. 134, 141
{1982), reprinted in Jules L. Coleman, Markels, Morals, and the Law (1988). Hart him-
self characterized the incorporationist position as “soft positivism™ in his Postscript
and suggested that he was quite sympathetic with the approach. See H.L. A. Hart,
The Concept of Law 250 (2d ed., 1994) (hereafter CL).

i See Coleman, AR, at 288 and Waluchow, Inclusive Legal Positivism, at Ba-3.

% See CL. at 22-s5.
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obligation to act) and therefore could not explain the existence of
law even in the absence of sanction.® Second, Hart argued that not
all laws are commands. Austin believed that every law had to limit
the liberty of its subject by telling the subject what he or she could
not do (proscription) or must do (prescription). As Hart noted,
while Austin’s model captured the core of criminal law, it failed to
capture the many power-conferring rules found in modern private
law and public law. For example, the law of wills expands liberty by
enabling private parties to create new relationships through law;
similarly, where the law confers legislative or regulatory powers,
the liberty of private citizens is not obviously limited.” Finally, Hart
argued that Austin was wrong to picture law as the will of a person
or group. Austin’s sovereign was that person (or persons) whose
“orders the great majority of the society habitually obey and who
does not obey any other person or persons.”® Hart argued that by
conflating law with a flesh-and-blood entity, Austin's theory be-
came entangled in the small but fatal fact that while humans are
mortal, laws are not. For example, it is obvious that laws remain
valid and in force after the sovereign who wrote them dies or leaves
office.? Similarly, where one tries to apply Austin’s test to a modern
democracy, one finds that it is impossible to ascertain exactly who is
the population to whom obedience is directed without reference to
at least some of the rules that the sovereign is alleged to have com-
manded.!®

In response to each of these criticisms of Austin, Hart offered a
correction. First, Hart argued that law following is distinguished
from simple obedience because law followers adopt a certain atti-
tude toward law called the “internal point of view.” The internal
point of view sets Hart apart from Austin, because Hart believes
that one can adopt only the internal point of view with regard to
rules, as opposed to mere commands.! Furthermore, one has an in-
ternal point of view if one follows a rule not out of prudence or
habit but because one believes that the rule itself provides a reason
for doing what the rule says, as evidenced by the fact that one be-

¢ Seeibid., at 83-6.
T Seeibid., at y6-8.
# Seeibid., at so.
¥ Seeibid., at 51-8.
2 See ibid., at 74-8.
1t See ibid., at 85.
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lieves that failure to conform to the rule is a reason to criticize a
nonconforming actor.12

Second, Hart argued that if modern legal systems are built out of
rules, not commands, then legal positivism must explain how dif-
ferent rules are created, changed, and identified. Hart built on the
insight that law both limits and expands liberty and argued that
rules that limit liberty are “primary” rules, whereas rules that confer
powers are “secondary” rules.’ There are three types of secondary
rules. There are rules that confer the power to change primary rules.
Hart includes in this category the rules of legislation and the powers
of private law making (“the making of wills, contracts, transfers of
property . . .").¥ There are rules that confer the power to adjudicate
primary rules. These rules determine whether “a primary rule has
been broken.”® But the most important type of secondary rule is the
“rule of recognition.” This rule sets out the conditions that must be
satisfied by a norm if it is to count as a primary rule.1¢

Third, Hart argued that if law is based on citizens’ adopting the
internal point of view toward the primary and secondary rules of
their community, the law is the rules actually in force at a given
time, and not the will of a person or group of people. Obviously the
secondary rules that confer power to change laws recognize certain
persons as occupying legislative offices, and the secondary rules
that confer power to adjudicate recognize certain persons as occu-
pying judicial offices, but in neither case is the law the will of the
people occupying those offices, even though the wills of those offi-
cers certainly affect the operation of the law."”

Hart's three modifications of Austin's command theory led natu-
rally to his social rule theory. A social rule is “a convergent social
practice and a shared critical or reflective attitude towards that
practice.”!® The rule of recognition is a convergent social practice
about which legal officials share a reflective or critical attitude. In
other words, it is a social rule. Thus, Hart’s reformulation of the

1 See ibid., at go.

1 See ibid., at 94

W See ibid., at gb.

¥ Tbid., at 97.

% See ibid., at g4-5. As Coleman and Leiter note, unlike the other two secondary
rules, the rule of recognition is not a power-conferring rule. See Jules L. Coleman and
Brian Leiter, Legal Positivism, in A Companion to Philosophy of Law and Legal Theory 245
(Dennis Patterson, ed., 1996).

7 CL, at 144-5-

5 Coleman, AR, at 204.
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positivist test for law replaced the command theory with the social
rule theory. However, we should note that Hart's rejection of Austin
left intact the separability thesis and the sources thesis. Dworkin
felt that Hart had failed to address the core problem with posi-
tivism. Dworkin argued that the rejection of the command theory
could not save positivism, because Hart's continued commitment
to the separability thesis and the sources thesis rendered his entire
theory unacceptable. Dworkin took one of Hart’s main achieve-
ments — replacing commands with rules -and turned it against
Hart by arguing that the “model of rules” was inconsistent with
how judges view adjudication in modern society.

Dworkin's argument had four parts. First, he observed that
when judges decide cases, they invoke principles and not just rules.
A principle is different from a rule in that rules are applied in an “all
or nothing fashion,” whereas principles have “weight.” From this
Dworkin concluded that whereas valid legal rules cannot conflict in
a legal system, valid principles can conflict, and they often do.®
Second, Dworkin argued that Hart's rule of recognition cannot rec-
ognize principles. According to Hart, the rule of recognition set out
the validity conditions for a legal system’s primary rules. Dworkin
argued that Hart's use of a restrictive term like rules (as opposed to
rules and principles or just norms) was no accident. “Validity is an all
or nothing concept, appropriate for rules, but inconsistent with a
principle’s dimension of weight.”? Because the rule of recognition
sets out conditions of validity, Dworkin concluded that even if Hart
had been tempted to expand the scope of the rule of recognition to
include principles, he would not have been able to do so.

Third, Dworkin argued that Hart was wrong to endorse the
separability thesis. Dworkin drew this conclusion by showing that
some of the principles which Hart had ignored were necessarily
moral principles. How could Dworkin move from the claim that
law includes “principles and rules” to the conclusion that law must
include moral principles? As we saw in Chapter 6, Dworkin has
a very particular view of adjudication. The point of “law” is that
it provides a “general” or “adequate” justification for the “exercise
of coercive power by the state."?! Only a political morality that
reflects “principles of justice, fairness, and procedural due pro-

1 See Ronald Dworkin, Taking Rights Seriously 26 (1977) (hereafter TRS).
M [bid., at 41.
1 See Ronald Dworkin, Law's Empire 119, 190 (1986) (hereafter Empire).
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cess” can provide that justification.? Hence, for Dworkin, the prin-
ciples of political morality invoked by judges “are accorded the sta-
tus of law."B

Fourth, and finally, Dworkin argued that Hart was wrong to con-
clude that judges exercised discretion.# Dworkin assumed that
Hart’s argument for judicial discretion was a consequence of Hart’s
commitment to the model of rules.” According to Dworkin, “argu-
ments of principle justify a political decision by showing that the
decision respects or secures some group or individual right."2
Dworkin’s use of the word “right” in his early theory had a double
meaning. First, it suggested a connection with the argument made
just prior to this one - that legal decisions based on principle were
based on morality. Second, Dworkin explicitly argued that because
legal principles “secured” political rights, in every case where a le-
gal principle is at stake (which means every case) one of the two
sides has a “right” to win.? Judges, it turns out, never have discre-
tion because in fact the law is a “seamless” web of principle: Every
legal rule is actually underwritten by legal principle; hence, the law
never has gaps and never runs out.®

As Hart noted in his Postscript to the second edition of The Con-
cept of Law, he never intended to suggest in 1961 that the law con-
sisted only of rules or that the rule of recognition could not provide
validity conditions for principles.? Nonetheless, Dworkin's critique
of Hart's “model of rules” seemed, for a while, to pose a powerful
rebuttal of positivism and provided another reason for lawyers to

2 Seeibid., at 225.

B See David Lyons, Principles, Positivism and Legal Theory, By Yale L. |. 415, 428
(1977) (hereafter Principles). )

M By discretion Dworkin meant “strong” discretion: The law applier is "simply
not bound by standards set by the authority in question” or “is not controlled by a
um\dardhmutudb}rduplmcuhrlmhxuymhlwm mind when we raise the
ﬂ:muhm of discretion.” Dwaorkin, TRS, at 32-3. Hart and Sacks meant much the same

ing when they used the term discretion. According to their ﬂwqr of noncontinuous
discretion, however, the scope of questions subject to a judge’s “strong” discretion
was always constrained by law.

B In fact, it is just as likely that Hart's views on discretion were rooted in his
views on . See Hart, Positivism and the Separation of Law and Morals, at
bop-11, on the d between core and penumbral meaning in language and its
consequences for law,

% Dworkin, TRS, at Ba.

¥ See ibid., at 89 and Dworkin, Empire, 152.

#  See Dworkin, TRS, at 155 and Waluchow, Inclusive Legal Positivism, at 43 (ac-
cording to Dworkin, legal principles “are as much law as the rules they support”).

# See Hart, CL, at 259-81.
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take the fundamental rights school seriously. The defense of Hart
against Dworkin'’s attack marked the beginning of the last stage in
the development of New Legal Positivism. Between 1972 and 1977,
a number of articles appeared which made the fundamental point
that nothing that Hart had written excluded principles from the
positivist’s analysis of the law. In rapid succession, three authors
made the same argument, each with a slightly different emphasis.

Joseph Raz argued in Legal Principles and the Limits of Law that al-
though there is a logical distinction between rules and principles,
that fact in no way entails that the rule of recognition must be aban-
doned. Raz argued that there is no necessary relationship between
the amount of discretion present in a legal system and the absence
or presence of rules: A legal system may have a rule that limits dis-
cretion, while another legal system may have a principle that con-
fers and guides discretion.® Furthermore, argued Raz, there is no
reason to believe that the rule of recognition cannot set out validity
conditions for a principle.” Principles may be enacted in a constitu-
tion or statute, or recognized because they enjoy a requisite degree
of institutional support, as in the common law.?2 Nothing about the
features of a principle that distinguish it logically from a rule makes
principles immune from validation under a master rule of recogni-
tion. According to Raz, Dworkin’s real argument with Hart is not
that the rule of recognition cannot recognize principles in the same
way that it recognizes rules, but that the criterion of legality upon
which the rule of recognition relies cannot even adequately explain
how rules are recognized. According to Dworkin, “institutional
support” is inadequate to establish the validity of a rule or a princi-
ple. But then, replied Raz, Dworkin’s real argument is simply that
social facts can never provide the conditions of legality. According
to Raz, Dworkin’s rejection of the possibility of social facts’ provid-
ing the validity conditions for either rules or principles is simply a
rejection of the idea of the rule of recognition.®

David Lyons argued in Principles, Positivism and Legal Theory that
Dworkin fallaciously assumed that legal principles eliminate inde-

- illﬂqrhlll.lql'w'nlﬂltm#hw 81 Yaie L. |. 823, 845-7
(1972) (hereafter Legal Principles

N 'llp]pmtq:lunurh"lidnpnthtlylhlmwlyd\llmhlm. fbid.,
atBsa

% Seeibid., at Bsa

B See ibid., al 8353
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terminacy in a legal system. Like Raz, Lyons noted that just as there
is no reason to assume that a “system of hard and fast rules” could
not “yield determinate answers to all questions that arise under
them,” there is no reason to assume that legal principles necessarily
eliminate judicial discretion.™ Lyons noted that Dworkin’s real ar-
gument could not have been that the model of rules is false because
it precommits the positivist to the view that judges always have dis-
cretion, but rather that the model of rules is false simply because
the rule of recognition cannot include legal principles.’® According
to Dworkin, a rule of recognition cannot condition legality upon
a test of “content” as opposed to “pedigree.” According to Lyons,
Dworkin's reasons for believing this may have been based on the
way Hart described the rule of recognition, or it may have been
based on Dworkin's assumption that, if a rule operates in an “all or
nothing fashion,” it must provide a test that can be conclusively
satisfied, as opposed to a test that may be satisfied by partial

“weight."* Because moral principles condition legality on the basis
of conformity with their normative content, they cannot be part
of the rule of recognition; but rules, which condition legality upon
the satisfaction of empirical criteria, may be part of the rule of
recognition. Lyons argued that nothing in Hart's theory of the rule
of recognition says that legality must be conditioned on pedigree
alone. All the positivist must say is that the existence of the rule
of recognition is determined by the social fact of official prac-
tice, not that the content of the rule of recognition must restrict itself
“to criteria that themselves incorporate such social facts about ac-
cepted practices.”¥ Therefore the rule of recognition can include le-
gal principles.

Philip Soper, in Legal Theory and the Obligation of a Judge: The
Hart/Dworkin Dispute, argued that Dworkin was wrong to think that
just because the content of a principle cannot be “listed exhaus-
tively” (like the content of a rule) the rule of recognition cannot in-
clude principles. Soper noted that Dworkin was right to point out
that there is a difference between rules and principles: “a standard

M See Lyons, Principles, at 422.

¥ See ibid., at 421-2. Whether judges always have discretion is an important
question that positivists might ultimately have to answer, but it cannot be answered
through a comparison of the comparative features of rules and principles.

¥ See ibid., at 418

7 Ibid., at 425.
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is a rule, however vague, if it embraces a limited range of principles
and policies that are taken to be exclusively relevant.”™ But, like Raz
and Lyons, Soper argued that this difference between principles
and rules was irrelevant to Dworkin's argument against Hart.
Dworkin took the fact that principles “are too controversial, numer-
ous, and changing” to be captured under a single test as proof that
the rule of recognition could not include principles.* But, as Soper
argued, it is not obvious why the fact that positivism’s “master
test” cannot identify in advance, or comprehensively, all the laws
of a legal system proves that positivism’s master test is impossi-
ble. Soper suggested that the real reason why Dworkin felt that
the rule of recognition could not capture certain legal standards
(whether rules or principles) is not that they are controversial, nu-
merous, or changing but that they are incapable, in theory, of ever
being validated by reference to a social rule. According to Dworkin,
the standards that “bind judges” are inherently normative in that
the duty to recognize rights (what Dworkin originally called the
“doctrine of political responsibility”) is based not upon custom or
practice but on morality.* Dworkin’s argument was, therefore, that
Hart was wrong not because he said that the rule of recognition in-
cluded only rules, but that he was wrong because it turns out that
the rule of recognition contains only principles. Soper’s answer to
Dworkin’s argument was a little different from either Raz's or
Lyons's. Rather than defend the compatibility of legal principles
and social fact, or challenge the claim that legal principles could not
have moral content, Soper questioned Dworkin's strict dichotomy
between moral and social content. According to Soper the “obliga-
tions of the judge” are based on neither custom nor morality but on
“translegal” principles that simply are part of “the concept of ‘ratio-
nality’ or ‘judging’” in the same way that the rules for proper scien-
tific induction are part of the concept of rationality in science.*! 5o
even if Dworkin was correct that the rule of recognition cannot base

» E Fhlhfﬁnper. Legal Theory and the Obligation of @ Judge: The Hart/Dworian Des-
pute, 75 Mich. L. Rev. 473, 481-3 {1977) (hereafter Legal Theory).

»  bid., at 484.

© Sap bid., at gg1-2.

i1 Ibid., at 490~y I r’s “translegal” principles of law are necessary features
of any legal system, then might be a version of the “morality of law”™
adopted by Fuller. The difference, of course, is that Soper does not claim that the
presence of the translegal principles necessarily produces substantively moral out-
comes (or is inconsistent with substantively immoral outcomes).
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legality on social fact alone, he still did not prove that legal princi-
ples must condition legality on morality.

7.3. NONINCORFPORATIONISM

The first group of responses to Dworkin agreed on two things: Posi-
tivism was not committed to the model of rules and positivism was
committed to the rule of recognition. This agreement concealed an
important ambiguity. When Raz claimed that “legal principles may
be valid in precisely the same way rules are,” he meant to limit legal
principles to those principles that, like legal rules, could be validated
by their pedigree. Because, for Raz, this seemed to include all the le-
gal principles he felt Hart's theory needed to address, in his eyes his
response was a complete rebuttal to Dworkin. Lyons and Soper, on
the other hand, meant something very different when they argued
that the rule of recognition can include principles as well as rules.
They meant that a rule of recognition can include moral principles in
the standards that set out the conditions of legality. For Raz, any dif-
ferences there might be between legal rules and legal principles were
not very interesting, because both are social standards that can be
identified by their pedigree.2 For Lyons and Soper, any differences
there might be between legal rules and legal principles were not very
interesting, because the rule of recognition can include a test that
conditions legality on either the pedigree or morality. Between these
two groups of positivists there was a deep divide - not over whether
the rule of recognition could include principles as well as rules but
over whether the rule of recognition could make morality a condi-
tion of legality. Raz's view would come to be identified with nonin-
corporationism, and Lyons’s and Soper’s with incorporationism.
Raz’s version of nonincorporationism is based on his interpreta-
tion of “sources thesis”: “ A jurisprudential theory is acceptable only
if its tests for identifying the content of the law and determining its
existence depend exclusively on facts of human behavior capable of
being described in value-neutral terms and applied without resort
to moral argument.”#* Notice that the “tests” to which Raz referred
may include either rules or principles; all that matters is that the
satisfaction of conditions of which are set out by the tests cannot de-
pend on moral argument. That is not to say, Raz stressed, that legal

2 See Joseph Raz, Practical Reason and Norms 49 (2d ed., 19g90).
¥ Joseph Raz, The Authority of Law 40 (1979) (hereafter AL).
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norms may not also be moral norms: “moral views. . . [can] become
social norms in the community . . . no [positivist] has ever denied
that some social norms can be legal norms as well.”"# The nonincor-
porationist simply demands that there must be a social fact associ-
ated with the moral norm that satisfies the criteria of legality in the
rule of recognition.*

Raz had two arguments for the sources thesis. The first is a func-
tional argument, in that Raz thought that the sources thesis captures a
truth about how law functions in everyday life. According to Raz, “the
sources of a law are those facts by virtue of which it is valid and which
identify its content.”% This can include both formal and informal
sources, ranging from Acts of Parliament to interpretive materials like
treatises and custom. But the emphasis is on the word fact. A source
must be something that can be validated without resort to moral argu-
ment. What would be the reason for this? According to Raz, if the
function of law is to facilitate “various patterns of forbearance, co-op-
eration, and co-ordination” in society, then law must “[provide] pub-
licly ascertainable ways of guiding behavior and regulating aspects of
social life.”"¥ The “publicly ascertainable” standards cannot be based
on morality because then each subject would justify “non-conformity
by challenging the justification of the standard.”# Raz noted that Hart
“more than anyone” emphasized this point - after all, the move from
Austin’s command theory to the social rule theory presupposes that
the law can be identified without even the aid of a sovereign'’s threat.®

In order to illustrate the argument from function, Raz offered the
image of a system in which the courts are not bound by any rules or
precedents. Although not permitted to decide in an arbitrary fash-
ion, these judges are entitled to “make that decision which seems
best to them in the circumstances.”™ Raz argued that we would not

recognize this as a legal system, because every legal system must

“ Raz, Legal Principles, at 848,

“  See Raz, Authority, Law, and Morality in Ethics in the Public Domain: Essays in the
Morality of Lew and Politics 235 (1994) (hereafter ALM). Thus, for example, Raz
thought that the nonincorporationist can easily explain how certain moral norms,
such as the provision found in the Canadian Charter or the equal protection
mmmuﬂnmﬂus. Constitution, can be recognized under a rul:qnf recognition.
Mbid., at 233.

Raz, AL, at 48,

Ibid., at 5o-1.

Tbid., at 52.

See ibid., at 51.

Ibid., at 112. It is important to note that this example captures a system close

Ezeae
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have limits; a legal system of absolute discretion is unrecognizable
to us.5! Raz next drew a connection between our resistance to the
idea of absolute judicial discretion and the sources thesis: “If the
courts do not have absolute discretion to act on whichever standard
seems to them best, this can only be because they are bound to fol-
low some standards even if they do not regard them as best.”2 Accord-
ing to Raz, the only way to guide discretion is to ensure that it is
never based upon the interpretation of moral principle.

Raz’s second argument is based on his claim that the law must be
capable of bearing practical authority. Raz noted that there may be
reasons unrelated to the law’s capacity to bear authority which pro-
duce the consequence that a given legal system in fact lacks author-
ity. But if the law can bear authority, then it must by necessity ex-
hibit the features of a practical authority. A practical authority
“mediate(s) between people and the right reasons which apply to
them, so that the authority judges and pronounces what they ought
to do according to right reason.”*® Raz called this “the service con-
ception of authority.” Two additional features flow from the service
conception of authority. We can assume that the reasons upon
which the authority bases its directives are the same as the sort of
reasons that the subjects of the authority themselves consider rele-
vant to solving the dispute at hand.3 Yet the reason that the author-
ity gives for action to its subjects preempts and displaces the origi-
nal reasons the subjects had for action: “[T]he mediating role of
authority cannot be carried out if its subjects do not guide their ac-
tions by its instructions instead of by the reasons on which they are

supposed to depend.”* According to Raz, the features of a practical
authority place constraints on the rule of recognition that in turn
entails the sources thesis.

The sources thesis is entailed by the service conception of author-
ity because the subjects of authority will need an objective, noncon-
troversial device to alert them to the substance of the authority’s
outcome. If, in order to obey the authority, the subjects had to de-

Ibid., at 115; and see Raz, Practical Reason and Norms, at 13940

Raz, AL, at 115 (emphasis added).

Raz, ALM 214 (emphasis removed).

Ibid., at 212.

Tbid., at 215. As Perry pulnttd out, the preemption thesis reintroduces the
mmptd&m"nﬁmrym which Raz first introduced in Practical Reason
and Norms. R. Perry, Judicial Obligation, Precedent and the Common Law, 7 Ox-

ford |. Leg. Stud. 215, 229 (1987) (hereafter Judicial Obligation).
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pend on the sorts of reasons that they had asked the authority to
choose among, the whole point of having an authority would be
lost. The authority’s decision “is serviceable only if it can be identi-
fied by means other than the considerations the weight and of out-
come of which it was meant to settle.”> Legal authority is service-
able if it is reflected in sources that require “little more than
knowledge of English (including technical legal English)” such as
legislation, judicial decisions, and custom.¥ Like the functional ar-
gument discussed previously, the argument from authority as-
sumes that any moral language introduced into the rule of recogni-
tion makes its conditions of legality uselessly subjective and
inherently indeterminate.

Nonincorporationism has been applied vigorously to American
law by Frederick Schauer. 1 say this even though Schauer has been
careful to distinguish himself from Raz. Schauer admitted that he is
sympathetic to Raz but insisted that nowhere in his writings has he
ever adopted the position that as a conceptual matter, nonincorpo-
rationism is true “in any community,” as opposed to just the United
States and “most other modern communities,”>® [ will argue that
there are so many affinities between Schauer’s and Raz's arguments
that it makes sense (at least for the purposes of this book) to com-
pare the common features of their nonincorporationism with the
arguments of the incorporationists. Furthermore, even under
Schauer’s own caveat, it seems fair to link him with Raz. Because
many incorporationists think that the United States has a rule of
recognition that incorporates morality, Schauer’s claim that the
American rule of recognition is nonincorporationist suggests that
he has a picture of positivism very similar to Raz’s. 5

According to Schauer, there is a close affinity between positivism
and “rule-based decisionmaking.” Like Raz, Schauer did not think
that there is any important difference between rules and principles.
For Schauer, the important distinction in practical reasoning is be-
tween “particularism” and decision making by “entrenched gener-
alization.” According to Schauer, every rule is an attempt to gener-

% Raz, ALM., at 21q.

T Seeibid., at 221.

% Frederick Schauer, Rules and the Rule of Law, 14 Harv. [ L. & Pub. Pol'y 645, 670
n4g (1991) (hereafter RRL).

¥ See Schauer, Rules, at 202-3 (arguing that American commaon law system can
be best explained as a form of “presumptive positivism” as opposed to incorpora-
tionism); Schauer, RRL, at 678-g (same).
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alize about what people ought to do in the future under certain cir-
cumstances in order to achieve some desired state of affairs.
Schauer called the state of affairs that the rule is designed to achieve
the rule’s justification.® Because it is impossible ever to frame a pre-
scriptive generalization that will fit perfectly the ends that it was
designed to achieve, every rule, no matter how vague or open-
ended it is, will be either under- or overinclusive relative to its
purpose or justification. It is important to see that this feature - the
ineliminable gap between a prescriptive generalization and its justi-
fication — is a feature of all norms, regardless of whether they are
called rules or principles.®!

Therefore, according to Schauer, every rule has the potential to
fall short of its justification, and eventually all rules do. Someone
engaged in practical reasoning can respond to this fact in one of two
ways. One choice is to revise the content of the rule every time one
discovers that it has fallen out of step with its justification. Schauer
called this approach particularism. Particularism treats norms as
“rules of thumb.” A rule of thumb is not a rule at all, because it is
continuously malleable and is therefore always “defeasible in the
service of [its] generating justifications.”® Under the second ap-
proach, the rules are treated as if they were entrenched. When a rule
is entrenched, a decision maker may not reformulate that rule even
if he or she knows that applying the rule will produce the “*‘wrong’
result ... from the perspective of the justification undergirding
the ... rule."s® Every rule or principle, if it has the qualities of a

#  See Schauer, Rules, at 1-52.

& Schauer calls all norms rules for reasons peculiar to his theory. See ibid., at 12-14.

62  Frederick Schauer, Rules, the Rule of Law, and the Constitution, 6 Const. Commen-
tary 6g, 75-6 (198g). See also Frederick Schauer, Formalism g7 Yale L.]. 509, 534 (1988):
“The view that rules should be interpreted to allow their purposes to trump their
language in fact collapses the distinction between a rule and a reason, and thus loses
the very concept of a rule.”

8 Schauer, REL, at 649. This form of decision making treats rules as "sticky” and
therefore as a potential source of frustration to the decision maker. See Schauer,
Rules, at 87. Schaver conceded that decision making is rarely a pure case of one or the
other model and that the two models represent ideal points, at the end of a contin-
wum. Thus, decision making in the real world will reflect a blend of particularism
and entrenchment. Schauver distinguished decision-making systems that blend par-
ticularism and entrenchment from another position, whmhpmtsitlurdinrmni
decision making called “rule-sensitive particularism.” Rule-sensitive particularism
requires the decision maker to reformulate the rule whenever it is over- or underin-
clusive, but only after the decision maker has balanced the “value of having a rule”

against the gain accruing from reformulation. While Schauer recognized the logical

281



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

“real rule,” must, by definition, constrain those to whom it has been
addressed. As Schauer argued, “the absence of continuous mal-
leability . . . is the feature that is both a necessary and sufficient con-
dition for the exercise of rule-based decisionmaking.”® Therefore,
every rule of recognition, if it is really a rule, must constrain its sub-
jects from revising it in light of their discovery that it fails to achieve
its purpose or justification. Schauer did not claim that every legal
system must be entirely rule-based. While he suggested that such a
legal system might be possible, he thought that it would be unat-
tractive.®s Different decision-making systems will have different de-
grees of ruleness, depending on what goals or aims the system'’s
designers have in mind. Schauer’s point was that the idea of en-
trenchment is a necessary feature of a legal rule. %

Despite Schauer’s statements that he did not want to enter into
the debate between incorporationism and nonincorporationism, he
was certain that only nonincorporationism has any connection with
his account of rule-based decision making.%" Like Raz, Schauer be-

possibility of rule-sensitive particularism, he thought that the same reasons that
would lead a decision maker to forbear from treating rules as continuously malleable
would a£p1 equally to a decision maker who sought to determine, on a case-by-case
basis, whether to reformulate a rule. See Schauer, Rules, at g7-g; Schauer, RRL, at
b4g-50, Gerald Postema argued that there is no difference between rule-sensitive
particularism and Schauver's rule-based decision making in its “presumptive” form.
See Gerald Postema, Positivism, | Presume? . . . Comments on Schauer's “Rules and the
Rule of Law,” 14 Harw. |.L. & Pub. Pol'y 797, 81317 (1991).

#  Schauer, Ruirs, at 84.

8 See Schauer, Formalism, at 536.

# Schaver thought that American legal reasoning is a form of “presumptive

itivism.” In a system of umptive positivism, rules exist and have force, but
mim makers uf allnwe;:;sa:t Enhmnpji.:digrud reasons when some “extreme”
factor intrudes that signals to the decision maker that she should put aside the
rule. See Schauer, RRL, at 677. Schauer distinguished presumptive positivism from
“rule-sensitive particularism,” which, like rule-utilitarianism, takes the view that the
decision maker should make each decision on an “all things considered basis.” See
Frederick Schauer, The Rules of [urisprudence: A Reply, 14 Harv. |.L. & Pub. Pol'y 839,
845 (1991) (denying that, in practice, presumptive positivism is extensionally equiva-
lent to rule-sensitive particularism). Ironically, Schauer’s argument against rule-
sensitive particularism is the mirror image of Postema’s argument against presump-
tive positivism.

Presumptive positivism, if it is a real alternative, represents an important way in
which Schauer and Raz are different. Schauer was drawn to the idea that a decision
maker can “peek behind” a rule without destroying the rule because he did not have
as strict a conception of exclusionary reasons as Raz. According to Schauer, Raz
failed to recognize that a reason can have exclusionary force and yet be overridden
(Schauer called this "exclusionary weight”). See Schauer, Rules, at go-1.

67 Ibid., at 198; see also Schauver, RRL, at 666 ng1 (if incorporationism is the cor-
rect account of positivism, “then so much the worse for positivism,” because it can-
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lieved that “any version of positivism” must adopt the sources the-
sis.% Like Raz, he thought that incorporationism would erro-
neously allow the rule of recognition to include a rule that gave
complete discretion to a law applier. According to Schauer, a rule of
recognition that did not “demarcate [a] community’s law from its
morality” would be no different from a ‘rule’ that said take “as law
the ad hoc decisions of one person."# Schauer, like Raz, thought that
a legal system in which moral norms were incorporated into rule of
recognition is really a system of pure discretion.

Schauer’s reasons for rejecting incorporationism are slightly dif-
ferent from Raz’s. Unlike Raz, Schauer did not directly reject the
idea that the rule of recognition can condition IeSaht}' upon a moral
norm. Schauer’s argument was simply that under incorporation-
ism, the rule of recognition will be particularistic. Legal reasoning
must be a form of entrenched decision making because a legal deci-
sion maker "constrained to take account of only a limited set of
rules [will] on occasion make decisions other than those that she
would have made were she not so restricted.”™ Schauer argued that
where the test for law relies — even in part - on morality, decision
making cannot be restricted to an entrenched set of norms but will
be particularistic because the decision maker will revise his or her
decision in light of the justification or purpose of the legal system.
Decision making based on moral norms would have to allow partic-
ularism because the application of moral norms demands the appli-
cation and balancing of “the full array of a society’s moral, social,
and political principles.”™ Incorporationism would allow decision
making on an "all things considered” basis, hence it would envision
a legal system without rule-based decision making.™

According to Schauer, the only way to avoid the trap of particu-
larism is to limit legal decision making to “pedigreed” norms:
“Both the idea of a rule and the idea of positivism as a limited set of
norms entail some extensional divergence between the set of results

not explain what the theory of rule-based decision making explains, which "is how a
limited set of pedigreeable materials appears to dominate the legal consciousness™);
Anthony |. Sebok, Is the Rule of Recognition a Rule?, 72 Noire Dame L. Rev. 1539,
ts.q.g—gu (1997) (on Schaver’s rejection of incorporationism).

See Schauer, Formalism, at 536 nB1.

See Schauer, Rules, at 198,

Schauver, RRL. at 667.

Ibid., at 66q.

See Schauer, Rules, at 201.
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indicated by a set of pedigreeable rules” and the rest of society’s
norms.™ Schauer, like Raz, believed that legal rules must be identifi-
able by their pedigree, not their moral content. What Raz called the
sources thesis, Schauer called the “limited domain thesis”: that the
rule of recognition contains a set of “limited and pedigreeable set of
norms” that is distinct and separate from “the nonpedigreed set of
norms then accepted within a society."™

We can now sum up the similarities between Raz’s and Schauer’s
arguments for nonincorporationism. For Schauer, a decision maker
who referred back to the justification of a norm would not be treat-
ing the norm like a rule. This parallels Raz's argument that a deci-
sion maker who referred back to the dependent reasons upon
which a judgment was based would not be treating the judgment as
authoritative.”™ Schauer’s account of rule-based decision making
sounds just like Raz's preemption thesis.? Furthermore, both
Schauer and Raz argued that their conceptual account of law is at-
tractive because each paints law in a more modest or self-effacing
light than incorporationism. According to Raz, his argument that le-
gal reasons preempt the other first-order reasons for action “does
not express the immense power of authorities . . . [rlather it reflects
their limited role.”™ This is because all a legal authority does is “re-
flect dependent reasons in situations where they are better placed to
do s0.”™ Schauer argued that rules “serve the cause of decisional or
personal modesty . . . [because] rules can cause the individual deci-
sionmaker to submerge her own judgment of what the best result
ought to be and of who ought to make that determination.””

7 Schauer, RRL, at 667.

M See ibid., at 666,

™ In fact, at times Raz's characterization of the preemption thesis sounds just
like Schauer’s argument for rule-based decision making: “Thus norms [ie., exclu-
sionary rules] have a relative independence from the reasons which justify them. In
order to know that the norm is valid we must know that there are reasons which jus-
tify it. But we need not know what these reasons are in order to apply the norm cor-
rectly to the majority of cases. . . . It prevails in virtue of being an exclusionary rea-
son.” Raz, Practical Reasom and Norms, at 7g.

7 “"Rules bock consideration of the full array of reasons that bear upon a par-
ticular decision in two different ways. First, they exclude from consideration
reasons that might have been available had the decisionmaker not been con-
strained by a rule. Second, the rule itself becomes a reason for decision.” Schauer,
Formalism, at 537.

T Haz, ALM, at 215.

™ [Ibid., at 215.

™ Schauer, RRL, at 68g—g0. See also Schauver, Formalism, at 543. In fact, Schauer
explicitly connected his claim about rules and judicial modesty to Raz's arguments
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Schauer argued that this conception of legal positivism asks the law
applier to adopt a form of “role morality” in which he or she “does
not engage in some (or all) of the moral reasoning that would be en-
gaged in by the best all-things-considered moral reasoner not con-
strained by the responsibilities of role.”® Role morality has many
social advantages, and “if one denies legal positivism, then one
must deny role morality."® Raz made a similar argument when he
explained how to understand normative statements made from “a
legal point of view."®2 Raz pointed out that it is quite possible that
people “make normative statements from a point of view which
they do not necessarily adopt.”® A meat eater could tell a vegetar-
ian about a dish that contained meat “you should not eat that dish”
without believing that the vegetarian really has a reason to refrain
from eating the dish. Like Schauer’s legal actor who submerges
his or her judgment, Raz's meat eater, by adopting vegetarianism
as an authoritative norm, acts modestly even as he or she issues
commands.

The argument from “modesty” helps us understand who are the
subjects of the rule of recognition in nonincorporationism. As both
Raz and Schauer noted, legal systems typically have norm-creating
and norm-applying institutions.® Of course, the difference between
these two "institutions” is functional, not physical; sometimes the
same person can apply the law as well as create it, as when a judge
follows precedent in one case and exercises discretion in another.
The focus of the sources thesis or the limited domain theory is the
law-applying institution: “Of legal systems it can be said that every
act by a public official which is the performance of a duty or an ex-
ercise of a regulative power is generally regarded as a law-applying

for authority. See Schauer RRL, at 690 nBy (citing Raz, The Morality of Freedom, at
38-6g and Raz, Practical Reason and Norms, at 36-48),

%  Frederick Schauer, Constitutional Posilivism, 25 Conn. L. Rer. 797, 810 (1993)
(citing David Luban, Lawyers and Justice 104-47 [1988]).

8 Schauer, Constitutional Positivism, at B2z, Therefore, for Schauver the question
of law always is, when and how should the law constrain an actor to a role? The an-
swer is one of institutional design: “In a world of non-ideal decisionmakers, there-
fore, one should calculate the virtues of ruleness based not only on an assessment of
the costs of errors of under- and over-inclusion, but also on an assessment of the inci-
dence and consequences of those errors that are more likely when decisionmakers
are not constrained by rules.” Schauer, RRL, at 685,

% See Raz, Practical Reasom and Norms, at 174-7.

& Ibid., at 177.

% Raz noted that norm-creating institutions are prevalent in modern legal sys-
tems but not a necessary feature of a legal system. See Raz, AL, at 105.
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act.” Both Raz and Schauer described the full range of law-applying
actors as the proper subject of the rule of recognition - police offi-
cers, elected representatives, bureaucrats, and finally judges.®™ Of
this large set of law appliers Raz distinguished the law enforcers
from “primary” law-applying organs. A law-enforcing institution
merely brings about the state of affairs demanded by the applica-
tion of the law (such as the seizing of a suspect or the sale of prop-
erty to pay off a debt).® A primary law-applying organ “is con-
cerned with the authoritative determination of normative situations
in accordance with pre-existing norms.”% A typical example of this
sort of organ is a court, although as we noted, other public officials
can, to varying degrees, possess primary law-applying power. As
Raz pointed out, primary law appliers are very special kinds of au-
thorities. By definition, because they are applying the law, they must
be treating the law as an authority - that is, as a preemptive reason
for their action (their judgment). But they are not applying the law
to themselves; they are applying it to others. Even so, the primary
law appliers are still subject to authority; they are not authorities
themselves.® Therefore, the primary law-applying organs must re-
gard the rule of recognition as a preemptive reason or an en-
trenched generalization.®® Otherwise, the law could be nothing
more than the discretion of the judge, which would mean a com-
plete collapse of the law-making and law-applying functions. To
avoid this collapse, the rule of recognition must speak to the pri-
mary law-applying organs through “social facts which can be estab-
lished without resort to moral argument.”®

Raz’s and Schauer’s arguments for nonincorporationism are
complementary halves of each other. Raz’s sources thesis came to
the conclusion that the law must be based on a subset of the norms
in society (Schauer’s limited domain thesis) because the entire set of
social norms would include moral norms. A moral norm cannot be
a condition of legality because it cannot bear practical authority.

% See Raz, AL, at 107, and Schauer, Rules, The Rule of Law, and the Constitution, at
See Raz, AL, at 108,

Tbid.
Except in the sense that they are experts in a technical field. h'lﬂ'lllmthl!jf
thorities in the same way that an engineer is an authority. But this is not
sense that Raz or Schauer intends.
B See Raz, ALM, at 211.
*  Ibid.
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Schauer’s limited domain thesis came to the conclusion that the law
cannot be based on moral norms (Raz's sources thesis) because the
application of a moral norm would require the consideration of all
social norms in legal decision making. “All things considered” deci-
sion making is wholly particularistic, and a wholly particularistic
system of decision making is not rule-based. Raz feared “all things
considered” reasoning because it entailed moral norms; Schauer
feared moral norms because they entailed “all things considered”

reasoning.

7-4- INCORPORATIONISM

Incorporationism holds that moral principles may be part of the
conditions of legality set out in the rule of recognition. Something
like incorporationism motivated Lyons’s response to Dworkin.?! In
1982 Jules Coleman offered a clear statement of the incorporationist
position, and since 1982 Coleman has developed his views by self-
consciously contrasting himself with Raz and Schauer.” Incorpora-
tionism is built out of two claims: the "negative” claim that there is
no necessary connection between law and morality, and the “posi-
tive” claim that the authority of the rule of recognition is a matter of
social convention.” Incorporationism, therefore, clearly denies the
truth of natural law theory, provides an account of the authority of
law, and provides an analysis of what it means for something to be
a rule of recognition. The difference between incorporationism and
nonincorporationism is that the latter places restrictions on the con-
tent of the rule of recognition, whereas the former does not. Cole-
man offered two arguments for why the nonincorporationists are
wrong to place limits on the content of the rule of recognition.

First, Coleman argued that there is no reason for positivism to re-
strict the rule of recognition to pedigree standards of legality. Cole-
man asked why someone who embraced the separability thesis
could not endorse a rule of recognition that relied on nonpedigreed
standards, such as moral norms.™ The separability thesis does not

# See Lyons, Principles. Rolf Sartorious made much the same argument in the
early lg';.n;u- See Rolf Sartorious, Social Policy and Judicial Legislation, B Amer. Phil. Q.
151 (1971).

% See Coleman, Negative and Positive Positivism; Coleman, AR; Jules L. Coleman,
Rules and Social Facts 14 Harv, [.L. & Pub. Pol'y 703 (1991) (hereafter RSF).

*  See Coleman, R5F, at 717; Coleman, Negative and Positive Positivism, at 148,

% See Coleman, RSF, at ma.
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bar this possibility, because the separability thesis says only that the
rule of recognition does not necessarily contain nonpedigreed stan-
dards, not that it could never contain them. Raz's functional argu-
ment was that it is the job of law to provide readily ascertainable,
public standards by which people could noncontroversially know
their primary duties. If the rule of recognition contained a contro-
versial condition of legality (like a moral norm), then it could not
fulfill its function. Coleman’s response to Raz's argument from
function was to challenge Raz's picture of the rule of recognition’s
function. As noted in Chapter 6, Coleman thought that a rule of
recognition can have a semantic or epistemic function.® Coleman
noted that Hart distinguished between two types of epistemic func-
Hions: validation and identification. The rule of recognition serves a
validation function when it “enable[s] relevant officials to judge the
validity of official actions.” The rule of recognition serves an iden-
tifying function when it helps ordinary citizens determine "which
of the community's norms [are] binding on them."¥ According to
Coleman, Raz basically argued that if the rule of recognition identi-
fies law according to its content as opposed to its pedigree, then it
will fail in its identifying function, because “a content-based rule of
recognition will fail adequately to provide the information ordinary
citizens need.”®

Coleman’s first argument in response was that “contentful” stan-
dards of legality can be identified by their pedigrees. A moral prin-
ciple could be incorporated into the rule of recognition by the fact
that it is cited in the preamble to legislation, or is cited in judicial
decisions.® But Coleman’s response was not completely respon-
sive, because the point of Raz's argument is not that the rule of
recognition cannot attempt to incorporate contentful standards but
that in doing so, it would fail to serve its identifying function, be-
cause the adoption of a contentful standard into the rule of recogni-
tion could not guarantee that it could be used by an ordinary citizen
to determine his or her legal duties. Coleman had a response to this:
It may be the case that certain contentful standards simply are
shared so broadly that there is no controversy among the citizenry

* He has also added a third function, the “metaphysical,” but we will not take
up that issue here. See Coleman, AR, at 291.

% Ibid.

7 Thid.

*  [bid., at 292; and see Coleman, R5F, at 720.

¥  See Coleman, AR, at 292
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about how to apply the standard.’™ But this begs the question, be-
cause it is clear that in the case of many moral norms, their applica-
tion is controversial. Coleman’s real argument is that the contro-
versy among citizens surrounding the meaning of contentful
standards is irrelevant to the successful functioning of the rule of
recognition. Raz (and maybe Hart) simply was wrong about the
rule of recognition serving an identification function. The rule of
recognition is “fundamentally” a validation rule.!”® The rule of
recognition is directed toward legal officials, not citizens. The rule
of recognition does not identify primary duties - it is not used to
identify when a citizen ought to act or forbear from some action.
The rule of recognition validates the actions of other legal offi-
cials - for example, it tells when an act of Parliament or a lower
court decision is law.'2 The legal officials must agree, of course, on
the identification of the rule of recognition, but that is not the same
thing as saying that the rule of recognition has an identifying func-
tion. Nothing that has been said so far about the potentially contro-
versial nature of contentful standards prevents legal officials from
using contentful standards when they validate other legal officials’
actions: “That a rule of recognition may be controversial in its in-
stantiations, however, does not entail that judges disagree about
what the rule is. They disagree, perhaps, only about what it re-
quires. In that case they do not disagree about what the validation
standard is, only about what it validates.”'® Coleman concluded
that because the rule of recognition does not serve an identifying
function for either legal officials or citizens, Raz’s argument from
function fails.104

0 See Coleman, RSF, at 720.

1 See Coleman, AR, at 292

2 See ibid., at 293. Coleman, in his essay with Brian Leiter on legal positivism,
argued that Hart's original dichotomy between primary and secondary rules really
is a trichotomy. The secondary rules that create the power to legislate and adjudicate
are not like the secondary rule of recognition, because the former are power-confer-
ring rules but the latter is not: “Hart really believes that there are three kinds of legal
rules: those that obligate, those that [enable,] and the rule of recognition that sets out
validity conditions.” Coleman and Leiter, Legal Positivism, at 245.

M Tbid., at 252.

W4 David Lyons argued that Raz’s argument from function really is an argument

from political theory. Lyons suggested that Raz thr.:u t that the rule of ition
cannot include contentful norms because society break up if individuals used
moral argument in adjudication. lrhcl.ividuah wnuld “break the law in of
avoiding the legal consequences by “challenging the justification of the rd.””

David Lyons, Moral Aspects of Legal Theory, in Midwest Studies in Philosophy VII 245
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Coleman made a similar argument against Schauer’s argument
for the limited domain thesis. The limited domain thesis says that
“the law must be only a part of [a] community’s stock of norms, 105
As with his argument against Raz's argument from function, Cole-
man argued that the limited domain thesis is not entailed by the
separability thesis. Coleman noted that Schauer believed that the
claim that law is a social fact entails the pedigree constraint, and
Schauer believed that the same reasons that demand the pedigree
constraint demand the limited domain thesis. The pedigree con-
straint states that the test of legality under the rule of recognition
must be a matter of simple, uncontroversial, and empirically verifi-
able fact.’™ But as we saw in the preceding paragraphs, the epis-
temic function of the rule of recognition does not demand the sort
of “epistemic adequacy” that can be satisfied only by a noncontent-
ful norm. As long as the legal officials can identify the rule of recog-
nition, it is no challenge to its epistemic adequacy that there is dis-
agreement as to its valid instantiations.’? Schauer thought that the
set of "hard facts” denoted by the pedigree constraint could play
the role of entrenched generalizations in a rule-based system of le-
gal reasoning.'”® But if, as Coleman showed, there is no reason to
distinguish between contentful and noncontentful norms on the ba-
sis of epistemic adequacy, then the limited domain thesis has to
stand on its own argument. Schauer’s argument is simply that if the
rule of recognition is a rule, and every rule is extensionally diver-
gent from some set of norms that would better promaote its purpose,
then the rule of recognition cannot include all of a “community’s
stock of norms.” 1™ [n other words, the rule of recognition cannot be
particularistic. Coleman asked why. If legal officials test the validity
of law particularistically because the criterion of legality in the rule
of recognition requires them to do so, and the criterion is epistemi-
cally adequate, both the separability thesis and the social rule the-
ory are satisfied. There is nothing about positivism that prohibits
the contingent (and somewhat unlikely) overlap between the set of

(Peter A. French, Theodore E. Uehling Jr., and Howard K. Weittstein, eds., 1982). Raz
denied that this was ever his argument. See Raz, ALM, at 235,

% Coleman, RSF, at 723

06 [hid., at 718,

W7 See ibid., at 7zo-2.

1% The phrase “hard facts” is Coleman’s. See Coleman, Negahive and Positive Pos-
itrpism, at 149.

1% Coleman, R5F, at 723.
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norms identified by a society’s test of legality and that society’s en-
tire set of norms.

Second, Coleman argued that the law’s claim to be a practical
authority does not restrict the rule of recognition to criteria that
tests only a norm'’s social source, not its substance or moral mer-
its. 10 According to Raz, an authoritative conclusion has to be as-
certainable without reference to the dependent reasons that the
authority was supposed to consider in drawing its conclusion. If a
judge is to determine whether a norm against murder is valid law,
the rule of recognition is supposed to provide a second-order rea-
son for adopting the norm, even though it is likely that the judge
would have adopted the norm on the basis of his or her own first-
order, dependent reasons. Coleman, who was sympathetic to
Raz's account of authority in law, did not think that incorporation-
ism “requires uncovering a norm's underlying justificatory rea-
sons.” "M This is because not every moral value in a rule of recogni-
tion will necessarily be relevant to the considerations that
underlie every norm in a legal system. Coleman offered the fol-
lowing example: Imagine a legal system that restricts legality to
only those laws that do not violate “fairness.” A judge who had to
determine the validity of a law that prohibited murder would not
have to “look to the underlying moral reasons for having a prohi-
bition against certain intentional killings.”""? According to Cole-
man, the judge would have to test the enactment against other
moral values, such as values relating to the form and manner of
enactment, and other issues of “fairness,” but those values do not
relate to the first-order reasons the judge might have for thinking
that a law against murder was a good thing."? 50 a rule of recogni-
tion that incorporated a nonsocial source such as a moral value
into its criteria of legality could still provide a second-order rea-
son for action.14

U8 Coleman, AR, at 305; Coleman and Leiter, Legal Positivism, at 2567, Schauer
did not think that law must necessarily be ble of being a practical authority, and
therefore he did not follow Raz in taking up this argument. See, for example, Freder-
ick Schauer, Positivism Through Thick and Thin (Address at a Conference on the Works
of Jules Coleman, October 14, 1996); Frederick Schauver, Fuller's Internal Point of View,
13 L. & Phil. 285 (1994).

W Coleman, AR, at 306,

U Jhid., at 307.

1 See Coleman, AR, at 107, and see Coleman and Leiter, Legal Positivism, at 356.

u4  See Coleman, AR, at 3o7; and see Waluchow, Inclusive Legal Positivism, at 13g—40.
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Coleman also argued that it would be a mistake to rely covertly
upon the argument for the pedigree constraint in trying to make an ar-
gument for the sources thesis. At times we speak of law’s being an au-
thority for citizens. One might argue, therefore, that in order to be an
authority, the law must be easily discernible. In other words, unless
the rule of recognition is objective and noncontroversial, it will fail to
function as a second-order reason for action for the general popu-
lace."'s Coleman noted that this really is just the epistemic function ar-
gument again, and it fails for the same reasons it failed before." First,
the rule of recognition is a validation rule, not an identification rule.
Second, it will be recalled that the rule of recognition is addressed to
legal officials, not to citizens. Ordinary citizens, if they ever think
about the law, do not refer to the rule of recognition when they try to
determine the primary rules that impose duties upon them. Citizens
very often utilize a variety of identification rules to determine their legal
duties, but there is no reason to assume that the citizens’ identification
rules resemble the rule of recognition.!’” One might think that the
main feature of an identification rule would be that it was a reliable in-
dicator of the primary rules in society. For example, a very useful
identification rule in a complex legal system like modern America’s is
“To determine what your primary duties are, ask a lawyer." It is possi-
ble, therefore, that in a modern constitutional democracy the most
useful identification rules do not incorporate moral language, while
the rule of recognition does. In that case, the sources thesis would be a
constraint on the rules that citizens use to determine their obligations,
but not on the rule that legal officials use to determine legal validity.
An incorporationist rule of recognition could be a second-order rea-
son for action for judges while a nonincorporationist rule of identifica-
tion could be a second-order reason for action for citizens. 18

Finally, Stephen Perry raised an argument against nonincorpora-
tionism related to Coleman’s critique of the argument of the sources
thesis. If, as Raz argued, judges are to treat social sources as author-
itative conclusions, then judicial precedent must have the same pre-
emptive force as legislation."" As Perry showed, although courts do
treat precedents as second-order reasons for action, contrary to

13 See Coleman, AR, at yo7

lit  See Coleman and Leiter, Legal Positivisw, at 257.

7 See Coleman, AR, at 308; Coleman and Leiter, Legal Positivism, at 258,
"1#  This is a possibility Coleman acknowledged. See Coleman, AR, at 308.
us  See Perry, Judicial Obligation, at 232.
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Raz's characterization of practical authority, courts do not treat
them as exclusionary reasons.'® Courts typically look to the reasons
underlying a precedent in the course of determining its application.
Perry therefore argued that common law precedents “cannot be re-
garded as being instances of Raz's central case of exclusionary
rules, which are rules that possess a relatively large measure of in-
dependence from their justifying reasons.”'?! This is not to say that
precedents are not second-order reasons for action, just that second-
order reasons for action may still permit some consideration of
first-order reasons. A court is bound by precedent unless it is “satis-
fied that the collective weight of the reasons supporting the oppo-
site result is of greater strength, to some degree, than the weight
which would otherwise be required to reach that result on the ordi-
nary balance of reasons.”12 Accordingly, the rule of recognition in
common law systems sometimes determines the validity of judicial
decisions by directly applying the sort of values the decisions were
meant authoritatively to determine. This does not make law any
less of a practical authority, because Perry insists that common law
judges are guided by second-order reasons for action, and are not
simply legislating.'® But it does show that the demand that the law
bear practical authority does not force a positivist to restrict the rule
of recognition to social sources, because moral norms can provide
second-order reasons for action.

To conclude this section, then, the incorporationists seemed to
have successfully argued that neither of the commitments that they
share with the nonincorporationists requires that the rule of recog-
nition exclude moral values from the criteria of legality. Hart clearly
agreed. In his Postscript to The Concept of Law, he stated that he
never intended to endorse “plain fact positivism,” in which “the
identification of law must consist only of historical facts."12¢ Hart
said that if by “pedigree” we mean only historical facts “which con-

1 Seeibid., at 235-6.

2 [bid., at 239.

1 [bid., at 222,

' Perry called his characterization of the role of second-order reasoning in
common law systems the “strong Burkean conception of precedent™: "[Plrevious
judicial reliance upon the set of principles for which a given proposition stands
does not exclude action upon a subsequently reconsidered balance of reasons, but
is simply deemed, in effect, to confer a somewhat greater weight upon those prin-
ciples than they would otherwise have received when reconsideration occurs.”
Ibid., at 239.

13 Hart, CL, at 247.
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cern law-creation and adoption,” then he is not a plain fact posi-
tivist, because he clearly believes that the rule of recognition in the
United States (for example) explicitly adopts substantive con-
straints on the content of legislation.'® Although Hart never said so
explicitly, Dworkin’s characterization of “plain fact” positivism was
really the same as Raz's pedigree constraint on the rule of recogni-
tion.'?® Hart's reasons for rejecting the pedigree constraint (whether
Dworkin’s or Raz’s) were slightly different from Coleman's, how-
ever. Hart conceded that the incorporation of morality into the rule
of recognition would make it a less reliable tool for the identifica-
tion of the law.' Rather than argue that the rule of recognition does
not have an identification function, Hart argued that the rule of
recognition’s identification function is a matter of degree. Hence, a
rule of recognition that is less ascertainable than another might still
provide an adequate test for law: “|T|he exclusion of all uncertainty
at whatever costs in other values is not a goal which I have ever en-
visaged for the rule of recognition ... a margin of uncertainty
should be tolerated, and indeed welcomed in the case of many legal
rules. . . ."1Z Hart concluded that the criteria of legality may be con-
tentful because as long as the rule of recognition fulfills some part
of its identification function, it is fulfilling its function.

7.5. INCORPORATIONISM AND
THE PROBLEM OF INSATIABILITY

An incorporationist can show why the rule of recognition may be
controversial in its instantiations and yet still be epistemically ade-
quate. He or she can show why the rule of recognition may require
judges to make normative judgments and yet still be a practical au-
thority. In both arguments part of the incorporationist’s argument
turns on showing that the normativity of a moral value does not in-
terfere with other features it may possess that enable it to be a crite-
rion of legality. So, for example, Coleman proved that the fact that a
moral norm may be less ascertainable than a social fact is irrelevant
to the question of whether the norm could be used to validate the
acts of other legal officials. And Coleman also proved that the fact

Iz Seeibid., at 250.

iz  See Coleman, AR, at 290.
i See Hart, CL, at 251,

128 [bid., at 251-2.
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that a criterion of legality based on a moral value may require a law
applier to engage in moral reasoning is irrelevant to the question of
whether it could be a second-order reason for action for legal offi-
cials. These sorts of arguments against nonincorporationism fall un-
der what might be called the "no difference thesis™: that it makes no
difference to the operation of the rule of recognition whether a crite-
rion of legality is a moral value or a nonmoral fact.

Raz and Schauer have one remaining argument that challenges
the “no difference thesis.” They claimed that morality is different
from other criteria of legality because any attempt to incorporate a
moral value into a rule of recognition results in the illegitimate in-
troduction of additional moral values into the law applier’s reason-
ing. These additional values are illegitimate because they were not
originally part of the rule of recognition; hence the law applier
ceases to act in his or her capacity as a law-applying organ and be-
comes a law-creating organ, Rather than promote modesty and
“role morality,” incorporationism promotes a form of judicial
usurpation.’® That is why the pedigree constraint and the sources
thesis are needed - unless the criteria of legality are tethered to non-
contentful facts, law-applying organs will illegitimately engage in
law creation. It is important to note that this argument is not based
on a concern that a rule of recognition which incorporated morality
would be difficult to ascertain, or that it would require judges to
consider first-order reasons for action. The argument is, rather, that
moral values cannot be cabined - that once one moral value be-
comes part of the rule of recognition, more follow. Of course, this is
a version of the insatiability argument I made against Dworkin in
Chapter 6. Raz and Schauer claimed, in effect, that it works as well
against Coleman and Hart as it does against the fundamental rights
theorists. It is important to see why the nonincorporationists might
say this and why they would be wrong.

The pedigree constraint was designed to establish what Raz
called the “limits of law.” Contrary to the incorporationist, who
thought that whether law and morality are extensionally divergent

% Schauer thought that only if a rule applier is imited to a set of norms smaller
than all the norms in society can there be differentiation among roles in a legal sys-
tem. This is clear from Schauver’s argument connecting rule-based decision making
and what he calls “role differentiation”: "Only when there is role differentiation, and
aluways when there is role differentiation, will [rules] be an essential component of the
&rﬁm of differentiation, of the process of allocating decisionmaking power”

uer, RRL, at 686.
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is a contingent matter, Raz thought that the law must have limits
because the law cannot “contain all the justifiable standards (moral
or other) nor does it necessarily comprise all social rules and con-
ventions.”1® Schauer thought the same thing: “positivism is about
normative systems smaller than and distinguishable from the entire
normative universe.”!* The limits of law thesis presupposes that
there must be a way to describe the point at which the extensional
divergence between legal norms and moral norms occurs. On the
other hand, incorporationism cannot “provide an adequate crite-
rion for separating legal references to morality . . . from cases of ju-
dicial discretion, in which the judge, by resorting to moral consider-
ations, is changing the law."2 Unless such a criterion can be
described, the incorporationist must conclude that “all social norms
are automatically . . . binding as law” and therefore violate the de-
mands of the limits of law.13

As we saw previously, the incorporationist can argue that posi-
tivism is compatible with a rule of recognition that was contingently
coextensive with "all” the norms of its society. But the insatiability
argument focuses on a different point. Raz and Schauer believed
that because the incorporationist cannot provide a test that identi-
fies which moral values are in the rule of recognition (and which are
not), the law applier will always act as if all of society’s moral values
are in the rule of recognition whenever a moral value is part of the
rule of recognition. Why did the nonincorporationists think this?

Raz thought that the incorporationist is committed to saying that
“all that is derivable from the law (with the help of other true
premises) is law.”!¥ Hence, the incorporationist thinks that "all the
moral consequences of a legal rule are part of the law.”"1% There are
two steps to Raz’'s argument. First, Raz equated “all the moral con-
sequences of a legal rule” with “all of society’s moral values.” This
equation is not obvious. It may be possible that the moral conse-
quences of a rule against murder, for example, may be only a subset
of all the moral values in a society. It is not clear, for example, what
the values implicated in a rule against murder have to do with is-
sues of economic equality. Second, Raz claimed that the incorpora-

1 Raz, AL at 45.

M Schauer, Rules, at 199.

2 Raz, AL, at 47.

W Raz, Legal Principles, at 849.
¥ Raz, ALM, at 229,

12 Tbid., at 230.
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tionists made the mistake of equating “being entailed by the source-
based law” with “being endorsed by the sources of law."13% Raz’s ar-
gument is that because the rule of recognition is the expression of
an authority’s belief or opinion, it cannot be interpreted to be an en-
dorsement of all of the conclusions it logically entails.'¥ That may
be true enough, but the incorporationist needs to claim only that the
rule of recognition can be interpreted to be an endorsement of some
of the conclusions it logically entails. Hart suggested as much when
he distinguished between core and penumbral meaning.!%® Raz
himself noted that while he rejected the claim that authorities com-
mand all that is entailed by what they say, authorities “can and do
direct and guide by implication.”'*® Raz had to say the latter be-
cause he rejected originalism. Raz, unlike Bickel or Bork, thought it
incoherent to believe that the only way to interpret the Eighth
Amendment of the U.S. Constitution is to say that its meaning “is
determined by the thoughts actually entertained by the lawmakers
when making the law.”% He argued, instead, that the authors of
the Eighth Amendment could have had the concrete intention that
their words be interpreted according to whatever rule of interpreta-
tion was required by the legal system’s rule of recognition.'! The
content of the rule of interpretation and the ultimate results it gen-
erates would vary from legal system to legal system, but what
would not change is that “the character of the rules for imputing in-
tentions and directives to the legal authorities is a matter of fact and
not a moral issue.”2 Because the rules of interpretation of moral

language are themselves matters of convention, the rule of recogni-

1%  hid., at 211.

17  Raz argued that when the rule of recognition includes sources that do not
have single identifiable {or even natural) authors, the rule of recognition will estab-
lish a convention that provides when certain sources will be treated as the product of
authorial intent. See ibid., at 236.

W%  See Hart, Positivism and the Separation of Law and Morals, at 6o7.

% Raz, ALM, at 230. This argument was in response to David Lyons's claim that
Raz’s nonincorporationism is based on an “explicit content thesis.” See Lyons, Moral
Aspects of Legal Theory, at 237.

" Ragz, ALM, at 232. Unlike Bickel or Bork, Raz has not evidenced any moral
mmmrﬂmmdﬂwlduﬂmmﬁmrpunm*{pmppm]am«t-

ist ethical position.” Raz, ALM, at 215. For a more complete picture of Raz's own
form of liberalism, see Joseph Raz, The Morality of Freedom (1986).

Wl See Raz, ALM, at 233. In the case of the U.5. Constitution, it is probable that
the original framers thought their words should not be interpreted through the
meﬂﬂ:f“migimlm See H. Jefferson Powell, The Original Linderstanding of Original
Intent, g8 Haro. L. Rev. 885 (1985).

W2 Raz, ALM, at 233.

297



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

tion’s moral implications are distinguished by a nonmoral fact from
the rule’s moral entailments. Raz's argument has to have been,
therefore, that in the absence of a convention for the interpretation
of moral language, a judge would have no way of limiting the set of
moral implications entailed by that language. Conversely, where a
judge uses a rule of interpretation in tandem with moral language,
the rule of recognition is not incorporating a moral value, because
the law applier is not interested in what the moral concept denoted
by the moral language really means; the law applier is interested in
what the concept conventionally means.'43

Schauer thought that the rule of recognition cannot incorporate
a moral value because if it does then the judge will apply the law
based on an “all things considered” judgment.'¥ Thus, he thought
that if the rule of recognition incorporates a moral value, it incor-
porates “the full set of society’s principles.”1% As [ noted previ-
ously in the discussion of Raz, it is not obvious why moral values
should behave insatiably in the rule of recognition. Schauer’s an-
swer was rooted in his theory of rules. For Schauer, every rule or
principle has a justification or goal. If the rule applier is allowed to
revise the content of the rule in light of the rule’s original goal,
then the rule applier will inevitably be led through an endless se-
ries of revisions:

[TThe potential tension between the general goal and its concretized in-
stantiation exists at every level. At one level, the tension is between lan-
guage and purpose; at the next, it is between that purpose and the deep
purpose lying behind it; at the next, between the deep purpose and an
even deeper purpose, and so on. meedmdeﬂutpurpmmust
not be frustrated by its instantiation, we embark upon a potentially
finite regress in which all forms of concretization are defeasible. 4

W A law has a source if its contents and existence can be determined with-
out using moral arguments (but allowing for arguments abowt people’s moral views
and infentions, which are mecessary for interpretation, for example).” Raz, AL, at 47 (em-
phasis added).

“* See Schauer, Rules, at 199. | agree with Coleman that by “all things consid-

ered” judgment, Schauer meant that maparﬁcuha-uu,aju ge should reach the
result that is best, all things considered.” Coleman, RSF, at 712.

1 Schauver, RRL, at 669.

W Schuaer, Formalism, at 534. Schauer made a similar argument in the case of
the First Amendment. He argued that if one viewed the First Amendment as incor-
porating a moral value, one would be obliged to view the First Amendment as incor-
porating the entire stock of society’s norms. This is because no matter which norm
one adopts to explain the First Amendment, there could always be a deeper and
more general norm to explain the first norm: “[Wlhat is the relationship, for exam-
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In the case of common law precedent, for example, Schauer argued
that if the rule of recognition is seen as incorporating a nonpedi-
greed moral value, then a judge attempting to determine the hold-
ing of a given case will be plunged into an infinite regress until he
or she ultimately decides the case on the basis of the “non limited
set of social norms.”147

Schauer noted that the incorporationist might want to argue
that the inclusion of a nonpedigreeable value would cabin the
judge to just the one value, not “the full totality of social fac-
tors.” 14 Schauer argued that the cabining is an illusion. If the non-
pedigreeable value is part of the law because it possesses the fea-
ture of morality, then other nonpedigreeable values that also
possess the feature of morality are parts of the law, too. If the
law’s point or purpose is to secure some state of affairs because
that state of affairs is warranted by morality, then the criterion of
legality for that law is morality. Like Raz, Schauer was assuming
that every moral value is potentially entailed by any law with a
moral goal. Schauer, in fact, had a reason for making this assump-
tion. He argued that every time a judge considers a nonpedi-
greeable norm, he or she is implicitly (or perhaps explicitly)
considering the entire “universe of judicially usable social propo-
sitions.” ¥ This is because “if positive law is always capable of be-
ing set aside in the name of nonpedigreed values, then even a de-
cision not to set aside the positive law involves a decision, en
passant, that the positive law is consistent with those larger val-
ues.”!® By extension, a decision not to set aside one set of larger
values must involve a decision that they are consistent with an
even larger set of values, and so on, until the decision maker ulti-
mately is deciding whether to set aside the positive law on the ba-
sis of an “all things considered” judgment about what ought to be
done in that situation.

How can the incorporationist respond to the insatiability argu-
ment? It should be obvious that it is simply not responsive for the
incorporationist to say, as Coleman did, that nothing in positivism

ple. of a ‘public deliberation’ justification for the First Amendment to the ‘democ-
racy’ justification that might lie behind ##7" Schauer, RRL, at 683 n78.

W' Schauer, RRL, at 671.

WA Ibid., at &70.

W Frederick Schauer, Is the Common Linp Law?, 77 Calif. L. Rev. 455, 466 (198g)
(reviewing Melvin A. Eisenberg, The Nature of the Common Liw [1988]).

1% Schauer, Rules, at 201,
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prevents that “the law in a particular community be unlimited.”15!
This argument, while probably correct, is beside the point. The tar-
get of Raz's and Schauer’s insatiability argument was not a rule of
recognition that explicitly incorporates all the community’s stock of
moral norms into the law (e.g., x is law iff x is what one should do,
all things considered). They each had reasons for doubting that a
decision-making system based on such a rule would be a legal sys-
tem, and we have looked at those arguments already. Their primary
target was a rule of recognition that incorporates a moral value but
not all moral or social values. An example of this sort of “limited”
incorporation is the following rule: “no norm can count as part of
the community’s law if it violates fairness.”'52 Raz's and Schauer’s
arguments were that although this rule of recognition is supposed
to incorporate only one aspect of morality, it will inevitably incor-
porate all of morality, thereby converting a “limited incorpora-
tionist” rule of recognition into a rule that incorporates society’s
complete stock of norms.

We have already seen that Coleman had two responses to the in-
satiability argument. First, as he noted in his argument against
Raz's argument from function, the fact that the correct application
of a moral value may be controversial does not mean that a judge is
applying an open-ended set of moral values when using that moral
value to validate official acts. For example, the fact that the applica-
tion of the word fairness may be controversial does not mean that
each judge is not actually testing the validity of the law against the
moral value of fairness, as opposed to justice, or equality, or what
would be best “all things considered.”'® According to Coleman, the
ability of legal officials to converge around certain moral principles
(such as fairness) is quite separate from the unnecessary and un-
likely demand that they agree on what those moral principles re-
quire.'™ Therefore, the fact that the concept of fairness may have a
potentially broad set of logical entailments or might require the
judge to take into account a wide range of social values does not
challenge the incorporationist claim that every judge can and does
refer to certain aspects of morality like fairness when he or she vali-
dates some legal act. Second, as we saw in Coleman’s rebuttal to

15 Coleman, RSF, at 724.
%2 Coleman, AR, at 306.
15 Ibid., at 296.

= [bid., at 295-6.
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Raz’s argument about practical authority, the aspects of morality that
a judge would use to determine whether a law was fair are not the
same as the "aspects” of morality that would justify the law. In the
example he offered, Coleman noted that the first-order reasons a
judge might have for thinking that someone ought not intentionally
take human life except under certain conditions are very different
from the first-order reasons the judge might have for believing that
a law against murder is fair.!* For this argument to work, the aspect
of morality denoted as “faimess” cannot turn out simply to be the
same as the aspect of morality that would motivate a law against
murder: There must be some way of applying the latter without col-
lapsing it into an “all things considered” judgment that incorpo-
rates the former. Coleman asserted that there is no reason to assume
that such a collapse must occur: An “inquiry into fairness does not
lead inevitably to the moral or other reasons that would justify the
[law] in the first place.”15¢

The incorporationist’s argument against the insatiability thesis
relies on the claim that a decision maker can apply an “aspect” of
morality such as fairness without engaging in a broader “all things
considered” judgment. I think that the incorporationist can make
this claim about moral values, but it is not obvious and will require
additional argument. The problem is this: As we have seen in Chap-
ter 6, moral reasoning is insatiable. Conscientious decision makers
applying a moral value must test and revise each and every step of
their practical reasoning against the theory of morality they believe
is true. That theory may be simple or complex, consequentialist, de-
ontological, intuitionist, or any one of a variety of approaches, but it
will ultimately answer the same question: What ought to be done,
“all things considered”? This is a commonplace point, and it is eas-
ily illustrated within the context of Coleman’s own example. He
claimed that in order to determine whether a law against murder is
“fair” we would not have to examine the reasons that would justify
“a prohibition against certain forms of intentional killing."% Cole-
man seemed to think that “fairness” is a feature of just “the form
and manner of enactment” of a law."1® But this is not obviously
correct. Fairness might involve the point or purpose of the law, and

™ [bid., at 307.
1%  [bid., at 30b.
I Ibid., at 307.
1% Jhid.
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not just how the point or purpose was realized. In Coleman'’s exam-
ple, fairness may require an examination of precisely those consid-
erations that one would use to determine which forms of inten-
tional killing the law will prohibit. For example, a feminist might
argue that the substance of a murder statute must take into account
the unfair treatment of women by society in general and by the po-
lice more specifically. Under this account, a murder statute that did
not expand the definition of “self-defense” to include women who
killed their sleeping batterers would not be fair, even if the form
and manner of enactment were impeccable.'>

That any one aspect of morality is connected to other aspects of
the moral theory of which it is an aspect is a problem that is quite
familiar to students of constitutional law. The entire debate over the
proper interpretation of the due process clause of the Fourteenth
Amendment illustrates how difficult it is to make a priori distinc-
tions between one aspect of morality (for example, “due” process)
and other aspects of morality, such as equality, liberty, and pri-
vacy.'® As Justice Harlan noted, the due process clause “is not a se-
ries of isolated points pricked out in terms of the taking of property;
the freedom of speech, press, and religion; the right to keep and
bear arms; the freedom from unreasonable searches and seizures;
and so on . .. [i]t is a rational continuum.”é! [t does not take much
argument, or a very sophisticated political philosophy, to see that
each of these aspects of morality may affect the others, and that
from the perspective of moral judgment, each must be reconciled
with the others under the umbrella of a theory of justice. This is not
because the language of morals is indeterminate. Waluchow argued
that although terms like equality and liberty are more open-textured
than words like vehicle and radio, they nonetheless “admit of deter-

% See generally Self-Deferse and Relations of Domination: Moral and Legal Perspec-
tives on Battered Women Who Kill, A Symposium 57 LL Pitt. L. Rev. (1996), and especi-
ally Anthony ]. Sebok, Does an Objective Theory of Self-Defense Demand Too Much?, 57
L. Pitt. L. Rew 725, 7536 (1996) {arguing that definition of terms like imminent
should reflect unequal distribution of risk as a result of institutional sexism).

@  Paul Brest has argued that no matter which moral value a rule of recognition
actually tries to identify, that value can always be "manipulated” to reach an ever-
widening set of new problems. See Paul Brest, The Fundamental Rights Controversy:
The Essential Contradictions of Normative Constitutional Scholarship, go Yale L]. 1063,
10815 (1981). | agree with Brest that the insatiability of morality is a problem for
constitutional law; | just don’t agree that it is an insoluble problem.

W1 Ppe v. Ullman, y67 U.S. 497, 543 (1961) (Harlan, ]., dissenting).
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minate meaning.”'%? Raz and Schauer were quite comfortable say-
ing that the words equality and liberty have determinate meaning;
what they might have pointed out, however, is that each legal offi-
cial determines the meaning of different moral terms according to
the theory of morality he or she endorses. The argument from insa-
tiability does not rely on the open texture of moral language but on
the monistic and quite determinate nature of moral reasoning. Nei-
ther utilitarians nor Rawlsians think that the answer to the question
“Does law x violate fairmess” is necessarily indeterminate; nor
would they think that the answer to the question “Does law x vio-
late equality” is necessarily indeterminate. But both utilitarians and
Rawlsians would say that the answer to either question ought to be
determined through the same method - the theory of morality he or
she endorses (which, of course, they disagree upon). So nothing in
this argument turns on an appeal to the open texture of moral lan-
guage; if anything, the argument gets its force from the fact that it
recognizes that because moral reasoning can be determinate, it can
be far-reaching in its scope.

Confronted with the insatiability argument, the incorporationist
could go in two directions. One strategy is to admit that Raz and
Schauer (and Dworkin) are correct, and that every rule of recogni-
tion which incorporates a moral value commits the law applier to
making judgments based upon the moral theory he or she thinks is
best, all things considered. It will be recalled that Coleman argued
that a rule of recognition which explicitly incorporates an “all
things considered” criterion of legality could be a legal system, and
so this strategy is available to the incorporationist. This approach is
descriptively identical to strong natural law.!®® The incorpora-
tionist, then, is free to say that every rule of recognition which in-
corporates a moral value is really incorporating all of justice. This
would not make the incorporationist a natural lawyer — after all, it
may simply be a contingent fact that every rule of recognition that
incorporates a moral value is coextensive with justice.!® An impor-
tant reason to resist this solution is that it would conflict with the
general consensus among positivists that no modern legal system
has completely incorporated all of morality or justice into its rule of

W2 See Waluchow, Inclusive Legal Positivism, at 156,

3 “Suppose the clause in the rule of recognition states: The law is whatever is
morally correct.” Coleman, Negative and Positive Positivism, at 156.

"  Coleman, RSF, at 724.
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recognition. Modern legal systems, such as those of the United
States, Canada, and England, have adopted “limited incorpora-
tionist” rules of recognition. They are written in a form similar to
Coleman’s example: x is a law iff x satisfies an aspect of morality.
The incorporationist, if he or she wants to take seriously these legal
systems, must find a way to resist the conclusion that every rule of
recognition which incorporates an aspect of morality incorporates
all of morality.

The second direction the incorporationist could go is to argue
that the reason legal officials can treat moral values like “fairness”
or “equality” as aspects of morality is that there are rules of inter-
pretation which determine what role moral reasoning will play in
the application of these values. A simple legal system — one that ex-
plicitly embraces a monistic test of legality — would not need a rule
of interpretation in its rule of recognition. The rule of recognition
that “the law is whatever is morally correct” or that “whatever
Dworkin says is law” tells the law applier to adopt a simple norm
as his or her test for validity.'® While the two rules may be very dif-
ferent in the degree of controversy that may accompany the appli-
cation of the single norm each contains, there could be complete
agreement among the relevant legal officials over what each rule
says. That was the lesson of Coleman’s distinction between the
identity and validation functions of the rule of recognition.

Now imagine that a rule of recognition possesses more than one
norm. For example, the rule is “a legislative enactment can be valid
only if it meets the demands of fairness.”1% This rule is complex in
the following way: It has at least two parts. First, a law applier must
be able to identify when an official act is a "legislative enactment”
(or authorized under a “legislative enactment”). Second, a law ap-
plier must be able to identify “fairness” among all the moral values
that make up the theory of morality of which it is an aspect. Satisfy-
ing both parts of the rule like this is something that law appliers do
all the time; but we should notice how they do it. In the foregoing
example of the complex rule, the law applier determines that a pu-
tatively legislative act is actually a legislative act because it satisfies
certain criteria. That may seem simple, but of course it is not: It in-
volves not only the ability to count votes in a legislative session but
also the ability to determine when certain qualifications have been

s See Coleman, Negalive and Positive Positivism, at 156; Coleman, AR, at 293
¥4 See Coleman, AR, at 306,
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met. The conception of a “valid enactment” has no a priori status; it
is determined by a social rule that tells legal officials when some-
thing is to be treated, for purely conventional reasons, as a legal
fact. Hart called this sort of social rule a secondary “rule of
change.”'¥? Coleman and Leiter argued that either the rules of
change are validated by the rule of recognition, in which case they
are not social rules, or they are part of the rule of recognition, in
which case they do not serve an identification function.'® It seems
to me that Hart's view was that rules of change were part of the rule
of recognition and served an identification function.® This com-
ports with our experience of complex rules of recognition. If the
rule tells a legal official that an enactment is law if it is fair, then the
rule of recognition presupposes that a certain legal fact - the “enact-
ment” - will be identified by the legal official and then tested
against fairness. The result of this multistep process will be an an-
swer to the question “Is an official act valid?” (i.e., is an arrest/
obligation under this law valid?), but only after the legal official
charged with determining validity also determines the identity of
certain legal facts (e.g., was this law signed by the queen in Parlia-
ment?). The same ineliminable need for the rule of recognition to in-
clude rules of identity explains how complex rules of recognition
incorporate legal facts such as the holdings in precedents. A rule of
recognition which says that a precedent is law if it is fair presup-
poses that a certain legal fact - the precedent’s holding - will be
identified by the legal officials and then tested against fairness.
Even more so than with legislation, the rule of recognition will have
to include a set of social rules that tell when putative holdings are
really holdings. Whereas legal systems often try to codify the rule of
change, rules of “adjudication” are mostly conventional, in that
their presence in the legal system is based on nothing more than “a
convergent social practice and a shared critical or reflective atti-
tude” among legal officials. 1™

We therefore see that although simple rules of recognition do not

serve an identification function, complex rules of recognition do

7 See Hart, CL, at gs.

¥ See Coleman and Leiter, Legal Positivism, at 245.

¥ “Plainly, there will be a very close connection between the rules of change
and the rules of recognition: for where the former exists the latter will necessarily in-
corporate a reference to legislation as an identifying feature of the rules. . . " Hart,
CL, at gb (emphasis added).

7 Coleman, AR, at 204.
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serve as rules of identification for legal officials even as they serve
as rules of validity as well. This point was nicely illustrated by Kent
Greenawalt's discussion of the rule of recognition in the United
States. Greenawalt argued that, as an initial matter, it would be a
mistake to say that most of the written Constitution is part of the
rule of recognition in the United States.'” The amending clause (Ar-
ticle V) is part of the rule of recognition because it is the supreme
criterion of legality, but the Fourteenth Amendment is not because
legal officials refer to criteria like the amending clause to determine
that the Fourteenth Amendment is part of the Constitution.'” [f the
rule of recognition were simply the amending clause, then one
could conceivably argue that the United States’ rule of recognition
served only a validation function. But Greenawalt thought that the
rule of recognition for the United States must include much more
than just the supreme criterion of legality. He noted that the amend-
ing clause must be supplemented by “standards of interpretation”
that enable legal officials to apply the amending clause and the
norms identified by the amending clause. So, for example, the rule
of recognition includes standards of interpretation for statutes,
common law precedent, state constitutions, and the constitutional
language itself.”” These standards of interpretation are, nonethe-
less, social rules.

Imagine that an appellate judge is asked to validate an official act
taken under Article Il involving the application of a substantive
tort doctrine by a federal district court judge in a diversity case. The
amending clause, which can point the law applier toward a whole
host of rules authorized through the Judiciary Act of 1789, will not
be an effective validity rule unless the judge can identify binding
substantive state law precedent.!™ The rule of recognition in the
United States must include an interpretive rule that tells judges
how to do the latter. That rule of interpretation will be a social rule:
Judicial practice concerning the identification of state common law
precedent will converge around it, and judges will criticize those

7 Kent Greenawalt, The Rule of Recognition and the Conshifution, Bs Mich. L. Ren.
621, 643 (1987).

17 See ibid., at 643. The rule of recognition, if it were just the amending clause,
would be: “whatever the Constitution containg that is not itself enacted according to
another part of the Constitution.” Ibid., at 637.

1 Seeibid., at 659.

N Seeibid., at 648-9.
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who reject it as the way to identify state common law precedent.
This is exactly what Hart had in mind when he described how inter-
pretive rules may be incorporated into the rule of recognition. He
noted that “the rule of recognition is treated in my book as resting
on a conventional form of judicial consensus. That it does so rest
seems quite clear at least in English and American law for surely an
English judge’s reason for treating Parliament’s legislation (or an
American judge’s reason for treating the Constitution) as a source
of law having supremacy over other sources includes the fact that
his judicial colleagues concur in this as their predecessors have
done.”173

7.6. INCORPORATIONISM AND IDENTIFICATION

Once we realize that complex rules of recognition serve an identifica-
tion function for legal officials, the problem of insatiability becomes
quite manageable for the incorporationist. Let us return to the exam-
ple of a complex rule of recognition from the preceding example. We
saw how rules of interpretation (about statutes) would help legal offi-
cials identify the legal facts called “enactments.” The second half of
the rule demands that we test the enactment against “fairness.” Just as
an enactment can be identified only through the application of a rule
of interpretation that is part of the rule of recognition, the same can be
said of “fairness.” Fairness in the legal context does not mean “what
ought to be done, all things considered.” Like the word enactment, fair-
ness does not have an a priori legal meaning, even if it does have a de-
terminate but contested meaning to the Rawlsian and the utilitarian.
Hart argued that under the English and American legal systems the
rule of interpretation concerning legislative supremacy often directs a
judge to identify a legal fact notwithstanding the judge’s own convic-
tions. We should assume that there are rules of interpretation concern-
ing moral values that also direct a judge to identify the “legal” mean-
ing of words like fairness, notwithstanding the judge’s conviction of
what fairness really means, all things considered.

Thus, a judge who applied the rule of recognition in the forego-
ing example to an official act in which someone was convicted for a
certain form of intentional killing would have to identify “fairness”
in his or her legal system. To do this the judge would have to look to

7 Hart, CL, at 267.
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the rule of recognition for the rules of interpretation. Just as with
the rules of interpretation concerning the identity of legislative en-
actments, there will be rules of interpretation that will tell the judge
how to identify fairness. The actual set of rules of interpretation will
vary from legal system to legal system. They may direct the law ap-
plier to consult a variety of sources, ranging from the original intent
of the framers of the enactment, the legislative materials they left
behind, the dictionary meaning of the word in question, the current
popular understanding of the word, or the judge’s own view of
what should be done, all things considered. The one thing the rule
of interpretation cannot do is tell the rule applier to determine the
fairness by asking only “"what justice would require, all things con-
sidered.” This would convert a complex rule of recognition into a
simple rule of recognition.

The limitations of using morality as an interpretive rule is some-
thing that both Greenawalt and Perry noted in their discussion of
complex rules of recognition. Greenawalt, for example, observed
that the American rule of recognition would require a judge to in-
terpret the phrase search and seizure in a manner that balances the
rule of interpretation “fairness (in police searches) means what is
fair according to the best moral theory” with other rules of interpre-
tation, such as “fairness means what a clear line of precedents says
it means” or “fairness means what a clear line of precedents says it
means in cases not involving new technologies.”'™ Perry noted that
the “strong Burkean model,” which he believed characterizes the
common law system, recognizes that a judge must use reasons in-
dependent of justice in the course of identifying moral values in the
law.'7 Unlike Raz, who argued that judges may never use first-
order reasons to identify the law, Perry, as we saw previously, ar-
gued that judges may examine the first-order reasons the rule of
recognition was designed to settle. But Perry’s views on the revis-
ability of the rule of recognition are compatible with - in fact pre-
suppose - rules of interpretation of the sort discussed previously.
This is because under the strong Burkean conception a judge cannot
simply decide according to what “he now thinks is correct” but
must balance his or her conclusion against a range of factors, in-
cluding “the position in the judicial hierarchy of the courts that
have relied upon the [competing| proposition in the past, the num-

1™ Greenawalt, Rule of Recognition and the Constitultion, at 656-67.
7T See Perry, Judicial Obligation, at 222
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ber of times that it had been relied upon, and the age of the relevant
precedents.”)7 The point of this argument is not to approve of the
particular mix of interpretive rules that Greenawalt and Perry
claimed to have found in the rules of recognition that they analyze.
Greenawalt and Perry simply illustrate my point that if a rule
of recognition includes a rule of interpretation that asks the judge
to make an “all things considered” judgment about what justice
would require fairness to mean, that rule will necessarily be bal-
anced against other rules of interpretation.

It should be clear that the rules of interpretation used by the
judge to identify fairness may produce highly controversial results,
and that there may be more disagreement among judges who en-
gage in the task of identifying fairness than if the same judges were
trying to identify whether an official act was an enactment. But that
is not evidence of the value “fairness” acting insatiably, but a conse-
quence of the fact that some legal concepts are more vague than
others.'™ If, as Hart argued, vagueness is not fatal to the rule of
recognition serving its identification function, a rule of interpreta-
tion could be a social rule even if its application were controversial:

It is true that a rule of recognition containing such an interpretive
criterion could not, for reasons discussed [previously,] secure the
degree of certainty in identifying the law which according to
Dworkin a positivist would wish. None the less, to show that the
interpretive test criterion was part of a conventional pattern of
law-recognition would still be a good theoretical explanation of its
legal status.'®

The fact that the same rule of interpretation can be used to identify

many different conceptions of fairness does not mean that a rule of
ition such as “a legislative enactment can be valid only if it
meets the demands of fairness” is so unascertainable as to be use-

m[. Tbid., at 240-1. "‘nwn; !rulu]mm]’enjr's dmw thatlhe mwﬁv:flﬂnf com-
mon law reasoning as a “all things considered” moral judgment prece-
dent, but there is no reason why the mﬂdhemntmdt];dhutmamumd
interpretation. His own example of the identification of the standards of liability in
neghsem:e suggests that a common law uysumcnuld:.hnmqumjudgnmuke
other sources into account, such as public attitudes about what is “reasonable” con-

duct that the judge him- or herself does not believe would bring about the best re-
sult, “all things considered.” See, for example, Perry’s rejection of Dworkin's view
that the of adjudication is the development of the “soundest” theory of law
that can be developed for a jurisdiction. See Perry, Judicial Obligation, at 255 n133.

i7 See Hart, CL, at 251.

% Thid., at 265-6.



LEGAL POSITIVISM IN AMERICAN JURISPRUDENCE

less. Obviously, if the rule of recognition depends on two concepts,
and one of them (fairness) is the product of a combination of ele-
ments including but not limited to what the judge thinks fairness,
from the perspective of justice, means, judges will disagree both in
the application and the identification of fairness. But agreement in
the identification of fairness may not be an important element of the
rule of recognition, because what the judge should do if there is dis-
agreement will depend on the rule of recognition itself. While it is
true that there must be agreement among the relevant legal officials
as to the identification of the rule ot recognition, as Hart noted,
there can be far less agreement among the legal officials over the
identity of the legal concepts upon which the rule of recognition re-
lies, such as “enactment” or “fairness.” If there is great disagree-
ment over the identity of a concept such as “fairness,” then the rule
of recognition must have a rule that tells law appliers what to do in
the face of that controversy. The rule may tell rule appliers to ignore
the fact that other law appliers have identified different conceptions
of fairness, or it may tell them to defer to another law applier in cer-
tain circumstances. As Coleman pointed out, “existence of contro-
versy [in the rule of recognition] does not preclude the existence of
conformity of practice in resolving it.”1#

This review of the role that rules of interpretation play in the
identification of different elements of complex rules of recognition
gives us a better understanding of how judges can have strong dis-
cretion in legal systems that incorporate moral values. Hart argued
that even cases which involve the application of moral values might
require judicial discretion. Of some cases involving the identifica-
tion of a moral value Hart said, “[SJuch cases are not merely ‘hard
cases,” controversial in the sense that reasonable and informed
lawyers may disagree about which answer is legally correct, but the
law in such cases is fundamentally incomplete: it provides no answer
to the question at issue in such cases.”1%

One might think that if the law incorporates a moral value, such
as fairness, the theory of morality of which fairness is an aspect will
always be able to "complete” the law.' But if it is true that the rule

# Coleman, Negative and Positive Positivism, at 161,

& Hart, CL, at 252

W See Coleman and Leiter, Legal Posilivism, at 251: "By allowing moral princi-
ples to count as law . . . the number of occasions on which a judge will face a case
without the benefit of guiding or controlling legal standards will decrease signifi-
cantly. . .. At some point it may be reduced to an insignificant fraction of the total
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of recognition in complex legal systems never permits an incorpo-
rated moral value to act insatiably, then it is hard to see how the
need for strong discretion is eliminated just because one criterion of
legality is an aspect of morality. Returning to our previous example,
it is always possible that after the judge applies a rule of interpreta-
tion that takes into account his or her own views of what fairness
requires, precedent, and other concerns independent of the judge’s
own view of justice, he or she might believe that there is no answer,
based in the rule of recognition, to the question “Is this enactment
fair?” This result could occur if the norms applied by the judge in
the course of identifying fairness are incomplete or indeterminate.
It could be the case that there is no agreement among the relevant
legal officials about the scope and weight of various rules of inter-
pretation in this area of the law, and there is no agreement about
what to do when the rules of interpretation are incomplete. An in-
conclusive legal result is perfectly consistent with the judge’s being
able to state without hesitation what ought to be done in the case
before him or her if the only thing that mattered was what justice
said fairness required. The proper response by the judge if faced
with an inconclusive legal result is not to determine that the legal
meaning of fairness is simply what justice requires. No rule of inter-
pretation authorizes the judge to do that. Similarly, it would not be
proper for the judge to determine that the legal meaning of fairness
is what the author of the enactment originally meant it to be. No
rule of interpretation authorized the judge to do that, either. And
yet the judge must do something, because the rule of recognition
clearly says that he or she must decide whether the official act being
presented is valid or invalid. In that case, the judge has strong dis-
cretion - she must produce an answer to the question of whether
the enactment is fair, even though, technically speaking, there is no
legal answer to that question. The significance of the judge’s act of
discretion will vary according to the rule of recognition’s own rules
of interpretation. In common law systems the rule of recognition
usually includes a rule that allows other legal officials to treat the
decision arrived at by the judge as a legal fact that can affect the ap-

number of cases litigated.” On the other hand, Coleman and Leiter also acknowl-
edged that if Hart's of language were correct, then the incorporation of moral
values could increase the number of occasions on which a law applier had to exercise
discretion because the language in which moral values is expressed is especially sus-
ceptible to the core/ penumbra phenomenon.
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plication of the rule of interpretation in subsequent decisions.!™
Code systems may not have this rule, leaving judicial discretion no
precedential force.

7.7. CONCLUSION

MNew Legal Positivism has taught us that the law can incorporate
principles as well as rules. The fundamental rights school argued
that the law can incorporate moral principles only if it adopts some
form of weak epistemic natural law. The question with which New
Legal Positivists have tried to grapple is whether the fundamental
rights school is correct. The nonincorporationists agreed with the
fundamental rights school. They agreed because they thought that
there is no escape from the insatiability thesis. The incorpora-
tionists, | have argued, assumed that the challenge of the insatiabil-
ity thesis can be met but they never exactly say how. In this chapter
I have attempted to construct an answer on behalf of the incorpora-
tionists. | have used the resources available to me from the argu-
ments of Coleman, Greenawalt, and Perry, although I recognize that
my reconstruction of the incorporationist position diverges from
their work in fundamental ways. Let us review how far my argu-
ments have taken us from the original incorporationist position.

First of all, 1 have argued that complex rules of recognition have
an identification as well as a validation function. This is because the
rules of recognition of modern legal systems usually condition the
validity of the acts of inferior legal officials upon the joint satisfac-
tion of certain conditions. Those conditions, such as “enactment” or
“fairness,” must be identified by the legal official applying rules of
interpretation contained in the rule of recognition. Not only do |
think that it must be the case that complex rules of recognition serve
an identification function, but it seems clear to me that Hart
thought so, too.

" If the judge’s reasons for a decision can be explained in a way that extends
the rule of interpretation, his or her rationale for the decision can become part of the
rule of recognition if it becomes a social rule. Of course, the rule of jon can-
not make the judge’s act of discretion part of its own complex of rules of in
tion. If the legal officials in fact converge around the novel rule of
th:nllbncmnnpirtufﬂumlrufm:ﬂpﬂhmﬁrmphmmu]dlrplel:]utﬂus
is how Justice Stone’s equal protection analysis in footnote 4 of Carolene Products or
California’s “market share liability” rule became part of the American rule of
nition. See, for example, Linited States v. Carolene Co., yoq US. 144 (1938) and
Sindell v, Abbott Laboratories, 36 Cal. 3d 588 (1980).
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Second, a complex rule of recognition cannot incorporate “all of
society’s moral values.” Coleman’s example - a law that incorpo-
rated fairness but not all of justice - suggests that he should agree
with me, but elsewhere he stated that there is no reason why a rule
of recognition could not incorporate morality “completely.”'® Per-
haps he would agree with me that complex rules of recognition can-
not incorporate all of morality. The reason why a complex rule of
recognition could not incorporate morality “completely” is not, as
Raz and Schauer argued, that a rule of recognition which asked law
appliers to engage in substantive moral reasoning would be the
same as a system of ad hoc decision making where law makers
usurp law appliers. It is because the rule, being a complex of ele-
ments, offers the possibility that there are some legal valid out-
comes which are determined not by their justice, but by another ele-
ment. If legal validity can be determined by a factor unrelated to
justice, some legally valid outcomes may be unjust. But this is just
another way of saying that if a rule of recognition requires the law
applier to identify a concept that is an aspect of morality (as op-
posed to the moral theory of which that concept is an aspect), then
legal validity under that rule of recognition is not coextensive with
the moral theory of which that concept is an aspect.

None of what | have argued excludes the possibility that a sim-
ple rule of recognition could still incorporate “all of morality.” Raz
and Schauer are committed to saying that the criterion of legality in
a simple rule of recognition must have a social source. We have can-
vassed their reasons for the sources thesis and the limited domain
thesis and, except for the insatiability thesis, have found them
wanting. But the insatiability thesis poses no threat to a rule of
recognition of the form, “x is law iff x satisfies all of morality.” The
insatiability thesis is an argument about the collapse or failure of
the rule of recognition to perform its epistemic function - specifi-
cally, its identification function. The argument of the insatiability
thesis is not that a rule of recognition which contains moral values
fails in its identification function because it is difficult for citizens to
ascertain the identity of the law. That is the argument from func-
tion, and I reject it. The insatiability thesis says that because a law
applier cannot distinguish an aspect of morality from the moral the-
ory of which it is an aspect, a rule of recognition cannot incorporate

8 Gee Coleman, RSF, at 723.
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just one aspect of morality without rules of identification that are
not themselves conditioned on morality. But in the case of a simple
rule of recognition, the law applier is not attempting to identify an
aspect of morality but is really trying to apply morality —all of
it - to the case before him or her. There is no problem with morality
acting insatiably, because the criterion of legality is morality. There
is no failure to distinguish between morality and an aspect of
morality, because the law applier has not been asked to do any dis-
tinguishing. The law applier has been asked to apply morality, and
nothing less.

I therefore agree with Coleman that a rule of recognition may in-
corporate all of morality. My amendment to this claim is, however,
that all such rules of recognition must be simple. This leads me to
my third point. I am not sure if the incorporationist should be very
interested in simple rules of recognition, because no modern legal
system has ever had one. Certainly none of the legal systems that
the incorporationists discuss - those of the United States, England,
Canada, or the nations of western Europe — possess simple rules of
recognition. That being the case, it seems to me that we cannot do
without the sources thesis so easily. Coleman argued that if Raz’s
sources thesis is wrong, then positivism imposes no constraint on
the content of the rule of recognition. The criterion of legality can be
anything, including all of morality. If there is no necessary con-
straint on the content of the rule of recognition, then there can be no
thesis about the “sources” of the criteria of legality other than the
tautological statement that they are sources if they provide the con-
tent of the rule of recognition’s criterion of legality. So New Legal
Positivism might differ from classical positivism not only in its re-
jection of deductive legal reasoning and replacement of the com-
mand theory with the social rule theory but also in the abandon-
ment of the idea that positivism can be identified by the way it
characterizes sources of law.

| argued in Chapter 2 that classical legal positivism restricted the
content of the rule of recognition to the will of the sovereign. This
was an obvious consequence of the command theory. Hart noted
that once the positivist abandons the command thesis in favor of
the social rule theory, the range of sources that can make up the rule
of recognition expands as well. “In a modern legal system where
there are a variety of ‘sources’ of law, the rule of recognition is cor-
respondingly more complex: the criteria for identifying the law are
multiple and commonly include a written constitution, enactment
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by a legislature, and judicial precedents.”1® Following Hart, | have
argued that positivism does place limits on the content of the rule of
recognition, at least with regard to the complex rule of recognition.
Of course, this does not mean that [ agree with Raz's definition of
the “strong” sources thesis - that legality must “depend exclusively
on facts of human behaviour capable of being described in value-
neutral terms, and applied without resort to moral argument.”'¥
The sources thesis | urge (for complex rules of recognition) is that
the criteria of legality can be based on any value that is itself capa-
ble of being identified by a social rule. Thus, just as the concept of
“fairness,” when it is understood to be an aspect of morality, may be
part of a complex rule of recognition, “fairness,” when it is under-
stood as a judgment about what one ought to do, “all things consid-
ered,” may not be the only part of a complex rule of recognition.
The sources thesis, as | understand it, does no more than insist that
the concepts that make up the rule of recognition be interpreted ac-
cording to the rule of recognition, and not the other way around.
New Legal Positivism, as first articulated by Hart, and later de-
veloped by the incorporationists, is a worthy heir to the legal pro-
cess school. As we saw in Chapter 4, Hart and Sacks, like H.L.A.
Hart, rejected the command theory in favor of something like the
social rule thesis, and they accepted the separability thesis. | want
to conclude this chapter by arguing that Hart and Sacks’s idea that
law is a system of “general directive arrangements” closely resem-
bles the revised sources thesis that is implicit in the concept of a
complex rule of recognition. [ argued in Chapter 4 that Hart and
Sacks’s embrace of positivism was motivated by their belief that the
function of law was to determine how practical reason would be ex-
ercised by the state. Hart and Sacks viewed adjudication as the ap-
plication of reason under very specific conditions. Those conditions
served to cabin the scope of the principles that the law applier was
authorized to apply. This process of reasoning through constraints
imposed by law is what Hart and Sacks called reasoned elabora-
tion. Reasoned elaboration clearly takes place in the context of the
sort of complex rule of recognition I have been discussing in this
chapter. In order for law appliers to engage in the reasoned elabora-
tion of a statute, common law doctrine, or a command of an admin-
istrative agency, they must consult a wide range of rules of interpre-

W  Hart, CL, at 101.
" Rarz, AL, at 39-40.
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tation that will tell them not only what counts as an enactment or
administrative decision but also what counts as “fair” or “reason-
able” in their particular legal system. The rules could apply to a rich
and diverse range of sources, but the identification of each source,
in the end, will depend on a rule of interpretation in the rule of
recognition. This is what makes the rule of recognition directive as
well as authoritative. A rule of recognition that authorized a legal
official to do what was best, all things considered, might be a practi-
cal authority, but it is not directive. The sort of legal systems with
which Hart and Sacks were concerned had to have rules of recogni-
tion that were both authoritative and directive. In other words, they
were concerned with complex rules of recognition.

New Legal Positivism, as I present it in this chapter, can explain
one feature of reasoned elaboration that Hart and Sacks failed ade-
quately to explain or defend. The conservative legal process schol-
ars forced upon Hart and Sacks’s theory a skeptical view of moral-
ity that turned legal process into a crude form of originalism. The
only alternative to this view of legal process was the fundamental
rights school, which, as | argued in Chapter 6, rejected the separa-
bility thesis. New Legal Positivism shows us how reasoned elabora-
tion of moral principles can occur without collapsing into the moral
wasteland of neutral principles or the moral quicksand of funda-
mental rights. Hart and Sacks assumed that the reasoned elabora-
tion of moral principles was not different in kind from the reasoned
elaboration of other standards, such as “reasonable care” in tort law
or “unfair competition” in trade law.!® They argued that in both
sorts of cases the adjudicator, whether a judge interpreting common
law or an administrator interpreting an agency directive, has to en-
gage in noncontinuing discretion.'® Noncontinuing discretion is
the constraint of “strong” discretion, not its elimination. It is what
happens when there is law, but the law commands the law applier
to reason from principle. Hart and Sacks viewed noncontinuous
discretion as the elaboration of a value within constraints set out by
law. As I noted in Chapter 4, they argued that an “inchoate” law
(such as the command that a judge prohibit competition that is “un-
fair”) did not grant a judge the power to engage in an “all things

1  See Henry M. Hart and Albert M. Sacks, The Legal Process: Basic Problems in the
Making and Application of Law 130910 (William Eskridge Jr. and Philip Frickey, eds.,
1904).

W Ibid., at 143.
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considered judgment.” For Hart and Sacks, an inchoate law - which
they saw as one of the most important innovations of the new ad-
ministrative state - was a delegation to the judge of the task of iden-
tifying a value (like fairness) through the exercise of reason cabined
by law.® We can now see that the phenomenon of noncontinuous
discretion is made possible by the structure of the complex rule of
recognition. Like Coleman, Hart and Sacks assumed that the elabo-
ration of a moral principle in a modern legal system could be cab-
ined so that the principle did not incorporate the entire moral the-
ory of which it was an aspect. Rules of interpretation show us how
the cabining of moral reasoning can occur in complex rules of
recognition: The rule of recognition itself determines how the moral
concept is to be elaborated. These rules of interpretation, being part
of the rule of recognition, are themselves social rules. Thus, moral
principles can be part of noncontinuous discretion without the rule
of recognition collapsing into a grant of continuous discretion.

™ Sep section 4.4.
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Legal Positivism in American Jurisprudence

This book is both a work of intellectual history and a contribution to legal
philosophy. It represents a serious and philosophically sophisticated guide to
modern American legal theory, demonsirating that legal positivism has been a
misunderstood and underappreciated perspective throughout most of twentieth-
century American legal thought.

Having traced the roots of positivism through the first halt of the twentieth
century, Anthony J. Sebok argues that it was “hijocked” during the Warren Court
by conservative legal scholars who were moral skeptics, and this created the
impression that positivism is necessarily hoslile to moral principles in the law. The
author rejects the view that one must adopt some version of natural law theory in
order to recognize moral principles in the low. On the contrary, once one correcls
for the mistakes of formalism and postwar legal process; one is left with a theory of
legal positivism that takes moral principles seriously while avoiding the pitfalls of
natural law.

The broad scope of this book ensures that it will be read by philesophers of
law, historians of law, historians of American intellectual life, and those in political
science concerned with public low and administration.

“Anthony Sebok has ochieved the impossible. He has given us a detailed account
of mid-century American legal thought — parficularly the Legal Process School -
and he has brought its details and difficulties inta relation with the traditional
categories of analytical jurisprudence. Few have even tried this; but Sebok’s book
is uniquely valuable becouse of the flair and philosophical rigor with which he hos
succeeded.”

~Jeremy Waldron, Columbia Law School

“A searching historical and philosophical analysis of American legal positivism,
which should help disentangle current positivists from some awkward associafions.”
~G. Edward While, University Professor and
John B. Minor Professor of law and History,
University of Virginia

“Sebok's lucid and imaginative analysis of twentieth-century American
jurisprudence provides a secure platform for his creative vision of legal positivism.”
~Harry H. Wellington, Dean of New Yark Llaw School
Sterling Professor Emeritus, Yale law School
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