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We decided to go and look at the site that was the subject of the painting. These
were the waterhole paintings, right, and I thought that this waterhole was like,
down the street, and it turned out it was in the most remote place. . .the water-
hole that he [John Bulun Bulun] depicts, and has depicted throughout his whole
artistic career. . .and others have depicted too was in fact a site he had never
been to. . .it had never dawned on me before that for some of the artists, the first
time that they saw the waterhole that they were depicting was with me from an
aeroplane when we finally found it, using maps to locate it. We never landed,
couldn’t land there, it was in the most remote place. . .and I only realised then
that what they were depicting was from their own sense of, you know, their own
imagery. . .they had incorporated it into their own sense of the present and the
real, something that they didn’t know at all. . .it was amazing, that aspect of the
Bulun Bulun case was amazing. I only realised that day that he had not actually
been to the waterhole.

Colin Golvan (2002)

But the property here claimed is all ideal; a set of ideas which have no bounds or
marks whatever, nothing that is capable of a visible possession, nothing that can
sustain any one of the qualities or incidents of property. Their whole existence
is in the mind alone; incapable of any other modes of acquisition or enjoyment,
than by mental possession or apprehension; safe and invulnerable, from their
own immateriality: no trespass can reach them; no tort affect them; no fraud
or violence diminish or damage them. Yet these are the phantoms which the
Author would grasp and confine to himself: and these are what the defendant is
charged with having robbed the plaintiff of.

Justice Yates, Millar v Taylor (1769) 98 ER 233

To know the cause of a phenomenon is already a step taken in the direction of
controlling it.

Ranajit Guha (1988)






Introduction

In 1983 Aboriginal artist Yanggarrny Wunungmurra and the Aboriginal
Arts Agency commenced action for copyright infringement against a fabric
designer/manufacturer and the proprietor of a retail shop.! The argument
was that the copyright in the bark painting ‘Long necked fresh water tor-
toises by the fish trap at Gaanan’ had been infringed when reproduced onto
fabric without the artist’s consent. The case was settled with the first defend-
ant, the designer, being ordered to pay damages and to supply a list of all
persons to whom he had supplied fabric. The second defendant, the retailer,
was ordered to deliver all the remaining material to the plaintiff. The case
hardly made a ripple in the vast waters of increasing copyright litigation
within Australia. In hindsight this is a surprise considering that, at the time,
an emerging issue in the Australian political environment was a concern for
the protection of ‘expressions of folklore’, namely Aboriginal art.>

Eleven years later another copyright case unfolded in the Northern
Territory Federal Court that generated significantly more attention.’
Milpurrurru & Others v Indofurn Pty Ltd involved the unauthorised
reproduction of Aboriginal art as the designs for a series of impressive
carpets intended for the art market. The significance of the case lay in the
perception that it presented a clear judicial affirmation that Aboriginal
art could legitimately secure copyright protection, and the collective
interests of Aboriginal owners could be somehow legally secured. While
some commentators in the popular media hailed the case as the ‘Mabo of
copyright™, others argued that the case demonstrated the inherent irrec-
oncilability between intellectual property law and indigenous beliefs and
knowledge structures.’

Importantly this case drew attention to the profound problem of secur-
ing intellectual property protection for intangible indigenous subject
matter and cultural expression.® The case also demonstrated how the
‘uniqueness’ of Australian indigenous cultures, expressed through cultural
products such as art, were increasingly marketable commodities. This, in
turn, increased the potential for these objects to be considered as legitimate
entities for the deployment of western legal frameworks that control and
protect certain kinds of knowledge.

Notably, the presiding judge, Justice von Doussa found that a ‘cultural
harm’ had been sustained against the Aboriginal artists and awarded
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2 Introduction

additional damages accordingly. The very idea and articulation that a
‘cultural harm’ had taken place, indicated how issues of ‘culture’ and
cultural difference were being interpreted and translated into a legal
framework.” Moreover, the case validated a narrative of the law as adapt-
able and responsive to changing political environments and the needs of
the new ‘indigenous’ stakeholders. Thus with the finding of copyright
infringement and the award of significant damages, the carpets case made
legal history.®

Indigenous interests and rights in intellectual property has become a very
popular area of contemporary concern.” Consideration is no longer con-
fined to specialist legal interest or academic disciplines.!’ Questions about
rights in intellectual property are raised throughout local communities,
indigenous organisations, centres for policy co-ordination, as well as
national and international bureaucracies.!! Indeed the networks through
which discussions of intellectual property flow have generated a wealth of
material describing the ‘problems’ of intellectual property.!> These include
the global challenge of adequately protecting specific ‘types’ of knowledge
and a questioning of the utility of international legal instruments, as well
as what they may or may not address. However, given how diverse the con-
texts are in which conversations about intellectual property and indigenous
knowledge are occurring, it is surprising that there has been limited atten-
tion directed to the emergence of this field. That it is virtually impossible
to consider expressions of indigenous interests in knowledge control and
protection outside legal discourse raises fundamental questions about the
constitution of this subject in law and policy, and in particular, the specific
effects of its location within legal frameworks of meaning. Indeed the dis-
course is so large, with so many participants, at so many levels of political
engagement and with varying levels of agency, that the subject itself has
become its own referent. That is to say that discussions often oscillate
around themselves as if contained by their own references, repetitions and
points of identification.!

The focus of this book is on the emergence of claims about the protec-
tion of ‘indigenous knowledge’ within Australia and the effects of the
placement of such claims within an intellectual property discourse. My
point in looking to this appearance is to illuminate the range of networks
and influences — political, cultural, economic, personal — that are always-
already working to produce meaning about indigenous interests in IP.
In particular the book pushes boundaries in terms of understanding
how a range of individuals, agencies, governments, bureaucracies have
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acted, and continue to act, on the problem of indigenous knowledge
and intellectual property protection. Of significance here are the kinds
of meanings about indigenous rights in intellectual property which are
being constructed, articulated, mobilised and mediated, and how these
effect the kinds of remedies and/or possibilities for action which are being
made available.!*

My interest in this issue began ten years ago. Concerned with the ways
in which knowledge about Aboriginal and Torres Strait Islander people
and epistemology was circulated and authorised in a neoliberal colonial
settler state like Australia, I became engaged in locating the conditions for
the emergence of the concept of intellectual property within an indigenous
context.'> In other words, what was its point of departure as a subject of
law; a topic of attention in bureaucracy; a concept creating new languages
and expectations within Aboriginal communities and policy arenas; and
something of discussion in the general media? What became clear, and
even more so when I began working with colleagues in Aboriginal organi-
sations, communities and policy arenas was that this emergence did not
exist in isolation to any of the other political and social dynamics that
were occurring in relation to Aboriginal rights in Australia. Indeed, the
production of something named as ‘indigenous intellectual property’ was
thoroughly imbued with, and hence also a product of, sophisticated dis-
courses of national and international indigenous rights, specifically rights
in land, rights of sovereignty and rights of citizenship.!®

This is clearly going to be quite a particular perspective, and at all
moments in this book I claim responsibility for how the issues are inter-
preted, the networks are understood and the links drawn. The discussion is
theoretical and philosophical in scope but it derives not only from archival-
theoretical engagement with scholarship about law and the conditions
under which legal authority operates, but practical experiences working
with Aboriginal artists, communities and indigenous bureaucracies pre-
dominately within Australia.!” Whilst my theoretical influences are a com-
bination of legal, critical legal and postmodern insight, it is the practical
work for the last five years at the Australian Institute of Aboriginal and
Torres Strait Islander Studies, (currently the only federal indigenous-run
organisation within Australia),'® that has provided fresh impetus towards
making sense of the complexities and importantly, contradictions, that
characterise this field and the possibilities for action and agency that now
need to be developed and extended.

The book in no way seeks to posit a definitive truth about a matter as
politically complicated as indigenous interests in intellectual property.
Simply — there is no one truth here, no singular problem and conversely no
singular solution. In that sense, I will not be using the book as a forum for
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arguing about greater rights in intellectual property for indigenous people,
nor for the inevitable failure of law to address indigenous interests on
indigenous terms. Nor do I seek to present a position about the extent that
these rights could and should be protected, if only they were articulated
in more simple and streamlined ways that greater nation state govern-
ments and sweeping international bureaucracies could tolerate. Rather,
the book argues that what is happening at the intersection of indigenous
rights and intellectual property law is of critical importance for how we
understand the social effects of law: indigenous expectations of intellectual
property and the emerging relationships and decision-making frameworks
being generated around the notion of knowledge as a naturally occurring
type of property, both within communities and in political/policy arenas.
Understanding these often competing and contradictory dynamics matters
if the diverse range of indigenous interests in intellectual property are
going to be supported and thoughtfully progressed at local, regional and
international levels.

Intellectual property law came to the subject of indigenous knowledge
with a self-conscious appraisal of its need to be more socially responsive
in the construction of legal relations of culture. Intellectual property aca-
demics are now almost self-congratulatory in their attention to indigenous
matters as a ‘special’ kind of concern.! This is despite a disinclination to
consider the history of intellectual property law and its function as an
instrument fashioned through a particular kind of colonial politics that
facilitated the historical exclusion of indigenous interests from broader
policy developments in this field to start with.?’ Understanding the history
of intellectual property law reframes the current debates and helps us
understand the extent that the relationship between intellectual property
law and indigenous knowledge is regulatory. For law is critically involved
in managing how ‘indigenous knowledge’ is conceptualised, constructed
and typologised within legal, bureaucratic, policy and increasingly more
localised contexts.?! This affects how the problem of indigenous rights in
intellectual property is configured and understood, and what kinds of pos-
sibilities for protecting knowledge can be imagined. For legal paradigms
of intellectual property law are functioning as fundamental mechanisms
of governance, producing new ways of authorising knowledge, new frame-
works for engaging with knowledge circulation, new kinds of knowledge
authorities and new kinds of legal communities.?

A key problem with this field is that while there has been considerable
(anthropological) focus on the indigenous dimensions and interpreta-
tions of the ‘intangible’, debates around cultural heritage and indigenous
knowledge protection tend to endorse the authorised master narrative
of intellectual property law’s history.?® That is, that it is consistent,
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ahistorical, apolitical, acultural and unchanging. To properly understand
why indigenous ownership claims challenge the congruency of law it is
important to consider the literary property debates of the eighteenth and
nineteenth centuries and the development of ‘design’ as part of the intel-
lectual property network.? It is here that the disputes about intangible
property, the problem of identifying the ‘property’ and justifying the ‘right’
first really emerge and are fleshed out in courts and through broader social
networks.? Following this history one finds that ownership and ‘property’
in something that is intangible has never been clear for intellectual prop-
erty law. Indeed law still struggles with exactly the same problems today:
determining the metaphysical dimensions of the ‘property’ and justifying
the ‘right’.?® The messy, inconsistent and unstable nature of intellectual
property law is herein exposed. This leads to an inevitable fracture in the
dominant narrative of intellectual property and with it the assumptions
about how law works, and how it responds to new kinds of cultural/
political issues as they emerge.?’

In order to develop new possibilities for the protection of indigenous
knowledge and knowledge practices, there must be a reframing of what
intellectual property does and how it functions to manage the always
already complicated social relationships around knowledge use and
access. My point of departure is that ‘indigenous intellectual property’ is
not an ahistorical subject to which the law responds. Rather, it is a very
specific category that has been made and remade through various social,
cultural, political and economic interventions including the struggles that
are internal to law.

THE PROBLEMS AND POLITICS OF TERMINOLOGY

For this work, engaging in discussions about the position of indigenous
knowledge (and its analogues including traditional knowledge, traditional
ecological knowledge, cultural knowledge and folklore)® in intellec-
tual property law requires an appreciation of how the term indigenous
knowledge will be employed, as well as how other concepts of indigenous
knowledge are currently circulated from indigenous, governmental and
academic perspectives. In this work indigenous knowledge is the pre-
ferred term. This is owing to the circumstances within Australia where
indigenous knowledge is predominately utilised in reference to intellectual
property and indigenous interests. However, from the outset it is crucial
that the very politics of the term ‘indigenous’ is recognised. For it is not
only within intellectual property contexts that definitions of ‘indigenous’
present difficulties. There remain lively debates within Aboriginal, Torres
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Strait Islander and indigenous contexts about the effects of classifying
colonial systems, and the impact on group/community/self identification,
as well as the implications of definitions arising from legislative contexts.?
In Australia for example, there is ongoing debate amongst indigenous
people about the difficulties of the labels ‘Aboriginal’ and/or ‘Torres Strait
Islander’ and/or ‘indigenous peoples’. These are extended to include debates
about the constraints of the terminology, its vagaries, the dangers of paper-
ing over diversity and the inherent problem of minimising significant issues
of identity and subjectivity.’® As Marcia Langton has explained,

Who is Aboriginal? What is Aboriginal? For Aboriginal people, resolving who
is Aboriginal and who is not is an uneasy issue, located somewhere between the
individual and the state. They find white representations of Aboriginality dis-
turbing because of the history of forced removal of children, disenfranchisement
from civil rights, and dispossession of land.

The label ‘Aboriginal’ has become one of the most disputed terms in the
Australian language. There are High Court decisions and opinions on the ‘term’
and its meaning. Legal scholar John McCorquodale tells us that in Australian
law there have been sixty-seven definitions of Aboriginal people, mostly related
to their status as wards of the state and to criteria for incarceration in the insti-
tutional reserves. These definitions reflect not only the Anglo-Australian legal
and administrative obsession, even fixation, with Aboriginal people, but also the
uncertainty, confusion and constant search for the appropriate characterisation:
‘full blood’, ‘half caste’, ‘quadroon’, ‘octoroon’, ‘such and such a admixture of
blood’, ‘a native of Australia’, ‘a native of an admixture of blood not less than
half Aboriginal’, and so on. .. . The fixation on classification reflects the extraor-
dinary intensification of colonial administration of Aboriginal affairs from 1788
to the present.’!

Owing to this history, the classification of Aboriginality is contested and
this is precisely what will always make it a difficult category in law and
politics.’? These key problems and politics have significant effects in how
indigenous issues are even conceptualised, let alone played out, within law
and policy.

In the context of this work, whilst I remain concerned about the use
and deployment of terms, I will not be explicitly engaging in the debates
about which terminology is better, and for whom. At a later point in the
work and in light of the problems of marginalising issues of politics and
subjectivity within broader intellectual property debates I will discuss the
manner in which indigenous issues are classified within international and
bureaucratic discussion papers.*

For my purposes the concept of ‘indigenous knowledge’ requires a
certain level of demystification. By demystification I mean exposing certain
conditions that have enabled indigenous knowledge to be constructed
as a coherent entity and, most importantly, significantly different from
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‘western’ knowledge. Recognising that indigenous knowledge like all
knowledge is changeable and permeable is often overlooked in discus-
sions of this subject because it disrupts a dichotomy between indigenous
and western knowledge which is dependent upon discourses of difference
and exclusion.

If we are to understand the process of positioning indigenous knowledge
in intellectual property law, it is at first instance integral to appreciate how
the term ‘indigenous knowledge’ is itself a construct that limits what can
be understood within the diverse range of indigenous experience, ontology
and epistemology. My interest here is not what constitutes indigenous epis-
temology but more the use of terminology — specifically how the construct
‘indigenous knowledge’ circulates within intellectual property discussions.
Intellectual property law seeks to produce indigenous knowledge (and the
analogues of traditional knowledge, folklore etc) as coherent entities — that
is, the same unto themselves, but different in relation to any other kind
of knowledge practice, embodiment and transference. This affects how
indigenous interests are understood, and significantly, how indigenous
interests are classified as the ‘same’ in their identification as ‘indigenous’
despite vastly different social and cultural experiences, ontologies and epis-
temologies. The mystification of indigenous knowledge has led to mistaken
conclusions about the dynamic intersections permeating indigenous ways
of knowing. Implicitly and explicitly, a reflection on the instability of the
category ‘indigenous knowledge’ will be at all stages of this work. Indeed
it is this instability, which mirrors the instability of intellectual property
law in general, that makes the category difficult to manage, and to develop
appropriate solutions (that accord with problems experienced at more
localised levels) for.

In 1995 Arun Agrawal challenged the way in which indigenous knowl-
edge was discussed in contemporary anthropological and social theory
research.’* The article traced the increased interest in indigenous knowl-
edge from a variety of sectors, including international and national institu-
tions, and for a variety of purposes including indigenous participation in
development strategies, aid objectives and scientific research.> Agrawal’s
argument is that the making of indigenous knowledge as a specific ‘target’
within these discourses signaled a profound shift in appreciating the
content (and hence value) of indigenous ways of knowing. Agrawal goes
on to argue that consequently there is a tendency in such studies to con-
strue indigenous knowledge as ‘somehow’ fundamentally different to other
forms of knowledge. Here the questions are about the ‘validity and even
the possibility of separating traditional or indigenous knowledge from
western or rational/scientific knowledge.*® The point is twofold. Firstly,
that the intersections of all knowledge are potentially permeable, whatever
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the genesis; and secondly that the dichotomy generally assumed between
indigenous knowledge and ‘western’ knowledge is produced through
historically informed networks of power.?’

The classification between ‘indigenous’ and ‘western’ knowledge, as
bounded wholes can never be effectively established. This is because
such classification ‘seeks to separate and fix in time and space (separate
as independent, and fix as stationary and unchanging) systems that can
never be thus separated or so fixed.”*® Knowledge, and its expression
and practice is more complicated than any form of binary allows and
fundamental concerns about the intersections of relations of power in
the production and circulation of knowledge are often understated or
ignored.* Labelling and classifying knowledge as ‘types’ ultimately pro-
duces organisational categories that bare little resemblance to practical
utility and the interchangeability of experience.*

Martin Nakata has extended these observations within an Australian
indigenous context.*! Nakata explains contentions in the current debate
about the utility of indigenous knowledge: primarily that the use of the
term ‘indigenous knowledge’ seldom engages in any contextualisation
of knowledge use and tends to indicate quite particular interests.*? As he
remarks, ‘the Indigenous Knowledge enterprise seems to have everything
and nothing to do with us’.** Indigenous people function as the subjects
from which the ‘indigenous knowledge enterprise’ develops. This is at
the expense of continued appreciation of the changing uses of knowledge
systems.* It is this observation that holds particular resonance to what
follows in this book. Nakata is certainly correct, discussions of indigenous
knowledge seldom engage in contextual usage and this is clearly a problem
for areas like intellectual property law. But if one looks more closely at
the history of intellectual property, which is where Part One of this book
begins, it is clear that intellectual property law isn’t interested in contex-
tualising any kind of knowledge, indigenous or otherwise. This is because
knowledge has always been difficult for law to name, identify, classify and
then protect.** After long contention around this very issue, intellectual
property law sidestepped the problem by ultimately focusing the form of
the protection on the product of the knowledge (that is, a book, artwork,
database), rather than the knowledge itself. It is therefore somewhat ironic
that it is the problem of decontextualising indigenous knowledge, and thus
not being able to fully grasp either its metaphysical makeup or contextual
utility in order to make clear frameworks for protection, that re—exposes
contingencies that go to the very heart of our current intellectual property
law frameworks.

Nakata makes the further observation that the increasing discussions
of indigenous knowledge remake it as ‘a commodity, something of value,



Introduction 9

something that can be value added, something that can be exchanged,
traded, appropriated, preserved, something that can be excavated and
mined’.* Becoming a term that can be used by a variety of groups to
support partisan interests, it runs the risk of losing meaning and context.
Following Nakata then, the position of indigenous knowledge in intel-
lectual property law is significant because it indicates quite a particular
interest. Intellectual property law has become a key site in constructing
indigenous knowledge as a stable subject and further, in producing it as
a ‘type’ of distinct knowledge to be documented and managed through
networks of legal power.* This is, however, at the expense of complicated
contexts and contested politics which ultimately mean that indigenous
knowledge will never be ‘securely’ or fully captured in registries, in
legislation or in policy.

THE INSISTENCE ON INDIGENOUS KNOWLEDGE
AS ‘TRADITIONAL’ KNOWLEDGE

Despite these obvious problems of history, politics and locating a stable
indigenous subject, the ‘indigenous knowledge’ category in intellectual
property law functions through several terms that are often used inter-
changeably. I highlight the usage of these additional terms, in particular
‘folklore’ and ‘traditional knowledge’, for two reasons. Firstly, I want to
suggest that the ways by which indigenous knowledge is equated to ‘tradi-
tional knowledge’ is representative of the way that indigenous knowledge
structures and thus indigenous people continue to occupy uneasy positions
in relation to contemporary cultural practice. The problem is that the per-
vading emphasis on the ‘traditional’ component of indigenous knowledge
facilitates a perception of incompatible differences between indigenous and
western knowledge.

Secondly, the emphasis on the traditional component of indigenous
knowledge significantly affects how it can be understood and made intel-
ligible before the law. This therefore also affects how realistic outcomes in
intellectual property law are envisaged. The question that remains is this:
can utilisation of the term ‘tradition’, as it is evoked in reference to indig-
enous people and knowledges, ever be really re-conceptualised outside
the meaning making contexts that established the relationship between
the ‘traditional’ and the ‘primitive’ and the ‘modern’ in the first place? At
best, it would be naive to think that in the context of intellectual property
law a term like ‘tradition’ occupies a more neutral space, where history
and politics informing the term remain in abeyance. Inevitably, through
its utterance, repetition and circulation amongst legal academics, as well
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as bureaucratic and centres for policy development, ‘tradition’ (and more
latterly ‘culture’)®® functions as the key trope for the identification of the
metaphysical dimensions of indigenous knowledge — such an identifica-
tion being crucial for an intellectual property right to be justified.* In an
inspired yet unpredictable twist, with the repetition of tradition as the key
element of indigenous differentiation and necessary inclusion, intellectual
property law again must face itself and the difficulties of identifying the
metaphysical dimensions of property.

The Report Intellectual Property Needs and Expectations of Traditional
Knowledge Holders® emanating from the intellectual property standard
setting organisation World Intellectual Property Organisation, aptly dem-
onstrates the interchangeability of the terms used in reference to indig-
enous knowledge. The document starts in the following way;

Traditional knowledge is created, originated, developed and practiced by
traditional knowledge holders. . . From WIPO’s perspective, expressions of
folklore are a subset of and included within the notion of traditional knowledge.
Traditional knowledge is in turn, a subset of the broader concept of heritage.
Indigenous knowledge being the traditional knowledge of indigenous peoples,
is also a subset of traditional knowledge. As some expressions of folklore
are created by indigenous persons there is an overlap between expressions of
folklore and indigenous knowledge, both of which are forms of traditional
knowledge.”!

The struggle to adequately describe indigenous knowledge, as a singular
and relatively bounded entity, is reflected in this quote. It is a problem I
have sympathy with, if only because of its inevitability. The difficulty of
finding terminology that can capture the myriad of experiences that draw
on and utilise, often at the same time, all these ‘types’ of knowledges and
more, will continue to exist. The challenge remains to recognise these as
historically and politically derived difficulties, and then to reconsider how
they might meaningfully be overcome.

The dilemma indicated through the WIPO Report, and others that
draw on WIPQO’s authority, in positioning indigenous knowledge within
the sphere of intellectual property reflects both uncertainty and insecu-
rity. Law manages indigenous categories because a cultural identity is
recognised (with indigenous knowledge, an assumed difference means
that the cultural identity is disclosed). Yet intellectual property is gener-
ally disinterested in the cultural identity of any of its categories. To this
end, a ‘special’ position is established that allows space for a connection
between knowledge and identity and is applied to denote unique proper-
ties and legal positioning. This specialness becomes identified as ‘cultural’
in nature.’? ‘Culture’, then, becomes the primary trope for identifying and
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explaining the unique concerns that are brought to intellectual property
law by indigenous people.*

Ivison, Patton and Sanders have emphasised the need for urgent reflec-
tion in the making of categories that depend upon abstract binaries. For
‘when we evoke a mysterious otherness or radical difference in referring
to indigenous cultures we are in danger of replaying prejudices that
assume the inherent inferiority of indigenous peoples and their practices’.>*
The emphasis on the ‘traditional’ lifestyles and ‘traditional’ peoples
misunderstands colonial realities and the commonality of indigenous
engagement with information management and markets. The insistence
on the ‘traditional’ as the key marker of difference obscures contempo-
rary indigenous practice and the reality that indigenous knowledge also
undergoes transformation overtime in usage and circulation both within
family or community contexts and/or between families, the community
and external parties.*

The anxiety for intellectual property law in reconciling indigenous
interests becomes heightened by a reliance upon an unreal indigenous
subjectivity that is cloaked in a sense of antiquated tradition.’’ For claims
of cultural difference have to be balanced against the dynamic ways in
which cultures borrow and import practices and the extent that cultural
identities are constantly reforming and renegotiated.’® What is potentially
destabilising for the position of indigenous knowledge within networks
of intellectual property is a reliance on notions of a ‘traditional culture’
that evoke particular romanticised and singular perceptions of indigenous
culture, experience and community.*”® The phantoms of romanticism that
underpin much of intellectual property law and its consequent develop-
ment are never too far away.®® Appeals to a romantic past are repeated
in new ways in the present.®’ This inevitably affects how indigenous
knowledge is produced, positioned and managed through an intellectual
property regime and how indigenous people negotiate positions in relation
to these laws. Thus my key interest is in how intellectual property law con-
structs the indigenous category, and how it seeks to manage indigenous
interests and relationships to law. To this end, it is the partial successes,
moderate failures and potential dangers within intellectual property law
with respect to the challenge of indigenous knowledge that is the focus of
the book.

In Australia, the copyright cases involving Aboriginal art that developed
through the 1980s and 1990s, generated debate and discussion within polit-
ical, academic and more localised contexts. These discussions extended



12 Introduction

arguments that addressed legal inclusivity, the rights and legitimacy of
indigenous voices before the law and the recognition of the aesthetic
nuances of Aboriginal cultural products. The cases did signify a genuine
attempt within legal liberalism to accommodate the claims of indigenous
people. For the Aboriginal artists involved, the cases represented a con-
solidation of the view that their art could be protected through western
intellectual property laws, specifically copyright and that this was intercon-
nected with sovereign claims and land ownership.

The carpets case was significant as it explicitly included aspects
characterised as ‘indigenous difference’ within the fabric of the law. Whilst
this will be explained in more depth in Part Two through a close reading
of the cases themselves, in the main, the previous copyright cases included
indigenous issues on the same terms as the non-indigenous. However when
debate relating to cultural differences arose it was positioned at the margins
of the law and aroused a range of hitherto unexplored notions.®> Thus
the carpets case is important because it spurred debate about the terms
of inclusion and questioned how indigenous concerns about protecting
intangible cultural heritage were to be addressed. Explicitly the authority
of the law was engaged to address indigenous interests, thereby exposing
the power of legal discourse to produce the category and inform how it
could be managed successfully and adequately.

However, the immediate challenge for intellectual property law in
protecting indigenous knowledge resonates with tensions that characterise
intellectual property law as a whole. As ‘new’ subject matter, indigenous
knowledge requires an identification of the boundaries or marks that estab-
lished its ‘property’ for protection.®® The greatest surprise is the familiarity
of the task, for the central problematic of intellectual property law is the
way in which it justifies a property right in any intangible subject matter.*
Yet the law generally fails to acknowledge that this is problematic in
non-indigenous cases. Indigenous knowledge provides an example of how
intellectual property law still grapples with determining the metaphysical
dimensions of intellectual property subject matter.

The problem is that the unauthorised use of intangible indigenous
subject matter involves an intersection of elements, not all of which can
be remedied through the intellectual property framework. The danger
in assuming intellectual property law has the capacity to provide just
solutions to the appropriation of indigenous knowledge limits an under-
standing of the broader issues associated with the political and social
impetus of naming and identifying instances of cultural appropriation.
Intellectual property is evoked as the strategy for securing cultural integ-
rity.® However, claims for protecting cultural integrity and stopping cul-
tural appropriation are highly political. This is the difficulty of reconciling
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sovereign claims, minority rights and the preservation of ‘culture’ within
the context of intellectual property law.

Consequent to the success of indigenous claims involving visual
artwork, certain critical legal and philosophical analyses from the debates
surrounding Aboriginal art are used as a point of departure for develop-
ing the arguments in this book. As the Australian case law has grappled
with the inclusion of Aboriginal art as legitimate subject matter, and the
attention of the Australian Government has been focused on this area
in particular, copyright forms the key focus. However 1 will extrapolate
beyond the category of copyright in order to understand how intellectual
property law more generally constructs and subsequently treats intangi-
ble indigenous subject matter. To this end the book is occupied by the
following core questions:

e what are the cultural, political and legal shifts that have produced
the category of indigenous knowledge within the field of intellectual
property law?

e how does legal power produce a domain specifically occupied by a
concept of ‘indigenous knowledge’ and how does it seek to manage
such a domain?

The focus here is on the philosophical issues that surround the process
of imbuing an object with property rights, exploring how this process
replicates liberal possessive individualism in both indigenous and non-
indigenous cases and how this functions as a means to manage indigenous
difference.®® Property relations are understood as an instance of govern-
mental management however, in the context of indigenous intellectual
property, the management and outcome is far from predictable.®” This
is because how the law actually deals with any intangible subject matter
is not as consistent or stable as is generally believed. Indigenous claims
expose the contingency and instability of intellectual property law and this
is crucial for understanding law’s difficulties in managing the direction and
closure of the category.

As already stated, the book is divided into three parts. Each explores a
broad theme thatisintegral to the making of the indigenous category within
intellectual property. Part One begins with a consideration of the history of
intellectual property law. In particular it considers both the early develop-
ment of controls for managing relationships around knowledge use and
circulation in the United Kingdom, and the more ‘modern’ manifestation
that we have come to understand as a body of law named as ‘intellectual
property’. This first part will also explore the cultural functions of law,
that law does not function in isolation, but is always-already informed
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by a range of political, social, economic and cultural relationships. A
combination of these elements will always drive the ‘discovery’ of new
areas of legal focus and categorisation.

Part Two takes the identification of a new ‘indigenous’ category within
Australian intellectual property law as its point of departure. A close
reading of the initial bureaucratic interventions leading to the actual cases
and the subsequent bureaucratic, academic and indigenous responses, pro-
vides a structure for understanding how knowledge about indigenous inter-
ests in intellectual property emerged. This analysis makes the relationships
between legal authority, bureaucratic intervention and the significance of
individual action clearer. It establishes a framework for understanding the
extent that intellectual property law functions as a regulatory mechanism
for managing relationships between people and legal authority, and that
this has effects upon how solutions to the problems of indigenous control
of knowledge are phrased, and how they have become dependent upon
further legal expertise and legal authority.

Part Three explores how ‘culture’ has been produced in intellectual
property law as a singularised and reified trait possessed only by indig-
enous people. Through the prism of current policy and legislative ini-
tiatives within Australia, this section discusses what the limitations and
future possibilities for this field might be. It argues that attention must
be given to more localised strategies, emboldening already existing (and
those in the process of being developed) community based approaches
to knowledge management. Whilst this may appear to be in conflict with
global intellectual property governing strategies, practical experience has
shown how more local focused activities provide new possibilities in this
area. This is because they enable space for diverse indigenous histories and
experiences, as well as problems with sovereignty and legal autonomy to
be engaged more meaningfully. Part Three directly addresses the tension
between theory and policy development that haunts this field. It concludes
with suggestions for how this tension may be overcome so that indigenous
people and communities can mediate knowledge management contexts on
their own terms.

Increasingly indigenous knowledge is, for the purposes of governmental
intervention, being generated and identified as a ‘type’ existing within a
legal domain, produced through case law, governmental reports, academic
interest and international concern. In reality, indigenous knowledge is not
ahistorical and uniformly coherent. The objective of this book is to con-
sider how this field of knowledge has been produced, including how other
disciplines and forms of analysis have become subordinate to the legal
questions that the intersection of indigenous knowledge and intellectual
property generate.®®
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The variety of demands made to include indigenous knowledge as an
intellectual property category reflect the complex motivations, networks
and interests of all stakeholders. It also highlights the positions that shape
what can be known about the dimensions of indigenous knowledge, and
the extent to which it can be recognised and incorporated within this legal
framework. This book seeks to unpack fundamental problems in reconcil-
ing both intellectual property law and indigenous knowledge as categories
of law and subjects of governance. Significantly it seeks to highlight a
remarkable irony, that efforts to include indigenous knowledge in intellec-
tual property in effect (re)expose contingencies in intellectual property law
that are constant and have remained relatively undisclosed. In position-
ing indigenous knowledge within an intellectual property regime, the law
produces a category that is difficult to manage, but it is this very difficulty
that provides the possibility for more localised approaches to be justified
and further developed.
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project was conducted between the Ford Foundation and American University. For an
initial summary of the project see: www.ssrc.org. The final report, ‘Intellectual Property
and Traditional Arts in Indonesia’ will be released in 2008.

On March 24 2005, the Aboriginal and Torres Strait Islander Commission (ATSIC)
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Introduction

Viewing law as the mutual interpenetration of the formal legal system and daily
life invites us to consider the interaction of the legal and the non-legal as sources
of both self-conscious and unself-conscious action.

In all the writing that has been produced about indigenous interests in
intellectual property law there is a notable absence. This absence is of
a jurisprudential and critical reading of the history and development of
intellectual property law as a specific cultural form, one integrally involved
in managing relationships around knowledge use and circulation. This
absence explains why intellectual property is repetitively understood and
interpreted as a relatively naturally occurring and stable area of law. This,
of course, is not so. Intellectual property is historical, political and con-
tested, and this is ultimately what makes for its messiness in dealing with
particular issues when they arise. This messiness within IP law is consist-
ent regardless of whether the concern raised is one of regulating emerging
digital technologies or protecting indigenous knowledge. Understanding
the history fundamentally alters how we interpret what is going on when
indigenous knowledge enters an intellectual property discourse. Thus, in
responding to an urgent need for a little history work, this first part of the
book will reflect on the making of intellectual property law.

When it comes to indigenous interests in intellectual property law, it
is readily assumed that the problem is with the law. For example, that it
doesn’t protect collective interests, doesn’t recognise the legitimacy of oral
cultures, and can’t accommodate alternate views of property and owner-
ship. These perspectives seek to locate the particular places where law fails
and lets indigenous people down. I want to move beyond these particular
readings of law’s inadequacies and instead explore them as necessary and
inevitable instances that reveal the complex relationships and embedded
networks functioning within law. In this sense, and following James Boyd
White, law should be understood as a ‘social and cultural activity, as some-
thing we do with our minds, with language and with each other’.? Law is
not some abstract bounded entity. Rather, it is fluid and dynamic. When
faced with new kinds of claims, like indigenous interests in intellectual
property, critical legal scholars and cultural theorists are provided with an
opportunity to understand the intricate operations of law. Importantly, in
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these contested instances it is possible to uncover the extent that law has
also been intrinsically involved in making, and effecting relations between,
the very problems that are generating new claims to law and requiring legal
attention and remedy.

This first part of the book ‘Law’ will be divided into three separate
chapters. The first chapter sketches out a framework for understanding
law — not as a body of rules but as a network of interpretation and opera-
tion that influences and conversely, is influenced by, individual, social,
cultural, political and economic dimensions. Here the focus is on problems
of jurisprudence and the contingency of law, where rather than a unitary
phenomenon, law, legal institutions and legal power are shown as deeply
imbued within, and dependent upon, networks of political and social influ-
ence. Thinking through law in relation to society and individuals focuses
attention on how law is informed and constituted by cultural production,
where law is simultaneously an object and subject of culture. The example
that will be used to illustrate the cultural forms that law takes will be drawn
from the socially and legally developed concepts and expectations of prop-
erty. This is important for understanding the historical and philosophical
relationships between ‘real’ property law and intellectual property law,
and the way in which indigenous claims to intellectual property challenge
legal categories of identification of property rights, and simultaneously
endorse them.

After establishing that law is not above or beyond politics and social
influence, the second chapter will move to an examination of a specific
instance of law’s development: the making of modern intellectual property
law. This section will consider the disparate and inconsistent history and
philosophy of intellectual property. In particular it will highlight how what
appears as a distinct field of law is actually a relatively recent phenom-
enon. In order to appreciate the general operation of intellectual property
law on knowledge and knowledge ‘objects’, and more specifically, how
this impacts upon how issues of indigenous knowledge are identified and
treated, this history matters considerably. As will become clearer at later
stages of the book, this kind of jurisprudential reading of intellectual prop-
erty’s history opens the space of interpretation and reframes the struggles
around indigenous knowledge protection as ones that are also internal to
the development of intellectual property law as a whole.

Destabilising the narrative of intellectual property as a cohesive unit
provides the context for the final chapter in this first part of the book. This
chapter will constitute an examination of the creation of copyright as a
sub-category of intellectual property law. As copyright is characterised
by its influence from early enlightenment and romantic notions of posses-
sive individualism, the chapter will explore the extent that these influences
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continue to underpin the two categories that identify legitimate copyright
subject matter: authorship and originality. These categories function to
maintain the limits and boundaries of copyright and as such it is at these
points that the dilemma of including indigenous knowledge within this
framework is most starkly exposed. In concluding with a consideration
of the subjectivity of copyright, prompted through postmodern critiques,
what is developed is an appreciation that the intersection of indigenous
knowledge in intellectual property law is defined, and in response to, the
characteristics of intellectual property law that include its complex history,
its categories of measurement and the inevitable influence of political and
economic discourses.

Overall, Part One argues that the difficulties facing intellectual property
law in securing indigenous knowledge as a category that it can recognise,
rather than being ‘new’ are actually part of a continuum. In this sense, law
should be understood as working through an ongoing series of problems
that it has been addressing for years. The past histories of intellectual
property inform the present. The dominant problem set for intellectual
property law — and this affects the inclusion of indigenous knowledge — is
how law grants property status to intangible knowledge and how it ‘identi-
fies’ the ‘property’ and the ‘right’. In this sense it is argued that what many
intellectual property laws share is this central problematic, manifested in
various legal forms and practical negotiations of authorised identifications
of property.

NOTES

1. F. Munger, ‘Mapping Law and Society’ in Crossing Boundaries: Traditions and
Transformations in Law and Society Research, in A. Sarat, M. Constable, D. Engel, V.
Hans, S. Lawrence (eds), Northwestern University Press, 1998 at 43.

2. J. Boyd White, Heracles’ Bow: Essays on the Rhetoric and Poetics of the Law, University
of Wisconsin Press: Wisconsin at x.



1. The cultural life of law

‘Intellectual property’ has become internationally recognised as a term
covering a collection of intangible rights and causes of action developed
by western nation states at various times to protect particular aspects of
artistic and industrial output — copyright, designs, patents, trade secrets,
passing off, aspects of competition law and trade marks. A description
of, purpose for and scope of intellectual property law has been defined
internationally through The Convention Establishing the World Intellectual
Property Organisation 1967 (WIPO).! In general, intellectual property laws
seek to ‘promote investment in, and access to, the results of creative effort,
and extend to protecting the marketing of goods and services’.? As a signa-
tory to the Convention, Australia promotes the protection of intellectual
property in Australia and throughout the world through a variety of con-
ventions and agreements. One reason for this is that intellectual property
is increasingly an important mechanism of world trade.* Thus the regime
of intellectual property law in Australia is in keeping with the definitions
provided through the WIPO Convention and subsequent agreements made
through this international body.*

With a direct relationship between intellectual property, economics and
trade becoming more explicit critical evaluation of intellectual property
and its history have emerged.® Critical interest has been facilitated in part
by concern for new and emerging technologies and related practices, such
as developments with digital technology and biotechnology.® Much of this
commentary has involved an evaluation of the role of intellectual property
laws in facilitating commodification and the development of new markets.’
As part of the developing discourse, attention has also been directed to the
implicit cultural elements (and hence cultural prejudices) of intellectual
property law, wherein cultural products are increasingly circulating as
commodities within networks of private property relations.®

Recently Peter Drahos (with Braithwaite) observed that, ‘[i]ntellectual
property rights are, in essence, government tools for regulating markets
in information’.’ With the continuing global redefining of intellectual
property standards and the animated trade bargaining pivoting around
the Agreement on Trade Related Aspects of Intellectual Property Rights
(TRIPs) a variety of publications by governments and non-government
organisations (NGOs) echo concerns about the control over knowledge

30



The cultural life of law 31

markets facilitated through intellectual property laws.! For example, in
many ‘developing’ countries intellectual property is increasingly consid-
ered as a mechanism providing new techniques of control, authority and
knowledge management in the post-colonial era. We are now located at a
specific point in time when the field of intellectual property law is under-
going transformation both in circulation and exposure.!! ‘Intellectual
property rights have gone global.’

LAW AND THE SOCIAL

That intellectual property law has become a subject of discussion within
so many diverse forums and by so many people with different levels of
access to law and legal agency tells us something broader about law itself:
that it occupies a myriad of social spaces. It is not restricted to law books,
courtrooms, institutions or bureaucracies. It is instead something that we
negotiate everyday. For ‘legal meaning is found and invented in the variety
of locations and practices that comprise culture, and that those locations
and practices are themselves encapsulated, though always incompletely, in
legal forms, regulations and symbols’.!® Law, in all its functions, is deeply
imbued in a social nexus, and it is this nexus that provides the law with
fluidity and changeability. For intellectual property this means that it is
informed and influenced by changing social and political movements as
much as by new court based judgments and determinations.

This way of understanding law really emerged in the latter part of the
twentieth century. Critical attention to problems of jurisprudence grew
from dissatisfaction with understanding law as a regime of abstract rules.!
This was because legal power was a much more dynamic process than an
argument relying on abstract rules could accommodate. For example, the
way in which these rules were interpreted played a significant role in how
legal power was exerted, and upon whom. Further, as a focus on the cir-
culations of legal meaning increased, it was clear that such meaning was
not communicated in a one-directional way: that the direction changed
depending on who was communicating, interpreting, and in which kinds of
contexts. Indeed, much critical attention continues to explore key assump-
tions underpinning the authority of the legal discipline. For instance:

in what sense law is objective (determinate, impersonal) and autonomous rather
than political and personal; the meaning of legal justice; the appropriate and
actual role of the judge; the role of discretion in judging; the origins of the law;
the place of social science and moral philosophy in law; the role of tradition in
law; the possibility of making law a science; whether law progresses; and the
problematics of interpreting legal texts. '
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Certainly, it was consideration of the relations between law and politics
that provided the initial frame for an analysis of the indeterminacy of legal
thought and legal outcomes. In this way a fundamental critique of law was
directed against legal formalism and objectivism.!® Critical reflection upon
differences between ‘law making and law application’ exposed the extent
of thought where formalism and objectivism were assumed in each process.
In this context, formalism should be understood as a ‘commitment to, and
therefore a belief in the possibility of, a method of legal justification that
contrasts with open ended disputes about the basic terms of social life . . .
[t]his formalism holds impersonal purposes, policies and principles to be
indispensable components of legal reasoning’.!” In other words, it is only
through a rational, undemonstrative and apolitical framework of analysis
that legal dogma is possible. Objectivism insists on the authority of legal
material — cases, statutes and accepted legal rationale — as they display
‘always imperfectly, an intelligible moral order’.'® What characterises legal
formalism and objectivism is the presumption that it is possible for law to
function in an abstract space beyond people and politics.

In particular, it was these two specific characteristics of law which came
under increased scrutiny, for their inability to provide an accurate account
of legal process and function.! The fuzzy boundaries between law, indi-
viduals and practice also heightened the necessity for reflection that made
links between legal processes and their effects on social relationships. This
critical work illustrated how law never functions above or beyond politics.?
Both the ‘law-in-context movement’ and critical legal jurisprudence chal-
lenged the belief in the naturalness, efficiency and fairness of the structure
of the legal profession. It revealed the hidden characteristics and political
life of legal reasoning.

As well as arguing for a broader understanding of the contingency of
law and highlighting the impossibility of objectivism, critical legal scholar-
ship also questioned how it was then, that the legitimating and constitutive
operation of law, on all levels of social and individual engagement, could
be seen to be natural.?! The progression of this line of inquiry revealed that
underlying particular legal doctrines rested categories of legal analysis
that distributed particular and subtle effects. In short, this meant that law,
positioned within a political location, was partial, contingent and specific.
Law responded to politics and politics enhanced the position of law, par-
ticularly in situated and localised centres of conflict. Critical legal theory
unmasked the ‘universalism’ of traditional legal jurisprudence, rejecting
the premise that law exists in a political and social vacuum.

However, this kind of legal thinking developed a critique of law that
was difficult for mainstream jurisprudence and legal teaching to absorb.??
Nonetheless, sympathetic to the broader general critique of law, dedicated
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readings of feminism and law,? race and law,* and law and discourse®
endured, drawing upon political theories of feminism, critical race theory
and postmodernism.?® This new interdisciplinary scholarship has revealed
contingencies and limits within the law that were previously undisclosed
and hidden. Rethinking the construction of categories of law with regard
to differing subjectivities has produced new and diverse ways of thinking
about law, legal process and legal power that reflect upon the complex-
ity of legal engagement within any social context. Through this thinking
indigenous claims to self-determination and human rights have taken on a
new resonance, displacing the mythology of modern law as autonomous,
distinct, unified and internally coherent.” Understanding the complex
and intricate relationships between law, power and authority is urgently
required. This necessitates an appreciation of the ways in which law shapes
and influences how people think and act, and conversely how different
kinds of actions can influence the direction that law takes on a particular
issue.

LAW AND INDIGENOUS PEOPLE

Critical attention to the subject positions that indigenous people occupy
within the law (and within society) has been crucial for locating and iden-
tifying modes of historical injustice. It has also provided a context for
understanding the amalgam ways through which law treats difference.?®
Indeed it is impossible to consider the position of indigenous people in rela-
tion to western law without also recognising the historical circumstances of
colonisation to which indigenous people have been subjected. This includes
the way in which legal precedent has established Anglo-Australian juris-
diction over indigenous people.” While arguments by indigenous people
fundamentally question the legitimacy of the jurisdiction of Australian
courts, inevitably leading to opposing sovereignty claims, the continuing
over-representation of indigenous people in the criminal justice system, for
example, reflects the power of legal apparatus to continue to exert its effects
upon indigenous people.*

In Australia, the 1967 referendum where ‘full’ citizenship rights were
established for Aboriginal and Torres Strait Islander people implied the
‘application of the principle of equality before the law’.! This included
dismantling the discriminatory legislation and policies directed towards
indigenous people during the prolonged period of colonisation.?> However,
as Irene Watson and Chris Cuneen, amongst others, have argued, the
colonial optic for viewing and managing indigenous people through the
legal system has not changed very substantially.’® The significant Royal
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Commission into Aboriginal Deaths in Custody* highlighted the severe
failings of the Australian legal system to respond to cultural differences and
recognise the effects of colonial power structures on colonised people.?

The way in which indigenous people have been constructed and pro-
duced before the Anglo-Australian legal system is a product of social
and political influence in which the law has been integrally engaged.’
This itself draws attention to the extent that politics is embedded within
the law: that it does not function in an isolated sphere. The recent push
to recognise the ‘special’ circumstances under which indigenous subjects
enter the legal discourse has prompted consideration of the extent to which
law can accommodate difference. For example, the recent exploration by
the Western Australian government on potential ways of incorporating
customary law is illustrative of the ways in which indigenous difference (as
custom/culture) is treated.’” Here indigenous culture is deployed in the law
as a problematic — there is a real question about the accommodation of
difference in law, for instance that indigenous people can make for differing
legal subjectivities.

The tension for law is that indigenous people can also make for similar
legal subjects owing to changing cultural experience, circumstance and
relations. The problem is that indigenous differences in relation to certain
kinds of law can be localised and particular — it is not always possible
to generalise from local to broader national Aboriginal contexts. For
example, with the overturning of the doctrine of terra nullius through
the Mabo decision in 1992, new dilemmas in accommodating indigenous
difference have arisen. Specifically these are in terms of recognising indig-
enous proprietary rights to land. As the Australian High Court found that
such rights continued to exist after colonisation and British sovereignty,
questions of land ownership, native title and the presumption of generic
land ‘ownership’ initially formed the frontier for illustrating how law treats
difference presented through indigenous legal subjects.*

At this point it is useful to move to an examination of how individual
and group claims to ‘real’ property have provided a platform that chal-
lenge (once revered) legal frameworks. Property provides a vantage point
to consider a number of intersecting elements including the traditions of
western philosophy of property and rights in property; legal frameworks
through which social relations between people are engaged; and, how
different indigenous perceptions of property disrupt traditional western
jurisprudence.

The consideration of how such difference is treated in ‘real’ property
terms is crucial to developing an appreciation of the implications in
intellectual property. It is worth remembering that the ways in which
‘real’ property justifies a right in property differs considerably to that in
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intellectual property.* However, a conception of property, here understood
as a principle of social organisation, was intrinsic to some of the emergent
arguments justifying intellectual property.* The real value in understand-
ing the concept of property and its subsequent deployment is not only to
demonstrate how law accommodates differing indigenous conceptualisa-
tions of property rights, but as will be the focus on the following chapter,
how law works simultaneously to extend and enhance its own categories
and boundaries of identification and classification.

WHY ‘REAL’ PROPERTY MATTERS

Property is nothing but a basis of expectation: the expectation of deriving
certain advantages from a thing which we are said to possess, in consequence
of the relation in which we stand towards it. There is no image, no painting, no
visible trait, which can express the relation that constitutes property. It is not
material, it is metaphysical, it is a mere conception of the mind.*

The language of property underpins the way that indigenous knowledge
and expression have come to be positioned within the law. This is not only
in regard to ‘intellectual’ property but follows a trajectory set first by land
rights and subsequently followed by claims to the ownership material cul-
tural products.** Discussions that pinpoint notions of cultural ‘ownership’
and ‘theft’ denote exclusive relations of private property. For my purposes
here, it is certainly a significant moment when social issues are positioned
for remedy through legal means, and raises questions about the influence
of the law in managing particular sites of discontinuity, for instance indig-
enous property rights.* At the same time it also makes for challenging
legal positions.

It could be argued that western law is preoccupied with property rights
and their protection.*® Importantly in Australia, Mabo (1992) addressed
in part, the injustice of colonisation (expropriating property) and the
historical legal denial of indigenous customary rights. It is significant
that this political watershed was achieved through a case specifically
centred on property. For the indigenous claimants, western property
law, or ‘real’ property, provided a vehicle to argue for a set of rights,
one of which could be understood because of the familiar phrasing of
the claim through this legal jurisdiction — ownership of land.*® Together,
the politics of law and the justice claims made to the law, expressed in
terms of expectation following Bentham, create a tension in dealing with
indigenous property. For indigenous property is not confined to a claim
restricted by real property law but incorporates other categories of law
such as intellectual property.?’
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Both modern ‘real’ property law and intellectual property law developed
significantly in the eighteenth and nineteenth centuries.”® Yet, both bodies
of law experienced profound difficulties in securing agreement on founda-
tions and principles, despite various statutory reforms. Challenged in terms
of addressing their own cultural specificity and history, it is unsurprising
that both fields of law are stretched by indigenous ‘real property’ and
‘intellectual property’ claims. In both spheres, western notions of property
have come under increased scrutiny. Property is ‘an expression of social
relationships because it organises people with respect to each other and
their material environment’.#

The power of property is that it resides simultaneously within the
law and outside it. It is both a legal and social trope. Where indigenous
people have adopted the property discourse to challenge precepts of terra
nullius, for example, property demarcates competing political interests: for
example in the instance of the Mabo case between the Murray Islanders
and the Australian Commonwealth Government. It also points to the
ways in which, inescapably, property mediates the world in which people
interact and the possible relationships between individuals and communi-
ties as well as legal and governmental institutions. Arguably, property is
an essential organising principle around which liberal ideals of ownership
and possession are circulated and authorised. Law is an important vehicle
in distributing and circulating perceptions of property relations within
social, political and economic networks, but as property theory illustrates,
law remains unclear about what property is or means.

The concept of property has evolved over time. However the modern
political conception of property owes a considerable debt to John Locke
and it is therefore important to sketch briefly his approach to property.>
Locke’s thinking on property was instrumental in shaping how successors
such as Blackstone,’! Bentham,*> Hohfeld> and Reich* reinterpreted and
reinscribed concepts that have become central tenets in modern liberal
political contexts.

John Locke’s labour theory justified private property in a unique and
somewhat oblique way which explains the subsequent contrary interpre-
tations of his theory of natural rights.>® Locke’s concern with property is
identified as existing in Two Treatises of Government.® The explanatory
passage in ‘Of Property’ commonly cited to clearly locate this position is:

Though the Earth, and all inferior Creatures be Common to all Men, yet every
Man has a Property of his own Person. This nobody has any right to but himself.
The Labour of his body and the Work of his hands, we may say are properly his.
Whatsoever then he removes out of the State that Nature hath provided, and
left it in, he hath mixed his Labour with, and joyned to it something that is his
own and thereby makes it his Property.’’
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Locke’s justification of private property rests upon three key principles
that can be elicited from this passage. Firstly, that ‘every Man has a
Property of his Person’, and that ‘Labour of his body and Work of his
hands’ are therefore part of this property of the person. Secondly, mixing
individual labour with the state of nature, produces something new which
will be a person’s property. Thirdly, it is labour that adds the value to land
(the common state of nature), making it worth something, rather than
nothing; as Locke asserts ‘for it is labour indeed that puts the difference of
value on everything’.® The key factor in this argument is that man’s labour
is an exertion of action exercised upon an object or thing previously inac-
tive, for example while fruit grows it has to be picked and therefore labour
exerted to become the property of the picker. Labour must be used to cul-
tivate, extract and to make value out of something that would otherwise
be worthless. Locke’s natural rights theory assumes the inherent action of
human endeavour which is juxtaposed to the contexts of the inactive state
of nature: ‘commons’ provided by God for the use of ‘Man’. Further, as
property is thus imbued with the qualities of a natural right, it does not
emanate from social relations but exists ‘prior to the social order’.%

Notably, Locke’s conception of natural rights requires a specific
interpretation of ‘labour’ and the definition of the labourer entitled to
property. There is an implicit hierarchy within Locke’s natural rights
theory — not only relating to who is a legitimate ‘person’ but also what
the act of labour and cultivation entails. Cultivation is closely wedded to
notions of civilisation, the presumption being that labour ‘improves’ the
land and enables progress to be sustained. This presumption as well as
those about the inferiority of certain kinds of people are demonstrated
most aptly later in his account where Locke makes the distinction between
labour and cultivation and the wastelands of America untilled (in the
European sense) by the Indians: the logic extends via the implication that
there is no property held by the Native Americans in America because
there has been no labour exerted to cultivate and improve the land, espe-
cially given that: ‘Nature [has] furnished as liberally as any other peoples
with the material of plenty’.%

It can, however, be misleading only to consider this brief part of Locke’s
work to understand his natural rights theory of property.®® For Locke’s
theory of property was also positioned within a larger discourse about
government — in the justification of the English Revolution of 1688 and to
invalidate the doctrine of absolute monarchy presented by Robert Filmer
in Patriarcha: or The Natural Order of Kings (1680).°> That such selective
readings from Locke’s work have been so influential is curious — even more
so if we then consider how Locke’s natural rights theory has also been used
to authorise property in intellectual property, a connection that Locke
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himself never made as he did not support a perpetual right of authors in
a work.%

Whilst Lockean labour theory is discussed in some accounts of
intellectual property law,* other prominent histories trace no such deri-
vations.®® The absence is interesting considering that a justification for
modern intellectual property law, argued initially in the context of the
English literary property debates of the eighteenth century, is that all
authors have a natural pre-existing (and perpetual) private property right
to the text because of the labour exerted. The position of ‘labour’ to justify
property in abstract objects is significant but raises the question of bounda-
ries, ‘[lJabour creates the property right, but what identifies the object of
that property right?’.%

It was William Blackstone, an English common law theorist in the
eighteenth century, that adapted and modified Locke’s position on rights
and labour in the particular context of the literary property debates of that
same period. To this end, Blackstone pioneered a natural rights approach
to ideas and knowledge, arguing the common law right to literary property
arose through the natural labour exerted in the production of the expres-
sion. As Deazley notes, ‘Blackstone was clearly influenced by Locke’s
second treatise on government, but had obviously failed to acquaint
himself with Locke’s personal views as to what property did exist in
books’.¢” Whilst Locke did not support a perpetual common law right in an
expression because of the unlikely ‘essential representation of an identity
in a work’ nevertheless, in intellectual property circles Blackstone’s inter-
pretation has become synonymous with Locke’s position and emphasises
the rationality beginning to be utilised for the identification of property
relationships.®®

Nevertheless, by the end of the following century, Blackstone’s
conception of property originally equating to absolute dominion over
things, was replaced by a newly defined form of property. The features
that characterised this new form of property were that it had been de-
physicalised, consisting not of rights over things but of any valuable right.®
Value thus became the key to identifications of property, serving both
the tangible realm of property and intangible property. Value, although
relying on arbitrary judgement, linked formulations of property and
secured judicial autonomy. Importantly measuring value was increasingly
tied to the market and this meant that new forms of property could be
constituted and protected.”

Whilst Blackstoneembraced and reinterpreted Locke’saccount of natural
rights theory and its justification for property, intermingling it with common
law theories of entitlements, Jeremy Bentham, as Blackstone’s predecessor,
rejected natural law and natural rights. Subsequently Bentham’s influence
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in dismissing any claim to ‘naturally’ occurring rights in law, resonate from
considerations of the relationship, generated by property, as being between
persons, rather than between a person and a thing. However, whilst scorn-
ing natural rights and claiming to have replaced them with utility (or the
greatest happiness of the greatest number), Bentham still rested the prop-
erty right on labour. Bentham presents a case that relations of property are
constitutive of social relations. Property then is not a pre-existing concept
of law rather it is a socially constructed concept embodying questions of
power and social relations. Thus property is not objectively definable or
identifiable.”

Law provides the frameworks whereby an expectation of property is
constructed and disseminated. In this sense, while property is a medium
for social organisation, it is nevertheless regulated through legal param-
eters which govern that expectation. Bentham’s position that ‘property is
nothing but an expectation’ is significant precisely because expectation is
fundamentally developed through human relations. It is not a pre-existing
concept. What is integral to expectation is the extent to which such
anticipation has been generated. The grounds for expectation need to be
first established so that there is a sense of probability. This makes claims
of entitlement possible. Expectation arises because of changing systems
of value and the political circumstances for the voicing of rights claims.
But expectation is also positioned within a field where it is legitimate to
have expectation to begin with, that there is some form of precedent for
such expectation to be recognised. If property is nothing more than expec-
tation, then this is contingent upon the legal avenues that produce and
uphold this ‘expectation’. Expectation then can be shaped and sculpted
so that what is expected is not beyond delivery.

Bentham’s interpretation of property makes a different linkage between
real property and intangible property possible to that assumed by
Blackstone. Rather than treat the expression of ideas — the book (literary
property) —as a kind of pre-occupied land, Bentham’s approach obliterates
the physicality of property altogether, relocating the gaze to the classifica-
tory distinctions and boundaries produced by law itself. Law produces
the legal subject/object. This is later understood by Charles Reich to also
involve ceding an authority of the marketplace, to the extent that the law
itself practically engages ‘expectation’.”

The economic transformation of property is an equally important
element of contemporary social relations especially in its capacity to gen-
erate new forms of expectation. Thus property relations become imbued
with an intent to generate revenue, where governmental influences readily
demarcate political domains of interaction. The economic utility of prop-
erty generates new forms of expectation that law inevitably regulates.”
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Changing interpretations of value inform property relations and influence
how law identifies a distinction between exclusive possession and economic
value.”™ Kevin Gray has argued that seeing property as generating a power
relationship significantly increases the range of interests wherein property
can be claimed.” As the limits on property are not fixed, judicial processes,
for example through the courts and in the making of legislation, have the
power to ‘create property’.’® The direct implication for intellectual prop-
erty, at least, is that if there are no natural limits, and the politics of deter-
mining the boundaries of property are acknowledged, how can indigenous
claims be denied?

Indigenous claims that directly target legal frameworks and institutions
of law are made because an expectation has been developed that the law
can recognise and respond to indigenous people’s claims to property, both
tangible and intangible.” Indigenous claims to cultural property evoke
an expectation, not only in recognising a proprietary right, but also on
the level of expecting justice. The politics of recognition here also illus-
trate how certain kinds of claims resonate within law itself, forcing law
to respond in new ways. The example is in the resulting production of
indigenous knowledge as a distinct category within law. Thus the nature of
the expectation is marked by the boundaries of law that can respond and
deliver a legally recognisable ‘property’ right.

Noel Pearson, Aboriginal spokesperson in Australia and Team Leader
of Cape York Partnerships in northern Queensland, has recognised the
utility and possibility for action wherein legal frameworks can be adopted
for purposeful strategies of recognition.” As he states, indigenous people
‘need to be realistic about the following: first about the content and the
nature of the tools which are available to us; second about what these
tools can positively achieve. They are limited tools and to optimise results
we must use them wisely and skillfully’.” Pearson indicates the possibility
of utilising law as a strategic vehicle, through which indigenous interests
might be advanced. Certainly then, re-imagining a concept of property so
that it can be adapted to differing conceptions of ownership, and relations
between people, is a necessary element in voicing an expectation of law. In
this context, the expectation is for a guarantee of justice through equitable
treatment in recognising the legitimate rights and interests indigenous
people have in controlling culturally specific knowledges and products.
This strategy contests the language of the law and the power of property
within it.

The legal claims for (indigenous) property rights become a powerful
vehicle in advancing indigenous self-determination claims. Claims for
property ownership in intangible material raise an agenda and present
an expectation for legal action. Indeed, the increasing indigenous claims
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to intellectual property frameworks within national and international
contexts, speaks to the power of the broader intellectual property discourse.
Intellectual property has provided a platform to which other indigenous
issues can be attached and made more visible. In harnessing intellectual
property as a powerful regime crucial to the function of liberalism, capital
flow and modern trade relations, indigenous claims strategically demand
legal attention and response.

Despite this optimism, there is a legitimate point to critical work that
reveals how phrasing indigenous interests in knowledge protection and
control within an intellectual property discourse necessarily reduces indig-
enous concepts of ownership and property to a western framework at the
expense of a more nuanced understanding of historical and contemporary
pressures and contexts. For example Michael Dodson has argued that;

Certainly neither the Copyright Act, nor any other acts are able to provide
for the complexities and subtleties of the ownership of indigenous art. The
roles and obligations of our artists, the relationships between the artist as an
individual and as a member of the society in which he or she works finds little
accommodation within the existing legal framework.%

In a similar way, Michael Blakeney has argued that;

Indeed a major problem, which has been identified in analysing traditional
knowledge and cultural expression in conventional intellectual property terms
is the observation that ‘indigenous people do not view their heritage in terms of
property at all. . .but in terms of community and individual responsibility’.?!

Both Dodson and Blakeney emphasise how the existing legislative
framework, in particular that of property, fails to take account of the
diversity of positions held by indigenous people in relation to expressions
of intangible cultural material.®> Both suggest that a property discourse
reduces indigenous concepts and community values. In reflecting upon
these difficulties, Valerie Kerruish has observed that;

Private property within a historical and cultural context that transforms such
property, at the level of normative discourse into rights of persons (moral
subjects, citizens) is a mode of social organisation which has exhausted its
emancipatory potential.®3

Kerruish’s point is that it is capital that protects its power as property at
all costs, therefore there can be no emancipatory power for the poor. But
the conflict in the context of indigenous intellectual property is of a differ-
ent nature. There is not a direct confrontation with capital versus labour.
In fact it is the potential of indigenous cultural expressions as capital that
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encourages the law to engage with the subject. This links back precisely
to Pearson’s point that there is emancipatory potential within the law,
because there is nowhere else to go: the law can provide realistic expecta-
tions of what is possible, and not in a disciplinary arena of pre-ordained
values imposed on indigenous people. The opportunity to expose the limits
of the law comes from within law itself.

When indigenous people make the claim that intellectual property laws
should protect their cultural integrity and cultural expressions, the chal-
lenge has been set for the law in a familiar framework. For law moderates
difference when presented through the guise of its own categories and
frameworks. Nevertheless, the irony remains that it is because indig-
enous interests were not seen as property proper, that this new appeal to
property can be made. Other pressures, such as political influence and
individual advocacy, also force changes in recognition and hence in the
scope of the law. To change the terms of the debate necessitates initially
beginning on these terms. The assumption that indigenous people are
unable or unwilling to employ such strategic engagement misunderstands
the ways by which multiple resistances to circulations of power can be or
are imagined and enacted by individuals as well as generating new kinds
of political impetus. As Michel de Certeau has argued, it is possible to
subvert dominant representations and laws, ‘not by rejecting or altering
them, but by using them with respect to the ends and references foreign to
the system. . .”.3* de Certeau’s point is that it is possible to deflect the power
of the dominant social order, and I would add, that in this current context
even the phrase, ‘indigenous intellectual property’, illustrates the particular
kinds of deflection of property as power at play.

The primacy of law and legal frameworks in mediating certain kinds of
political struggles is of fundamental interest here. In the context of prop-
erty, law functions as a location where challenging positions are circulated.
This is not only in regard to competing sovereignty claims but also con-
tested value systems and intellectual traditions regarding knowledge use,
management, access and circulation. It seems at least in intellectual prop-
erty, incommensurable differences in knowledge production, ownership
and protection are the familiar arguments that constitute the circularity of
contemporary debate. However, if we keep in mind the complex relation-
ship of dependency between knowledge and power, what is revealed is how
the new subject of ‘indigenous intellectual property’, once created, starts
to produce its own frameworks of understanding and regimes of truth.
Further, these are not only the apparatus of the coloniser, but also tools
adopted and modified by indigenous people and consequently a feature of
indigenous governance. For whilst ‘property’ and ‘ownership’ might not
fully encompass indigenous aspirations and perceptions, they do provide
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an easily recognised and accepted terminology through which indigenous
interests can be elevated.

So, whilst law reduces (cultural) differences so that they are barely
noticeable, at the same time it also relies upon them to understand the
differing demands brought for legal interpretation, mediation and impor-
tantly, remedy. This is part of the necessarily cultural functions of law.
While law rejects difference presented to it in a radical way, it accommo-
dates difference when it is presented through the guise of its own catego-
ries and terms of reference.®® This is the reality of legal engagement with
differentials, cultural or political, as law mediates a space that does not
destablise its own narrative of internal cohesion. As Elizabeth Povinelli
has explored in the context of land rights and native title in Australia, this
can result in the construction of specific categories of cultural difference
— where a criteria of authenticity is established that demands a specific
‘performance’ of legal subjectivity.® In this sense, law becomes intimately
engaged in establishing how certain legal subjectivities are recognized — to
the extent that this then effects how individuals behave within legal as well
as other social contexts. At the same time however, this is never completely
predictable, as individuals also use and modify law for their own strategic
purposes.’” This means that legal frameworks can also be adapted for
purposeful strategies of recognition.®

Voicing a concern for indigenous property within a legal framework
of intellectual property strategically works to alert the law to a concern
to which it may have otherwise been blind. Because the challenge is set
within the law’s own terms of reference it must engage the challenge. Not
to do so would undermine the legal narrative of “‘universalism’. Thus a pos-
sibility for utilising law also depends upon recognising the emancipatory
potential of property.® Indeed it is important to acknowledge that whilst
indigenous advocates have been at the forefront of pointing to the limita-
tions of western law, the very language of and expectations of intellectual
property have not been abandoned as potentially useful political tools. In
the communities, organisations and bureaucracies where I have worked,
the current expressions and expectations around the protection of knowl-
edge do not advocate an abandonment of ‘property’ per se.” Instead, the
anticipation is of a reworked property regime that accommodates differing
interests and expectation. Property, and hence legal networks remain the
primary vehicles through which indigenous interests are being expressed.

It is because intellectual property is being evoked as the primary vehicle
to secure indigenous interests in knowledge control and management that
it is imperative that we look at the emergence of a body of law specifically
engaged with managing expectations of property in intangible things like
knowledge. The next section explores the foundational jurisprudential
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contests that characterize intellectual property law. This is because these
are almost always left out of the literature and debates on indigenous
knowledge and intellectual property. Yet they are critical to understanding
both the operation of legal authority and the function of law in fashioning
new kinds of categories and interests. The absence of this jurisprudence
limits what we can understand about the politics of this domain of law
and the emergence of indigenous knowledge within it. What follows sets
the frame for a more nuanced engagement of the extent that law con-
structs a space of interpretation for indigenous knowledge and indigenous
culture(s). In more plain terms, what will become apparent is the manner
in which intellectual property law actively makes an ‘indigenous’ category
that it can identify, incorporate and respond to through new treaties,
policies and legal reforms.!
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2. The making of
intellectual property law

The appearance of intellectual property has been largely tackled in terms
of an exploration of the emergence of its particular, distinctive categories
and subject matter. As a subject of history, the most studied category has
been copyright. Though not necessarily claiming the story of copyright
as somehow representative of the history of all intellectual property laws,
copyright historians have suggested a model of truth about intellectual
property laws and a method of historical inquiry in general, directing
historians towards discovering the origins of the relevant laws.

What the origins of copyright have been taken to be has differed,
reflecting diverse disciplinary approaches and interests. Publishers and
booksellers put forward a version,! legal historians have presented an
account,” literary theorists have offered another version,® different from
the Marxist perspective* that, in turn, differs from the ‘postmodern’
perspective.’

In an overview of such histories, Kathy Bowrey notes how many of
these histories fail to engage meaningfully with each other.® Bowrey’s
point is to highlight the striking reluctance in generating inter-disciplinary
conversations.

History shows that our understanding of copyright develops out of the
interaction of a number of perspectives, even though few writers seem prepared
to acknowledge this. At first each discipline wanted to pursue their own defini-
tion of the subject. Later on definitions were built in reaction to those earlier
territorial claims. The argument was over deciding what the legitimate interests
and concerns of copyright are and who is authorised to speak for them. There was
an unwillingness to make space for the diversity of experiences and interests
involved with copyright.’

What Bowrey advocates is a cross disciplinary approach to understand-
ing copyright and its significance within legal relations of power.® Her
point about the difficulty of achieving such a perspective is indicative of
how the borders of copyright and more generally intellectual property law
are patrolled. Under such circumstances knowledge about how copyright
is constituted is limited. This helps guarantee the authority of the legal
voice to speak about copyright through the language of law, leaving the
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other narratives as partial and contingent to accessing the domain of legal
discourse.’ In this sense, there is also a tendency to ignore political and
social contexts and the effects of these in shaping the law. The histories tend
to remain abstract rather than situated in historical epochs. What is at stake
here is the fluidity of disciplinary exchange and the recognition of diverging
historical accounts according to different sources, agendas and points of
view. Further, the legal narrative of intellectual property’s history assumes
access and legal competence to understand and reproduce this discourse.!”
This secures the legitimacy of the discourse to distribute an ‘authentic’
meaning and thus perpetuate the ways in which debates about intellectual
property are able to engage with new (and differing) subject matter.

HISTORICAL INFLUENCE

Few histories speak to the space that now constitutes intellectual property
by extending analyses through a particular history of copyright to intellec-
tual property law as a whole. One notable exception is Brad Sherman and
Lionel Bently’s work The Making of Modern Intellectual Property.'! This
book addresses the imbalance in histories of copyright, patents, designs
and trademarks in order to explain how the whole legal field of intellectual
property has been constructed.

What is different in this appreciation of the history of intellectual
property is that the writers locate the production of the category of
‘intellectual property’ with jurisprudential concerns about the making of
‘modern’ laws. By modern law Sherman and Bently refer specifically to
the form of the law, namely its abstract and «historical representation in
legislation, spoken through the language and logic of political economy
and utilitarianism.!? They reject the view that an understanding of intel-
lectual property can be derived from a concern for the origins of particular
laws that are now recognised and encompassed by the rubric ‘intellectual
property law’. In suggesting that the domestic and specialist considerations
of intellectual property, such as a history of copyright, do not explain its
genesis, their analysis leads to an argument that it is the struggles of making
‘modern law’ that has significantly contributed to the evolution of the
category in law that came to be termed ‘intellectual property’.!?

Sherman and Bently begin their history by noting the distinction between
pre-modern intellectual property law and modern intellectual property law.
The distinction, which they are the first to admit is ‘somewhat artificial’,'
is nevertheless a useful way for considering the differences in identifying
what we now understand as intellectual property law. For example, they
note that the period around the 1850s marks the historical moment when
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intellectual property law, with its relatively bounded figure and specific
categories including internal logic and language, emerged. Prior to this
period, intellectual property law was haphazard and incomplete. Far from
being readily determined and uniform, the development of intellectual
property law as a distinct category of law has been slowly developed over
a period of time, namely as law came to grapple with a series of issues that
threatened its coherence. For until the 1850s there was no discernable law
of copyright, patents or designs: the subcategories now recognised under
the general axiom of intellectual property. Instead, prior to this period,
there was an agreement that ‘law granted property rights in mental labour,
although the nature of this legal category was itself uncertain.’'® Thus prior
to the 1850s there was no clear or discernable way of managing intellec-
tual property law. The pre-modern was subject specific and reactive as it
tended to respond to particular problems when they were presented. The
literary property debates in the eighteenth and nineteenth centuries are an
example on point. In comparison what characterises modern intellectual
property law from the 1850s is that it is more abstract and forward looking.
Importantly the focus of the law was shifted away from measuring the
labour embodied in the subject matter to concentrate more on the object
produced by the subject matter.

Sherman and Bently’s approach is to cut through the social and cultural
histories of copyright, patents and designs to locate the struggles with
which law was intrinsically engaged. For example, they suggest that what
the eighteenth century contest over literary property really demonstrated
was laws inability to determine effectively the metaphysical dimensions of
intangible property (for instance how to designate the boundaries for the
property).'® Whilst relatively unsurprising, as this specific problem was not
to be solved easily, it became a constant point of legal consideration and
contestation throughout the eighteenth and nineteenth centuries. The crisis
this created, in understanding the order and function of copyright law, was
handled by shifting the sphere of legal concern away from its internal dis-
order, to the more general meaning and concerns of intellectual property
law.!” Thus in the late nineteenth century intellectual property law started
to take on a new and recognisable shape closer to that which we currently
understand, where the main concern settled on defining the object of legal
protection. In this sense law was able to shift its gaze from the problem
of determining the metaphysical dimensions of intangible property (for
example, what was an original work), and focus instead on the object or
commodity. For example discussing the original in terms of what is worth
copying is worth protecting.'

Through moderating the perspective, the problem of determining the
metaphysical dimensions of intangible property appeared resolved. The
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shift of the gaze also meant that the internal logic of copyright law was
withdrawn from view. This left within the body of the law incremental
disputes about the object of legal protection. Whilst the question of
determining the foundational basis of the law was sidestepped, the issue
of defining the protected intangible property in copyright still persisted.
Moreover, struggles to identify and measure knowledge through a prism
of mental labour still troubles intellectual property law today. However
such problems, if noticed at all, are attributed to unusually challenging
facts and circumstance, rather than generated through the legal processes
of definition inherent to the law."”

It is significant that the framing of intellectual property law often
excludes consideration of its own historical contingency.” Of specific
importance to this process are the narratives that intellectual property
law has produced of its own history. For instance, the preoccupation with
narratives that locate the emergence of copyright with the 1710 Statute of
Anne or patents with the 1624 Statute of Monopolies present intellectual
property law as an increasingly coherent and stable body of law derived
from Statutes.?! The cost of such narratives is the marginalisation of discus-
sion about the complexity in the emergence of the concept of intellectual
property law. Intellectual property laws are (only) presented as unsettled
and complex in the historical past. Those problems are ‘resolved’ through
time via various key reforms. Thus current laws are largely ahistorical in
the sense that they only contextualise the past in order to show problems
having been overcome. The face with which such laws front the future is
comparatively featureless and capable.

The difficulties in granting property rights in mental labour were
central to the development of a body of law named intellectual property.
It is significant that as the eighteenth century became marked with new
concerns, economic and industrial, these were also integral to the chang-
ing form of law; from subject specific law to a general ‘body’ of law
replete with coherent and universal categories of assessment. What such
a change achieved was to shift the attention away from the problems that
threatened the coherence and universality of the law. This is not to say
that with a shift in the focus such a problem disappeared, for indeed on
closer examination intellectual property law is still characterised by how
it reconciles and rearticulates proprietary rights in creative endeavour.
In this way intellectual property still maintains the primary difficulties
that marked its ‘premodern’ form. Thus the most profound and certainly
lingering issues for intellectual property law revolve around the problem
of understanding the metaphysical dimensions that constitute intangible

property.
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THE LITERARY PROPERTY DEBATES

The English literary property debates of the eighteenth century are
important because they provide contextualisation for the initial struggles
with which the law was externally and internally engaged.?> Not only do
they illustrate difficulties that are still paramount to intellectual property
law, but also reveal how, in a variety of ways, law sought to resolve these
complexities. Inevitably individuals (jurists and advocates) also played
significant roles in directing the path that the law could take in response
to such difficulties. The literary property debates provide a space for con-
sidering not only how the law responded to the challenge of metaphysical
property, but also that the arguments by proponents, opponents, jurists
and others influenced the shape the law took. In these early debates
it is possible to discern arguments that attempt to grapple with, and
understand, intangible property. These arguments inevitably expose the
struggles as being within the law itself. Sherman and Bently’s point is
that far from only happening within literary property and copyright, the
struggle that law was intrinsically engaged also extended into other areas
that would later be grouped under the axiom, intellectual property.

Thus the literary property debates provide a focal point where the
concept of intangible property was thrashed out and as such predominately
included devising a method for appreciating the nature of intangible
property. Within these arguments for literary property the notion of
property rights in mental labour was at the forefront of the debate.
As discussed in reference to Locke earlier, the arguments also exposed
how notions of ‘property’ were translated into the debates and how the
natural right through an individual’s labour was adapted, developed and
justified.?> What the literary debates also signal is how a corresponding key
process for the law was in identifying what the limits and boundaries of the
intangible subject matter could be.

At first instance, the struggle for the law began as one of identification.

In terms of identifying intangible property, there were three key points,
raised by opponents and supporters alike, that highlighted the difficulty
for the law in recognising intangible property. The first involved the
circumstances in which such property could be legitimately ‘acquired’; the
second involved the problem of identifying mental labour in literary prop-
erty; and the third concerned the ‘economic and cultural consequences of
recognizing a perpetual textual monopoly.’*

Inevitably, arguments for perpetual common law rights in intangible
property raised the question of how title in property arises. At this period
in time, and as I discussed in the previous chapter, property was commonly
conceived in political theory as being acquired through first occupancy.?
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However, as intellectual ideas could not be ‘occupied’ in the same sense
as land, it therefore followed that intellectual ideas could not be seen as
property. One jurist, Justice Yates, who constantly argued against the
common law right, highlighted the difficulty with equating property rights
with ideas. As he noted ‘[t]he occupancy of a thought would be a new kind
of occupancy indeed’ for an object of property ‘must be capable of distinct
and separate possession.’” For an example of the difficulty in grasping
a property right in an intangible form, consider the following argument
made by Justice Yates in the case Millar v Taylor (1769).

But the property here claimed is all ideal; a set of ideas which have no bounds or
marks whatever, nothing that is capable of a visible possession, nothing that can
sustain any one of the qualities or incidents of property. Their whole existence is
in the mind alone; incapable of any other modes of acquisition or enjoyment,
than by mental possession or apprehension; safe and invulnerable, from their
own immateriality: no trespass can reach them; no tort affect them; no fraud
or violence diminish or damage them. Yet these are the phantoms which the
Author would grasp and confine to himself: and these are what the defendant is
charged with having robbed the plaintiff of.?

In response to this kind of reasoning and fearing that it would undermine
the common law right, the Stationers?® and their supporters, all keen to see
perpetual common law rights in intangible property as it guaranteed their
monopoly, argued that a different concept of property was required; one
that was ‘appropriate for the case at hand.’”

As an alternative position, the Stationers, who had Blackstone as their
counsel, presented the case that there was property in mental labour based
on Locke’s Two Treatises of Government in which the natural rights thesis
functioned as the (familiar) marker of property. As already discussed, this
was a strategic and selective reading of Locke.*® While Locke was a sup-
porter of an author’s literary property, he was not concerned with defining
what itis that an author ‘owns’ and justifying that as a ‘right’. Nevertheless,
those who favoured perpetual common law literary property focused on
labour as the source of the property right.*! To enhance the legitimacy of
this position they argued that it was the style and sentiment of the author
which ‘occupied’ the text.

At this stage it is worth noting that the difficulty in conceiving the nature
of the property right was not unique to the literary debates and to the for-
mation of copyright.’? It would however be dangerous to generalise this
problem as occurring throughout all regimes currently grouped under the
axiom of intellectual property. What makes the problem worth comment-
ing upon is that while other areas of intellectual property did not have
the same crisis in defining the property right as copyright did, the shift to
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understanding the property as a right in labour subsequently influenced
the other regimes that were to come to be grouped as laws of intellectual
property. For copyright, at least, the dilemma in defining the property right
for literary property was (partially) resolved with the increasing reliance
upon possessive individualism.*

Certainly a primary element that emerged from the literary property
debates was this reliance upon an individual’s labour as denoting a property
right. There were those who argued for and against such positions. Indeed
Yates J saw that the right was more of a personal right than a property right.
As Mark Rose recounts, Yates ‘insisted on maintaining the distinction
between a personal right and an object of property. He did not deny that
a personal right might be incorporeal but he did deny that anything incor-
poreal could be treated as property, in the same sense as a house or land.”*
To countenance such opposition, proponents for the common law right,
advocated that the property was neither in the physical books nor the ideas
expressed, but actually ‘something else entirely, that consisted of style and
sentiment.” Thus the argument circled back to identifying the intangible
dimensions of the subject matter. This moved the law in a direction where
identification of the intangible became central to ascertaining the right.

That the intangible domain was not marked by boundaries in the same
manner as physical objects, led the early jurists to compare the right in
literary property to that of patents. In this sense measuring the obvious
tangibility of property in one area of law to the perceived intangibility of
that which makes a literary work. In Tonson v Collins (1760) Blackstone J,
argued that ‘one essential requisite of every subject of property was that it
must be a thing of value™® and that for literary property the thing of value
was ‘sentiment’. Influenced by Yates’ J dissenting position that there was
no distinction between copyright and patents, Blackstone moved his dis-
cussion to the subject of property where, evoking the earlier differentiation
between literary and mechanical invention by another jurist, he stated that
‘where two engines might resemble each other, they could never be identical
because materials and workmanship must differ. But every duplicate of a
literary text was the same text because its essence was immaterial.”’” Herein
lay the development that was to affect significantly the shape the law took
— pushing the law to focus on the object produced by the intangible subject
matter and defining copyright in terms of its points of differentiation to
patents.

These questions about the nature of property were philosophical in the
sense that they were about justifying the origin of the right. However,
in practice only a partial explanation of the nature of the property was
provided. This was because it was difficult in practice to identify the
boundary to such a right. This problem was played out in questions over
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the derivative works such as translations and abridgements. If the text was
not identical — was it an infringement of the owner’s right? As well as this,
and because of disagreements over the appropriate justification argument
to apply, the legal questions focused relationally on the problems that law
was likely to have in identifying the existence of such property rights, rather
than establishing the boundary. Traditionally, property was seen to demar-
cate definitively a zone of exclusion, at which point it became necessary to
show that with a concept of intangible property there was something that
was ‘capable of being visibly and distinctly enjoyed.’*® Thus, the challenge
was to provide certain markers that would enable literary property to be
identified and distinguished thereby making the zone of exclusion clear.
It is hard to say how and when precisely this issue was resolved, however
it was consistently argued in terms of literary property, that the words in
print provided the marker necessary to identify property.* As Rose notes
‘[d]ressed in language, the writer’s ideas became a property that could be
conveyed from owner to owner.’*

Whilst the initial decision by the King’s Bench in Donaldson v Becket
(1774) found for an author’s common law right in property, the reversal of
the decision by the House of Lords, declaring that copyright was a limited
term right, highlighted that the answer to the question of literary property
was far from clear.*! As the case presented a failure to endorse any particular
foundation for the literary property right it also highlights the indetermi-
nacy of the law in this area. In the following decades, owing to the lack of
clarity in determining property in mental labour, the law was developed and
interpreted by competing demands. This indeterminacy was what made law
subject specific. Interestingly, the objections to a perpetual literary property
right raised in Donaldson v Becket (1774) laid the foundations for a shift to
a different kind of analysis of intangible property rights.

THE MAKING OF MODERN LAW

As well as foundational issues about the origin and boundaries of the
‘right’, it was also argued, from analysis following Donaldson v Becket
(1774), that literary property could not be considered as ‘property’ proper
because no harm could be made against the owner in the taking of the
property. That is, the nature of the intangible property meant that the
harm to the owner through taking the property was difficult to measure
and identify. This point was persuasively argued against by highlighting
the future financial benefits that the owner would not be able to share.
Economic concerns thus became an adequate means for measuring and
identifying the loss of this unique form of property. Hence translation,
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abridgements and other derivative markets slowly came within the purview
of protection to justify this extension of the private right. The following
line of reasoning was established: that inadequate legal protection of the
economic value of the work would provide little incentive to produce. That
this argument relied upon the importance of economics is significant; for
the argument is only possible in a period where the liberal democratic form
of an economy was beginning to have its own status and regimes of logic.*
In a parallel development the law became an integral vehicle for uphold-
ing that logic.** Being deprived of the potential rewards from an economic
realm was how the harm against the owner was to be understood in regards
to this new form of property relationship. The development in intellectual
property law of an integral relationship between property and economics
has been dynamic and, as will be considered in more depth at a later stage
of this work, significant: specifically in the way in which modern intellec-
tual property law approaches and evaluates an object for protection.*

A further problem, after these considerations about identifying the
property relation in intangibles, was how to describe the subject matter in
law itself. Such a problem existed for literary property, patents and design
and arose because it was the intangible dimension — not the product (for
instance the book) that was supposedly protected in the law. Specifically,
when describing intangible property, law spoke of the intangible in
dynamic terms, as something that required action through the function of
mental labour.¥ However when it came to dealing with the product, the
law was unable to represent it in a way that reflected the process of intel-
lectual and metaphysical origin. The ‘law lacked the language with which
to reproduce the nature of the intangible.’* This was a difficulty in phrasing
the difference between the ‘creation’ or intellectual labour and the shaping
of that labour into a tangible product.?’

To this end, the identity of the abstract object became known to the law
through the physical object that was produced. Peter Drahos explains the
necessity of the transition, where ‘[a]t some point before property rights
attach to the abstract object, the various regimes require(d) some kind of
corporealisation of the abstract object.”® Inevitably, the product which
could be named and identified, became the object of intellectual property
law. For copyright this meant the artistic work or book; for patents, the
invention; and, for design, the tangible reproduction (through documenta-
tion) of the design. This logic, coupled with economic discourse, further
justified an expansion of literary property-like subject matter to include a
very diverse array of cultural/industrial objects.*

If exclusive possession was to be granted to a product of intellectual
labour, it thus became necessary to establish a means of identifying a repro-
duction of that product. In this sense, for a property right to be granted, the
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intangible had to be reproducible: for the copy would generate an infringed
right in the original property. In addition, the property had to be identifiable,
insofar as it was possible to identify to what extent it had been reproduced.
Thus the law took on a further change when it recognised that the object
of intellectual property law could be infringed beyond the immediate form
expressed. To this end, legal protection was extended to non-identical copies
of the expression. In order to highlight this point, it is useful to consider the
case of translation, which provides an example of how important it was to
identify a work in order to further identify a copy or an infringement.

In An Unhurried View of Copyright, Benjamin Kaplan explains that the
first substantial question to arise under the Statute of Anne (1710) was
that of alleged infringement by translation.’® In 1720, Dr Thomas Burnett
brought an action against the translator of his Latin work, Archaeologaie
Philosophicae. The defendant argued that the translation was in fact a
‘different book™! and therefore the translator was the author of the ‘new’
book. In this sense, because the translator had put the book into another
form, the defendant argued that it was not the same as reprinting because
it required the ‘translator to bestow his care and pains upon it’.5 The judge
appeared to accept this reasoning from the defendant, that, if the transla-
tion was a work of authorship (and importantly mental labour), at the same
time it could therefore not be a copy. The issue of identifying a copy and
identifying authorship recurred throughout this period as the law sought
to establish means of identifying infringement. Other key cases that sought
to clarify this issue involved maps, abridgements and histories.* However,
the issue of copying was resolved by not looking at what had been raken,
but what he/she had added to make it a work distinct from the copy.>

As Kaplan highlights through these early cases, the eighteenth century
law was caught in judgments of identity. The subject specific nature of these
meant that identification of the subject matter became necessarily linked
with a concern for aesthetics. In this sense, aesthetic judgments in the form
of identifying whether or not a work was infringed relied upon judicial
interpretation, as there was no singular underlying principle of the law
that could determine an infringement. What this shows is that the direc-
tion that the law took was in fact in response to all the underlying issues
whose genesis resided in the identification of metaphysical dimensions of
intangible property.

FROM COPYRIGHT TO DESIGN

Despite these considerable challenges, and the multiple efforts within
copyright law aimed at their resolution, it is actually design law, codified
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as a particular category within an intellectual property framework, that
produced the first significant transition for intellectual property law.>> Of
importance are the reforms in design legislation that occurred between
1839-1843.5 Developed in conjunction with design legislation, there
were two elements that had a significant effect upon the production
of intellectual property law generally. The first concerns the introduc-
tion of a system of registration, known as the Designs Register. The
second involves a shift in the way in which law concerned itself with
the ‘aesthetics of law’” whereby law itself became interested in the future
shape that it was was to take.’’ This attention to the aesthetics of law was
specifically demonstrated in the organisational mechanism employed by
law to move from subject specific analysis to more abstract formation.
Thus the abstraction of legal categories influenced the way in which
problems were to be resolved, categories organised and boundaries
patrolled.®

With the challenge to British design from other trading nations, a variety
of initiatives were developed specifically to improve the state of British
design. Of these, the Designs Registration Act (1839), one of two acts®
aimed to extend the scope of current design protection through the process
of registration. Through the Act, the length of time offered for protection
for designs was extended. This was premised on the prerequisite that the
design was registered.

The introduction of a process of registration is an important moment
in the history of intellectual property law. For registration effectively
enabled the centralisation of particular forms of knowledge by recording
the characteristics of the (protectable) product. This meant that the law
was increasingly able to rely on institutionalised characteristics and avoid
subject specific judgments. Culturally specific modes of identification
were normalised as the key characteristics required for registration — and
obviously anything that fell outside these markers did not qualify for
registration and consequent protection.

A primary feature of the registration system, as was developed for
designs, was that it regulated and managed specific information. The
Register became the institution for accumulating, monitoring and distrib-
uting information about the various forms that mental labour could take.
Moreover, the process of registration intrinsically established a means of
producing proof about the nature of a design. For example, if an image
was registered as a design, it could not later be claimed that it was instead
a patent.® In addition the burden of proof fell to the creator rather than
the law to establish what protection it deserved. Essentially, the system of
registration facilitated a way of categorising and cataloguing the product
of intellectual labour, the work itself.
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The role of registration in controlling certain kinds of information
was central to the development of the categories of intellectual property
law. Further, through the development of this system of recording and
documenting knowledge, bureaucratic power took on a new dimension.
Importantly this was because the system of registration became ‘publicly’
controlled (through government) rather than privately regulated as had
been the case through specific entities such as guilds.

Publicly controlled knowledge (through registries and archives for
example) is an intrinsic mechanism of government.®® The changes in
categorising and regulating specific knowledges also occurred at a time
when bureaucratic power in the form of modern European governance
was consolidating itself.? It is not a coincidence that in the same period
that this form of governance begins to take on its contemporary shape
that intellectual property law also begins to take its current form. Both
develop parallel systems of understanding and conceptualising the power
of knowledge and the importance of developing programmes that monitor
its progress. For intellectual property law this was achieved through
registration. For governance this was increasingly achieved through law.
Both facilitated a means for the future direction of the other: a bureauc-
racy seemingly acting in response to individual initiative. Such controls
were also self-regulatory, in the sense that the onus was on the creator to
conform to the conditions of registration in order to secure protection. In
this way then it is possible to see a specific mode of governance occurring
wherein the creator elects to participate in their own governance in return
for legal protection. Further, the legal actor becomes simultaneously an
object of the law and a self-actualising subject where the blurring between
the two categories, rather than destabilising the unity of the opposition,
enhances the inter-relations.

The registration process effectively contributed to the closure of debates
concerning the nature of intangible property over the second half of the
nineteenth century. As Sherman and Bently note, ‘creations were not
only radically detached from their creators, they also acquired a degree of
juridical autonomy they had not previously experienced.’s® Registration
provided a means of decontextualising the product, effectively affirming
the product as a ‘legal object’. Further, registration effectively centralised
specific kinds of knowledge that were deemed appropriate for intellectual
property protection through establishing offices in centres of production
such as London and Paris. With the increase in processes of centralising
government occurring in Europe in the mid-nineteenth century, registra-
tion became a necessary vehicle of governance. The spread of modern
registration systems was itself instrumental in providing possibilities for
managing the identification of specific categories of knowledge.
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A further feature that influenced the shape of intellectual property law
was the way that the registration process codified protection through its
representation of the intangible on paper. As the process for registration
became more refined and rationalised, it led to patterns of standardisation
that could be applied across a variety of locales. For if the process of stand-
ardisation could be applied in varying countries, intellectual property law
could take on an almost universal status where the same protection could
be guaranteed as if there was a standard normative mode of measurement.
Consequently registration could become an end in itself.

Registration thus proved to be one of the most profound techniques in
the organisation of certain kinds of legal categories and the production of
modern intellectual property law. Without such systematised processes of
documenting, archiving and managing specific categories of knowledge,
it is unlikely that intellectual property law would have gained the reified
status and power that it currently sustains. For intellectual property, reg-
istration allowed the codification of ‘types’ of knowledge to became one of
the necessary mechanisms for producing an effective ‘body’ of intellectual
property law (potentially global in scope) that could identify specific ‘types’
of knowledge through universal categorical indices whilst also promoting
the benefits of an extensive intellectual property regime.

CONCLUSION

The key point to this overview of the emergence of intellectual property
law is that the law was not pre-existing, nor was it a coherent entity with an
underlying logic. Rather, intellectual property law functioned disparately,
responding to specific issues as and when they arose. There was no obvious
line connecting an author to property in the work (indeed, the very concept
of authorship was also emerging at this time) and the legal principles
that identify intangible property were slowly and partially assembled in
response to specific concerns. In this sense law was deeply involved in its
ongoing creation and thus instrumental in creating its own categories and
developing processes of recognition and identification.

Consequently, these factors averted attention away from the destabilis-
ing potential of the laws inability to fully describe or justify the ‘right’. As
there was no pre-existing conception of a work, only the law itself could
establish the means and process for understanding intangible property.
The resulting dynamism of the law is often overshadowed but it is useful
to keep in mind that in present day intellectual property law, the difficulties
about ‘the essence of intangible property continue to appear when law is
confronted with new subject matter.”** Moreover, rather than highlighting
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the cohesion, it brings to the fore the complexity and messiness of the law
both within its construction and its modern function.

In recognising the importance of the past in shaping present law, the next
chapter considers the individuation of copyright as a subset of intellectual
property law. Concepts of authorship and originality become the key tools
for identifying the intangible property within copyright. The point is to
consider how these categories function to influence the shape of the law and
the judgments that are subsequently made in relation to identifying new
‘types’ of knowledge — for instance indigenous knowledge. Through such
an analysis the structure of the law as messy and incomplete is exposed,
where the struggles of modern law to determine the metaphysical dimen-
sions of intangible property are revealed as still actively functioning and
directing the way in which the law responds to the introduction of new
kinds of cultural knowledge.
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3. Copyright and the categories of
identification

It is surprising that copyright law still retains much of its pre-modern form,
in that it is still relatively subject specific. One significant reason for this is
because copyright law in the United Kingdom and its subsequent colonies,
did not historically entertain prolonged engagement with the process of
registration. Instead in 1911, copyright secured automatic protection for
works. Prior to this period copyright protection had also been conditional
on registration.! The problem and the reason for moving beyond the reg-
istration for copyright works was that the process of registration did little
beyond determine ‘title’ to a text and perhaps unlike patents, trademarks
and design, registration could not resolve the underlying difficulty of deter-
mining a property in a text.? The ellipse in the differential way in which
copyright law emerged can also be explained through the hierarchical status
that literary and artistic work held in relation to ‘industrial property.” For
continental copyright, the argument that justified automatic protection for
literary works as against registration arose because it became extremely
difficult to minimise a literary or artistic work into a representation of that
work: the representation constituting the necessary form for registration.
Significantly, the literary work retained its ‘original’ form and hence pro-
tection rather than shifting — as a consequent of registration — to acquiring
protection through a representation of the subject matter.

This is not to say that copyright law didn’t have its own modes of
regulating knowledge through forms of categorisation. The categories
of originality and authorship have functioned to maintain a perception
of coherence within copyright law and established firm boundaries around
its subject matter through determining what a work was and how it could
be transformed. In this way authorship and originality became the key
categories that provide the means for making identifications of what
constitute ‘legitimate’ copyright subject matter.

As copyright did not require registration, it did not need to reproduce
the intangible subject matter into an object of representation. However,
copyright law was influenced by this way of understanding the intangible
object, where the focus of the law was set upon the tangible ‘creation’ pro-
duced by the intangible subject matter — thus making the ‘work’ (the book,

68
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the artwork) itself a decontextualised legal object. But copyright took on
a unique form to the other categories of intellectual property where the
actual intangible subject matter continued to exert pressure in determining
its nature. Thus copyright law was never totally able to exist solely on the
abstraction of its categories: the specific subject matter in each case was
and remains ever present and ever influential. Indeed the dependence upon
both abstract categories and subject specific concerns characterises modern
copyright. To this end the effectivity of copyright law still actively involves
negotiating the extent to which the nature of the intangible property can
be determined.

The importance of authorship and originality in characterising the
nature of the copyright is evident in many examinations of copyright.’ Both
notions have determined the specificity of copyright and facilitated the
distinct modes of categorisation pertaining to the subject matter afforded
through copyright. The following discussion of authorship and originality
foregrounds the subsequent latter examination of indigenous knowledge:
specifically its inclusion and making as a discrete category within law. This
is because the two key concerns that were initially raised (and continue
to exist) in relation to the inclusion indigenous knowledge (known to law
at first instance through the tangible product, Aboriginal art) centrally
engage(d) questions of authorship and originality. Both authorship and
originality are considered specifically in relation to a work presented as
if it were a closed entity, not to the more fluid dynamics constitutive and
determining the existence of the work. It is in this way that criteria of the
identifiable ‘author’ and the ‘original’ work facilitate the idea/expres-
sion distinction that underpins the copyright regime.* Importantly, both
categories have also incorporated an economic rationale of measurement
integral to the internal coherence of intellectual property law as a whole.

AUTHORSHIP

Mark Rose and Martha Woodmansee have done much to facilitate an
appreciation of the importance of authorship to the emergence of copy-
right.> As has been exposed through their work it was ostensibly relations
between booksellers and publishers that pushed the law to consider the cat-
egory of the author, even though ironically, in the literary property debates,
authors were noticeably absent.® As such, law became deeply involved in
constructing how this subject (the author) was to be understood before the
law and consequently within society.

Early histories of copyright, such as the work by Feather and Bonham-
Carter’ primarily sought to explain ‘why the priority of the law was not
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that of protecting the author’s private property rights in the text’.® In such
circumstances it was assumed that the law was relatively disinterested in
the changing social status of the ‘author’. The prevailing philosophical
movement of romanticism in the eighteenth and nineteenth centuries
however, meant that law did become concerned and quite instructive in
the modern formation of the notion and identity of the ‘author’. While
certainly it is accurate to suggest that this was not a primary concern for
the law, it was inevitably an effect of the law. By this I mean that because
of the multiplicity of factors influencing law and its relationship with the
legal idea of the ‘author’, an inevitable byproduct was the transference
of characteristics identifying the ‘author’ within law to the wider society.
The focus on questions of literary property in law could not help but
be influenced by romantic assertions of ‘natural rights’: subsequently
effecting how the concept of the author as an individual and also as a legal
entity was seen before law as the agent determining status and authority
within society.

Defining the category of the ‘author’ was the means for establishing the
legitimacy of property in a ‘work.” As Foucault has highlighted, the rise of
the author in western liberal societies was intrinsically tied to relationship
between the text and a system of property relations.” In authorising such
property relations, law necessarily affected the functionality of the subject
named as the ‘author’. Foucault’s interest was in the operation of what he
calls the ‘author-function’. Importantly, the first of the four general charac-
teristics that Foucault identifies as marking the author-function is how it is
‘linked to the juridical and institutionalized system that encompasses, deter-
mines and articulates the universes of discourses’.!® Whilst Foucault was
never particularly interested in law, and at times discussing it in ways that
ignore and underplay the fluid power relations that make law a fundamental
mechanism of governing, in this essay he does recognise the instructive rela-
tionship between the emergence of the entity named as an author, and the
legal and institutional networks that uphold and endorse that same entity.

As discussed in the previous chapter, the Donaldson v Becket (1774)"
case functions as the historical location where law begins to negotiate
categories that identify specific kinds of intangible subject matter and in
doing so produces legal authority, both in relation to law and society. With
no ‘authoritative legal precedent that endorsed the purported theory of
right’'? the power to define and limit copyright was left with parliament,
through which statutes regulating the period of the right were endorsed.
Through Donaldson v Becket (1774) copyright was affirmed as a creature of
positive law,'* whereby the power to limit and define the right rested within
the statute, rather than existing as a common law right.!* Through this
judgment copyright was also affirmed as providing an ‘economic right’.
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Rose’s particular interest is in how the case conveys the emergence of
the author as a proprietor.’® This is in order to highlight the historical
emergence of the concept of an author, which began and was effectively
completed in the eighteenth and nineteenth centuries. In this way Rose
disputes the narrative of the ahistorical ‘author-myth’ positioned as a natu-
rally occurring legal subject. He specifically points to Donaldson v Becket
(1774) as a case that shows that there was no automatic connection between
authors and texts. Instead, Rose points to a variety of factors, both cultural
and legal, that were required before the notion of an author could be estab-
lished. For example, ‘before the modern author could come into being there
had to exist a market for books to sustain a commercial system of cultural
products’.!® Rose observes that ‘the concept of an author as an originator
of a literary text, rather than a reproducer of traditional truths’ had to be
realised in society, before it could be actualised.!” The notion of the author
was also influenced by cultural specificities where writing and recording
were understood as necessary processes of civilisation, progress and indi-
viduation.'® In contrast, traditional truths were seen to circulate much more
prolifically in oral cultures that were identified as ‘communal’. This in part
speaks to the dilemma of identifying and individuating indigenous works,
as indigenous people are still largely seen to be reproducing traditional
truths within an alternative paradigm of ‘community’ to that relied upon
by intellectual property law. I will return to this in more depth in the second
part of the book when considering how Aboriginal artists were interpreted
in relation to their works in the Australian copyright cases of the 1980s.

Law was certainly responsive to the cultural influence of possessive
liberalism in shaping the notion of an author. Nevertheless there were
other ruptures and discontinuities that also facilitated the production of
the author and the category of authorship before the law." It is these mul-
tiple vectors that help configure the notion of authorship in the abstract,
where the ‘author’ as an individuated subject, becomes known to law only
in its abstraction. In this way authorship also becomes a legal category in
its own right that can measure and identify a ‘work’. Rose’s insights about
the rise of modern authorship expose the complexity of the law and the
difficulty in locating a specific period where the law was seen to arrive at
a particular definition of the author in relation to a text. In its abstraction
authorship becomes a self-justifying concept that averts attention away
from the problem of boundaries and importantly, subjectivity. In conjunc-
tion with the new economic logic of the law, authorship provides a useful (if
not also self-fulfilling) category through which identification of legitimate
legally identified and defensible works can be made.

It is precisely the lack of clarity in the terms that seek to identify the
intangible, that still makes copyright susceptible to concerns regarding
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definitions of what constitutes the property. According to modern copy-
right the author is seen as the first owner of the property. While ‘author’
is not defined in Copyright Act 1968 (Cth),? the concept does imply that
the author is the originator of the ideas expressed in a material form.
The connection between authorship and originality remains important
in modern copyright and it is in this way that the two terms function to
identify copyright subject matter, for if there is no identifiable author,
then there is no copyright. Likewise, if there is no originality invested
in the work, then there is no protection. Of course the boundaries here
are not as clear as they seem, for there is no definition of an author
or of originality in the statute, therein providing the possibility for a
range of cultural objects to be considered as legitimate copyright subject
matter.

ORIGINALITY

Originality, likeauthorship, remains undefined in the (Australian) Copyright
Act 1968 (Cth). Similarly, originality has historically helped determine the
nature of the intangible property. In the literary property debates, original-
ity helped identify, to some extent, the process of individuating an idea and
expressing it in a tangible work. In this way originality was concerned with
a judgment of the relationship between the work and the creator.?! It also
functioned in the nineteenth century as a means of determining whether a
work infringed another work.?

Through this early period, originality served as a means to identify the
defendant’s work from the plaintiff’s, and inquiry into originality was not
directed towards the plaintiff’s work alone — this was a shift that occurred
in the twentieth century.? Thus originality was used as a mechanism to
consider the equilibrium of interests invested in a determination of an
‘original’ work. For example this was a key element in early cases involving
sea charts,? road maps® and the French dictionary.? Drawing a balance
between protection and access did not involve a determination between
private property rights.?” The key question was how to balance the original
effort of both parties, rather than upholding the private rights of the plain-
tiff. In this way broad social considerations were imbued in determining a
copyright, including the benefits to the public and the existing market for
works of an informational nature.

The importance of the concept of originality in determining copyright
is evident where the term functions as the means for identifying both the
mental labour or ‘creativity’ of the ‘author’ and the nature of the property.
Through a perception, consolidated in the literary property debates, that
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ideas come from an ‘intellectual commons’,” the notion of originality was
developed as a way to individuate and understand the distinct transforma-
tion of the ‘ideas in common’ as the unique expression of an individual who
has a right to its ownership. In this way individualisation occurs when the
idea is extracted from the shared space of knowledge and independently
expressed. Originality then, performs a dual role as it not only pertains to
the individual but also identifies the nature of the expression manifest in
the intangible subject matter. The abstract notion of originality functions
as a mechanism for identification, through which the work itself becomes
knowable and individuated.

In the early period of copyright law, prior to the Imperial Copyright Act
of 1911 that, on adoption by commonwealth legislature, extended British
copyright law to colonies and dominions including Canada, New Zealand,
Australia and South Africa,” originality was implicit within the concept of
creativity: each act by an individual in producing a unique object required
creativity and was necessarily original. Following 1911, originality was
written into the statute as the Copyright Act 1912 (Cth) confirmed that
every work that was claimed as copyright must be original. In Australia,
by the Copyright Act 1968 (Cth), subsistence of copyright existed in ‘every
original literary, dramatic, musical and artistic work’.*® One of the out-
comes of this interpretative process was that the originality requirement
came to be read as a reference to the plaintiff’s work alone, with the ques-
tion of the originality of the defendant’s work only arising as a sub-issue
under the issue of infringement — in relation to whether or not an alleged
taking of the plaintiff’s work was substantial, given the changes that the
defendant may have made to the work.’! For example, in the Australian
case, Victoria Park Racing and Recreation Grounds Co Ltd v Taylor (1937),
protection was denied to the compilation of horse racing details written on
a display board justified through the extent that,

some original result must be produced. This does not mean that new or inven-
tive ideas must be contributed. The work need show no literary or other skill
and judgment. But it must originate with the author, and be more than a copy
of other material.*

In another case that illustrates the difficulty with originality, Kalamazoo
(Aust) Pty Ltd v Compact Business Systems P/L (1985), Thomas J deter-
mined that copyright subsists in the pegboard systems constructed by
employees of Kalamazoo. The point of comparison is with the plaintiff’s
work alone. He states:

while I refuse to find that the authors showed great skill, I did find that their
preparation required a degree of concentration, care, analysis, comparison . . .
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In each case some awareness of contemporary developments and the market-
ability of such forms played a part in their creation.?

The shift in how originality is used to identify a plaintiff’s work rather than
a defendant’s work speaks to the reprioritisation of interests in defining
‘original’. Remembering the eighteenth century case of translation, it was
the defendant’s work that was considered closely to see what new elements
had been added, not what had been taken from the plaintiff’s ‘original’
work. Part of this shift in the twentieth century is due to concern that defin-
ing originality must be done as objectively and fairly as judicially possible,
and this meant considering the plaintiff’s work over that of the defendant’s
without reference to the work’s value in aesthetic terms.** As the early
twentieth century case (which underpins current Australian judicial inter-
pretation), University of London Press Ltd v University Tutorial Press Ltd
(1916) demonstrates, the formulation was:

The originality which was required relates to the expression of the thought.
But the Act does not require that the expression must be in an original or novel
form, but that the work must not be copied from another work — that it should
originate from the author.%

The difficulty of determining the boundaries of originality in particular
cases however, demonstrates the challenge of applying such an abstract
concept as a legally imposed standard. For the standard is ambiguous. It
is difficult to determine who ‘wins’ through the indeterminacy of the law.
Attention then, must be directed at specific instances of case law — for
example what actually happens with the ambiguity of the categories in the
actual practice of the law? The importance of judicial determination high-
lights the position of case law in informing the more ‘abstract’ theory.

Recent Australian case law highlights the extent to which a work consti-
tutes originality has required questions of judgment by the court for which
there is no clear point of reference.*® This has pushed law to a space where
the Court decides the merit of originality in works on a case by case basis,
the law still being subject specific and case specific in its determination of
‘originality’.?” It also shows that issues about the nature of copyright and
its justification and boundaries were not resolved clearly in the nineteenth
century, despite the management discussed by Sherman and Bently of
intangible rights.*® The problems were merely hidden beneath a superficial
classification of interests and impoverished definitional rubrics.

The Australian case law aptly demonstrates the difficulties facing the
Court in deciding on matters of originality. Commenting in his judgment
from the initial hearing of Telstra v Desktop Marketing Systems (2001), a
case that, at first instance, involved determining whether the compilation
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of names, addresses and phone numbers found in the white or yellow pages
constituted copyright subject matter, Finkelstein J states;

In precisely what sense a work must be original is not clear and the resolution
of that question lies at the heart of this case. A work will lack originality if it
is copied or adapted from another. This does not mean that the subject matter
of copyright must be new or novel, as is the case of an invention the subject of
patent protection. To the contrary, much of what is found in literature, drama
or music is not new, but nevertheless it is proper subject matter for copyright.

Originality means at least, that the work has been created by the author.”

The issue of originality underpins this case, but the indeterminacy of the
term poses real difficulties in deciding both on the subsistence of copyright
and consequently, infringement. As noted above, Finkelstein J and subse-
quently Chief Justice Black and Justices Lindgren and Sackville in the Full
Federal Court appeal, recognise that it is the slippery question of original-
ity that underpins the case.

Establishing the originality of the telephone book speaks to the problem
central to intellectual property law: the difficulty in determining what the
intangible element actually is within the product brought before the court.
Within Australian copyright legislation, the phone book comes under pro-
tection as a special kind of literary work: as a compilation.*’ In this regard
the question of arranging the information becomes one of labour rather
than creativity. Desktop Marketing argued that as copyright cannot exist
with facts, and as names, phone numbers and addresses found in the white
pages are constituted as facts that freely circulated in the public domain,
copyright did not exist and by virtue of its non-existence, was not infringed.
Alternatively, Telstra argued that by way of the intellectual labour exerted
in the directories, the product was an industrious collection of factual data
sufficient to attract copyright protection as a compilation. The extent of the
labour, mental and physical, exerted in compiling the phone book, became
the measure of its originality. Finkelstein J seems genuinely astonished
when he comments that ‘[a] casual reader of a directory might be surprised
to learn of the complexities involved in its preparation’.*!

The stability of the category of originality is maintained by shifting the
way in which originality is determined. Intellectual labour becomes the
signifier for originality and is justified through considering the plaintiff’s
work in isolation. It is in this way that the surety of the category is upheld.
Indeed, it could be argued that the position taken in regards to originality
functions as an institutionalised justification that maintains the coherence
oflegal categories of originality and authorship, because copyright depends
upon them for its own perpetuation.*? The legal principle of originality is
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decontextualised, elevating it to a more universal and abstract, rather than
specific, level and the law maintains the appearance of objectivity, even if
it has to decide on a case by case basis what constitutes an ‘original’ work.
However, for those who remain unsatisfied with the judicial claims of
objectivity, it is clear, as with most legal classifications, ‘originality is not
natural and secure, but culturally and historically determined’.**
Thedecision by the Full Bench of the Federal Courtin Desktop Marketing*
demonstrates how the linkages are made that connect authorship and origi-
nality but also points to how copyright law depends upon the specific, in
this case the technological facts that led to the creation of the database, for
confirmation of the abstract, that is, the production of an ‘original’ work.
The case also highlights how low the Australian threshold for originality
actually is. Chief Justice Black and Justices Lindgren and Sackville in the
appeal follow the precedent set in the first instance by Finkelstein J. In his
judgment Lindgren J cites from Halsbury’s Laws of England that:

Only original works are protected, but it is not requisite that the work should
be the expression of thought, for Copyright Acts are not concerned with the
originality of the ideas, but with the expression of thought, and in the case of a
literary work, with the expression of thought in print and writing. The originality
which is required relates to the expression of the thought. It is not required that
the expression should be in an original or novel form but that the work should
not be copied from another work; it should originate from the author.*

The argument linking authorship to originality is nicely demonstrated in
this citation. Its utilisation in Desktop Marketing highlights two points. The
first is that it represents the standard judicial argument that justifies both
the property right and the work as property through categories of copy-
right. The second is the reluctance of the law and the courts to recognise
the difficulty that evoking the abstraction of such categories perpetuates
an inability within the law to fully grasp the problem. Jane Ginsburg has
also argued that the law ‘encounters far more difficulty accommodating
works at once high in commercial value but low in personal authorship’.#
In the silences brought into the law with its modern ‘development’, what is
made possible is the reification of the author and work, giving both a sug-
gestion of secure, self-evident meaning. When proprietal claims challenge
the status of either the author or the work by a competing commodity, it
is necessary to affirm the priority of the legal precepts of the author and
the original, so that the stability of the categories and the law itself is
maintained. As McKeough, Bowrey and Griffith observe;

To some extent the concept of what constitutes a work within the Act and the
concept of originality are intertwined. It is difficult to discuss what amounts
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to a work without discussing originality, since without a sufficient degree of
originality, a work will not come into existence.*’

Thus the problem still remains one of determining and identifying what the
intangible element is for copyright protection through abstract categories
and circular relations of justification. In this way, legal argument functions
as a powerful forum, ‘in which dominant narratives of social reality are
produced and alternative discourses silenced’.*®

The category of originality, because of ambiguities in definition, depends
upon the judgment of the court to translate and apply the abstraction
into contextual meaning. The function of the court then becomes one that
manages categories of copyright and inevitably the stability of the law. In
short, the court plays a fundamental role in upholding the legitimacy of
categories that measure and identify copyright. The court governs the way
in which interpretations of the law are made. To this end, each judgment
of originality that the court makes in order to contextualise the abstract
term becomes a matter of fact and degree determined differently in every
case.” Recognising that judges do not exist in a vacuum but are social and
cultural beings very much like the rest of the population then means that
if each case is measured by fact and degree and each judge has their own
interpretation and methods of applying the law, then it is possible to argue
that these methods are not and have never been ‘objective’. Instead such
decisions and questions of degree embody cultural influences. Inevitably
when making a decision, the law will be influenced by cultural factors ema-
nating from the subjective position of the judge in applying the abstract
principle upon which the stability of the law depends. The abstract princi-
ple primarily being the singularity of an author/original identification as a
substitute for a more metaphysical determination of ownership.

THE SUBJECTIVITY OF COPYRIGHT

The argument that has been built so far is that the authoritative narrative
that promotes law as abstract and chistorical fails to engage meaning-
fully with the reality of subjective decisions that shape the direction taken
by law. Indeed it could be argued that the key failing of the literature
accounting for the emergence of intellectual property law (which the pre-
vious section has drawn from) is characterised by an absence of political
and economic discourses within the theory. The legal literature, although
informed by critical legal sensibilities, addresses the jurisprudence of copy-
right and literary property and its philosophical pretensions whilst scaling
over the practice and contemporary nineteenth century politics. The stance
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is justified because of difficulties in factoring in law’s indeterminacy. For
instance, because the actual emergence of intellectual property is so dis-
cordant and diversely expressed, the tendency for legal historians and
theorists has been to look to a way of encapsulating the broad sweep, with
little focus on the existing cases. However, as McKeough, Bowrey and
Griffith observe,

In reading copyright case law it is important to consider whether theories like
romanticism have influenced judicial understandings. Though copyright is . . .
a creature of positive law, despite Copyright Act 1968 (Cth) s8, not all impor-
tant copyright principles are expressed in the text of legislation. Further, in
many places the legislation relies upon ‘ordinary’ or ‘common sense’ meaning
of terms. There is ample space for romantic and other values coming into the
body of copyright law. Therefore understanding copyright law requires an inter-
pretation of case law in view of many possible social and cultural influences and
prejudices, including romanticism.>

As already discussed, it is a combination of postmodern and critical legal
critiques that has led to dissatisfaction with the authority of legal reason-
ing in copyright case law. Such critiques point out that the law does not
function in isolation, but produces and is produced by cultural values and
perspectives. This is in particular regard to ‘common sense’ decisions that
are made in any number of ways by the court when applying a principle
that is not explicitly defined in the legislation. This complexity highlights
the discontinuity of the law, for cultural and political factors inevitably
influence the shape that the law takes.

While Mark Rose’s work pointed debate in this direction, he maintained
a strong interest in the particular category of authorship. Indeed, the cul-
tural production of the author and the twinned concepts of authorship
and originality in intellectual property law are among the many potential
sites for the recognition of the cultural influence and production of cat-
egories within the law. Following from Rose’s work and also influenced
by Foucault, Rosemary Coombe has written extensively on the inevitable
influence of cultural factors on the law.’! With an interest in the peculiar
political intersections that legitimate intellectual property laws, Coombe
has also pointed to the dynamism of contemporary cultural practices that
promote individual resistance to monopoly privileges extant within an
intellectual property regime. Thus Coombe highlights the multiplicity of
experience through which individuals and the law are interconnected.>
Rather than the spheres being abstract and separated, they are intertwined
and contingent upon the other for future development and direction. As
a result of cultural influence, the possibilities for shaping the direction
that the law takes function within a network of multiple relations, where
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the constant process of reshaping the law is in direct response to multiple
cultural productions.

The inevitability of the engagement of law with cultural functions is, in
part, due to the difficulty of people as legal subjects who do not necessar-
ily behave in a predictable manner for law or governance. Thus one of the
difficulties for the law is that it must be dealing constantly with the com-
plexity of individuals and how they perform as legal subjects.> It is almost
impossible to speculate upon the specificity of action undertaken by indi-
viduals as legal subjects.>* For certain legal subjects, the law intersects their
lives at an extreme rate, almost to the extent that individual lives embody
a performativity in relation to law and legal bureaucracy.’® In short, there
is no certainty in how individuals relate to the law, and this makes for
complex legal subjects. One of the reasons why law is so messy and disor-
derly is that ‘citizens make challenging legal subjects’.’ A snapshot of the
broader landscape of litigation law points to such difficulties.

This dilemma is also present in copyright law, where the law has also
attempted to accommodate demands raised through the increase in
new and different technologies. How individuals negotiate around new
knowledge and new knowledge industries and lay claims of ownership to
knowledge affect the response of the law. In this way then, copyright is
influenced by relationships between individuals, as legal subjects who inter-
sect the law through an engagement with cultural products, for instance,
those increasingly produced through information technologies and digital
communications.

Notably Coombe engages with a variety of theoretical and philosophical
positions in order to more fully understand the dynamics generated by the
law in contemporary cultural practice. Avoiding traditional jurisprudential
thought that considers the law through positions that have been histori-
cally favoured by the law to the exclusion of others, she notes the tendency
within scholarship devoted to intellectual property to limit consideration
to legal doctrine and legal rationality.’’ Such literature accounts for the
function of the law without critically examining its operation. Coombe
continues her point through emphasising that:

[t]here has been too little consideration of the cultural nature of the actual
forms that intellectual property laws protect, the social and historical contexts
in which cultural proprietorship is (or is not) assumed, or the manner in which
these rights are (or are not) exercised and enforced to intervene in every day
struggles for meaning.®

The particular effects of the law need to be considered not in isolation, but
with regard to the individual and cultural products generated through the
intersection of law and ‘culture’.
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These critical cultural legal frames point to the role that individuals
play in exercising autonomy from the law and also generating new and
productive ways of intersecting with law. Individual interpretative agency
constitutes an embodied approach to the effects of law and how these
effects impact in a variety of dispersed locales. For when judges make
decisions based on ‘common sense’, they are only one in a number of
players that duly influence the cultural shape that the law takes: multiple
parties push and wrestle, influence and negotiate the form of the law.
These influences occur through particular resistances to law, but also in
the cases that are tested through law. For cases do not exist in abstrac-
tion either, but are generated from a particular time and space, and as
reaction to a particular incident or against the law. Recognising this
inherent politics allows for alternate readings of the emergence of discrete
categories within law.

As new knowledge and knowledge products come before law,
increasingly law must determine the extent of the protection it can grant
and the identifying characteristics of the material. But this exposes a
challenge, whereby calls for protection of new material — an expectation
of legal action — increasingly mean that the law must employ its principles
of measurement and identification and ultimately widen the scope of
what is considered to be intellectual property. Thus the difficulties are
part of a continuum, where the law can be seen to be working through an
ongoing set of concerns. The problems are however modified through the
changing nature of the intangible subject matter and the multiple levels of
expectation generated through individual actors.

It is the widening of the scope of what comes under and can be protected
as intellectual property that has become a focus for critical inquiry. The
increased power of intellectual property to protect cultural products has
facilitated such a focus.” In a social environment where trademarks circu-
late to designate ownership of a product, where digital technology pushes
for rethinking the concept of the author and where an individual is exposed
to endless merchandising protected by intellectual property laws, critiques
of intellectual property seek to point to how such laws are functioning to
increasingly control the flow of information.®

Contemporary theoretical critiques also point to what is excluded from
intellectual property and have prompted a reflexivity regarding these
exclusions. For instance, this includes indigenous and/or local knowledge.
In this regard the process for inclusion evokes a sustained and prolonged
rethinking of how and to what extent these ‘new’ knowledges can be
incorporated. The process is not an instantaneous one. Rather it evolves
from a political location that develops and produces itself as a category to
be known before the law. The process is sustained and draws on multiple
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actors and employs a network of relations that eventually produce the
‘new’ knowledge as a category in its own right.

It was through postmodern and related critiques that intellectual
property law became sufficiently self-reflexive to address the exclusion of
indigenous knowledge from its sphere. Yet indigenous knowledge is still
seen as a kind of ‘special’ case for the law. The perception has developed
through a reflection of the cultural specificity of the law in regards to
indigenous people and the effects of colonisation. It is also perhaps because
there has been hesitancy in moving beyond the social construction of indig-
enous people as ‘reproducers of traditional truths’, rather than as ‘authors’
(albeit in different forms) of contemporary narratives.

CONCLUSION

Recognising the plurality of relations that have contributed to the produc-
tion of the category of the ‘indigenous’ within intellectual property provides
a space to understand the connections between legal scholarship, history,
politics and legal practice. In this way, there is no singular factor that could
explain the emergence of a concept of indigenous knowledge within an
intellectual property discourse, but rather a multiplicity of factors pushing,
constructing and producing indigenous knowledge as a distinct issue to be
taken up and advanced and hence as a category to be known before the
law. Perhaps as Martin Nakata suggests, it is the ‘Indigenous Knowledge
enterprise’' and the increased national and international inquiries into
indigenous knowledge®? that help locate concerns and generate levels of
expectation for the legal protection of indigenous knowledge. But what
characterises the position of indigenous knowledge within intellectual
property law (as within other discourses) is how it is unproblematically
assigned a ‘different’ status. The challenge then is to recognise the extent
that law is also dependent upon other authoritative discourses, such as
anthropology, initsidentification of the indigenous as ‘other’. This position
directly affects the way in which the law treats the inclusion of indigenous
knowledge.®® Thus the law becomes deeply involved in constructing how
this new category of subject matter is to be understood both in law, and as
suggested through the case of the ‘author’, also in society. Law is involved
in making an ‘indigenous knowledge’ category as well as responsible for
distributing this new category within social and political contexts.

The purpose of this first part of the book has been to expose the
complexity and messiness of the law — specifically, that intellectual prop-
erty law, far from being a coherent body of law, is characterised by internal
struggles to identify and determine the nature of the intangible elements
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that it seeks to protect. In this regard, the history of intellectual property
law that has been provided, functions to illustrate that what we currently
know as intellectual property is a relatively recent phenomenon. Indeed,
it is the difficulties within modern law itself that have led to the construc-
tion of categories that identify the subject matter of the law. This work
has followed from Sherman and Bently in locating a history of intellectual
property law that speaks to the construction of intellectual property law as
a whole, rather than subject specific interests.

In looking at the characteristics of copyright law, the point has also been
to show how a range of cultural factors also engage and intersect with law,
ultimately influencing the direction that the law takes. This approach is
integral to an appreciation of how and to what extent indigenous knowl-
edge has been produced as a category in its own right within intellectual
property law. My point is to show the extent of elements that push, nego-
tiate and construct indigenous knowledge within an intellectual property
framework, and that this framework imposes conditions of possibility
in regards to outcomes and discussions of property rights in indigenous
knowledge.

The second part of the book will now consider more closely the concomi-
tant factors that have been involved in making the category of indigenous
knowledge within intellectual property law. Importantly, it considers the
conditions of existence for government intervention articulated through
the key governmental reports which function as important precursors for
the case law. Ultimately, as we move into the second phase of the book,
it is important to remember that the production of indigenous knowledge
within intellectual property discourse is still actively occurring, as the law
continues to grapple with the difficulty and difference of the subject matter;
particularly in specific circumstances that demand the functionality of the
law while also pointing to its complexity.

NOTES
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Introduction

[t]o identify a problem as a legal need is to make a particular judgment about
appropriate solutions to that problem and then to recast the conception of the
problem to accord with the nature of the proposed solution.!

Law has established certain pre-eminent boundaries in addressing the
problem of indigenous knowledge. This includes the way in which concepts
of indigenous knowledge are positioned within the law and the extent that
protecting a diversity of indigenous interests in controlling and disseminat-
ing knowledge systems is secured through an expectation of legal remedy.
The challenge of how to stop the unauthorised use of indigenous knowl-
edge is now firmly constituted as a problem to be solved by and managed
in the legal domain.

The possibility for legal frameworks to deliver important entitlements
and recognition that, whilst partial and incomplete, would nevertheless
be difficult to gain elsewhere recognises that within law, certain politics
of demand are at play which emanate from discursive positions not nec-
essarily (at least initially) informed by law or bureaucracy. In this sense,
while law may have a central role in making meaning about a particular
subject, there is a range of other elements involved in bringing a particular
issue to the attention of law. For instance, in Australia, changing political
environments, the rise of an international Aboriginal art market and the
advocacy of key individuals were all instrumental factors in alerting law to
the problem of inappropriate use of Aboriginal artistic designs. Indeed, it
is significant that the copying of Aboriginal artistic styles had been encour-
aged and endorsed for at least a century. This leads to the fundamental
question: what was the shift that saw this copying as a legal problem,
rather than a state and socially sanctioned process informing a nationalist
aesthetic? The point to remember is that the making of this problem within
a legal space was not necessarily predictable and thus suggests a range
of changing circumstances that influenced how law came to identify the
‘problem’ of copying Aboriginal art.

The early reaction of the law was promising but uncertain.> There
was hesitancy in regards to the ‘appropriateness’ of reconciling western
legal principles to indigenous concepts of knowledge and ownership.
However, the subsequent developments in the production of indigenous
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knowledge within the law were not achieved through further litigation. It
was governmental action. For law is not just court determined (directly
applying the law). It is also managed through bureaucratic intervention,
as law establishes and defines new spaces of intervention which may
ultimately lead to legislative reform.

However, within legal bureaucracy the culturally specific nature of
indigenous knowledge continues to present challenges regarding the
position of ‘culture’. As I discussed in the last chapter, how the law
treats difference is on its own terms, that is, what it can admit is medi-
ated through its own modes of identification and categorisation, largely
established through precedent. As indigenous intellectual property is not
a ‘legal’ category in the sense that it is not derived from a specific piece
of legislation in synthesis of common law, how did indigenous knowledge
come to be firmly grounded in the legal sphere? Does the nature of its fab-
rication affect how the issue is talked about and constituted as a problem?
To what extent do the discussions present the possibility of an outcome?
What, if any, potential remedies exist beyond the law?

This second part of the book is divided into four chapters. The opening
chapter picks up from the previous discussion on the making of intel-
lectual property law and extends it into the context of identifying and
classifying Aboriginal art. It begins with an appreciation of the importance
of economic incentive and the commodity production of Aboriginal art
in constituting indigenous knowledge as a distinct entity for law reform.
Drawing upon insights provided by Bernard Edelman, my argument is
that law takes on and forwards legal problems with significant economic
implications. Paralleling the incorporation of photography and cinema as
intellectual property subjects with Aboriginal art and hence indigenous
knowledge provides a useful vantage point for understanding how law first
identifies, and then classifies new kinds of cultural/economic products.

The second chapter is a site-specific study of the paradoxical enclosure
and openness of the bureaucratic agenda targeting indigenous interests in
intellectual property. To this end my argument will consider the two leading
governmental reports dealing specifically with the protection of Aboriginal
art and cultural expressions released within Australia: the 1981 Report of
the Working Party on the Protection of Aboriginal Folklore; and the 1994
Stopping the Rip Offs: Intellectual Property Protection for Aboriginal and
Torres Strait Islander Peoples. These two reports are significant precisely
because they have been instrumental in directing the legal approach in
Australia to protecting indigenous knowledge. However, the difficulty of
negotiating an agreed purpose for the protection of indigenous knowl-
edge undermines each report. This affects how indigenous knowledge is
produced and made knowable as a legal subject. The importance of these
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bureaucratic reports lies in the way they have functioned simultaneously
to set the legal trajectory and affirm the authority of intellectual property.
As such they have been instructive in the development of a specific kind
of governable space, where debates concerning intellectual property and
indigenous knowledge may be heard, phrased and understood.3

Following from this study, the third chapter will provide a close
examination of how this ‘new’ issue of bureaucratic attention and manage-
ment was dealt with in case law. The chapter will consider the two cases:
Milpurrurru & Others v Indofurn Pty Ltd* (hereafter the carpets case) and
Bulun Bulun & Others v R & T Textiles Pty Ltd.> While both these cases
involve the unauthorised reproduction of Aboriginal art each is distinctive
owing to the differing elements of copyright law that constitute their focus,
and the extent to which the recognition of cultural differences is incorpo-
rated into the law through the decisions made. The carpets case (1994) sets
the precedent that enables Bulun Bulun v R & T Textiles (1998) to push
the limits of the law with regards to ‘difference’. Fundamentally exposed
through this case law is how the function of the law is influenced by cul-
tural expectations of how the law should react in specific circumstances,
for instance those of misappropriation of Aboriginal cultural imagery and
products. Nevertheless, the inability of intellectual property law to secure
successfully the closure of ‘indigenous’ as a category, consequently reflects
the power of certain kinds of knowledge to elude standardised systems of
organisation and management. This also suggests that the possibilities for
recognition and protection are not solely dependent upon legal processes
of identification and classification.

The politics of law are revealed through instances of case law. Thus the
final chapter illustrates how the category ‘indigenous intellectual property’
exposes the real difficulties for the law — precisely to what extent cultural
difference can be accommodated and how the law treats indigenous differ-
ence. In particular it will consider how cultural difference is positioned, and
how it is absorbed and treated within legal regimes. The terms of inclusion
are rendered visible, even if they remain at the margins. Judicial decisions
reveal gaps in the law that also constitute limits. However, the limits of the
law are political in construct as they are dually informed and established by
specific networks of power.® In this way the law does not function in isola-
tion but produces and is produced by cultural values and perspectives.’
Thus understanding copyright law requires an ‘interpretation of case law
in view of many possible social and cultural influences and prejudices’.?

The corollary drawn between early literary property debates in the
eighteenth century and the difficulties presented by indigenous knowl-
edge highlight how the problems of identifying indigenous knowledge are
part of a continuum; where intellectual property law must revisit earlier
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difficulties concerning knowledge as property and the extent to which the
right in intangible property can be determined. Indigenous knowledge sur-
prises the law by how familiar these problems are. It does however present
the law with difficult cultural contexts providing challenges that demand a
new and timely response. In particular, this plays into the shift at a national
and international level that has underpinned consideration of indigenous
people as ‘special’ legal subjects. The complexity of legal subjectivity
reveals that the law is not a coherent stable entity, but a product of social
and political construction. It is precisely the messiness and complexity of
the law that reveals the possibility for the law to respond to subject specific
issues. What follows is a sustained examination of governmental process of
engagement: recognising the multiple vectors that have effectively come to
produce the category we now know as indigenous intellectual property.
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4. Aboriginal art and
the economic currency of law

It is clear that the purpose and function of intellectual property is
historically and politically tied to promoting economic incentives. This
explains why intellectual property laws are increasingly important
components of world trade and the subject of world trade arguments.
Beyond the classificatory indices of authorship and originality discussed
previously, intellectual property is inescapably deeply imbued with com-
mercial dynamics that dually function to inform and identify intangible
subject matter.

Modern intellectual property law approaches and evaluates an object
for protection through an integral relationship between property and
economics.! As discussed earlier, following the eighteenth century literary
property case Donaldson v Becket (1774),% the argument was made that
one could identify the harm of taking the property of intellectual labour
through the financial benefits that would be deprived to the ‘originator’ of
the work.? Economic concerns thus became incorporated as a means for
measuring and identifying the loss and thereby worth, of this unique form
of commodity.

EDELMAN AND THE COMMODITY FORM

In the last few decades, knowledge itself has become valuable in new kinds
of ways. Grosheide explains, that ‘[cultural information has, speaking in
economic terms, made the step from product to raw material. This also
explains why national governments are now more than ever alert to matters
of intellectual property rights. Trade in cultural information or intellectual
property rights has become a substantial part of national economies . . .”*

Debates and discussions about the knowledge economy, and how to
enhance and protect it proliferate. As Drahos suggests:

We have seen lying at the heart of the knowledge economy are intangible assets
— for example, algorithms that drive computers and formulae that underpin
chemical processes of production. The intellectual property rules governing the
ownership of these assets have been globally and profoundly changed in the last
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twenty years. These rules impact on who can and cannot be an entrepreneur in
the knowledge economy.’

These debates have taken many forms including: the proliferation of
information technologies; the proactive collection and archiving of knowl-
edges; questions regarding the social and cultural impact of knowledge
economies; and, most importantly for our discussion here, who ‘owns’
knowledge in this new economy.

As one instance in the growing awareness of the value of knowledge,
Agrawal has considered the privileged position that indigenous knowledge
has come to occupy in scientific and development discourses.® This reversal
of fortunes for indigenous knowledge has led to the development of mul-
tiple efforts aimed at collecting, recording and classifying such knowledge
as well as the development of extensive and sophisticated storage mecha-
nisms, for instance in digital databases.” With the changing recognition of
the ‘value’ and currency of knowledge, the desire to make such knowledge
privately and exclusively owned simultaneously increases.

Under such circumstances, critical attention has been directed to
understanding the multiple ways in which, owing to the changing modes
of recognising the value of knowledge, legal structures have been (re)
deployed as strategic mechanisms that establish new forms of control
and monopoly privileges over certain forms of knowledge and informa-
tion. Information Feudalism: Who Owns the Knowledge Economy? by
Peter Drahos, provides an interpretation of the politics and the effects of
increasing economies of knowledge. Information is a valuable resource,
and therefore the ownership stakes are high.

Intellectual property rights are a source of authority and power over
informational resources, on which the many depend — information in the
form of chemical formulae, the DNA in plants and animals, the algorithms
that underpin digital technologies and the knowledge in books and electronic
communities. These resources matter to communities, to regions and to the
development of states.?

It is a reinvigorated knowledge economy that enables the management
of increasingly valuable forms of knowledge whilst also positioning such
knowledge within a discourse of currency, commodity and law.

The dynamic between intellectual property and the economic process of
valuation has been examined by scholars seeking to explain how commod-
ity forms of production function as key informing elements of intellectual
property law.® Certainly economic considerations were an important
element in elevating the concerns of competing booksellers in the liter-
ary property debates of the eighteenth century. Not surprisingly in 1920s
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Marxist scholars were developing analyses that considered the production
of the commodity through the law.!” In 1979 Bernard Edelman revisited
early concerns in the context of intellectual property, considering the
development of photography and cinema as new and legitimate kinds of
subject matter deserving protection.!! Edelman was concerned with pro-
ducing a general theory of the production of such legal categories showing
how their inclusion is dependent upon processes of capitalism whereby all
aspects of creation are reduced to a commodity form intrinsic to market
production.'?

Edelman’s work illustrates how the expansion of property rights is made
to new commodity forms. He considers the inclusion of the photograph as
a new kind of subject matter in copyright law in France, and argues that it
is only through a change in the accepted value of this kind of ‘knowledge’
and its product (the photograph) that enabled the production of a new
category. This changing value was directly tied to its market potential.'?
The strength and utility of Edelman’s argument for considering both the
inner workings of intellectual property and its social implications is in his
exploration of how new subject matter is fashioned to fit into categories
for intellectual property protection. Thus from the perspective of economic
advantage and the commodity value within the marketplace, interesting
parallels can be drawn between Edelman’s analysis of the inclusion of
the photograph and the inclusion of indigenous knowledge, specifically
through the commercial considerations influencing and enhancing the
value of Aboriginal art (as the product) in a marketplace of relations.
For intellectual property law, Aboriginal art represents a new commodity
form, albeit one that plays on its ‘age-old’ pre-market status.

Edelman’s initial concern when considering the development of the law
covering photography and cinema, is in understanding how the photo-
graphic form ‘appropriates the real’,'* that is, it involves the taking of an
image that would otherwise exist within the public domain and invests it
with property rights. For instance a photograph of a lake or a monument
is a reproduction of something that existed as ‘real’ prior to the photograph
capturing it as an image. The image, re-appropriated from the real, then
becomes the property of the photographer executed through the mechani-
cal process of taking a photo (where labour has been exerted). Thus the
re-appropriated ‘real’ becomes a recognisable object to the law, which is
‘always-already invested with property’’> because the law anticipates that
ownership of the image invariably belongs to someone.

Property is of primary importance here, for it is through the notion of
property that creation can be understood: property makes the invisible
(creation) visible (through the product — the photograph). In this sense
Edelman argues that property as a concept of law is a juridical fiction.
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As a fiction it permits the transition from the intangible — ‘creation’,
‘intelligence’; to the tangible — the photograph, the painting, or the work.'®
The tangible is characterised in terms of private property: it can be owned.
The presumption here is that the public domain is public property. By cap-
turing an image of the public domain through an act of invisible creation,
the negative becomes the private property of the owner. Moreover, the
‘real’ becomes an object, made into a specific category before the law. For
instance copyright legislation recognises the ‘photograph’ as a particular
kind of artistic work.

Analogous to issues of locating the ‘original’ component of indigenous
knowledge and hence satisfying categories of identification within copy-
right, there was considerable debate as to whether photography constituted
an act of ‘creative endeavour’. The mechanical process implicit in photogra-
phy has separated it from previously assumed ‘creativity’ that produced the
tangible painting or literary work. That the camera was a machine disrupted
the linearity that had previously constructed the association between the
‘creator’ and the ‘creation’ that had been integral to understandings of what
constituted an artistic form. As Edelman explains,

The law recognised only ‘manual’ art — the paintbrush, the chisel — or ‘abstract’
art — writing. The irruption of modern techniques of the (re)production of the
real — photographic apparatuses, cameras — surprises the law in its quietude of
its categories."”

To this end, Edelman considers the historical stage wherein the juridical
birth of photography and the cinema is made possible. In doing so, he
points to the importance of socially bestowing photographers and film
makers as ‘creators’ thus providing the cinematic industry with the benefit
of legal protection whereby economic value is invested in the photographer
or film maker as a ‘creator’ and ‘owner’ of the work. This can be paralleled
to Rose’s comments about the social production of the ‘author’ for the
purposes of the literary property debates.!® In short, for the purposes of
the law there must be an identifiable individual that can be pinpointed as
the legitimate ‘owner’ of the private property.

Edelman recognises that the economic importance of photography and
the cinema lead to a fundamental revision of them within the law. His point
is not to describe the economic process but more the way in which ‘this
process is reproduced within the law and the way in which the law makes it
effective’.!” Thus the law presents itself as responsive to economic demands
and capable of reconstructing itself in response. The artistic recognition of
the photographer and the recognition that the photographer is a ‘creator’
was a necessity of the industry. The effectivity of processes making this pos-
sible was by proceeding through the ‘aesthetic’.?® The outcome being that
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the pseudo-aesthetic is subtly mixed with commercial considerations or as
Edelman phrases it ‘the aesthetic is subordinated to commerce’.?!

Like the difficulties with identifying indigenous knowledge as intangible
subject matter, photography needed to carry identifiable marks necessary
for legal protection. In other words, photography must be made an ‘artis-
tic’ activity where ‘creative labour’ has been invested. Photography needs
to become understood socially as an artistic product and as all artistic
products are always-already subject to the market, the commodity form of
the product becomes the production of the artifact. This point can equally
be applied to the recognition of Aboriginal art as an artistic product and
thus a commodity form. This leads Edelman to observe that, ‘art is both
“product” and “moment” of capital’.??

Edelman’s analysis reveals an astute awareness for how the law functions
to produce categories that it can understand and work with and how the
law is also responsible for circulating these within society. In this sense, the
law is not only responsive to the market but also to the cultural conditions
that render the applicability of the law in a particular context important.
For it is not only the development of the cinematographic industry that
makes the production of ‘creativity’ of the object of photography impor-
tant, but also that at the time of such debates, there were ‘50,000 people
who live by photography in France’.” In this way the law is responsive
to the cultural context that facilitates the market. It does not produce the
market alone but is implicitly involved with it and its perpetuation.

It follows then that the production of art as commodity is also an
act of law and jurisprudence. It is thus unsurprising that legal values
regarding Aboriginal art support the social production of economic
value in Aboriginal art. Following Edelman’s argument, the real that is
re-appropriated to produce the product, Aboriginal art, is understood
through the intangibility of indigenous knowledge. As Martin Nakata
has noted, indigenous knowledge is now understood as an enterprise,
an industry, and this social production demands legal response.* The
commonality in legal approach to photography and Aboriginal art belies
the challenge of identifying indigenous subject matter. All the elements
that the law needs to classify new subject matter are here, however they
are disguised by more prominent concepts of ‘tradition’, ‘indigenous as
culture’ and perceptions of incommensurate cultural positions. As Colin
Golvan comments;

Ithad never dawned on me before that for some of the artists, the first time that they
saw the waterhole that they were depicting was with me from an acroplane when
we finally found it, using maps to locate it . . . and I only realised then that what
they were depicting was from their own sense of, you know, their own imagery . . .
they had incorporated it into their own sense of present and the real.?



98 Knowledge

It is this ‘real’, this imagery, that is precisely what the law works upon to
make a subject of property. A key differential however, is that the real —
indigenous knowledge, and the product — Aboriginal art, have not been
securely abstracted and decontextualised as legal objects. What this then
means is that cultural values beyond the economic currency of knowledge
continue to exert pressure in how this subject is identified. This gener-
ates alternate affects, for example, political issues of cultural identity
and integrity become intertwined with the protection of Aboriginal art,
the protection of indigenous knowledge and the function of intellectual
property law. As a result, these techniques of valuation make it difficult
for law to develop reflexivity toward different cultural positions and
contexts especially ones indifferent or opposed to the commodification
process.

At this stage it is worth further developing a consideration of how
Aboriginal art circulates within a commodity discourse: for it is the his-
torical emergence of Aboriginal art into western art spaces that effectively
produced Aboriginal art as a commodity replete with new markers of
value. Deriving an economic value enables Aboriginal art to be presented
as a legitimate form to be protected through intellectual property law.
The production of Aboriginal art as a commodity however, complicates
the cultural context of the art and consequently means that the cultural
differences are only engaged in any legitimate form at the margins of the
law. Moreover, concepts such as ‘tradition’ and ‘culture’ are embold-
ened as they help identify and locate the key features that comprise the
‘value’. Underlying the protection of Aboriginal art through copyright is
its economic value, which has been both culturally and historically pro-
duced. Appreciating the varying intersections that inform this position of
Aboriginal art as a commodity enables both an understanding of bureau-
cratic unwillingness to engage fully with the extent of cultural differences
in indigenous knowledge as intangible property and the anxiety for the law
that this inevitably generates. It is to these further considerations that we
will now turn.

Developing a means for calculating the value of the intangible property
is a crucial feature that underpins the identification of categories for intel-
lectual property protection. Economic values are implicit within the legal
identification of Aboriginal art, justifying its admission within this body
of law.* In a significant way Aboriginal art is measured through the lens
of the western market. Judicial reasoning relies upon and replicates this
process of valuation. Interestingly it is the increased commodification of
Aboriginal art, culminating in instances of infringement that highlights its
newly acquired economic value and status within the market. As Edwin
Hettinger explains;
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market value is a socially created phenomenon, depending on the activity (or
non activity) of other producers, the monetary demand of producers and the
kinds of property rights, contracts and markets the state has established and
enforced. The market value of some fruits of labour will differ greatly with
variations in these social factors.”

Thus, even when the law depends on the economic as a mode of valuing
intangible subject matter, it is still culturally and socially produced. Clearly
the market value of Aboriginal art has changed over time and it is this
change that produced a shift in seeing Aboriginal art in a context of intel-
lectual property protection. This economic rationale provides a means for
appreciating the way in which copyright law identifies and embraces ‘new’
forms of subject matter. It also forms a point by which strategies to contest
inappropriate use of Aboriginal art in the marketplace are imagined.

As noted earlier, an important development in the making of modern
intellectual property law was in establishing distinct categories for intel-
lectual property protection — for example copyright for artistic expression
—where closed and bounded definitions of these categories facilitated their
abstraction. Additionally, instead of focusing on the subject matter in the
form of the intangible property or the idea because of the difficulty this
presented in justifying the right in the property, the law shifted its gaze
to consider the visible form that the subject matter created, such as the
book or the machine, in other words the tangible expression or product.
If we consider indigenous knowledge as the intangible subject matter and
Aboriginal art as the product produced through this subject matter, it is
the product, the expression of indigenous knowledge in a material form
of art, that is the key focus for copyright law.?® This shifts the process of
identification to characteristics held in the tangible form. Nevertheless
determining the metaphysical dimensions of the property right still influ-
ence the composition of categories despite the fact that this remains an
implicit component.

Central to the making of modern intellectual property law was the
development of a means to measure the value of the tangible form pro-
duced by the intangible subject matter. This was due to the closure of
the intangible property owing to the displacement of mental labour in
the second half of the nineteenth century.” Such a closure brought a
shift from the ‘doctrine of intellectual property law towards questions of
political economy and policy’.*® The identification of the unique proper-
ties of mental labour affected both the categories of intellectual property
law and how these categories were explained.’! On one hand this meant
that qualitative judgments about the boundary between categories was
rendered ineffective, and for example, the law could no longer sustain an
inherent identification process of what characterised a literary process and
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consequently what properly belonged as copyright and what didn’t.*? This
difficulty, arising from the displacement of mental labour, also impacted on
how the separate categories were explained. Intangible property remained
a pivotal consideration in organising the categories as they retained distinc-
tion through their relative ‘value’.* The point to emphasise is that there
was a modification in how to measure this relative value, that is, through
the ‘macro-economic value of property rather than, as had been the case
previously, the quantity of the mental labour embodied in the property in
question’.?* It became possible to measure value based on the contribu-
tion that the intangible ‘property’ offered to society, a quality increasingly
measured through commercial considerations.

This change meant that what was to become important to modern
intellectual property law was not the creativity (remembering its displace-
ment) contained within the work, but rather the contribution the work,
as property, made within society. This was judged through the language
and logic of the economy. Thus value becomes a term associated and
circulated within a quasi-natural realm named as ‘economic’. To this
end, the value of the object was rendered into a form that was calcula-
ble through the language and logic of property within the economy.?
Following these thoughts then, the value of Aboriginal art becomes
calculable through its position as property within the marketplace and
consequently takes on a commodity form where its movement within the
market can be readily traced.

The emergence of Aboriginal art into the market is part of a process of
social construction and production wherein the increase in the demand and
popularity of indigenous cultural products is a direct effect. Significantly,
as Aboriginal art emerged into a western art space two important things
occurred. Firstly as part of its engagement with the market the value of
Aboriginal art becomes calculable. Secondly, the concept of an (individual)
‘artist’ or ‘creator’ in relation to a work is developed. These two factors
influence later arguments for Aboriginal art, as artistic work, to be eligible
for copyright. Namely the market provided the necessary means for meas-
uring the value of the work and within such a market, Aboriginal art could
be classified according to categories of intellectual property law where
there was an artistic work and an identifiable artist. As Shelley Wright
explains however, this has been at the expense of an appreciation of indige-
nous subjectivity and experience — for the marketing of indigenous cultural
products relies heavily upon imaginary constructions of Aboriginality.*® I
would also add that the concept of an Aboriginal artist has not been fully
secured in relation to Aboriginal art. This has much to do with the way in
which Aboriginal art has moved from ethnographic spaces into economic
frameworks. The value is still dependent upon, and in some circumstances
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enhanced by, ethnographic and anthropological readings of Aboriginal
cultures and societies.

Aboriginal art has increasingly become marked as a cultural commodity.
This invisible intangible cultural dimension of indigenous knowledge
remains pivotal in the organisation of the tangible product, Aboriginal art,
through categories of copyright. The influence of the intangible is dually
exerted in the making of the ‘cultural’ commodity through, for instance,
relying upon essential readings of spirituality and tradition. The economic
production of Aboriginal art is still dependent upon a complicated,
abstract and romantic relationship between indigenous people and their
cultural products, where indigenous people are present, but experience,
context and subjectivity are reimagined within the market providing
complimentary markers of ‘authentic’ and ‘traditional’ Aboriginal culture.
Certainly the economic potential of indigenous cultural products provides
new modes of regulation and increased ways of governing the production
of these cultural products and their circulation within a market.’” However
the irony is that with the emergence of Aboriginal art within the commod-
ity market, there remained initially no clear or identifiable artist/author.
This was peculiar to the Australian circumstance whereby economic value
was generated before the other categories governing the legitimacy of the
subject matter, for instance originality and authorship, could be developed
and applied.

THE EMERGENCE OF
AN ABORIGINAL ART MARKET

The location of Aboriginal art as ‘art’ within a marketplace has been a
relatively recent inscription.® As Fred Myers has explored, the making
of the Aboriginal art industry is complex because it has been depend-
ent upon a range of interactions between governmental and individual
initiatives.* Indeed the making of ‘Aboriginal art’ was integral to its
subsequent recognition by laws of intellectual property. For prior to this
transformation indigenous artistry was constructed by anthropological
and ethnographic knowledges as ‘objects’ of culture, constituted as non-art
captured through the term ‘folklore’. Importantly, these historical markers
are still powerfully active and have been absorbed into a popular market
indirectly influencing the current value of Aboriginal art.*

Colonisation in Australia, like in other areas of the Empire, engaged
in the active collection of ethnographic and anthropologic ‘data’ that
documented what was then perceived to be ‘primitive’ cultures and
lifestyles thought to be on the wane.*! While many ‘cultural objects’ were
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collected throughout this early colonial period it is notable that in 1910,
anthropologist Baldwin Spencer began collecting Aboriginal bark paint-
ings predominately from Arnhem Land in northern Australia.*” Over the
course of the next ten years, he accumulated over two hundred paintings
collected on behalf of the National Museum of Victoria.** Spencer actively
encouraged art and craft workers in Victoria to visit the museum and
‘copy some of the designs of the Australian aborigine [sic]’.* In part this
was to encourage the generation of a distinctive Australian aesthetic art
style that differentiated Australia from Britain.*> By the 1930s, indigenous
styles were apparent in graphic design, fabrics, murals, ceramics and
rubber floors. In this period Aboriginal ‘art’ accompanied by art that
copied Aboriginal styles and forms began to appear in cultural spaces
other than the museum.

The history of the emergence of Aboriginal art illustrates the extent
that the process of copying Aboriginal styles and designs was governmen-
tally and socially endorsed for nearly a century. For example, in 1941, an
exhibition was prepared by the Museum of Victoria that sought to dem-
onstrate the application that could be achieved by artists using inspiration
from Aboriginal art. The exhibition Aboriginal Art and its Applications
began with Aboriginal bark paintings and concluded with examples of
the application of these styles including work by Margaret Preston and
many ceramicists.*® The art by Preston and others was referred to as ‘new’
Aboriginal art which was juxtaposed to ‘old” Aboriginal art, that is, art
done by Aboriginal people. There was a notable distinction between the
‘new’ author/artist and the communal Aboriginal group featuring little
differentiation. ‘Old’ Aboriginal art was perceived to be timeless and
ahistorical: such a construction of ‘traditional’ Aboriginal culture embod-
ied in Aboriginal art possible because of the absence of the figure of the
Aboriginal artist. Significantly this unindividualised (read as communal)
character also became an important marker of its commercial value.

In the mid to late 1940s, Albert Namatjira from the Hermannsburg
mission in Central Australia gained national recognition as a talented
artist. Through his style of watercolour landscapes, Namatjira was indi-
viduated from his community.*’ To this end, Namatjira was one of the first
Aboriginal people to be positioned as an identifiable individual artist and
significantly, an ‘author’ of his ‘artistic’ work.*® In this context it helped
that Namatjira was utilising what were popularly held as ‘western’ aes-
thetic styles such as watercolours and was thus also participating within
a largely European artistic tradition that had already set the relationship
between the individual and the work.

In the 1950s the State Gallery of New South Wales began to buy
Aboriginal artwork, and in the 1960s Aboriginal art and design appeared
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on stamps and banknotes. Ironically, while Aboriginal art was beginning
to become representative of ‘Australianess’, indigenous people were still
not citizens of the country.* Thomas’ observations are pertinent as he
observes that cultural colonisation perpetuates itself,

not by the theft of motifs or art styles that are reproduced . . . but through
forging national narratives that situate indigenous people firmly in the past,
or in a process of waning; while settlers are identified with what is new and
flourishing and promising.*

Thus the use of Aboriginal motifs on stamps®! and banknotes®? points to
an unstable disjuncture. Indigenous artwork is used to create and establish
a unique cultural identity, which at the same time denies contemporary
indigenous subjectivity precisely because the indigenous subject is con-
structed as ‘traditional’ or in the past, unidentifiable from the homogenised
group or community.** As Marcia Langton explains:

Although ideas about Aboriginal culture are constantly recirculated and rene-
gotiated in Australian society, many non-indigenous Australians continue to
hold to the trope of a ‘Stone Age’ Aboriginal culture frozen in time. Aboriginal
society had been deemed throughout colonial and much of post-Federation
Australia to be limited, inflexible, utilitarian, animist and above all, a primitive
way of life inexorably doomed to extinction.>*

The 1970s marked a period of distinct change in the desirability of
Aboriginal artwork. This was paralleled by a change in governmental
policy: from assimilation to self-determination. The change specifically
saw an increased market for Aboriginal artwork by indigenous people
as opposed to the style of Aboriginal artwork done by non-indigenous
people.”® With the interest generated out of the Papunya art movement
and new kinds of governmental incentives, indigenous artists began to
be associated with their own works and emerged as the faces behind the
perpetually constructed ‘timeless’ genre of Aboriginal art. What was also
important about this period of Aboriginal art was that the economic value
of Aboriginal artworks began to change.>

James Clifford has made pertinent observations about the way in which
non-western objects have moved from the space of ethnographic speci-
mens to that of major art creations.*’ Clifford’s comments provide insights
into the processes that have enabled indigenous artistry to be produced as
culturally and economically valuable. Clifford aptly notes:

The ‘beauty’ of non-western art is a recent discovery. Before the twentieth
century many of the same elements were collected and valued for different
reasons. In the early modern period, their rarity and strangeness were prized . . .
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the value of exotic objects was their ability to testify to the concrete reality of an
earlier stage of human culture, a common past confirming Europe’s triumphant
present.®

Herein lies a central point crucial to understanding the transformation
of indigenous objects from ethnographic specimens to works of artistic
merit, facilitating their incorporation as objects of intellectual property
protection. This is the shift in register of value: from anthropological and
ethnographic specimens to a different economic realm of art/value and
inevitably a new kind of commodity. Arguably however, the former is
displaced only to return and exert influence in the market where the exotic
representation of ‘otherness’ becomes integral to the economic value of
such cultural products. In this light, it could be posited that one of the
initial reasons for the increased value of ‘traditional’ Aboriginal art is
that it embodies a perception of otherness, that is it conveys significant
mythologised and romantic features of Aboriginal culture to ‘outsiders’
through an indefinable essence of ‘tradition’. Wally Caruana points to this
factor stating:

[t]he art of Aboriginal Australia is the last great tradition of art to be appreciated
by the world at large. Despite being one of the longest traditions of art in the
world, dating back to at least fifty millennia, it remained relatively unknown until
the second half of the twentieth century.”

Aboriginal art is valued on one level for its representation of cultural
difference. That is, Aboriginal art is art in the western sense, but simulta-
neously more than art because it is, at least within the market, represented
as inherently connected in its context to a religious and spiritual domain.
The centrality that Aboriginal art has to Aboriginal life, land and spiritual-
ity contributes to how the ‘beauty’ of the art is produced for the western
gaze. A complex interplay exists here, wherein the distinction between the
‘aesthetic’ value and the anthropological value of Aboriginal art actively
contributes to the production of indigenous art in the market. Cultural
institutions such as art galleries transformed indigenous ‘objects’ into
artworks, displayed for their aesthetic qualities; by contrast, in museums
the same indigenous objects were exhibited in their cultural contexts,
maintaining the construction of ‘exotic’ or ‘primitive’ peoples. Notably
in art galleries explicit cultural background and context is not essential to
aesthetic appreciation. It would be a mistake however, to assume that this
cultural context is irrelevant to such aesthetic appreciation. Rather it has
an implicit function; for the value of Aboriginal art is in its powerful evo-
cation of the religious or Dreaming, a sense of spirituality unknown and
difficult to translate. While in museums such an association may have been
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achieved through the positioning with other ‘artifacts’ and ethnographic
specimens, in art galleries however, the accompanying ‘story’ or narrative
fulfils such a role by lending an ‘authentic spirituality’ to the product.

All commodities have markers of value. These markers of value are
explicitly linked to economic markets and importantly to popular demand.
Once something becomes popularised, its economic value increases which
can be demonstrated through the price. Thus over the last twenty years,
Aboriginal art has increased in value both nationally and internationally.
Initially the value of Aboriginal art could be linked to romantic notions
of ‘primitive’ art and also understanding that the art was representative of
Aboriginal traditions existing for ‘over a thousand years’. Subsequently the
value of the art increased, partly due to production in colonial discourse of
markers of Aboriginal art such as its representation of ‘tradition’. In this
way then Aboriginal art was perceived as authentic if it replicated notions
of the ‘traditional’ artistry and community, and assumed a position that
was predominately ahistorical, abstract and imaginary.

Once a product becomes a commodity however, it is standardised to the
market. The product, in this case Aboriginal art, enters a realm of econom-
ics where it is abstracted from the cultural and physical associations of
people and place. Ironically these physical associations sustain the abstrac-
tion. In this way, the marker of value reflecting the ‘cultural significance’
of the art or the cultural differences that it embodies, function to maintain
it as a commodity but separated from the context and indeed the actual
life of the creative artists themselves. To some extent this explains the
striking absence of a speaking voice of the indigenous artists. The creators
of the very objects deemed ‘powerful’ are located outside the discussion;
subjectivity is put at the margins as the art is extracted from its social
context. This is a perpetuation of what Thomas observed about early use
of Aboriginal art where the ‘natives were called upon to be present on the
walls through their artifacts, but required to be absent in their persons’.*

THE IMAGINARY ABORIGINAL

The positioning of art in ‘western’ society as highly valued cultural artifact
is important to the historical emergence and appreciation of Aboriginal
artwork as ‘good’ art.®! Nevertheless, it remains that underlying such a
transition for ‘traditional’ Aboriginal art is the trope of the ‘primitive’.%
Furthermore in the movement from ethnographic specimens to aesthetic
form, the trope is reconstructed and repositioned so that it continues to
exert power in art spaces. This is primarily evoked through the evocation
of tradition. As George Marcus and Fred Myers observe,
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the art world has largely gone on constructing the ‘primitive’ even in its post-
modern dislocations. At least part of the appeal of Aboriginal acrylic paintings
continue to rely on the sense of Aborigines as ‘primitives’.®

The trope of the ‘primitive’ denotes difference and otherness. Indeed it is
the unique cultural differences presented as underpinning Aboriginal art
that contributes to the value of indigenous artwork within the art world.®
This is necessarily helped by the remoter locations that many indigenous
people occupy.® The production of indigenous people as occupying the
spaces similar to those represented in anthropological texts supports an
interpretation of indigenous people, as a generic group, that is timeless and
ahistorical.® In short, Aboriginal art is produced in an economic market
for non-indigenous consumers.®’

The fetishisation of ‘traditional’ Aboriginal art within the art market
has had consequences for Aboriginal artists residing in cities and regional
areas. The 1990s were characterised by the struggle for the recognition of
the work of urban artists beyond the paradigm of ‘tradition’.*® Influenced
by postmodernism, artists like Tracey Moffatt and Gordon Bennett
remain concerned with questions of identity, hybridity and inter-cultural
engagement.® As Bennett has explained:

I didn’t go to art college to graduate as an ‘Aboriginal Artist’. I did want to
explore my Aboriginality, however, and it is a subject of my work as much as
colonialism and the narratives and language that frame it, and the language
that has consistently framed me. Acutely aware of the frame, I graduated as
a straight honours student . . . to find myself positioned and contained by the
language of ‘primitivism’ as an ‘Urban Aboriginal Artist’.™

These artists challenge colonial images and histories and their work often
functions as clear postcolonial texts.”! They bring into view the hierarchies
that valued ‘traditional’ Aboriginal art, whilst also raising key questions
about identity and the construction of Aboriginality.

It is these discussions prompted by ‘non-traditional’ Aboriginal artists
that Shelley Wright draws upon to argue that discussions of Aboriginal
art seldom engage in a discussion of the meaning of the term Aboriginal.”
Wright’s point is that there is a significant disjuncture between the concept
of an Aboriginal person constructed for ‘white Australian manufacture,
and the reality of Indigenous peoples lives’.” This disjuncture results in
an ‘imaginary Aboriginality’ that bares little resemblance to indigenous
subjectivity, but powerfully supplies the market with its key symbols
of value — tradition and cultural difference. Wright’s concern is that
the construction of the ‘imaginary Aboriginal’ within Australia affects
how Australian indigenous people then relate, interrelate and maintain
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a level of management over their cultural traditions.” It narrows the
conditions through which indigenous people can actively participate in
the discourse.”™

Wright identifies intellectual property law as the key legal mechanism
in the production of a framework that creates and maintains a ‘society
which sees culture as the object of commodification, alienation and sale’.”
This echoes the concerns of Martin Nakata about the ways in which the
increasing discussions of indigenous knowledge remake this subject as ‘a
commodity, something of value, something that can be value added, some-
thing that can be exchanged, traded, appropriated, preserved, something
that can be excavated and mined’.”” In this context Nakata suggests that
the indigenous knowledge enterprise, of which Aboriginal art is part, has
everything and nothing to do with indigenous people.” Thus Wright and
Nakata share a general concern regarding the ways in which indigenous
subjectivity, and indigenous knowledges are produced and effectively
managed, for instance through legal regimes of intellectual property.
Wright takes this one step further in suggesting that the way in which
indigenous subjectivity is constructed directly affects the way in which
indigenous people see each other, both in regards to collective identity but
also individual identity.

Wright is directly interested in the way in which the law further facilitates
the construction of the ‘imaginary Aboriginal’. By minimising indigenous
experience, the law, presented with legal questions regarding ‘infringe-
ment’ and ‘copyright’ is able to respond because the concern is located and
identified as within the capacity of the law. The commonality of indigenous
experience is positioned within a market place of relations, and as an effect
of exploitative market forces. But if the ‘Aboriginal’ positioned before the
law is imaginary to begin with why is there surprise that the law is unable
to accommodate indigenous difference except as ‘imaginary Aboriginals’?
Under such circumstances, the confining and redefining of Aboriginal
culture and cultural products to fit within legal categories of identification
is inevitable and predictable.

What is remarkable, and this will be illustrated presently through the
case law, is that the law does seek to accommodate indigenous difference
and it does this through looking at its points of inclusion. That this is tied
to concepts of indigeneity that emphasises ‘traditional’ and ‘authentic’
culture where indigenous people reside in remote communities is a result
of multiple factors, not least being the trouble that the Aboriginal artists
in the copyright cases did reside in remote communities and emphasised
the tradition embodied within the paintings in affidavits. The very facts of
the case meant that the case law inevitably played right into the stereotypes
that deny indigenous diversity. This reveals that the factors of influence at
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play here are far more complicated than are first thought. For whilst it may
appear that the law is the primary agent consolidating the ‘traditional” and
timelessness of indigenous art and cultural traditions, certain institutional
initiatives, picked up and advocated by Aboriginal people as much as the
white bureaucrats, have also contributed to the reification of ‘original’ and
‘authentic’ Aboriginal culture, that is at once real as it is false. The char-
acter of governance is exposed wherein law both conforms to standards of
identification and breaks these. This illustrates the tensions between agen-
cies and the potential for action and change. It is to a greater understanding
of these tensions that we will now move.
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5. Study of the bureaucratic agenda

With consideration of the way in which intellectual property law emerged
as a unique cultural form, and the making of Aboriginal ‘art’, it is now time
to explore the ways in which indigenous knowledge, within an Australian
context, came into bureaucratic view as something that needed protec-
tion. To this end, T will look initially at the ways in which problems of
protecting indigenous knowledge were raised and have subsequently been
framed in Australia by governmental efforts in the form of bureaucratic
response. What will become evident as I examine the 1981 Report of the
Working Party on the Protection of Aboriginal Folklore and secondly the
1994 Stopping the Rip Offs: Intellectual Property Protection for Aboriginal
and Torres Strait Islander People, is the profound difficulty of reconciling
certain indigenous interests within a legal framework.

What follows is an extrapolation of how a dilemma of purpose
characterises each governmental incentive, and this dilemma circulates
around contested systems of value. In order to transcend such difficulties
however, the Reports increasingly turn to the security and logic of the law to
uphold and deal with issues that cannot be relegated solely to a legal domain.
Enhancing both the legitimacy of the law, and positioning the problem of
inappropriate use of indigenous knowledge as a legal problem, the Reports
rely on traditionalised interpretations of Aboriginality, leaving contem-
porary and inter-cultural indigenous exchanges as peripheral ‘problems’.
Through the Reports an homogeneity of indigenous experience is reshaped
which is, at best, imaginary. Participation by indigenous people demands
that they identify with an impossible standard of authentic ‘traditional’
culture.! A consequent of this is that indigenous people are presented with
‘enormous difficulties both in making claims and negotiating positions’.?

With attention to the ways by which knowledge is increasingly valued
as a commodity in western society, governmental attention has been
directed to the importance of developing frameworks that secure indig-
enous rights to knowledge, whilst also delivering surety to the legal
discourse as the key agency dealing with knowledge management, access
and distribution. What complicates the agenda of using the law to protect
indigenous knowledge can be characterised as a certain dilemma of
purpose: is the use of the law to further the economic interests of indig-
enous people, or to preserve indigenous knowledge as part of a valuable
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cultural artifact and an important part of constituting indigenous cultural
identity, or both?

IDENTIFYING THE PROBLEM

The argument in Part One proposed that law reduces cultural difference
but also relies upon it to understand the differing demands brought for
legal interpretation. The point was that law rejects difference presented
to it in a radical way: it accommodates difference when it is presented
through the guise of its own categories and terms of reference. This is
a reality of legal engagement with differentials, cultural or political, as
it mediates a space that does not destablise its own narrative of internal
cohesion. Remembering the comments of Noel Pearson, that legal frame-
works can be adapted for purposeful strategies of recognition, voicing a
concern for indigenous property within a legal framework of intellectual
property, strategically works to alert the law to a concern to which it may
otherwise have been blind. Because the challenge is set within the law’s
own terms of reference it must engage the challenge. Not to do so would
undermine the narrative of ‘universalism’. Thus the possibility of utilis-
ing the law depends upon a recognition of the emancipatory potential of
property.

A key to understanding the inclusion of indigenous knowledge is in
considering how the law treats the indigenous difference that is presented.
The process of making indigenous knowledge as a category within intellec-
tual property paradoxically seeks to sideline and cloak cultural difference
within the category. Indigenous knowledge is instituted as part of the intel-
lectual property narrative that minimises the specific historical conditions
that has resulted in the law being faced with such problems — for example
in Australia, colonisation. In addition the law is constructed as the media-
tor of indigenous difficulties, with little or no reflexivity of the actuality of
law in facilitating the process of colonialism. While indigenous people do
have a position in relation to the law, as Chapter Two suggested and later
chapters will extend, the position is paradoxically exclusionary and inclu-
sive, therefore making the location that indigenous people are expected
to mediate extremely difficult. Thus solving the problems presented to
intellectual property law is not about countering for the historical disad-
vantage or working towards establishing some form of indigenous sover-
eignty, where indigenous people choose how to regulate and manage their
knowledge and images. Instead the framework establishes how copyright
can incorporate this ‘new’ subject matter within its entrenched boundaries
and in this way the law presumes to speak for indigenous people. As such,
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cultural differences are seen as ‘incidental’ rather than ‘intrinsic’ to the
production of the category of indigenous intellectual property.

POLITICAL ENVIRONMENTS AND
INDIVIDUAL INFLUENCE

By the late 1960s and throughout the 1970s in Australia, two distinct policy
changes were evident in the way the government approached indigenous
people. The first was a change from a policy of assimilation to one of self-
determination and the second was in regards to land rights.? The policy
shift to land rights was seen in the culmination of statutory land rights
legislation in the Northern Territory and South Australia.*

The land rights movement consolidated a politics concerned with
redressing the imbalance between western law and the interests of Aboriginal
and Torres Strait Islander people. That these politics have undergone
change and movement over the last thirty years is a testament to the dynam-
ics of cultural production, political agendas, academic focus, and the sus-
tained voice of indigenous people. In this way, the land rights movement
presented a dialogic space where the interests of indigenous people were
spoken, governmental objectives shaped, legal positions challenged and
academic interests honed. While it should be emphasised that this space
was never unilateral or bounded, the historical importance of the space
enabled flows into various and multiple areas and generated, in particular,
rethinking about the function of the law, with specific consideration of
indigenous people as citizens, and therefore as legal subjects.’ One example
of this rethinking of indigenous people in relation to the law was the rec-
ognition that there was and had historically been a parallel body of law for
many indigenous people even though the authority of these customary laws
remained unacknowledged within the dominant legal system.®

Recognising indigenous legal rights and the importance of land rights
legislation changed the face and direction of Australian legal history. My
point here is to highlight the complex demands of political movements that
shape the future direction and action of government and individuals. For
on one level, the changes in governmental policy relating to indigenous
people necessitated a re-conceptualisation in legal and political discourse
of the relationship between many indigenous people, their spiritual connec-
tion to land and the importance of cultural imagery. The significance of the
land claims was in ‘introducing conceptions of land ownership that were
not only collective but based on spiritual and social connections to place’.’
In this way land rights and native title disrupt traditional jurisprudence
on property ownership and rights, although such legislation is located
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and inseparable from such jurisprudence. The disruption highlights the
discontinuity of the law and the possibility of developing new and produc-
tive legal narratives that incorporate the cultural differences presented by
indigenous people as legal actors.

As a compliment to the increasing recognition of indigenous people as
citizens, attention was also drawn to the different cultural practices and
products of many indigenous people. As Wandjuk Marika, an artist from
Yirrkala, Arnhem Land in northern Australia explained:

We have found that within this culture, our art is appreciated and has material
value. We have been very happy to sell our paintings and artifacts as this has
enabled us to purchase the things that we now need so that our children can have
enough to eat, go to school and learn to live as part of two cultures.®

Wandjuk Marika is significant in this story as he became the key spokes-
person in advocating for equal treatment for Aboriginal artists before the
law and within broader art spaces. His is an important example of the
way in which individuals can influence and shape new areas of legal and
bureaucratic concern. Through his direct and indirect lobbying of arts
councils and government bureaucrats, in 1973 the first National Seminar
on Aboriginal Arts was convened. The seminar prompted renewed calls
for consideration of Aboriginal art as legitimate ‘art’ in a western sense. It
also provided the initial context for the eye of bureaucracy to focus, thus
leading to the creation of a governmental working group to discuss pos-
sibilities for the protection of Aboriginal art, which culminated in the 1981
Report of the Working Party on the Protection of Aboriginal Folklore.

Notably, the 1960s and 1970s were a period in Australia when the
distinct ‘otherness’ represented by Aboriginal cultures began to rupture.’
In this sense, the positioning of Aboriginal people at a point of exteriority
to western ‘cultures’ was destabilised and aspects of indigenous cultures
became part of the dominant western ethos. Aboriginal art, as ‘art’ was one
such example. Despite the nascent primitivism and romanticism attached
to indigenous people as a general category, certain indigenous spokespeo-
ple inevitably influenced the responsiveness of the government and the
law in relation to these ‘inappropriate’ uses of indigenous imagery. For
example, in 1976 and continuing his advocacy, Wandjuk Marika wrote in
the Aboriginal News of his anguish at finding his art reproduced onto tea
towels. Marika explained his position in the following way:

Sometime ago, I happened to see a tea-towel with one of my paintings repre-
sented on it; this was one of the stories that my father had given me, and no-one
else amongst my people would have painted it without my permission. But
some unknown person copied my painting and had it reproduced in this way,
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without even first asking my permission. I was deeply upset and for some years
was unable to paint.

It was then that I realised that I and my fellow Aboriginal artists needed some
form of protection. It is not that we object to people reproducing our work, but
it is essential that we be consulted first, for only we know if a particular painting
is of special sacred significance, to be seen only by certain members of a tribe,
and only we can give permission for our works of art to be reproduced. It is
hard to imagine the works of great Australian artists such as Sydney Nolan or
Pro Hart being reproduced without their permission. We are only asking that
we be granted the same recognition, that our works be respected and that we be
acknowledged as the rightful owners of our own works of art.!

Marika was influential in prompting consideration of this issue, both within
Federal Government and what was then called the Institute for Aboriginal
Studies.!! Marika’s position on copyright was possibly informed by both
the early confidential information case Foster v Mountford & Rigby Ltd"
and even the land rights case, Milpurrum v Nabalco Pty Ltd", where the
Yolngu people of Arnhem Land in northern Australia argued for land
rights, presenting the now famous Bark Petition as evidence (and title) of
knowledge, association and spirituality with the land.'* Certainly because
of the land rights cases, access to legal advice and legal advocates became
somewhat easier in the Northern Territory. In a somewhat fluid political
environment, indigenous issues of land rights, sovereignty and cultural
control gained new points of leverage. It was thus also in this political
environment that the Australian government turned attention to the pro-
tection of Aboriginal arts. Under these conditions, the 1981 Report of the
Working Party on the Protection of Aboriginal Folklore'> should be under-
stood as operating within a context that: recognised the changing political
environments which enabled new indigenous rights claims; was responsive
to Marika and other Aboriginal artists’ concerns about the use of cultural
imagery; and realised the dangers and possibilities of the increasing market
demand for indigenous artwork and design.

REPORT OF THE WORKING PARTY ON THE
PROTECTION OF ABORIGINAL FOLKLORE

In December 1981 the Report of the Working Party on the Protection of
Aboriginal Folklore was released.! In keeping with the international inter-
est on ‘folklore’ at the time, the Report commenced debate in Australia on
the adoption of a legislative approach to the protection of Aboriginal art.!”
The Report was initiated in 1973 following the first National Seminar on
Aboriginal Arts where a key resolution to the newly formed Aboriginal
Arts Board was that procedures should be developed ‘which would
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enable each tribal body to protect its own particular designs and works
and to strictly control the use of them by non-Aboriginals’.'® The resolu-
tion was designed by the Copyright Committee of the Australia Council
and, in turn, suggested that the government of the day should establish a
committee to ‘protect Aboriginal artists’.!” As the Report notes;

The first meeting of the Working Party was held on 28 October 1975. In 1979 it
became clear that substantial issues beyond copyright were raised and the pos-
sibility of transferring the responsibility of the Working Party to the Minister
for Aboriginal Affairs were canvassed. In the event it was considered more
appropriate to transfer the Working Party to the Minister for Home Affairs
and the Environment.?

The Report’s primary recommendation concerned the introduction of
special legislation in the form of an ‘Aboriginal Folklore Act’. It was
envisaged that the Act would protect Aboriginal folklore by providing
for: prohibitions of using certain material; prohibitions on destructive
uses of Aboriginal material; payments for the use of material in a com-
mercial nature; the development of a system for clearing the use of works;
an Aboriginal Folklore Board; and, a Commissioner for Aboriginal
Folklore.*!

The Report began with a preliminary discussion of the concerns regard-
ing the ‘use of Aboriginal designs taken from the original works by
Aboriginal artists’.??> The examples utilised focus exclusively on contexts
where designs were used for commercial gain.? The Report highlights the
1976 case Foster v Mountford & Rigby Ltd where photographs of a secret/
sacred nature were included in an anthropologist’s publication.?* The
publication was restrained by a court injunction utilising the law of con-
fidential information. The Report notes that ‘this example highlights the
difficulty which confronts non-Aboriginals proposing to use Aboriginal
material, namely, that of finding an authority entitled to give permission
for it to be used’.? It is important that from the outset, the Report espoused
an inclusive nationalist objective. The purpose was not solely to consider
means to protect indigenous imagery, but also mechanisms that allow
non-indigenous peoples to access and use (predominately in a commercial
context) indigenous imagery as well.

The Report was surprisingly candid regarding the problems that
developed over the course of its writing and release, and these were openly
incorporated into the body of the text. The first issue was terminology and
consequently the inability to differentiate adequately Aboriginal ‘folklore’
from other Aboriginal material or knowledge. The Report was guided in
using the term ‘folklore’ because of its usage within other international
reports, but reinterpreted the term giving it ‘local’ subjectivity.? ‘Folklore’
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was considered a sufficiently vague term to recognise the ‘traditions,
customs and beliefs that underlie forms of artistic expression’.?” The key
difficulties of the term (beyond that it was not technically legal) however,
were acknowledged in the following way:

We realise that the word ‘folklore’ in the proposed legislation could be subject
to several misinterpretations. The word is not used narrowly to refer to oral lit-
erature only, as it is sometimes used. Nor do we mean to imply that Australian
Aboriginals possess a rudimentary, unsophisticated artistic tradition; nor that
Aboriginal traditions are static or even dead . . . [nJevertheless the word folklore
has been adopted as a compromise meeting the conceptual and international
legal requirements for such a term.?

From the first bureaucratic initiative, the legal discourse was instrumental
in directing the way in which interests in indigenous knowledge (at this
stage understood as folklore) were to be phrased. Whilst the term had no
legal basis, its repetition in various international legal forums served to
create a quasi precedent which then legitimised its use within the national
context. The primary authority was legal and governmental not indig-
enous, and indigenous people were sidelined from participating in any
discussion concerning the ‘best’ terminology for their knowledge structures
and forms of expression. Indeed if they had been involved, arguably the
pejorative meaning contained in the term ‘folklore’ and its sense of inferi-
ority in relation to other cultural forms, which has been widely commented
on by indigenous spokespeople, would have excluded it from becoming
the key term used to identify forms of indigenous knowledge within legal
frameworks.”

A further difficulty faced by the Working Party was in deciding on the
purpose of the specific legislation. It was unclear whether the legislation
was to preserve Aboriginal ‘folklore’ as part of a continuing tradition,
‘allowing it to evolve within its traditional context unhampered by
external influence’® or whether the aim of the legislation was to protect
the economic interests of Aboriginal people.’! While the two purposes
were not necessarily mutually exclusive, the Working Party understood
that the rationale underpinning each would take the policy objectives in
different directions.?? The key problem with the difficulty of purpose that
characterised the Report was dually the use of the term ‘folklore’ which
could not help but convey a perception of the past and the perception that
culturally specific knowledge, positioned within a ‘traditional’ context,
evolved ‘unhampered by cultural influence’. Fundamental flaws in viewing
indigenous people as only existing in ‘traditional’ contexts have been
instrumental in producing the anxiety of positioning indigenous people
both within modernity (with economic considerations) and simultaneously
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outside it, in traditional locales. In terms of fostering an anxiety that still
characterises debate in this area, this Report instrumentally reinforced
such myths regarding the location of indigenous people and the unchang-
ing nature of tradition. This continues to influence current debates over
who is legitimately entitled to claim ‘ownership’ of culturally specific
knowledge. Despite its best intentions, the Report is part of a historical
continuum where difficult negotiating positions are created for indigenous
people who want to participate within the discourse.*

Thedisjuncture between economicinterest and the preservation of cultural
identity and integrity within the Report destabilised the expectation and
function of intellectual property law with regard to indigenous knowledge
as new subject matter. In this sense, while advocating the possibility of
using laws of intellectual property, notably copyright, the Report strongly
emphasised the limitations of these laws.** As Colin Golvan, the Barrister
responsible for running all the Aboriginal art and copyright cases in the
courts, observed, ‘the Working Party concluded that the reliance on copy-
right was not appropriate in order to protect Aboriginal folklore’.3> This
was, in part, because ‘folklore’ was a vague descriptive term with no suitable
legal equivalent. There also remained significant difficulties in determining
ownership, originality and authorship as the very term excluded these kinds
of categories. To this end, indigenous cultural expression remained uniden-
tifiable for the requirements of copyright protection. As an alternative the
Report recommended the establishment of ‘special’ legislation, developed
in consideration with the differing requirements of Aboriginal people but
also taking into account difficulties facing non-indigenous people with
the use of indigenous cultural material. Here we find the first proposal for
sui-generis legislation.** Whilst the Report ostensibly failed to envisage what
form a law to protect the amorphous category of folklore would take, it
did make an important contribution to the development of laws protecting
certain aspects under the rubric of folklore, for instance tangible indigenous
material such as sites and artifacts through the Heritage Acts.’” However,
the intangible and invisible dimensions of ‘folklore’ remained problematic,
as the only kind of strategy available that protected rights in knowledge
were laws of intellectual property.

The Report emphasises that legislation and bureaucracy are the only
feasible and realistic outcomes for securing the use of Aboriginal arts, both
by Aboriginal and Torres Strait Islander people but also non-indigenous
people. In recommending that a Commissioner for Aboriginal Folklore
should be appointed for the purpose of determining infringement, issuing
clearance for use of works and negotiating payments, issues regarding
how power in law is exercised come to the fore. The Commissioner would
be a governmental representative and, by implication, non-indigenous -
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another bureaucracy for the administration of indigenous affairs with
little or no indigenous participation. Beyond assuming the inability of
indigenous people to engage in such complex negotiations, the recommen-
dation effectively removes indigenous involvement and denies indigenous
interpretation and self-determination. The Report reshapes the issue as
requiring legal authority and state intervention. This reshaping is sig-
nificant as it reaffirms the legislative and administrative approach as the
dominant way of considering any solution to Aboriginal issues — in this
case the problem of protecting indigenous knowledge.*

Throughout the Report, indigenous people are defined as either ‘cus-
tomary users’ and/or ‘traditional owners’. Through this narrow view an
homogeneity of Aboriginality is imposed. Whilst indigenous concerns
are central, indigenous voice is absent.* This position of exteriority also
creates a barrier for Aboriginal people to engage actively with its rec-
ommendations. Indigenous culture, in the singular, is romanticised and
represented as a unitary phenomenon. Whilst this is a product of various
kinds of historically informing discourses, it matters precisely because the
romanticised vision of Aboriginal culture, and indeed cultural difference,
is repeated and enhanced in each following governmental and legal initia-
tive. It becomes harder and harder to account for Aboriginal experience
that does not fit within the space of romantic Aboriginality. The legislative
approach seeks to order specific cultural practices through assuming that
these practices and how they relate to imagery are unified.** Normative
assumptions regarding indigenous cultural practice overwhelmingly pre-
clude the recognition of the diversity of indigenous practices and the
multiplicity of positions and attitudes by indigenous peoples to the use of
cultural imagery.

The Report of the Working Party establishes the precedent in regards
to managing indigenous cultural material in Australia. The Report of the
Working Party can be seen as a strategic way of making reality think-
able and practicable.*! The Report is an attempt to make the problem
of protecting Aboriginal ‘folklore’ open to remedy. It also functions to
legitimate indigenous knowledge as a specific area of governmental and
hence legislative and administrative attention. For our current purpose
it illustrates how certain frameworks are developed that try to shape,
mobilise and sculpt particular choices, needs and wants of indigenous and
non-indigenous peoples to the subject indigenous intellectual property.
The space through which the problem of misusing indigenous knowledge
is to be understood is produced so as to be amenable to discrete projects
and further programmes of management.

Consequently, the following Report, Stopping the Rip Offs shores up the
legal and administrative boundaries and in doing so forecloses alternatives
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beyond law. Significantly through Stopping the Rip Offs, the distinct space
of ‘indigenous intellectual property’ is consolidated, where the process of
managing the problem of indigenous knowledge generates its own form of
language, logic, rhetoric and possibility. The Report of the Working Party
was an important precursor, but it is really Stopping the Rip Offs that
secures the production of the legal category, fleshing out governmental
ambition and marginalising questions about politics, indigenous rights and
alternative indigenous subjectivities.

STOPPING THE RIP OFFS: INTELLECTUAL
PROPERTY PROTECTION FOR ABORIGINAL AND
TORRES STRAIT ISLANDER PEOPLES

In October 1994, the Federal Government released the Issues Paper
Stopping the Rip Offs: Intellectual Property Protection for Aboriginal and
Torres Strait Islander Peoples.** The intention of the paper was to improve
the legal protection for Aboriginal and Torres Strait Islander ‘arts and
cultural expression’.* The release of the Issues Paper occurred prior to
the final hearing and decision in the case Milpurruru v Indofurn (1994).4
Such was the interest in the outcome of the case from legal, governmen-
tal agencies and individuals, that the Issues Paper appeared responsive
to the increasing discussions about the possibility of legal protection for
indigenous artistry. It was reactive, as evidenced in the title, and timely in
relation to the case then before the Federal Court. It was clearly a product
of a unique set of issues being played out in Australia.

Notably, Stopping the Rip Offs was developed after an increasing number
of cases relating to the inappropriate use of Aboriginal art were appearing
in the Australian courts.*® Contrary to the opinion expressed in the Report
of the Working Party, copyright was functioning as a viable tool for the pro-
tection of Aboriginal art. In this sense, concerns regarding legal limitations,
(in terms of originality and individual authorship), were being addressed by
the Court to the satisfaction of the indigenous litigants and counsel repre-
senting the indigenous artists. It was evident that it was both the disparity
of economic return and the culturally inappropriate use of the Aboriginal
artwork that formed the crux of these cases. Significantly the Issues Paper
was also riding on the success of the Mabo decision that confirmed the pos-
sibility for law to be responsive to indigenous concerns in relation to land
rights and questions associated with self-determination. This political envi-
ronment reaffirmed the authority and primacy of the law to act ‘on behalf’
of indigenous people. Thus intellectual property law, as a legitimate vehicle
for successful protection became the central theme for the Issues Paper.
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In order for law to work effectively it cannot be seen to be anything other
than ‘fair’ and ‘neutral’. Jane Gaines notes that the legal discourse does not
question its own categories as it depends on them for its perpetuation.*® In
the Issues Paper, the central characteristics of intellectual property law are
utilised to position ‘indigenous knowledge’ as a natural subject of the law.
To this end, the intangibility of the new ‘indigenous knowledge’ subject
matter is made recognisable through established forms of classification.
For instance, ‘art’, ‘dance’ and ‘song’, all culturally specific categories and
established in copyright law are used to identify elements of indigenous
knowledge. Through the deployment of these categories onto indigenous
knowledge, a legal logic is imposed in both how indigenous knowledge is
understood and how it can be dealt with. Nevertheless, the ‘cultural’ nature
of indigenous knowledge continues to exert influence on these categories
undermining its closure as a naturally occurring legal subject.

Two elements of the Issues Paper are fundamental for the future
(re)production of indigenous knowledge within intellectual property law.
Firstly, the position of indigenous people as a homogenous group residing
within ‘traditional communities’ is reconfirmed. This facilitates the con-
struction of indigenous knowledge as bounded and therefore ‘different’
from any other kind of knowledge that intellectual property has histori-
cally had to deal with. Secondly, by virtue of existing within ‘traditional’
communities and therefore ‘naturally’ not modern, vulnerability is pre-
sumed which reaffirms the need for (paternal) bureaucratic authority. ‘In
the same breath as admitting that communities are continually evolving,
it [the Issues Paper] makes the seemingly contradictory statement that the
focus is upon forms of artistic and cultural expression ‘which are based on
custom and tradition”’.*” The danger is that in combination, these elements
replicate constructions of indigenous people produced through colonial,
anthropological and primitivist discourses. Indigenous people are denied
access to contemporary practices of modernity, sovereignty and subjectiv-
ity. Like the art, Aboriginal people are produced as timeless, authentic
communitarian and ahistorical.

Despite approximately three thousand copies of the Issues Paper
being distributed to Aboriginal and Torres Strait Islander Commission
(ATSIC) Regional Councils, Regional Offices, Aboriginal Legal Services,
Land Councils, indigenous media associations, Aboriginal art centres,
copyright interests and art interests, only eleven responses were received.*®
This illustrates starkly fundamental issues of access, for instance how the
actual ‘problem’ as well as intellectual property law, was made intelligible
to indigenous individuals and community representatives. The issue of
access to the law continues to be a significant oversight in enabling (and
encouraging) indigenous people to make decisions about the possibility
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of utilising and developing benefits from an intellectual property regime.
Laws of intellectual property still remain exclusionary in practice, even
though considerable effort has been made to locate indigenous knowledge
within an intellectual property regime.*

Positioning itself comfortably within legal and bureaucratic authority,
Stopping the Rip Offs effectively facilitates the extent to which the legal
logic and language will be inscribed upon concepts of indigenous
knowledge. In this way indigenous cultural expression becomes tied to the
legal logic of intellectual property law, and most effectively appears as
naturally given. Through the language and classifications of intellectual
property law, indigenous knowledge is rendered thinkable and amenable
to intervention. Legal discourse maintains its dominance by channelling
discussions of the ‘object’ of concern through itself. For [t]he law builds
itself over time, by discarding possibilities for speech and thought as well
as by making them; and what it discards for some person or people will be
a living language, a living truth’.%

In using a dominant western regulatory mechanism of law, relations of
power are exerted, for power is made possible through a ‘plurality of rela-
tionships’.>! One result of these relations is the production of knowledge,
for example, what it is possible to know about intellectual property and
indigenous knowledge. Importantly, processes of knowledge production
highlight the variety of political movements that exist and are put into play
in varying strategies. Stopping the Rip Offs indicates a paradox, namely
that the terms of what is to be recognised and included are very vague,
except when there is a commodity at stake. At that point the object of
legal protection becomes surprisingly clear. For the differentiation is only
sensitive and sensible in terms of securing the commodity. Aboriginal art
is realised as the moment of capital. This gives intellectual property law its
purpose and mode of identification. The issues of how the law treats differ-
ence are relatively benign within these Reports, that is, the bureaucratic
agenda recognises difference, but fails to engage with it in any meaningful
way. Treating cultural difference is left to the courts, where as we shall
now consider, new and inventive ways of accommodating indigenous
difference are imagined. The courts are left with no choice — they must
deal with difference because indigenous people are present to express their
voice and contextualise indigenous cultural identity through cultural and
legal expression.

Following the two governmental reports, Report of the Working Party
and Stopping the Rip Offs, indigenous knowledge was ultimately affirmed
as a category in Australian intellectual property law, albeit one wrapped
in difference. Significantly both reports consolidate the problem of the
unauthorised use of Aboriginal art, design and knowledge as amenable
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to governable strategies of description, intervention and normalisation.
Inevitably this has affected how remedial solutions have been developed
and the way in which the law has sought to accommodate indigenous cul-
tural differences. Both reports secured a very particular kind of governable
space, replete with regimes of truth (for instance under what conditions
indigenous knowledge is recognisable), including who is authorised to
speak and under what circumstances.

As the position of indigenous people in the above mentioned Reports
highlights the tendency is to locate indigenous culture as a unitary phenom-
enon, where there exists one voice and one perspective. Such a position is
enhanced by the pervading emphasis on ‘tradition’ as a marker identifying
cultural expression and cultural knowledge as ‘indigenous’. This under-
mines the capacity for indigenous people actively to engage and utilise
economic frameworks and thus generate legitimate forms of economic
return either for themselves or their families and/or communities. The
construct provided to indigenous people forecloses any real recognition of
desires held by indigenous people to gain control of cultural knowledge for
economic reasons. This is because the economic rationale disrupts the reli-
ance on ‘tradition’ — the trope used to identify indigenous knowledge. The
lack of any sustained negotiation and discussion, in governmental reports
and legal initiatives, with the diversity of indigenous experience further
exacerbates this concern and consequently places indigenous people in
difficult negotiating positions.

That indigenous people have also expressed concern to protect cultural
integrity through intellectual property highlights the complicated agendas
that are presented to the law for remedy. There is a tendency in the gov-
ernmental responses to focus on one of these elements at the expense of
the other. There seems a reluctance to engage with the difficulties that
these agenda generate, even though they have both been produced and
phrased within the intellectual property discourse.”? The contradictions
and ambiguities remain concealed behind the face of bureaucracy.

In order to understand these difficulties more completely, and how they
impact on the ways in which indigenous knowledges are identified within
the law and how difference is understood beyond an abstract uniform-
ity, it is imperative that we now explore these problems in the context of
the case law.> What will now be considered is the way that in the specific
cultural and political circumstances that generate instances of case law,
indigenous individuals are provided with the capacity to push the limits of
legal expectation. In this way challenging the law to accept fundamental
differences inherent in indigenous subject matter also recognises existing
degrees of similarity. Thus the key concern in how indigenous knowledge
has been produced as a category in intellectual property law is the way that
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this new subject matter challenges precepts and concepts inherent within
legal regimes of logic and the seepage between governance via bureaucracy.
This influences the courts, thus effecting how the category is produced and
legally secured.
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6. A tale of two cases

The previous chapter argued that governmental agendas, articulated
through two key bureaucratic reports, have consolidated the extent that
indigenous knowledge is positioned within legal discourse. This chapter
will extend analysis of these dynamics by directly examining the importance
of case law in facilitating the production of such categories. Furthermore
the chapter will illustrate how judicial attempts at reconciling legal catego-
ries and legal language with indigenous knowledge are an inevitable and
pragmatic response of governance.

Case law provides a space where the theoretical considerations
highlighted in previous chapters can be considered through the practice
of the law, constituting in its clearest form, legal action. Legal decisions
are an event formative to the law itself.! In determining what the law
says it becomes possible to recognise the limits and expectations of intel-
lectual property law in relation to the indigenous knowledge category.
This approach also inevitably reveals a hidden component that underpins
copyright case law: the way in which the law seeks to determine (and even
create) the essential core of the intangible matter that it seeks to protect.?
However, the inevitably unstable nature of the intangible, and hence of
intellectual property subject matter, means that determining the meta-
physical nature of the intangible ‘property’ remains the key problematic
for intellectual property law. Presented with ‘indigenous knowledge’ as
the intangible subject matter and Aboriginal art as the tangible form, the
law predominately determines the essential core of indigenous knowledge
through tropes of ‘tradition’, ‘Indigenous as Culture’ and (cultural) differ-
ence. Significantly this solidifies the modern law by pointing out an exter-
nal differentiation (rather than an inherent internal problem), but in doing
so ‘traditional’/indigenous knowledge remains unstable and therefore
‘uncertain’ legal subject matter. This alerts attention to where the disjunc-
ture between recognising indigenous knowledge as a ‘new’ category occurs,
and means that indigenous knowledge remains difficult to manage within
an intellectual property discourse.
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MILPURRURRU & OTHERS VINDOFURN PTY
LTD

The two cases Milpurrurru & Others v Indofurn Pty Ltd® and Bulun Bulun
& Others v R & T Textiles* have much in common in terms of the applica-
tion of copyright law, however they also have distinctive differences that
underpin their significance as case law. Milpurrurru (the carpets case) tested
the extent to which intellectual property law could respond to and accom-
modate indigenous needs to secure forms of knowledge, especially with
the increased infringement of Aboriginal art. The case informs the debate
about the inclusion of indigenous difference in law. Bulun Bulun sought to
extend the possibility for intellectual property law to encompass differing
forms of ownership to that envisaged by the legislative scheme. In Bulun
Bulun the cultural specificity of copyright was the key issue.’ Both cases
offer an opportunity to consider the practical response of law when man-
aging both the category of indigenous knowledge and its product, namely
Aboriginal art. The direction that law moved through these innovative
cases was also facilitated because the same judge heard both cases: Justice
von Doussa’s voice has also been instructive in establishing a distinct
indigenous narrative within intellectual property law.

The carpets case involved the unauthorised reproduction of the artwork
of eight Aboriginal artists onto carpets. It was heard in the Federal Court
of Australia, Northern Territory District Registry in 1994. There were four
applicants. The first three were the Aboriginal artists George Milpurrurru,®
Banduk Marika (both from Arnhem Land) and Tim Payunka Tjapangati
(from Central Australia) and the fourth applicant was the public trustee for
the Northern Territory representing the estates of five deceased Aboriginal
artists. From the outset the judgment notes that all the artists have had
their artwork exhibited in national and state galleries and that their
artwork is ‘recognised nationally and internationally as exceptional’.” This
affirms both the status of the artists within the contemporary art world and
the quality of the work infringed.

The respondents to the claim of copyright infringement were the
company Indofurn Pty Ltd (formally Beechrow Pty Ltd) and its three
directors: Brian Bethune, George King and Robert Rylands.

Predominately the case centred around two key elements. Firstly, the
respondents were alleged to have infringed work under the Australian
Copyright Act 1968 (Cth) when they reproduced Aboriginal artworks onto
carpets without the artists’ consent and imported the works into Australia
for commercial sale. Secondly, they were sued for false and misleading
advertising in respect to the marketing of the carpets, thus breaching the
Trade Practices Act 1974 (Cth) for wrongful attribution.® In particular
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this part of the action related to the tags that were attached to the carpets
stating that they were made by Aboriginal artists, and that the artists
received royalties from each sale. Both statements were false.

The judicial interpretation offered in the case is significant and
specifically relates to von Doussa’s J response and mediation in terms of
infringement and remedy. Infringement is a key issue in reading this case
because in three of the works reproduced onto the carpets, the finding of
infringement was debatable. Thus von Doussa J applied his own rationale
and interpretation of the Copyright Act 1968 (Cth) with regard to ‘repro-
duction’ in the context of the artwork. Determining infringement also
provided a way to establish the originality of Aboriginal art, and thus
confirm the legitimacy of its inclusion within the copyright framework.

In terms of remedy, von Doussa J awarded the damages communally to
all the artists. In mediating the differences between the legal stipulations for
individual damages and the indigenous claimants, His Honour recognised
the disjuncture in awarding damages individually, owing to the claimants’
differing perceptions of individual ownership. In addition, von Doussa J
also awarded damages for ‘cultural harm’ herein acknowledging that the
infringement had not only damaged the reputations or integrity of the
artists in a western sense, but generated a ‘cultural harm’ that had no refer-
ence point in western law. This point was developed through the consid-
eration that the infringement potentially had drastic repercussions for the
artists within their community, where the responsibilities for safeguarding
the use of the imagery differed significantly to those under western law. As
von Doussa J observed within his judgment;

This misuse of her (Banduk Marika) artwork has caused her great upset. If it
had become widely known in her community at the time she believes that her
family could have ordered her to stop producing any works of art; they might
have outcast her, they may have sought recompense from her — nowadays in
money terms . . . I note in passing the observation in the paper ‘Aboriginal
Designs and Copyright’ . . . that punishment of the Aboriginal law breaker may
to a large extent be determined by the success or failure of action in the Anglo-
Australian Courts.’

Von Doussa J showed relative innovation in developing the law to accom-
modate indigenous differences. The recognition of a ‘cultural harm’ speaks
to the special status provided to the Aboriginal artists within the law but also
the importance of judicial decisions in building such a position. In addition,
it highlights the capacity for liberal legal traditions to accommodate commu-
nal membership in certain instances. From a legal perspective, the damages
represent an attempt to bridge a cultural gap, simultaneously reconciling
and realising indigenous expectations about legal action and justice.
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INFRINGEMENT

In all but three of the carpet reproductions direct infringement, as defined
through the Copyright Act 1968 (Cth), had taken place.!® Direct infringe-
ment involves a determination of substantial similarity between the two
works; in this case comparing the artworks with the carpets. As explained
by McKeough et al, ‘what amounts to a substantial part of a work must
depend upon the nature of the work itself, and the characteristics or
essential features which may identify the work’.!' However in three works,
substantial reproduction was a difficult question to be judicially deter-
mined. In the three of the eight paintings reproduced onto carpets direct
infringement could not be made through a straightforward comparison.
‘Witity” by Paddy Dhatangu, ‘Kangaroo and Shield People Dreaming’
by Tim Payunka Tjapangati and ‘Emu Dreaming’ by Uta Uta Jangala
presented more difficult questions with respect to identification and sub-
stantial reproduction and provide an apt example of how, faced with legal
standards of identification, cultural factors come to be implicitly imbued
within the judgment.

To what extent an infringement constitutes a substantial reproduc-
tion relies upon a distinction between the taking of the concept and
the copying of the form of the expression, as ideas themselves are not
protected by copyright.'? Thus determining the issue of substantiality
has both qualitative and quantitative elements where both the quality
and quantity of the reproduction inform decisions regarding substan-
tial infringement. However, such decisions are often made with ‘an
emphasis on the qualitative, rather than quantitative considerations’.!?
This is because greater weight is given to determining the copying of the
concept itself rather than how much has been copied. With “Witit;” and
the corresponding Snake carpet, it was clear that there were discernable
differences between the two works, namely Wititj involves four coils
of one large python enclosing two smaller pythons, whereas the carpet
consists of one large python as a border feature. These differences led
the defendants, Indofurn Pty Ltd, to argue that the carpet was ‘an
adaptation’ not an infringement.!'

Von Doussa J rejected these claims. In interpreting the issue of substan-
tiality he cited from International Writing Institute Inc. v Rimila Pty Ltd
(1993):

Reproduction in a material form of a substantial part of a work in which copy-
right exists is determined by applying the test of substantial use of the features
of the applicants work in which copyright exists . . . Though it is permissible to
look at the quantity of what the respondent is alleged to have taken from the
applicant’s work, the test of substantial reproduction is essentially to look to
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the quality of what has been taken, although depending on the facts of the case,
the two will often overlap.®

For von Doussa’s J purpose, the application of the precedent informs the
process of determining the key principles to consider in deciding whether
there had been any copying, and secondly whether the copying had
been substantial. With Wititj and the Snake carpet he found it clear that
copying occurred in the following elements: the shape and construction
of the python; the similar position in the placement of the larger python
on the carpet; the white border line; and, the detail within the body of the
python (a style named as rarrk by both the artists and expert witnesses).'
However, as is evident from comparing the artwork to the carpet, the
copying is not necessarily substantial.

In considering the question of substantiality, von Doussa J applied a
qualitative judgment, deciding that ‘there are striking visual similarities
on a comparison of the artwork and the carpet’.!” In this decision the
quality of the copying rather than the quantity taken provided the means
of identification, affirming that ‘quality is more important than quantity’.'®
His Honour identified the depiction of the tail with rarrk as ‘original and
distinctive’ thereby rejecting the respondent’s argument ‘that the particular
depiction of the Wititj on the carpet is common to many Aboriginal art-
works and involves no originality’.!® (This argument is only possible in an
environment that already has the discursive markers of ‘timeless tradition’
that automatically precludes originality.)

The judgment of substantiality rests on an analysis of the plaintiff’s work
alone rather than looking at the defendant’s to see what had been added to
make it distinct from the original. Earlier I explained how in the nineteenth
century, the law shifted its form, so that determining substantial copying
effectively became a means to identify the originality of the applicant’s
work. Originality in turn helps determine and identify to some extent, the
process of individuating an idea and expressing it in a work. Thus by only
looking at the applicant’s work, sensitive questions regarding the status of
Aboriginal art as ‘original’ are curiously resolved.

Similar issues to those above were involved in determining whether the
Green centre carpet was a substantial reproduction of ‘Kangaroo and
Shield People Dreaming’. Again there are striking differences between the
artwork and the carpet, the carpet being a significantly simpler interpreta-
tion of the artwork. However, in terms of quality being the most important
factor of identification, this simplicity is irrelevant. Initially von Doussa
identifies the prominent shade of green both in the artwork and central to
the carpet. He then sets about determining the extent to which the border
feature of the carpet has been extracted from part of the original artwork
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and thus not ‘simply a repetition of an elementary or common design
pattern’.?’ Importantly His Honour notes that the copy comprises only
five—ten per cent of the artwork, which has been repeated and modified.
The judgment then incorporates the ‘expert’ evidence of Vivien Johnson
who verified the uniqueness of the pattern; that it was not used by any
other Aboriginal artist and that the design ‘adopts common western desert
symbols as part of the design but that does not prevent the result having a
high degree of originality’ .*' It is significant that Johnson phrases her exper-
tise in the language of copyright and normalizes the description of
Aboriginal art as original.?? In turn, this assists von Doussa’s J decision
that the carpet significantly copies the artwork, for the carpet replicates
the work’s most ‘striking feature’.?? In this regard, while the quantity
reproduced may have only amounted to a proportion of five-ten per cent
of the original work, nevertheless on a judgment of the quality of the
copying, substantial reproduction was determined. Therefore copyright
infringement (and originality) was affirmed.

In the case of Emu Dreaming and the Waterholes carpet, the above prin-
ciples were also applied. When considered concurrently, the Waterholes
carpet is again a simpler modification of the artwork, yet reproducing the
most significant feature of the original work. Thus von Doussa J also held
that the ‘waterholes carpet is a copy of a significant part of the original
work’.

In arriving at his decision with respect to these three artworks and the
infringing carpets, von Doussa’s J judgment drew upon both academic
(anthropological) expertise in the appreciation of Aboriginal art and the
flexibility inherent in the application of legal principles concerning infringe-
ment. Yet under similar circumstances, a different judge could have found
that there wasn’t an infringement in the case of these three artworks. This is
precisely because such a judgment requires judicial interpretation, both in
applying findings of quality, and understanding the cultural content of the
original artworks.? This is the space where cultural and social influences
are incorporated into law.

One element demonstrating the cultural considerations imbued within
von Doussa’s J determination is the extent to which his judgment refers
to the actual content of the artwork: what it depicts in terms of ‘tracks’,
‘dreamings’ and ‘sites’.

The original artwork is a very complex painting which incorporates numerous
important sites, represented by concentric circles, joined by dreaming or journey
tracks in a multi-coloured dot-painting style, characteristic of some of the
leading artists of the Pintupi tribe in the 1970s and 1980s. The detailed pattern
represents, as it were, a topographical map, recording many important sites and
events that impacted upon the life of the artist.?
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Von Doussa takes the disruption of these stories, owing to their significance
to the artists and the artists’ families and communities, as one of the signifi-
cant elements in determining the quality of the copy. Thus cultural factors,
seemingly sensitive to an indigenous reading of the works, are fundamental
to determining the infringement.

The cultural sensitivity shown by the Judge was commented on by
Colin Golvan, the Barrister who ran the case.”” Golvan suggested that von
Doussa’s analysis was influenced by his ‘cultural appreciation . . . of the art-
works being reproduced’.?® Golvan explains that where the Judge utilised
legal reasoning, to some extent he also ‘took some trouble to understand
the content aspects and appreciate that what might appear to be simple
artistry was more complicated. For example the parts that were copied
included the idea of cross hatching which was part of the totemic imagery,
and he wanted to deal with that’.?

The cultural considerations imbued in the judicial reasoning reveal
an instance of how the law treats cultural difference. While moderated
through the legal categories, judicial discretion allows for cultural differ-
ence to be accepted and incorporated into categories of identification.
Even though liberal law seeks to avoid ‘cultural judgments’, with this case
it must strategically engage with these. Thus (indigenous) ‘culture’ func-
tions as an important means for understanding the infringement and also
legitimising the subject matter. Embedding cultural considerations within
the law also neutralises the implications. By this I mean that indigenous
knowledge can be targeted effectively for techniques of management as it
fits within the legal schema. Importantly the effort on behalf of von Doussa
J to appreciate indigenous cultural difference is indicative of the judgment
as a whole. This is further highlighted in the way in which von Doussa J
developed the type and form of remedy to be awarded from the finding of
substantial infringement.

REMEDY

With the finding of the original ‘quality’ of the Aboriginal artworks and
copyright infringement of these elements, it then became necessary to
determine the damages to be awarded.® It is at this point that cultural
considerations are perhaps most explicitly engaged even though it is con-
tained within a framework of legal delivery such as ‘remedy’. Significantly,
damages were awarded communally to the artists, rather than on a pro rata
basis to the number of carpets made. In reflecting his concern with cultural
differences and demonstrating a willingness to imagine ways of incorpo-
rating these within intellectual property law, von Doussa J had informed
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himself about the previous copyright cases involving Aboriginal art. His
Honour was aware that following the 1989 case Bulun Bulun v Nejlam Pty
Ltd counsel for the applicants, Colin Golvan and Martin Hardie had held
a meeting with the artists involved in the case in order to determine how
they wanted the compensation monies to be divided.’! The artists decided
that such a division was to be done in such a way where no one artist or
family received more than any other.®

Awarding ‘communal’ damages recognised this as a form of remedy in
the law for the first time. To this end, specific cultural differences distin-
guished through the awarding of damages communally function to codify
these particular differences within the law. Indeed, this is a key example
in the shoring up of the relationship between the indigenous and the com-
munal. The codification of difference sets it out in spheres that can be
managed — the field becomes knowable and contained: the direction of the
narrative consistent.

Colin Golvan succinctly observes that von Doussa J ‘was very concerned
that the case was being put at a cultural level’.*® This ‘cultural level’ thus
becomes a key characteristic of the case, and confirms the capacity of the
law to adapt to changing social circumstance. The judicial officer is thus
the mediator between techniques managing the inclusion and identifica-
tion of ‘new’ subject matter, and also pointing the law in directions where
it could adequately treat cultural differences without explicitly being seen
to do so.

The way in which the judgment appreciates cultural differences and then
incorporates these into the current law, is striking. Thus law treats differ-
ence through absorbing it into already existing processes of identification
and classification. While recognising the cultural differences presented to
him in this case, von Doussa J also strategically limits how they can be
interpreted through the law: the Court interprets the Copyright Act 1968
(Cth) ‘in a sensitive but basically orthodox manner’.3* As the mediator,
von Doussa, J reconciles indigenous knowledge ‘to’ not ‘with’ the law. As
a consequence the story of indigenous intellectual property becomes part
of the broader intellectual property narrative, but only as a sub-set: it is
one of many incidences that constitute the grand intellectual property law
narrative. The ‘specialness’ of indigenous concerns are absorbed into the
intellectual property framework, where the production of the category of
indigenous knowledge speaks more to the agenda of accommodating new
intangible subject matter than accepting and appreciating the cultural
circumstances and dynamics that result in the misuse of indigenous knowl-
edge. Indigenous difference is not seen as particularly insurmountable
— and it certainly does not challenge the legitimacy of the categories that
identify copyright subject matter. This observation helps an appreciation
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of the manifold ways in which efforts are directed at managing copyright
categories of identification.

In order to expand upon this point it is illustrative to consider the
development of an additional form of damages based on the notion of
‘cultural harm’. What the development of this point shows is that in
establishing a new reasoning for remedies in relation to the copyright
infringement of Aboriginal art the issue of ‘culture’ was directly engaged
and the ‘specialness’ of the category addressed.

Instrumental in positioning ‘culture’ within the law’s eye, counsel for
the artists, Colin Golvan, ran the argument that the harm sustained to the
artists from the infringement of their work on carpets was more profound
than could possibly be understood and recognised in western law. This was
because the harm extended beyond the individual to the community. As
the artists’ affidavits explained, the damage caused by the infringement also
affected the community where it potentially and significantly displaced the
continuity and significance of the role and function of the artist.>*®* Upon
reflection Golvan explained this argument in the following way:

To describe . . . the harm, was that it was harm to the integrity of the image
and was kind of quasi religious, so they were worried that ceremonies that sur-
rounded the making of the particular artworks would be impeded, and also that
their custodial functions were not being honoured, so that they might be seen by
others in the clan group as not being proper custodians; that they can’t manage.
There is competition over these things, as the custodial rights brought with them
status and all those things were terribly important.*

Von Doussa J was sympathetic to these diverging perceptions of harm
and community. He developed his notion of ‘cultural harm’ because he
considered that the other remedial avenues offered through the law were
inadequate. For instance, on one level, the economic mode of measurement
was not how the artists were measuring the harm. This is particularly clear
where he states:

The applicants contend that the unauthorised use of the artwork was in effect
the pirating of cultural heritage. That is so, but under copyright law damages
can only be awarded insofar as the ‘pirating’ causes a loss to the copyright
owner resulting from infringement of copyright. Nevertheless, in the cultural
environment of the artists the infringement of those rights has, or is likely to
have, far reaching effects on the copyright owner. Anger and distress suffered
by those around the copyright owner constitute part of that person’s injury and
suffering.’’

To this end, von Doussa established a new form of damages and in doing
so established precedent for the law to consider the cultural specificity
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of the harm caused to the artists and by extension, their families and
communities.*® In short, he extends the measurement of loss beyond the
economic to the cultural. In finding a place for community, liberal expec-
tations of justice are realised. However the specificity of the context, that
the case derives from particular and unique locales of Arnhem Land and
Central Australia, is overshadowed by the reliance and emphasis on the
‘cultural’. The cultural becomes a universal explanatory tool for difference,
curiously thin in detail about the unique and specific circumstances of the
case at hand. For von Doussa reflected that the extent of damage consti-
tuted by the infringement to the communities to which the artists belonged
was implicitly related to ‘cultural environment’ and cultural differences.
Justifying these specific damages he referred to s115(4) (b) of the Copyright
Act 1968 (Cth), where remedies are to have ‘regard to all their relevant
matters’. Thus von Doussa J states that ‘it is upon this consideration that
the cultural issues which are so important to the artists and their commu-
nities, assume great importance’.* In short cultural issues are positioned
as ‘relevant matters’. Here ‘culture’ is called on to be present, but not to
challenge the legitimacy of the framework. It is an explanatory mechanism
but not a destabilising element.

The precedent created by von Doussa J for the notion of ‘cultural harm’
is significant. That he justifies this not only through the specific section of
the Copyright Act with regard to all ‘relevant matters’ but also through a
comparison to personal injury is worth noting. Referring to the personal
injury case, Williams v Settle (1960)* von Doussa J cites the trial judge
who observed in that particular case that the degree of injury was so fla-
grant that ‘[iJt was an intrusion into his life, deeper and graver than an
intrusion into a man’s property’.*! Through this reasoning von Doussa J
is able to juxtapose damage of a cultural nature to the harm experienced
through personal injury whilst also extending cultural harm beyond prop-
erty damage. The purpose to juxtapose otherwise differing associations
between an individual and a community, is actually to stress the similar-
ity. Understanding the cultural dimensions of harm for Aboriginal artists
through the lens of personal injury presents a case where the law is able
to accommodate difference through its own forms of rationalisation. Such
rationalisation is contingent on the already existing construct, in this case
personal injury, so that law can develop the notion of cultural harm. The
positioning of cultural harm is dependent on the constructions around
which it circulates wherein cultural harm is produced as akin to personal
injury therefore circulating in a field of considerable case law and juridical
consideration. It becomes a codified standard of identification.

The case reveals the practical possibility of law living up to expecta-
tions about its capacity to be inclusive and to an extent sympathetic to the
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differences posed by indigenous knowledge. The flexibility in the judgment
for cultural difference endorses these appreciations of law. Importantly,
bringing indigenous subject matter to the law demonstrates the adapt-
ability of the law: the law is inclusive, ‘universal’ and capable. Thus the
indigenous category circulates within the broader narrative structure pro-
moting the coherence and legitimacy of intellectual property law, whilst
also highlighting the diversity and complexity of indigenous knowledge as
copyright subject matter. Even remedies that recognise legal limitations
are only valid when exercised within the law. They dually provide a way
to recognise difference, but also to manage and contain it within a regula-
tory framework. The irony is that while recognising Aboriginal art as an
original work imbued with cultural considerations, the law also recognises
that the work is not just a commodity.

BEYOND ABORIGINAL ART AS TANGIBLE GOOD

The recognition and inclusion of indigenous knowledge within intellectual
property law is due to the value of Aboriginal art as a commodity.
Importantly the judgment in the carpets case implicitly emphasises and
relies upon the value of Aboriginal art within a western art space, to
the extent that this also underpins the case. The historical emergence
of Aboriginal art into a global art market has meant that copyright law
has logically been utilised to protect the art from infringement, again
reaffirming continuity in how to treat ‘new’ subject matter. The circulation
of Aboriginal art within an economic realm of value has contributed
significantly to the impetus to use intellectual property law to protect
indigenous art forms. It is the similarity of form that at first instance
allows for Aboriginal art to be considered copyright subject matter at all.
In this way, ‘legal practice supports a culture of commodification’.*> This
is also where the politics of law become more transparent; a key point to
be developed in the following chapter.

For the two Aboriginal communities represented in the carpets case,
their art is understood as integral to the transference and reaffirmation
of specific indigenous knowledges, traditions and heritage.** This nexus
between art, land, heritage and spirituality serves to contextualise the
practice and creation of Aboriginal art. Again art sits inside and astride the
economic discourse because of its spiritual qualities, and clearly more so
when identifiably ‘traditional’.* However as cultural context is irrelevant
to copyright law and not a factor for consideration, the fundamental differ-
ential for considering the methods of creativity between Aboriginal art
and copyright material is relegated to the margins of the law. Aboriginal
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art remains incorporated because it is viewed through the same prism of
western art — it is understood through the copyright criteria of property,
value, art, authenticity and the individual artist. The commonality of eco-
nomic incentive overrides the ‘specialness’ of the category: the economic
becomes the normalising element.

The Australian legislation requires no consideration of artistic merit —
Aboriginal art qualifies for protection whether or not it has artistic merit;
protection, as for any other subject matter, is contingent on the definitions
supplied through the Copyright Act 1968 (Cth). An artistic work defined
in s10(1) is;

(a) a painting, sculpture, drawing engraving or photograph, whether the work
is of artistic quality or not;

(b) abuilding or model of a building, whether the building or model is of artis-
tic quality or not; or

(c) a work of artistic craftsmanship to which neither of the last two preced-
ing paragraphs applies; but does not include a circuit layout within the
meaning of the Circuit Layouts Act 1989. [Emphasis mine]

Further, as McKeough et al point out, ‘works of artistic craftsmanship
are treated as “artistic” only if they have aesthetic appeal, whereas works
encompassed within paragraphs (a) and (b) have only to exhibit the origi-
nality and substance generally required in order for copyright to exist’.*
Hence issues that I considered in depth earlier regarding markers that iden-
tify copyright subject matter, (the markers being originality and author-
ship), return to inform not only the inclusion of indigenous subject matter
but also its production (and subsequent regulation) as a specific legal cat-
egory. However, the greatest irony of the carpets case is that while all these
elements are functioning, the judgment recognises through remedy, specifi-
cally ‘cultural harm’, that Aboriginal art is not just a tangible good. It is
both cultural commodity and cultural product. The possibility for allowing
a greater recognition of cultural difference and for the economic value of
creating and using indigenous cultural products was precisely what the
following case Bulun Bulun & Others v R & T Textiles Pty Ltd explored.

BULUN BULUN & OTHERS VR& TTEXTILES PTY LTD

While the carpets case (1994) confirmed the practical extent to which the
law could respond to the infringement of Aboriginal art, Bulun Bulun &
Others v R & T Textiles Pty Ltd (1998) sought to extend the way in which
communal ownership was recognised within the law. At first instance,
proceedings were initiated by the artist Mr John Bulun Bulun, and also Mr
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George Milpurrurru, acting on behalf of his and Bulun Bulun’s community,
the Ganalbingu people. Bulun Bulun & Others v R & T Textiles Pty Ltd can
be seen as a kind of test case, which was only possible through the expecta-
tions of legal response generated through the earlier carpets case.*

In similar circumstances to the carpets case, the Bulun Bulun & Others
v R & T Textiles Pty Ltd case arose after fabric printed in Indonesia was
imported into Australia.*’ The fabric infringed the copyright of John Bulun
Bulun’s work ‘Magpie Geese and Water Lilies at the Waterhole’. This
particular work of Bulun Bulun’s had been sold to a public museum in
the Northern Territory and also reproduced, with the artist’s consent, in a
significant book on Aboriginal art.* It was also the painting that was at the
centre of the earlier 1989 case Bulun Bulun v Nejlam Pty Ltd.*

Initially the proceedings issued by Mr Bulun Bulun and Mr Milpurrurru
were against R & T Textiles and its three directors. However, soon after
proceedings were issued the fabric company went into administration. An
amended statement of claim was filed and the respondent company con-
sented to final declarations and orders in relation to Bulun Bulun’s claim.
Copyright infringement was admitted before proceedings began with
arrangements made between the parties for damages.®

With the approach of the date that had been set for the trial, it became
apparent that no-one would be appearing on the respondent’s behalf.
Under such circumstances, the applicants brought the proceedings to the
attention of the Minister for Aboriginal and Torres Strait Islander Affairs.>!
Consequently the Federal Government was granted leave to intervene
against the applicant’s claims.’? In addition, the Attorney General for the
Northern Territory was granted leave to make a submission, as amicus
curiae.” Specifically this was with respect to the ‘power of the Court to
make a determination as to the existence of native title rights’.> The sub-
mission by the Attorney General was in response to the claim, advanced
by counsel on behalf of Milpurrurru, that communal ownership of the
painting arose by incidence of native title rights in the land that the paint-
ing represented. As is recorded in the judgment,

The Minister and the Attorney General were concerned with the pleadings
claimed that: 1) the intellectual property rights in the artistic work were an inci-
dence of native title; 2) being an incidence of native title the intellectual property
rights constituted an interest in land; and 3) the Ganalbingu people were entitled
to a determination in these proceedings that they were the native title holders of
the Ganalbingu country. The outline of submissions presented by the applicants
at the start of the trial appeared to support this interpretation of their claim.*

In general terms the intervention by the Government meant that the case
could proceed. The intervention came about because the Government was
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concerned specifically about the potential associations that could be drawn
between intellectual property rights in the artistic works as arising out of
native title. In this regard, the Government sought to limit such arguments,
in itself indicating the unease felt owing to the possibly that, considering the
leeway provided in the carpets case for cultural difference, such arguments
could be accepted.’ Moreover this unease highlights a tension between, on
the one hand, recognising the rights of indigenous people and the difficulty of
the law acquiescing to such rights, while on the other, that the recognition of
such rights potentially could destabilise the coherence and stability of both
bodies of law (intellectual property law and native title). In this sense, with
the coherence of the law threatened, there was a pressing obligation to limit
and curtail such possibility. The central argument made by the Government
relied upon s213 (1) of the Native Title Act 1993 (Cth) wherein states:

If for the purpose of any matter or proceeding before the Federal Court, it is
necessary to make a determination of native title, that determination must be
made in accordance with the procedures in this Act. [Emphasis mine]

The argument here was that no determination of native title could be made
outside the Native Title Act 1993 (Cth). Locating the problem as one within
the statute secured the closure of each body of law, assisting to reify the object
of focus and maintain the distinction between ‘real’ property and species of
intangible property. Such a position was endorsed by von Doussa J where
he stated that native title could only be determined through the Native Title
Act 1993 (Cth) alone, not the Copyright Act 1968 (Cth). ‘This Court has no
jurisdiction to make a determination in respect of the claimed native title
rights’.%” This reaffirmed that the judiciary does not make changes in the law:
judges merely apply the law rather than creating it.>® Further, judges do not
explicitly respond to politics. Citing Brennan J in Mabo [No.2] von Doussa
J continued his justification for excluding consideration of native title rights
arising out of copyright in the artistic work, where;

[iln order to be successful, the applicants’ foreshadowed argument that a right of
ownership arises in artistic works and copyright attaching to them as an aspect
of native title would appear to require that the Court accept that the insepara-
ble nature of ownership in land and ownership in artistic works by Aboriginal
people is recognised by the common law. The principle that ownership of land
and ownership of [sic] artistic works are separate statutory and common law
institutions is a fundamental principle of the Australian legal system which may
well be characterised as ‘skeletal’ and stand in the road of acceptance of the
foreshadowed argument.”

Thus von Doussa J was able to uphold the governmental concerns
through the justification of judicial interpretation that stressed the
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importance of separate categories of law and the impossibility of crossing
these boundaries owing to a (mythical) division between law and politics.
Governmental intervention sought to have the distinct legal bound-
ary between intellectual property law and native title law upheld. This
speaks to the relationship between the law and governmental rationality,
whereby such arguments displace the context and politics and are pared
back to the basic principles of law; asserting legal power and control
through perpetuating an effective narrative of the law where each body
of law functions separately and independently. Through von Doussa’s
reasoning the law retreats to a position of coherence and stability rather
than addressing the fuzziness in the margins, which is precisely where the
indigenous claim was directed, where the law is not clear and definitive.
Further debate around this issue of margins and separate legal jurisdic-
tions was limited as counsel for the applicants chose not to pursue this
claim vigorously. Instead they attempted a different tactic, testing the
limits of the law in another way.

As already stated, George Milpurrurru pursued his claim on behalf of
himself and in his capacity as a representative of the Ganalbingu people.
Through his affidavit, he claimed that as the traditional Aboriginal inhab-
itants of a specific part of Arnhem Land, the Ganalbingu people have an
equitable ownership of copyright in Bulun Bulun’s painting and that the
artist owed a fiduciary duty to the Ganalbingu people in relation to the copy-
right.% In essence, what was argued was that the ownership of the imagery
depicted by Bulun Bulun was not ‘owned’ in the western sense solely (or indi-
vidually) by Bulun Bulun, but that it was held in trust for all the members
of the Ganalbingu people. In such circumstances as an infringement arose,
the Ganalbingu people could claim copyright in the work if the artist failed
to act. The argument was one where the court was directed to how the copy-
right infringements affected interests beyond that of the copyright owner.
This directly flowed from the acknowledgement in the carpets case that the
community had a legitimate position in relation to the infringement of an
artwork. The Court was asked to recognise the rights of the Ganalbingu
people in the artwork — disrupting the notion of individual authorship
and ownership — owing to the effects upon the community caused by the
infringement.®!

The case presented an opportunity for the presiding Judge to expand
upon his previous judicial reasoning where the damage to the community
was reflected through the notion of ‘cultural harm’. Von Doussa J was
encouraged to consider a more sustained recognition of communal rights
as a category that helped identify indigenous rights in intellectual prop-
erty. Thus in this case, the significant element for intellectual property law
circled back to the issue of ‘culture’, in particular the cultural differences
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extant within the Ganalbingu community and the reproduction of cultural
imagery and how this presented a ‘special’ case for law to absorb.

The shape that the case took determining the copyright infringement
became a secondary element of the case: for this was already admitted and
Bulun Bulun was no longer a party.® Instead the case focused on the way
that copyright law conceived of an owner and importantly the different
constructions of ownership that could arise from the different cultural
positions held by indigenous people, represented by Milpurrurru and the
Ganalbingu people. Thus the case essentially revolved around the issue
of determining the extent to which cultural difference could be absorbed
into the schema of copyright law by pushing the classification of ‘joint-
ownership’ to incorporate ‘community-ownership’.

JOINT OWNERSHIP AND COMMUNAL OWNERSHIP

As part of the case, and in an effort to come to terms with the different
notions of ownership proffered by the applicants, von Doussa J heard
extensive evidence about the importance of Ganalbingu law and custom
and included a site visit in the hearing.®® These aspects suggest that
von Doussa J was concerned to provide a space within the case and by
association within the law, for the hearing and speaking of different
cultural positions. The potentially troubling legal questions regarding
the admissibility of oral evidence were resolved early by von Doussa J
through direction to precedent in other Australian cases, specifically native
title, but also the Canadian case Delgamuukw.** His Honour decided that
evidence of customary laws was a crucial element for determining damages
and appreciating the manifold cultural effects of infringement. However
customary laws could not disrupt the linearity of legal determinations, or
the objects that constitute such judgments.

The Court was unable to entertain the possibility of communal title
existing within the Copyright Act. Von Doussa J noted that,

Whilst it is superficially attractive to postulate that the common law should
recognise communal title, it would be contrary to established legal principle for
the common law to do 0.

Specifically he explained that while there may have been scope for contin-
ued recognition of ‘indigenous intellectual property’ law from the time of
European occupation of Australia in 1788 until at least the codification of
copyright law in the Copyright Act 1912 (Cth), copyright is now entirely
a creature of statute.®® In this sense then, ‘[t]he exclusive domain of the
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Copyright Act 1968 (Cth) in Australia is expressed in section 8 . . . namely
that “copyright does not subsist otherwise than virtue of this Act”.’¢” At
this point mainstream jurisprudential arguments about copyright law
return to inform von Doussa’s decision. By relying on the authority of
the common law jurisprudence, the possibility of accepting an alternative
appreciation of title was foreclosed. Kathy Bowrey has argued that the
reference to copyright being a creature of statute ‘affirms the sovereignty
of the Commonwealth Parliament and the authority of positive law over
common law and customary law’.%® Bowrey continues by noting that,

Our positivised copyright law is presented as rational and coherent, (potentially)
culturally inclusive, open and impartial. In this sense copyright is not just a body
of law dealing with the intellectual property rights of authors, artists and alike.
Copyright is also constructed as symbolic of all liberal law.%

The possibility for indigenous rights to be addressed is foreclosed. Indeed,
the reluctance of the law to recognise the capacity to endorse indigenous
rights highlights precisely what a major shift would be required and that
quite possibly, the security and stability of the law would be undermined.
This illustrates how the push for recognition of communal ownership not
only destabilised traditional jurisprudence, but also the liberal traditions
of governance.

Insofar as the current Copyright Act 1968 (Cth) is concerned, s35(2)
states that what subsists by virtue of that Act is that the author of an
artistic work is the owner of the copyright — the two are imbricated in each
other. It follows that a work of ‘joint-authorship’ is where a work has been
produced by the collaboration of two or more authors where ‘the contri-
bution of each author is not separate from the contribution of the other
author or the contributions of the other authors’.” Citing the case Kenrick
v Lawrence™ where ‘a person who supplies an artistic idea to an artist who
then executes the work is not, on that ground alone, a joint author with
the artist’”? von Doussa J explained that therefore the Copyright Act 1968
(Cth) effectively precluded any notion of group ownership in a work unless
it was within the meaning of joint-ownership as defined in the Act. Herein
the Copyright Act, as an arm of government, regulates the inclusion of new
meanings: the responsibility of judicial discretion and its effects are hidden
behind the seamless regulation of the Act.

Hence, the difference and subsequent difficulty of applying intellectual
property laws to indigenous knowledge is realised. For while it is gener-
ally assumed in intellectual property law, that the material form is the
idea expressed and that the idea has come from a space or domain where
ideas freely flow, within Yolngu and more specifically, Ganalbingu com-
munity cultural practice, the realm where the idea has come from is strictly
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controlled by customary law. Bulun Bulun explains this complex relation-
ship in his affidavit,

Barnda not only created the place we call Djulibinuyamurr but it populated
the country as well. Barnda gave the place its name, created the people who
follow him and named those people. Barnda gave us our language and our
law. Barnda gave to my ancestors the country and the ceremony and paint-
ings associated with the country. My ancestors had a responsibility given to
them by Barnda to perform the ceremony and to do the paintings that were
granted to them. This is part of the continuing responsibility of the tradi-
tional Aboriginal owners handed down from generation to generation . .. The
continuity of our traditions and ways including our traditional Aboriginal
ownership depends upon us respecting and honouring the things entrusted to
us by Barnda.”™

The art at the centre of the Bulun Bulun case is not just art, and therefore
the same judicial principles have difficulty in application and transfer-
ence. Primary legal assumptions are shown to be culturally contingent.
For example in the context of Yolngu cultural practice, there can not be
assumed to be an ‘intellectual commons’ where ideas are freely chosen and
then expressed.™ Instead, and this highlights the different elements that
are taken to be indigenous property in cultural expression, the intangible
produced into tangible form comes from a space that is strictly patrolled
and regulated according to community and familial traditions and status.
For example only John Bulun Bulun could paint ‘At the waterhole’ even
though the imagery existed for the whole community:

[t]he creation of artworks such as ‘At the waterhole’ is part of my responsibility
in fulfilling the obligations I have as a traditional Aboriginal owner of
Djulibinyamurr. I am permitted by my law to create this artwork, but it is
also my duty and responsibility to create such works, as part of my traditional
Aboriginal land obligation.”

The argument for communal ownership derived from the distinct cultural
position held by the Ganalbingu people — that the community had group
ownership in the work precisely because Bulun Bulun was permitted
through customary law and obligation to reproduce the imagery to a mate-
rial form. In dismissing these claims it is evident that the capacity of the law
to include such significant differences must initially begin by destabilising
the fundamental premise upon which intellectual property law functions
— that intangible subject matter is freely available and only requires one’s
labour to make it into a thing of property. Thus the indigenous position
put through the Bulun Bulun case is an untenable position for the law not
least because, as has been illustrated in other areas,’ it is quite disinterested
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in (re)addressing cultural bias. The mythologising process of the law is
perpetuated through a refusal to acknowledge the culturally contingent
nature of categories and premises. Under such circumstances, the law
retreats to a position of uniformity.

Thus the difficulty and applicability of definitions from the Copyright
Act regarding joint authorship under these conditions is exposed. It is the
construction of Bulun Bulun as the ‘author’ in the copyright sense that
gives rise to these problems. For if Bulun Bulun painted the work and is the
‘executor’ of the work, it is his contribution in the ‘action’ of painting that
makes him the author. To be a contributor to the work, in any way besides
an action of painting, precludes the possibility of ownership. The stringent
controls and regulations in the Ganalbingu community intrinsically affect
the action of the painting: painting is only possible through the direct sanc-
tion of the community. It is precisely this perspective of ownership that
provides the difficulty in reconciling the form of ownership directed by the
Copyright Act. However in the circumstances of the case, and recognis-
ing these considerable and insurmountable issues of difference, counsel
attempted to weave another way around the obstacle presented by defini-
tions of joint-ownership in the Copyright Act. The subsequent position
presented was that the Ganalbingu community had an equitable interest
arising out of Bulun Bulun’s copyright. In this sense, the challenge was
phrased in the law’s own language.

EQUITABLE INTEREST

To this end, the central concern in the case then moved to the claim for
equitable interest in Bulun Bulun’s copyright where equitable interest was
argued to arise incidentally to the Ganalbingu people’s traditional use and
occupation of the land. Specifically the equitable claim pursued was that
an artist comes under a fiduciary obligation to the community or its senior
members when an artist reduces part of its ritual knowledge to a material
form. As such the property that is created as soon as the ritual knowledge is
expressed in material form is not solely the responsibility of the person who
made it into that form, but rather the whole community. As von Doussa
J explains, ‘[t]hat the claim was ultimately confined to one for recognition
of an equitable interest in the legal copyright of Mr Bulun Bulun is an
acknowledgement that no other possible avenue had emerged from the
researches of counsel’.”” With the argument pushed to equity no rupture
in the coherence of intellectual property’s positivist narrative occurred:
the centrality of notions of ownership and authorship, and importantly
‘labour’ remained intact and ‘stable’.
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In order to consider whether the Ganalbingu people had an equitable
interest in Bulun Bulun’s copyright, von Doussa J first considered whether
an express trust could be found and secondly whether Bulun Bulun held the
copyright as a fiduciary. Bulun Bulun’s claim is positioned centrally within
legalese. An express trust is an express obligation in legal terms evidenced
by an agreement in writing or by practice dealing with economic proceeds.”
The existence of an express trust depends upon the intention of the creator
and this functions in certain circumstances, for instance when the work is
a commodity. An obligation is made in contractual or economic terms and
linked to western notions of property. Consequently von Doussa J found
that there was no express trust because ‘[n]otions of copyright ownership
have not developed under Ganalbingu law’.” This explicitly illustrates a
position of incommensurability — for the legal standard cannot be applied.
In addition, von Doussa J points to the different ways in which the work
could be used in an economic sense without community approval thus
excluding the possibility of an express trust, for:

[t]here is no usual or customary practice whereby artworks are held in trust for the
Ganalbingu people. In the present case neither Mr Bulun Bulun’s djungaye or Mr
Milpurrurru suggest that the commercial sale of the artwork by Mr Bulun Bulun
was contrary to customary law, or to the terms of the permission which was given
to him to produce the artwork. In these circumstances that fact of the sale and the
retention of the proceeds for his own use is inconsistent with their being an inten-
tion on the part of Mr Bulun Bulun to create an express trust. Further the fact
that the artwork was sold commercially, and has been the subject of reproduction
with the apparent permission of those who control its reproduction, in Arts of the
Dreaming: Australian Living Heritage forecloses any possibility of arguing that
the imagery in the artwork is of a secret or sacred nature that it could be inferred
that the artist must have had the intention in accordance with customary law to
hold the artwork for the benefit of the Ganalbingu people.*

Subsequently, His Honour considered the existence of a fiduciary
relationship arising from the nature of the ownership of artistic works
among the Ganalbingu people.®! In doing so he explained ‘the factors and
relationships giving rise to a fiduciary relationship are nowhere exhaus-
tively defined’.®? Owing to the lack of definitional security, the ‘indigenous’
circumstance is offered a new kind of space. His Honour, citing Mason J
in Hospital Products®® and Toohey J in Mabo® set the parameters for how
his interpretation of a fiduciary duty within the specifics of the case could
be understood. Toohey J in Mabo notes:

Underlying such relationships is the scope for one party to exercise a discretion
which is capable of affecting the legal position of the other. One party has a
special opportunity to abuse the interests of the other. The discretion will be an
incident of the first party’s office or position.
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Within such parameters, von Doussa J explains that the complexity of the
relationship arises out of Bulun Bulun’s use of a corpus of ritual knowl-
edge. He states:

The relationship between Mr Bulun Bulun as the author and legal title holder of
the artistic work and the Ganalbingu people is unique. The ‘transaction’ between
them out of which a fiduciary relationship is said to arise is the use with permis-
sion by Mr Bulun Bulun of ritual knowledge of the Ganalbingu people, and the
embodiment of that knowledge within the artistic work. That use has been per-
mitted in accordance with the law and customs of the Ganalbingu people.*

In this instance, it is clear that von Doussa J reflects upon the customary
evidence provided where ‘customary evidence may be used as a foundation
of rights, interests and obligations’.®” Therefore His Honour finds that a
fiduciary relationship between Bulun Bulun and the Ganalbingu people
existed whereby:

the artist is required to act in relation to the artwork in the interests of the
Ganalbingu people to preserve the integrity of their culture and ritual knowl-
edge. However this fiduciary relationship does not vest any equitable interest
in the copyright in the Ganalbingu people. Rather their right, in the event of
a breach of obligation by the fiduciary is a right in personam to bring action
against the fiduciary to enforce the obligation.®

Directing further attention to precedent in relevant case law and an African
decision concerning tribal property,* His Honour found other members
of the group may be able to initiate proceedings to preserve the property
where the head of the group fails to act.

Importantly, the turn to the legal conception of constructive trust main-
tains the coherence of intellectual property law as a whole. The concern
for developing a solution is shifted away from intellectual property law to
trust. Constructive trust is a body of law developed to have more fluidity so
as to provide remedial relief in the interest of mitigating against the ‘harsh’
outcomes of property transactions.” That other legal jurisdictions have
used trust to reconcile indigenous people interests recognises a more general
failing in formal law for the recognition of indigenous rights. Such problems
stimulate law to take action and in this regard equity is a body of law that
can provide some solace and in doing so save face, legally and politically,
as law is seen as responsive rather than inactive. In this way law recognises
the problem and produces the solutions. This is achieved through the
governable space that directs attention and intervention making the chal-
lenge legally knowable and workable. Thus the solutions are articulated at
the legal level, because the problem has already been composed as legal in
scope. What remains unclear however is whether law created the problem
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through the categorising of issues itself. The governable space allows for
a displacement of the responsibility of the law in general instead positing
a consideration for how the individual categories include and characterise
indigenous issues. Paradoxically, everyone and no-one is to blame in law
for the problem, and the solution of ‘constructive trust’ shifts the view to
the productive action of the law to develop a solution — the effectivity of
the law through the function and action of governmental programmes to
garner solutions to complicated cultural issues is affirmed.

Consequently, von Doussa J found that an artist’s fiduciary obligation
existed and it had two features. Firstly there was an obligation not to
exploit the work contrary to Ganalbingu law and custom. Secondly, where
a third party infringes Ganalbingu law, the fiduciary must take action to
restrain and remedy any infringement. As already stated, this does not
grant the community any direct equitable interest in the copyright, rather
the community’s primary remedy is to force the fiduciary to act. However
von Doussa J noted the following where he recognised that in some cases
the artist may not be able to act:

In other circumstancesiif . . . an artistic work which embodies ritual knowledge of
an Aboriginal clan is being used inappropriately, and the copyright owner fails
or refuses to take appropriate action to enforce the copyright, the Australian
legal system will permit remediation through the courts by the clan.”!

Von Doussa J leaves open what such circumstances may include for the
community to act.

JUDICIAL DISCRETION AND LEGAL BOUNDARIES

The Bulun Bulun case demonstrates the extent to which the power and
authority to maintain the legal boundaries of copyright remain within the
limits of judicial discretion. Thus the cultural specificity of copyright can
be contained to the sphere where it speaks to itself rather than recognising
the significance of indigenous claims in broader areas of law. Certainly von
Doussa J was sensitive to the cultural differences to which he was exposed,
but ultimately he only viewed these through the prism of copyright law. In
doing so von Doussa J was active in maintaining consistency in the borders
of copyright law. While he recognised cultural difference, for instance in
the form of fiduciary duty of the copyright owner, he foreclosed the discus-
sions that would have extended the recognition of the cultural specificity of
copyright law. Instead he moved the discussion to other areas of law such
as equity and constructive trust, effectively maintaining the coherence of
intellectual property law, for its core categories remained unchallenged.”
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That said, it is worth being mindful of the way in which, through this
case copyright does, to an extent, take on board the reality of Aboriginal
art as greater than a commodity. This however only functions at the
margins of the law. The fuzziness at the margins provides for the possibility
of both accepting and dismissing elements of cultural difference, and this
is determined both by degree and judicial discretion. For example, von
Doussa recognises that the material expression of ritual knowledge and the
responsibility of the community is beyond the jurisdiction of copyright.*
Thus he understands the art as more than a commodity but limits how this
can be understood in the law, primarily because the law minimises issues
of cultural difference when these potentially expose the contingency of its
own categories and processes of identification. This is similarly the case
when von Doussa J observes that:

customary Aboriginal laws relating to ownership of artistic works survived the
introduction of the common law of England in 1788. The Aboriginal people did
not cease to observe their sui generis system of rights and obligations upon the
acquisition of sovereignty of Australia by the Crown. The question however
is whether those Aboriginal laws can create binding obligations on persons
outside the relevant Aboriginal community, either by recognition of those laws
by the common law, or by their capacity to found equitable rights in rem.**

The possible existence and continued function of a system of indigenous
collective ownership of artistic works remains an abstract problem to be
considered through the common law. However, and it is here that such rec-
ognition is relegated to the margins of copyright law, the statute governing
the Copyright Act precludes such possibility — ‘If the common law had not
been amended in the meantime by statute an interesting question would
arise as to whether Aboriginal customs and laws could be incorporated
into the common law’.>> Thus the reality of Aboriginal responsibility in
art is acknowledged but cannot be formally recognised through copyright.
The creature that is ‘statute’ effectively consolidates and confirms the limits
of the law and the legal values that identify intangible subject matter.

So it is in the margins that the law grapples with appreciating cultural
differences. However these are brought into the judgment as ‘background’
rather than ‘facts’ of the case. This provides a way of managing what is
centrally within the purview of the law. In the same way that, ‘law and facts
are not separate because what counts as a fact is made so by the law’® what
is made background material is similarly relegated so by the law. However,
categories that function to identify and classify indigenous subject matter
maintain their purpose and the questions that remain are ones about the
metaphysical dimensions of property. This is precisely where the politics
of law become more transparent.
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7. The politics of law

In the previous chapters I argued that the importance of undertaking a
reading of case law is that it provides an instance of legal action: it becomes
possible to recognise certain limits and expectations of law. This is because
legal decisions are formative to the law itself. Considering the identification
and inclusion of Aboriginal art as copyright subject matter through the
judicial interpretation provided by Justice von Doussa, the cases can be
seen as representative of assumptions made in copyright law.

Both the carpets case and Bulun Bulun v R & T Textiles are important
cases in the landscape of copyright law as they spur debate about the terms
of inclusion — for instance how authorship and ownership of indigenous
works are to be identified. The judicial interpretation offered illustrates
the cultural life of copyright law. It also highlights how values of liberal
jurisprudence and legal positivism exert pressure: from trying to iden-
tify types of knowledge to securing the closure of copyright law wherein
limitations of inclusion are explained in reference to the legislation rather
than matters of judicial interpretation. The point is that politics, philoso-
phy and cultural values underpin case law, and these factors duly exert
influence in how new categories are incorporated and the extent to which
cultural difference is treated. Legal instrumentality seeks to play down the
‘specialness’ of indigenous difference. This is in order to maintain manage-
ment over the identification of markers that constitute a property right in
Aboriginal art ensuring that they are in keeping with the principles and
categories of copyright law. Simultaneously, however, the law is constantly
evoking the indigenous difference in order to deflect attention away from
its disorderly internal mechanics. In this sense, it is the new subject, indig-
enous knowledge, which creates the problem (which law is actively seeking
to solve) not the consistent and more general issue of granting property
rights in knowledge per se.

Justice von Doussa was certainly aware of the cultural dimensions
presented in each case. To some extent, von Doussa J was positioned as a
directinterpreter of indigenous culture.! The carpets case required an appre-
ciation of difference within the law in terms of including Aboriginal art as a
product that satisfied the categories and markers of property and exclusive
possession. In Bulun Bulun the cultural specificity of the law was directly in
question. This was in terms of authorship and ownership, where both the
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traditional western concept of authorship and the philosophical valuation
of the ‘indigenous’ relied upon possessive individualism. Importantly, as
an interpreter of indigenous culture, von Doussa’s J position necessarily
became one of translator. Von Doussa’s commitment to upholding the
integrity of copyright law meant that indigenous cultural values were
interpreted within the paradigm of copyright law. In this way, as Bowrey
explains, the ‘Bulun Bulun decision can be confidently claimed as repre-
sentative of copyright law in general. It is not just a “special” case where
the law has to manage the consequences of the invasion’.?

In hearing extensive evidence from John Bulun Bulun regarding the
creation of the artwork, and incorporating his affidavit within the body
of the judgment, the unstable nature of the intangible that intellectual
property law is set to identify and then mediate, is perhaps most explicitly
revealed. In this sense, the artwork ‘Magpie Geese at the Waterhole’ is not
just the product of an expression of ritual knowledge, it is ritual knowledge,
and therefore Bulun Bulun cannot only be seen as the individual author
or creator of the work. Von Doussa J however, perhaps makes a tenuous
parallel between Bulun Bulun as the custodian of the work (in the context
of trust law), and Bulun Bulun as the executor and ‘owner’ of the work
(as per copyright law). This is a clear instance of the role of the judge in
translating indigenous conceptions into the legal framework and polic-
ing those legal boundaries. In doing so difference is subsumed within the
broader intellectual property narrative, but the real point of the translation
displaces the unstable nature of (any) knowledge itself.

The two key ways in which the volatility of the subject matter is
displaced are in the construction of identifiable artists, and the emphasis-
ing of the value of Aboriginal art as a cultural product. In both instances
judicial interpretation is integral in establishing and normalising author-
ship and also endorsing the culture of commodification. Both elements
draw attention away from the intangible subject matter, and more to the
familiar features of engagement as ‘art’ in tangible form. Arguably it is the
cultural differences in knowledge management and ownership unique to
the Ganalbingu people that really threaten to reveal the erratic nature of
copyright subject matter as a whole. The law retreats to a position where
judicial interpretation consolidates and confirms the legitimacy of property
rights in intangible subject matter, and normalises such modes of identifi-
cation and classification. Copyright law naturalises various forms of social
discrimination through endorsing a culture of commodification. How the
law treats difference is on its own terms. Presented with complications
in identifying intangible subject matter, for instance in the disruption of
the category of authorship, the law is pressed to determine the essence of
the metaphysical property. In the case of Aboriginal art, this is achieved
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through the paradigm/prism of ‘tradition’ which reads ‘indigenous as
culture’.

TREATING CULTURAL DIFFERENCE

Extensive evidence reflecting the importance of Aboriginal art toindigenous
people is incorporated into both judgments. The judicial interpretation
offered in the carpets case shifts between recognising the value of the art
in a western sense, through the western art spaces it occupies, to the state-
ments by the artists about the importance not only of the art at the centre
of the case, but more broadly the importance of the art as a ‘traditional’
form of expression tied to the identity and existence of the particular
Aboriginal community. Yet, concerns for the commodity form that the art
takes are centrally engaged whereas accounting for the manifold ways in
which ownership, control and access to knowledge have historically been
managed are temporal issues engaged at the margins. The space provided
for translating cultural differences facilitates a means for authorising that
knowledge through the legal discourse. This is due, in part, to the way in
which the artist’s claims have initially been framed, both in affidavits and
expert evidence, which support the methods of classification utilised within
the law.

Arguably however, judicial decisions function both as a strategy for
governing difference, and providing a portal — a means for opening space
for appreciating difference. By this I mean that whilst law, presented with
difference, minimises this through applying certain frameworks of clas-
sification, nevertheless the account of difference remains. To the extent
that Bulun Bulun’s statement regarding the association with his commu-
nity, land and responsibility is incorporated into the judgment, it remains
a record of a different way of viewing Aboriginal art, community and
management of knowledge. Although attempts were made to make Bulun
Bulun’s account knowable and functional within a legal sense, it maintains
and conveys a differing cultural heritage and intellectual tradition.

‘At the Waterhole’ is the number one item of Madayin (corpus of ritual
knowledge) for Djulibinyamurr — it is number one Madayin for Ganalbingu
— Gurrumba Gurrumba people. It has all the inside meaning of our ceremony,
law and custom encoded in it. ‘At the Waterhole’ has inside meaning encoded
in it. Only an initiate knows that meaning and how to produce the artwork. It
is produced in an outside form with encoded meaning inside. It must be pro-
duced according to the specific laws of the Ganalbingu people . . . Paintings, for
example, are a manifestation of our ancestral past. They were first made, in my
case by Barnda. Barnda handed the painting to my human ancestors. They have
been handed from generation to generation ever since.’
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Bulun Bulun’s statement invites an appreciation of its power within this
legal text. Here it is clear that cultural difference remains fundamental to
the law, and informs how other identifications are to be made and assumed.
Thus Bulun Bulun’s statement exerts a dynamic whereby it fulfils a role in
identifying how the metaphyisical dimensions of the intangible property
are determined as ‘traditional’, but also a recognition of the differential
cultural values engaged within the law.

It is significant that the cases exist as a response to infringement within
the art market and that this context has provided leverage for social justice
issues to be (re)framed. The cases arise from problems within the market.
The remedy in the carpets case reflects the problem of marketplace origins,
as does the additional award of ‘cultural harm’. The problem here is not
that the indigenous artists are outside the market, only to be incorporated
in cases of infringement. They are intrinsically engaged with the market, by
providing consumers with cultural products, and also in their engagement
with each other. Whatis lacking in the case law, and how it is discussed in the
subsequently extensive literature, is recognition of this reality and the intrin-
sic power that this position holds. Amongst other elements, Fred Myers has
considered the competition for art sales from the western desert region.

With so many communities turning to the popular medium of dot paintings,
there is a competitive struggle as the objects take on the formal properties of
commodities: ‘Everybody’s trying to promote their community and get a little
bit ahead, you know. Come up with an idea that is going to get a slightly higher
profile for their community, to promote those artists . . . I don’t think that the
market is so big that it can cope with such a huge number of players in it’.*

This highlights some of the growing issues, including competitiveness
and the danger of saturating the market that characterises contemporary
engagement in the art market by artists, communities and consumers with
implications at both local and international levels. There is reluctance by
commentators, legal academics, and policy makers to deal with these com-
plications. The complex realities that produced the cases in the first place
are sidelined in favour of a minimalist narrative privileging the responsive
(and redemptive) scope of law.
In Bulun Bulun von Doussa J states:

The artistic work was painted by Mr Bulun Bulun in 1978 with permission
of senior members of the Ganalbingu people. He sold it to the Maningrida
Arts and Craft Centre. At that time Mr Peter Cooke was the arts advisor
at the Centre. Mr Cooke then arranged the sale of the artistic work to the
Northern Territory Museum of Arts and Sciences. It was reproduced with Mr
Bulun Bulun’s consent in the book ‘Arts of the Dreaming — Australia’s Living
Heritage’ by Jennifer Isaacs at page 198.°
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Here von Doussa emphasises both the cultural origins and the commercial
transaction associated with how the artworks circulated within the market
and as such are transferred into commodities to be bought or sold. The
‘aesthetic’ value of the work produces it as an artistic activity that is
always-already a product in the market and a category of law. Indeed it
is the ‘aesthetic’ quality of the work that is strongly evoked through von
Doussa’s J description of the spaces that the art occupies in the carpets
case. For example:

The first four artists are from Central Arnhem Land. The artworks in ques-
tion are bark paintings. The first three paintings are presently owned by
the Australian National Gallery, (‘the NGA’). In 1993 in recognition of the
International Year for the World’s Indigenous People, the NGA held the
first solo exhibition of the works of an Aboriginal artist. The exhibition was a
retrospective look at the works of Mr Milpurrurru, and included the art work
‘Goose Egg Hunt’ and was also featured in the publication ‘The Art of George
Milpurrurru’ which was published by the NGA at the same time.¢

These comments, as well as others within the judgment, confirm both the
recognition of the creative endeavor implicit in the work and establish
that a measure of the value of the artworks as works of art is that they
appear or have appeared in the National Gallery of Australia and other
important national and international cultural institutions. Their value is
thereby justified through the western art spaces that they occupy and the
abstraction of the subject from the cultural context facilitates the economic
worth. This provides a context for the rearticulation of Bernard Edleman’s
observations where ‘the aesthetic is subordinated to commerce’.” This
then demands an appreciation of the power of the abstract aesthetic to
generate value. In this sense, the market demand for the aesthetic value
of Aboriginal art means that it necessarily functions as a commodity, the
cultural context is repositioned as a marker of value and the subject of
the law is abstracted. Tradition becomes central to the art’s worth in the
market but only for its transactional value, and is consequently generated
as the essential core that determines the philosophical dimensions of meta-
physical property. Indeed it is the market that helps develop ways that the
identification of indigenous knowledge can be made.

In endorsing the ‘works’, von Doussa J also generates consequences
through privileging good and worthy artwork for protection. With the
shift from the aesthetic to the economic a further justice expectation is
created. This is because the beneficiaries of the ‘good’ and ‘worthy’ art-
works are not necessarily the artists themselves. The argument for resale
royalties (droit de suite) sought to illustrate the extent that indigenous
people are still disadvantaged in the art market.® Whilst such arguments
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have recently been silenced, the proposed change in copyright law sought
to remedy the disparity of economic return where Aboriginal works that
sold for paltry amounts thirty, twenty, even ten years ago now command
prices in the hundreds of thousands of dollars.® That the artists tend to
receive little financial benefit illustrates the inequity within the market and
thus fuels the debate for the introduction of resale royalties and indeed
indigenous property rights.! The significant amount of money being paid
for the artwork is a direct effect of the exponential growth and success of
the Aboriginal art industry. However, as one indigenous commentator,
who prominently critiqued the industry in an award winning painting
stated, ‘Aboriginal art is a white thing’: the statement suggesting that
the real beneficiaries of Aboriginal art industry are not indigenous.!' Bell
provides a highly political and challenging critique of the Aboriginal art
industry. Yetitis at the expense of recognising there are real beneficiaries.”
It is these real beneficiaries, Aboriginal artists and communities, that do
raise justice claims for the equitable distribution of economic benefits — a
claim that is not beyond the scope of intellectual property law.

Here the challenge for the law is set within its own framework. For
instance, to remedy the economic balance to some degree, it is not a new
law that is required, but instead a yet to be established intellectual property
category. There is potential for this category because it exists elsewhere
within intellectual property regimes.!* Resale royalties are picked up as a
real possibility because Aboriginal concerns compliment the greater intel-
lectual property narrative. This is because the law is already intrinsically
engaged in managing the economic capital generated by the Aboriginal
art market.

Von Doussa J is motivated to put a positive spin on the consequences
of the Aboriginal art market and thereby to make the most of that for
indigenous owners. However, his efforts feed back into and support that
dynamic whereby copyright and intellectual property law facilitates and
legitimises further appropriation and commodification. Von Doussa J
presents his task as simply dealing with the end of commodification and
rectifying injustices related to that — but at the same time his stance is
reinvigorating and re-legitimising the ‘indigenous’ capital threatened by
‘offensive misappropriation and insensitive commodification’.

The cases present law with the challenge of recognising indigenous
rights deriving from differences in cultural knowledge but also require
a recognition of the relations of power that have historically positioned
indigenous people’s claims for recognition of full rights of sovereignty and
self-determination at the margins of the law. In this sense, the cases can be
read as directly managing the ‘excesses’ of colonial dispossession. Pressed
with this difficulty von Doussa J resorts to an engagement with standard
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jurisprudential concerns central to copyright. He understands that he has
pushed the law as far as it can go, and he is sympathetic to indigenous
claims, but in his position these can only be reconciled within the limits
of the Copyright Act. He does not want, nor cannot necessarily engage in
broader philosophical concerns about protecting cultural identity, power
imbalances nor effects of Empire. The danger in doing so would be that
such recognition would require intellectual property law to acknowledge
its own cultural specificity. As Bowrey explains:

Von Doussa’s acknowledgement that the law has limitations in reckoning with
significant cultural differences was potentially radical. It could have led the
judge to expressly formulate the values of copyright law in cultural terms. Once
these values were articulated, they could have been more broadly examined and
their contemporary relevance debated. However this path was precluded by
the jurisprudential choices he made. Von Doussa hints at the cultural particu-
larity of the law but fails to address the privileged cultural values at stake . . .
Ultimately he prevents the hearing of a debate that could lead to a challenge to
the presumed neutrality, generality and universality of copyright law.'*

In this way, the arguments that test the limits of copyright law also appear
in the broader intellectual property discourse because they raise an aware-
ness of the cultural contingency of laws categories of identification. These
limits are political as they are set up and informed by a specific system of
power." Certainly there is recognition of indigenous cultural difference,
but such considerations do not challenge the coherence of the body of law
to deal with indigenous knowledges. Rather the cases consolidate the posi-
tion of indigenous knowledge within an intellectual property discourse: a
point consolidated through the debate for resale royalties and even moral
rights legislation which will be explored in the final part of this book.
These points of inclusion reaffirm the power of the law to sustain itself
and perpetuate its abstracted categories. The problem is thus phrased as
one that indigenous people have with copyright law, not the problem that
copyright law has with the intangibility of indigenous knowledge. The
onus is on indigenous people to accommodate the difficulties of the law. It
is their responsibility. These decisions provide an instance of producing an
account of the interaction between the cultural specificity of copyright and
an understanding that difference can be managed through legally inform-
ing parameters. In providing an account of this interaction, a position for
indigenous knowledge within the law is produced that is as complete as it
is temporary and partial.

In reading case law it is possible to discern the many social and cultural
elements that duly influence the way in which copyright law engages with
new subject matter. It also reveals the manifold ways in which indigenous
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differences are treated within the law. On one hand, indigenous perceptions
of ownership, communal or custodial, are reduced to standard interpreta-
tions — there is a uniformity of approach that maintains the consistency
and cohesion of classifications and categories. However below the surface
of mainstream jurisprudential concerns, indigenous difference is left to
speak for itself and in so doing exerts an influence that helps the law come
to terms with a key problem: the determination of the dimensions of the
property right in this new subject matter.

Case law is an important instance for facilitating the production of
categories that influence and identify exclusive possession within a com-
modity discourse. Legal decisions provide an account of legal action, they
help us understand what happens in the practice of the law: where the limi-
tations are, and how expectations are generated. It is nevertheless ironic
that these instances of legal practice also reveal the instability of copy-
right categories, (re)exposing contingencies that have remained relatively
hidden. In de-emphasising the ‘special’ case of indigenous art, the law
unwittingly exposes the inconsistency of its modes of identification. For if
the law had admitted the ‘special’ status of indigenous subject matter, it
would have been able to shift the problem from the inability to secure the
closure of the subject matter to the ‘specialness’ of the indigenous demands
within the case. Instead, in disavowing any particular problem with the
indigenous category, the issue of the unstable intangible is revealed as still
operating as the fundamental element of intellectual property as a whole.
Thus the politics of law are rendered visible.
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Introduction

Question: My name is Marie Samuel. I am with the NGO Yachy Wasi, based
in Peru and New York. I am not indigenous but our constituency is. I am glad
to see WIPO is there, but at the same time I have a question. As you know the
Permanent Forum on Indigenous Issues has been adopted. I assume that one of
the questions that they will deal with is traditional knowledge. Now I see that
there is a panel of scholars, but you do not have an indigenous representative
speaking from their point of view . . .

Professor Hugh Hansen: May I ask you a question? From which indigenous
group should we have had a representative?

Questioner: It could have been any indigenous group.

Professor Hugh Hansen: What would they have said that was not said today or
that you did not say?

Questioner: Well it is like speaking about a dead body or something. The person
is not there to speak. Apparently none of you are indigenous. It would have been
good to have an indigenous point of view. That is my point.

Professor Hugh Hansen: Okay. I might say we did put out a word to invite some
NGOs to speak and, for whatever reason it never happened. But there was an
invitation.'

So far this book has focused on the social, economic, political and individual
influences that have produced the category of indigenous knowledge in
Australian intellectual property law. In particular it has considered the way
in which national-specific governmental initiatives and case law progressed
and developed the making of the category. However, the problem of pro-
tecting indigenous knowledge and the attention to intellectual property law
for remedy whilst a relatively new issue, is not only confined to Australia. It
is also a pressing international matter that peak global bodies, indigenous
alliances and national governments are fervently discussing.>

This final part will illustrate how the issues already explored within
a national context are re-inscribed and developed in parallel within the
international domain. For the process of generating the category of indig-
enous knowledge within an intellectual property regime is also a product
of multidimensional networks of power crossing transnational borders
and incorporating varying levels of political interpretation, agency and
imagination.

The first chapter of this final part begins with a consideration of the
global politics of intellectual property. This is necessary for understand-
ing the way in which indigenous knowledge is positioned as a particularly
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pressing, yet differential ‘global issue’ of international legal concern. It
will illustrate how many of the problems that are present in the national
discourse on the protection of indigenous knowledge also thrive in and
underpin international efforts and debate. However, these are moderated
through differing political agendas engaged at the international level.

The point is to expose the ‘interpenetration’ of national and international
objectives governing how the category of indigenous knowledge is created
and managed. Thus, this chapter will highlight the overlapping strategies
for identifying indigenous subject matter, and demonstrate the extent to
which cultural difference and the problems of ‘culture’ and community are
re-arranged in global initiatives. This is in order to illuminate the concomi-
tant elements engaging with the intangible subject matter of indigenous
knowledge and how a combination of these help construe the category as
legally given and therefore open to techniques of legal ordering.

The second chapter will directly engage with the problem of ‘culture’
as it remains at the heart of both global and national discourses on indig-
enous intellectual property. My primary concern is how ‘culture’ has
become positioned within the intellectual property discourse with a spe-
cific reference to indigenous interests. Part of the problem, and this affects
legislative and policy developments nationally and internationally, is that
in intellectual property law ‘culture’ has re-emerged as a generalised and
essentialised concept, a peculiar indigenous trait and thus an explanatory
tool for indigenous difference within law. Culture is read out of any other
kind of intellectual property activity and read into indigenous issues exclu-
sively. This helps reaffirm the indigenous claim as the problem, rather than
it being one internal to law and its modern manifestation. The challenge
for intellectual property law remains with the intangibility and invisibility
of knowledge per se, not indigenous knowledge alone.

As a consequence of this dependence upon the ‘culture’ trope to
understand indigenous needs, the strategies that are discussed and devel-
oped remain relatively limited. This is because they are unable to account
for fluidity in indigenous experience and expectations of law, and impor-
tantly local demands in terms of action and remedy. Efforts at cultural
inclusion within law need to be mindful of the extent of situations where
indigenous needs overlap with those common to the aims of intellectual
property law. These are most particularly felt in relation to the market, to
the development of new kinds of audiences, to the recording and documen-
tation of knowledge as well as controlling and protecting access to certain
kinds of information.

The concluding chapter will take the deployment of “‘culture’ inintellectual
property law as the point of departure for considering two recent
Australian initiatives within this field: The Labels of Authenticity and
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the draft Communal Moral Rights legislation. Whilst these developments
seek to target directly indigenous differentiation, and importantly, to
address specific concerns raised by indigenous people (namely the concern
for communal over individual ownership rights), they nevertheless create
new tensions in terms of understanding the complex negotiations between
individuals, families and clans that are intrinsic to any notion of commu-
nity. For law, the applicability of abstract categories (like ‘community’ for
instance) to complicated social realities remains a significant challenge.
Whilst these new initiatives are again specific to Australia, their guiding
principles regarding the recognition of community ownership and the
positioning of ‘culture’, are increasingly being found and incorporated
into national jurisdictions beyond Australia. Given the interpenetration
of strategies and Australia’s role in influencing and authorising the global
construction of the indigenous knowledge category, the conclusions that
will be drawn have implications beyond this context.

In general, this final part of the book will reflect upon and encourage
further critique about how international and national discourses on intel-
lectual property rights are formed, socialised and distributed. To this end,
it is important to bring into question key assumptions upon which the
current discourse rests. Such interrogation may make new interpretations
possible and facilitate the development of clearer and less rhetorical per-
spectives on the dynamics that continue to marginalise indigenous inter-
ests by treating them as exceptional to the broader intellectual property
dialectic. Before advocating for more intellectual property protectionism,
there should be more reflection upon the effects of law, and indeed the new
kinds of communities, authorities and cultures that new laws inevitably
generate.

NOTES

1. ‘Global Intellectual Property Rights: Boundaries of Access and Enforcement. Panel
II: The Law and Policy of Protecting Folklore, Traditional Knowledge and Genetic
Resources’ (2002) 11(3) Fordham Intellectual Property, Media and Entertainment Law
Journal 753 at 793.

2. See the World Intellectual Property Organisation — Intergovernmental Committee on
Traditional Knowledge, Genetic Resources and Traditional Cultural Expressions www.
wipo.org. The eleventh meeting was held in July 2007 and incorporated a range of state-
ments produced from smaller regional meetings.



8. Globalising indigenous rights in
intellectual property

A summary of the World Intellectual Property Organisation (WIPO) and
its history of engagement with colonial/postcolonial relations establishes
the initial discussion for this chapter. This is in order to contextualise the
current politics involving the position of indigenous people and indigenous
knowledge in international regimes of intellectual property. It will illus-
trate that the fluidity of issues within the international domain are related
to both the decolonisation period following the Second World War and
the increased globalisation of markets and trade that dominated the world
economic stage for the last quarter of the twentieth century.

As already stated in Part One, prior to the establishment of WIPO in
1967, there existed a series of international conventions that regulated
intellectual property frameworks and shaped intellectual property norms.'
Theorists have highlighted how these conventions, in particular the Paris
Convention for the Protection of Industrial Property (1883) and the Berne
Convention on the Protection of Literary and Artistic Works (1886), were
established through political, social and cultural indices. For example,
Saunders argues that the signing of the Berne Convention ‘was the outcome
of unforeseeable interactions between a variety of geopolitical interests,
legal traditions, cultural politics, commercial calculations, literary and
artistic professional pressures and governmental concern with trade eco-
nomics, foreign policy priorities and national cultural distinction’.? Bently
and Sherman take this argument as a point of departure in their analysis
and conclude that, ‘Berne emerged out of a complex matrix of pre-existing
international and colonial relations’.> What is important in Bently and
Sherman’s reading of this history is the distinct presence of a colonial poli-
tics that informed the production of international standards for intellectual
property protection. For instance, Britain was reluctant to enter a multilat-
eral treaty owing to concerns regarding the negative impact such a treaty
might have on Britain’s relationship with its many colonies.* As Grosheide
observes, ‘. . . for the domain of early intellectual property law, the relation-
ship between law and culture is basically determined by the power structure
within countries and between countries’.> Colonial (and later post-colonial)
politics have always been formative to the law in this area.

172
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The Convention establishing WIPO occurred in 1967. It replaced the
numerous treaties and conventions relating to intellectual property and WIPO
thus assumed a governing and administrative role in setting international
standards and norms.® With the 1974 agreement to join the United Nations
system, WIPO functions as the international government organisation (IGO)
most central to the international intellectual property regime.” This is despite
significant challenges from a turbulent and changing political environment
that has marked the period. For instance, WIPO has faced encroachment by
the World Trade Organisation (WTO) that sponsored the multilateral nego-
tiations resulting in the TRIPs agreement, ‘challenging its own position as the
forum for making international intellectual property law’.?

The transition of WIPO to a United Nations international governmental
organisation effectively tipped the balance of power in decision-making
matters towards the decolonising and developing countries dominant in the
new global polity.® ‘For the first time since the industrial revolution [there
was] a shift from the developed to the underdeveloped world.”! As Ryan
notes, ‘the postcolonial enlargement of the United Nations in the 1960s and
1970s offered the best institutional setting to become a universal organiza-
tion with the goal of promoting the “protection of intellectual property
throughout the world”’.!' However, with the ‘one vote, one nation’ system,
the international intellectual property framework developed with weak
rules and limited enforcement capabilities.!?

The ‘one nation one vote’ decision-making at WIPO gave developing
countries control over the WIPO agenda."® This disrupted the ambitions of
other wealthier states (aptly demonstrated in the Group of 77) that asserted
‘state rights to rationalize foreign enterprises, create commodity cartels
and regulate multinational organizations’.'* WIPO provided a forum
where advocates from developing countries were provided with a platform
to suggest the lowering of intellectual property standards.!”® Drahos aptly
captures the tension:

As the number of developing countries joining WIPO grew, the task of the
WIPO secretariat in managing conflict grew increasingly difficult . . . But there
was little hope of achieving consensus between the numerous states of the South,
which were intellectual property importers, and a few wealthy states that were
intellectual property exporters, especially in the 1970s and 1980s when develop-
ing countries were claiming that much technological knowledge was in fact the
heritage of mankind. Moreover since Western intellectual property systems did
not recognize the intellectual property of indigenous people, the states of the
South were participating in a regime that by definition made them part of the
intellectual property poor.'

Beginningin the 1980s, intellectual property industries based predominately
in the United States and governmental representatives began turning away
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from WIPO in order to consider alternative and more effective ways of
establishing and enforcing standards of international intellectual prop-
erty protection.!” Attention turned to the General Agreement on Tariffs
and Trade (GATT) multilateral trade negotiations to secure such global
ambitions. GATT, later the World Trade Organisation (WTO),'® provided
institutional support for developing and enforcing the agendas of states
with intellectual property rich industries because it directly tied intellectual
property protection and enforcement to trade. The most effective tool in
securing this aim has been the Agreement on Trade Related Aspects of
Intellectual Property (TRIPs).!" “TRIPs for the first time covers all areas of
ip [intellectual property] law and for the first time ever determines substan-
tive minimum standards for the protection of iprs [intellectual property
rights] . . . it really introduces global norms rather than being once more
an instrument resting on a diversity of common rules.’®

With such changes the WTO has had a significant impact on the organi-
sational responsibilities of WIPO.?' Whilst WIPO has struggled to remain
relevant, both the WTO and WIPO have redefined their respective roles
and cooperate where their roles intersect, for example in the implementa-
tion of TRIPs; the creation of new norms; and, intellectual property dispute
settlement.’> WIPO has also remained relevant by taking charge of discrete
research interests that have arisen in relation to the increased promulgation
of intellectual property regimes throughout the world. It is in this way that
discussions regarding the possible protection of indigenous knowledge,
in these forums known predominately through the analogues ‘traditional
knowledge, folklore and genetic resources’, have fallen under the auspices
of WIPO. The immense literature now produced by WIPO on traditional
knowledge matters signals both the elevated status of the issue within the
international domain as well as its discursive and political limits. One
obvious limit emanates from unresolved tensions between member states
and their indigenous populations. Whilst the stated ambitions of indig-
enous people in relation to intellectual property often conflict with those
of member states, in the WIPO forums, they are afforded co-existence.
However, any decision-making that might need to be made remains a privi-
lege of those same member states owing to their recognition within the UN
system.? The inevitable dilemma that this creates has established a certain
kind of circularity within the debate, which in turn limits the development
of resolutions that might change intellectual property agendas so that they
benefit indigenous people. Whilst this has not escaped the attention of
sympathetic WIPO bureaucrats, representatives from indigenous alliances
or even member states with majority indigenous populations, it remains a
substantial stumbling block for the development of an international con-
sensus (and a binding treaty) on traditional knowledge issues. Nevertheless
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and despite such core problems, the international concern for indigenous/
local/traditional knowledge matters is certainly more visible than it has
historically been and this does affect the extent that indigenous advocacy
can even be voiced and documented within these contexts. Certainly how
‘traditional knowledge’ gained the attention of WIPO as a ‘special’ intel-
lectual property concern is also directly related to colonial/postcolonial
politics and the emergence of indigenous people as subjects within inter-
national law.*

Indigenous people and indigenous interests have slowly been recognised
in the international arena.” The 1957 International Labor Organisation
(ILO) Convention 107 was instrumental in positioning the initial claims
for the recognition of indigenous rights.? However, as Martin Nakata
suggests, the ‘specific concerns relating to indigenous populations had not
been on the agenda at all prior to 1969’.?” The study on indigenous people
in 1970 “directly led to the establishment of the UN Working Group on
Indigenous Populations in 1982’.2 Coupled with special reports on dis-
crimination and racism as part of a human rights agenda,? the concerns of
indigenous people are currently dispersed across several United Nations
forums.* In 2002 the General Assembly endorsed the establishment of a
Permanent Forum on Indigenous Issues. The Forum now meets annually
and conducts specialist expert meetings throughout the year on issues con-
sidered critical to the advancement of indigenous rights.’! Yet the recent
difficulties in passing the draft Declaration on the Rights of Indigenous
Peoples highlights the continued reluctance to endorse fully indigenous
participation within the international domain.*> The power dynamics
between indigenous people and state frameworks remain relatively intact
even though postcolonial politics has informed the indigenous rights
platform. As the opening quote to this part of the book demonstrates,
the question of indigenous representation remains a significant challenge.
Both the moderator and the interlocutor face the same anxiety. Yet the
problem of ‘who to ask’ is only one of a series of unresolved issues relating
to indigenous inclusion, participation and procedural concerns within the
international domain.

During the last seven years, WIPO has reinvigorated fresh research
to the area of traditional knowledge.*® This was initially achieved by
targeted ‘fact-finding missions’ and led to the development of a special
inter-governmental committee within WIPO that now meets annually to
discuss recent developments as well as working towards some kind of joint
resolution.?* This attention must also be understood as part of the WIPO
continuum, and in the light of my earlier comments about WIPO — given
that trade issues were being decided elsewhere, to remain relevant WIPO
has taken on issues of ‘culture’ and other fringe concerns.’ However, now
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that trade is also in ‘culture’, new strategies for controlling and protecting
traditional/indigenous knowledge are being hotly debated in both national
and international political and policy contexts.

Yet complicated political elements integral to indigenous interests in
intellectual property remain peripheral concerns within the international
domain. For instance, critical questions of sovereignty, entrenched racism
and the equitable participation of indigenous people within nation states,
are repetitively raised, but not addressed in any substantial manner by
member states: WIPO’s authority not extending to such issues. The reluc-
tance of member states to engage with such complex concerns results in
a continual relegation of these to the periphery. The dominant discourse
remains one of member state choosing: of intellectual property rights and
its classificatory frameworks. Indeed, because of the difficulty of incorpo-
rating the diversity of indigenous contexts and expectations of law, there
remains a sense of ‘pan’ indigeneity at the heart of global theorising of
indigenous concerns.

I will return to the dangers of pan-indigeneity and expand it in terms
of considering the future expectations of indigenous people in relation
to intellectual property in the concluding chapter. At this point I want to
continue with an exploration of how the international debates summar-
ily exclude politics and context. This is inevitably related to the effects of
recent globalisation trends in intellectual property promulgation, which
directly impacts the way indigenous knowledge is imagined as an intel-
lectual property category in a global regime. What happens with this new
global category, is that through the exclusion of politics and context, the
culture trope comes to occupy a new reified space — but only in relation to
indigenous issues.

GLOBALISING INTELLECTUAL PROPERTY

Recent literature has highlighted the significance of globalisation (and
the counter effects of regionalism) on intellectual property protection.¢
As globalisation has generated an increased intersection of markets
and stakeholders, new economic rights have been produced.’’” Concern
for the effects of protecting these new rights at both an international
and institutional level have left many commentators wary of the cor-
responding development of global standards for intellectual property
frameworks.*® As Drahos notes, ‘[t]he dangers of central command and
loss of liberty flow from the relentless global expansion of intellectual
property systems rather than individual possession of an intellectual
property right’.%
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To demonstrate and hence examine the effects of the global expanse of
intellectual property systems focus has been directed to the multilateral
TRIPs agreement.** TRIPs provides an example of how intellectual prop-
erty harmonisation can profoundly alter strategies of global governance.
For TRIPs makes explicit the direct relationship between trade, economics
and intellectual property. It has effectively consolidated a power dynamic
privileging countries that are already key players in international markets
of information and industrial technology.*! Thus the TRIPs agreement has
fundamentally shifted the way individual countries engage with intellectual
property rights, the market and other nation states. As Ryan explains,

TRIPs is potentially the most important legal advance for the world trading
system since the establishment of the General Agreement on Tariffs and Trade
(GATT) in 1947. Postwar diplomats conducted an ‘industrial diplomacy’ . . .
Now post-cold war diplomats are conducting a knowledge diplomacy that is
institutionalising trade in products of invention and expression, offering innova-
tors the incentive to make their products for the global market.*

The implementation of the TRIPs agreement is significant in determining
what options for global reform of intellectual property to protect indig-
enous knowledge can be considered for the future. Yet there remain
considerable political tensions within and between states that the TRIPs
agreement has ignored and these have come to characterise the debates
regarding the inherent inequities codified through the agreement and the
sense that it presents deeply perspectival positions.

Work that investigates the new global politics of intellectual property
has been slow to develop.* Indeed it was predominately non-legal scholars
who drew attention to the wider political issues that surround concerns
for intellectual property protection and the social effects generated by
such rights. Christopher May has emphasised the need for discussion of
intellectual property law to be set within broader political contexts.* As
he states:

... much of the current legal discussion misses important global political issues
related to the general balance between the private right to reward and the
construction or fostering of a public realm of ‘free knowledge’ . . . While legal
scholars have much to offer these debates they also need to think about the
global context of these issues and address the issues that stem from the mismatch
of the (national) justifications and (global) society.*

One primary problem is how inequitable relations of power are disguised
under the rubric of ‘equitable’ international standards. There is a pre-
sumption of equality in the global politic that belies the multiple social
and economic inequalities that characterise relations between (and within)
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countries and nation states.*® “We are currently in a transitory period,
where the global governance regime of IPRs has been established but the
political community on which the justification of intellectual property
itself depends is far from globalised.”*” Here May makes a pertinent point,
namely the danger of assuming a generality of purpose from international
discussions about intellectual property to the particular social and politi-
cal contexts governing their adoption and utilisation. As Aoki also notes,
‘[o]ne of the biggest mistakes one can make when considering the glo-
balisation of intellectual property law is to assume away the increasingly
contentious politics of the phenomenon’.#

Differing national concerns and contexts destabilise the universality
approach in setting global intellectual property standards. Attention to
the increased globalisation in knowledge management frameworks of
intellectual property and the attempts at harmonisation of standards and
procedural rules misunderstands the underlying disparity in social and
economic wants of individual countries and stakeholders. As Ryan has
observed, ‘[klnowledge diplomacy is being conducted with participation
from nearly all the world’s states. But state’s interests and goals differ
widely because of variations in levels of wealth, economic structure, tech-
nological capability, governmental form and cultural tradition’.* This
makes for contested politics informing both national and international
domains. Yet circularity characterises the tension between the national and
the international development of intellectual property standards because
‘each depends on the other for integrity’.%

It is crucial to note that within each nation state multiple subjectivities
exist that also respond, engage and interact within the circularity of local
and global engagement. The presumption that power is vested in nation
states misunderstands the dynamics internal to these same states and that
individual subjectivity is intrinsic to the complicated relays, dispersions
and resistances of power. As Sarat and Simon have noted, ‘[r]ealist legal
studies almost always operate within a political body, usually the nations,
although this body is not often itself an object of realist analysis. The
boundaries and exclusions wrapped up in this national frame are made up
not just of its political borders, but also of its racial, cultural and linguistic
embodiments’.>!

It is the interwoven strategies of the global and the local that makes the
dichotomy between the two unworkable. This runs against the popular
argument that the ‘global entails homogenization and undifferentiated iden-
tity whereas the local preserves heterogeneity and difference’.’ Whilst there
lies an homogenisation of indigenous interests (a pan-indigeneity) at an
international level, this is an observation about the lack of politics and sub-
jectivity informing the construction of the ‘indigenous knowledge’ category.
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For instance, the diversity of indigenous political interests within a state like
Australia remain relatively undisclosed. Politics and particularity can be
missed in both national and international contexts: this allows the imaginary
Aboriginal/indigenous to be stretched across transnational borders.

The global and the local are intermeshed with the production of the
local context informing the interest in the global spaces. Hardt and Negri
suggest that this process requires reflection upon the ‘production of local-
ity, that is, the social machines that create and recreate the identities and
differences that are understood as the local’.>® Thus the governing strate-
gies are understood as mutually engaged but produce ‘different networks
of flows and obstacles in which the local moment or perspective gives
priority to the reterritorialising of barriers and boundaries and the global
moment privileges the mobility of deterritorialising flows’.>* What Hardt
and Negri suggest here is that mobile and modulating networks of power
produce problems of differentiation.

Whilst political elements may underpin (and contest) the classification
of other intellectual property subject matter, indigenous knowledge
presents special difficulties for the law owing to its now highly politi-
cised character. Broader political claims (like those for sovereignty and/
or self-determination) and diverse indigenous contexts and expectations
are flattened, with attention to indigenous differences deflected by the
primacy of the established modern/tradition polarity within the intel-
lectual property framework. Any incongruity is identified as cultural in
nature. Increasingly, it is through indigenous claims that the culture trope
is implicitly brought within a legal discourse.

The turn to culture within legal study more generally indicates a
conscious sensitivity to these issues. The law has been forced to consider
the world beyond its boundaries through the specific moments where
claims of legal expectation also incorporate arguments regarding cultural
integrity and identity. As examined in Part One, the implications such
claims have for law point to the need for legal studies to engage more fully
cultural critiques.> The position of cultural issues within law significantly
indicates a shift in how culture has become a nexus for governing. As Sarat
and Simon explain, [w]hether we like it or not, the practices of governance
help set the agenda for legal scholarship’.

To some extent political and cultural contexts are rendered explicit in the
identification of indigenous subject matter in intellectual property frame-
works. However, rather than finding a stable legal object, the recognition
of the cultural elements also influence perceptions of the incompatibility of
the subject matter. This is not a problem for those comfortable with post-
structuralist deconstruction and cultural approaches to the law. However
with indigenous knowledge the interest in the ‘indigenous’ exceeds that
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particular discursive legal framework. For the more traditional legal
scholar, such as the legal realist, the lack of solidity and universality in
the legal object creates an unhappy tension. Under such circumstances,
cultural politics within the ‘indigenous’ category are underplayed so that
attempts to manage the legitimacy of the broader negotiation of cultural
inclusion, within the law’s established terms, can be effected. It is this
interplay between acknowledging the cultural politics and reducing it that
characterises the position of indigenous knowledge within both Australian
and global systems of intellectual property.

MAKING A ‘GLOBAL’ INDIGENOUS KNOWLEDGE
CATEGORY

Since 1967 discussion about how to protect indigenous knowledge
adequately has featured in international forums, and since that time there
has been contest over the identification and even the instrumentality of the
law in this area.’’ For instance, as mentioned above, attention to secure
indigenous knowledge as subject matter in intellectual property discourse
was made difficult by the ambiguity of term ‘folklore’. National reports
like the Australian 1981 Report of the Working Party on the Protection of
Aboriginal Folklore®® and the discussion stimulated internationally follow-
ing the 1967 Tunis Model Law, indicated the varying difficulties in develop-
ing a representational consensus about the nature of ‘folklore’ and how an
identification of folklore might be achieved.

The sustained international struggle to describe indigenous knowledge
was illustrated in the Introduction through a quote from a key WIPO
Report.” To date the exact position of indigenous knowledge within the
intellectual property discourse remains uncertain. What is certain however,
is that in any literature that discusses indigenous knowledge and intellec-
tual property, culture or cultural will be deployed as an explanatory tool
for indigenous differentiation. The following example, taken from a public
academic forum dedicated to the subject of indigenous rights in intellectual
property (of which there are now many) aptly illustrates the point.

We are going to discuss two issues: a cultural one which is loosely referred to as
‘folklore’ and a scientific one, which is referred to as ‘traditional knowledge and
genetic resources’ — traditional knowledge being those remedies which indig-
enous people usually have developed over time.®

In the last few years, in an attempt to understand and manage the amorphous
character of indigenous knowledge, new kinds of categorisation that separate
parts of indigenous knowledge to accord with the international intellectual
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property framework have occurred. In this instance, traditional knowledge is
deployed in a limited sense — it refers only to a medicinal and hence scientific
discursive form which in intellectual property law tends to map easily onto
the already existing operational system of patents not copyright. Through
such separation, a troubling binary is replayed where folklore equates to
‘culture’ whilst traditional knowledge becomes scientifically identifiable and
consequently set apart from the ‘cultural’. To this end ‘culture’ becomes
representative of difference whereas ‘traditional knowledge’ is made identifi-
ably familiar through its association with science. In similar circumstances
to those analysed in reference to the 1981 Report of the Working Party on the
Protection of Aboriginal Folklore, the problem of identifying the substance of
folklore is remade as ambiguous and anthropological. Indigenous ‘cultural’
expression remains unidentifiable to the law except in the circumstances of
knowledge pertaining to ‘remedies’ classified through a scientific lens. The
very presumption of such a division reproduces the artificial divide assumed
between indigenous and scientific knowledge. Echoing similar concerns but
in a different context, Long has also observed that ‘culture and intellectual
property appear to have gotten a divorce’.®! Culture remains a term that
is utilised to indicate (irreconcilable) difference rather than recognised as
intrinsic to the emergence and function of intellectual property law.®? This is
because, as Geller reiterates, ‘the categorical terms of the law do not easily
translate into the terms of the constantly mutating cultural discourse’.®

Itis somewhat troubling then, that these international divisions and false
segmentations are being adopted and becoming normalised through their
incorporation into state jurisdiction. For example, in Indonesia, there are
three new laws currently being drafted by different Indonesian government
ministries.* One law specifically addresses traditional knowledge (and rep-
licates current Indonesian patent law: traditional knowledge will need to
be registered in order for it to be protected), the second addresses genetic
resources (and follows guidelines being established through the convention
on biological diversity) and the third law focuses on cultural expressions
in art (and hence resembles a reinvigorated highly protective copyright
approach to be administered through the creation of a new bureaucracy
and the Indonesian state). From an abstracted perspective, this develop-
ing categorisation and segmentation appeals to both international and
national governmental ambition to solve the problems through new forms
of regulation. However, from the perspective of local and traditional
communities across the Indonesian archipelago, it is a false distinction
that threatens to undermine belief systems, functioning social structures
as well as creating substantial burdens and conflicts between people.® It
raises serious questions as to whom these new intellectual property laws
will really benefit.
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The extent of interest in developing an intellectual property remedy
for indigenous knowledge furthers the production of the category within
global frameworks. In addition, globalisation trends also inform the iden-
tification and hence the construction of the category. Correspondingly,
effects of globalisation that result in increased markets for cultural com-
modities means that expressions of indigenous cultures are remade into
commodities of high value within national contexts and also across inter-
national borders — ‘culture’ is big business.®® But as Appadurai explains,
‘The new global cultural economy has to be understood as a complex,
overlapping disjunctive order, which can no longer be understood in
terms of centre-periphery models’.®” Like other evolving and lucrative
industries, indigenous knowledge has been subject to new strategies for
identification in order to streamline and better regulate these new markets.
This is because the ‘complexity of the current global economy has to do
with certain fundamental disjunctures between economy, culture and
politics’.%

The resulting international attention to indigenous knowledge subject
matter has established the broader significance of the category ‘indigenous
knowledge’. Yet the preferred analogue ‘traditional knowledge’ or more
often the acronym TK circulates as a global term that is relatively fea-
tureless. Arguably the category of ‘traditional knowledge’ functions as a
viable standard that can cut across national and international borders, and
contested political and cultural environments. The postcolonial politics
in which the international arena is engaged means that terms have to be
inclusive of the diverse political environments that characterise the world
order. But, ‘in a world composed of diverse cultures, histories, and politi-
cal, economic and legal realities, a universal standard is not only incapable
of achievement but also poses the risk of being an externally imposed
standard’.®

This observation also has direct relevance in regard to the opening quote
to this part of the book — where in certain forums it is enough that the ‘tra-
ditional knowledge’ issue is on the agenda, but it is not engaged with any
real sensitivity or particularity. As inferred from the quote, the respondent
appears to suggest that cultural particularity or specificity would be disrup-
tive and pose problems of legitimacy. With such potential challenges, it is
far safer (and easier) to avoid the problem by abstraction, objectification
and exclusion. The very politics of indigenous knowledge remain absent
from discussions of its (potential) intellectual property protection. Local
identities might be privileged in making the category legitimate in terms of
international discussion, but these identities are displaced when they actu-
ally threaten to reveal the explicit cultural politics (and prejudices) at play
within the global polity.
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Arguably the cultural particularity is deemed a subject more worthy
of consideration by each nation state. In this sense, the nation state is
posited as more qualified to address the issue in view of the distinct colo-
nial and postcolonial experiences of governing indigenous people. This
also presents the quandary where the international forums seek to set
the terms of the debate and authorise discussions set in those terms, but
ignore quite fundamental questions about the limitations of the debate.
Cultural particularity is relegated to a position that does not disrupt
the dominant circulation and proliferation of preferred classificatory
indices.

While indigenous people may increasingly be recognised as an
international group commanding attention, they remain situated in incred-
ibly difficult subject positions that must be mediated. Especially in forums
(academic and otherwise) where indigenous issues are addressed, but
indigenous people themselves are absent, it is easy to perpetuate romantic
assumptions about indigenaity and disavow the ongoing political battles
of which intellectual property is just one. The communicative practices
that affect the expression of indigenous subjectivities in global law have
significant consequences for indigenous agency. Appadurai aptly captures
this paradox of representation wherein he states: “The critical point is that
both sides of the coin of global cultural processes today are products of the
infinitely varied mutual contest of sameness and difference on a stage char-
acterized by radical disjunctures between different sorts of global flows and
the uncertain landscapes created in and through these disjunctures’.”

The international arena is integral in setting the key terms of the debate
and sidelines discussion that may compromise the adoption of those terms
within national contexts. This way of shaping the categories and hence the
terms of the debate has direct correlation with processes of harmonisation.
In this context, harmonisation means the adoption of very broad abstract
statements that imply an intention to ‘do better’ in relation to a particular
concern. It suggests agreement upon the various cultural aspects embed-
ded within the construction of the categories and the subsequent relation
to economics and obligations for the enforcement of private property
rights. At the same time it deflects attention from claims that do not fit
that particular formula of rights. Whilst critiques of harmonisation point
to the inequitable frameworks of intellectual property that are imposed as
regulatory standards, the very construction of the category of ‘traditional
knowledge’ imposes its own regulatory standards. In this context, the term
most utilised to establish the standard is the trope of ‘culture’. It is the pre-
vailing emphasis on culture to explain why indigenous claims are different
to any other that intellectual property law has had to deal with in its long
history that I will now explore.
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9. The culture concept

In the twenty-first century, culture is a deeply compromised idea.!

In Who Owns Native Culture? Michael Brown makes the following
observation:

If we turn culture into property, its uses will be defined and directed by law, the
instrument by which states impose order on an untidy world. Culture stands
to become the focus of litigation, legislation and other forms of bureaucratic
control.?

Here Brown makes a very important point. The danger of making culture
property is in the unpredictable ways in which it will then become subject
to classification, codification, legislation and legal intervention. This will
effect how ‘culture’ can be understood, including the parameters set for
inclusions and exclusions. It also impacts upon the extent that law becomes
a central mechanism for reproducing functionalist frameworks for the
interpretation of ‘culture’ and cultural products.

Whilst sympathetic to Brown’s concerns, the presumption that ‘making
culture property’ will be something ‘new’ that law does, misunderstands law
and its cultural practices. Law is inherently cultural: it has been working on
‘culture’ (and vice versa) for some time. As discussed earlier in the book, the
two are imbricated in each other in ways that are not always easy to discern.
Perhaps it is because the terms of the debate have never been as explicit, or
put so simply, that this function of law has escaped more considered atten-
tion. There is an acute need to be wary of assuming that this new kind of
legalism is also something novel for indigenous people: indigenous people
and ‘ways of being’ have been documented, classified, typologised, defined
and directed by laws relating to personhood, location, sovereignty, citizenry,
sociality and cultural objects (to name a few) for quite some time and as a
direct result of various modalities of colonialisms and post-colonialisms, as
well as national and international legal strategies of governing.

Certainly the translation of explicit claims for the ownership of culture
into a context of intellectual property has generated particular demands on
this body of law. In particular, indigenous claims have raised additional
concerns and primarily these have manifested themselves through issues
of ownership.? Yet the limited attention to the framing of the question of
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ownership has narrowed the ways in which law is understood as operating.
Altering the direction of the interrogation, however, results in an appre-
ciation of the complex and often contested (social) negotiations occurring
around law, knowledge, culture and property. Further, it prompts reflec-
tion on the new kinds of languages, paradigms and exclusions that are
always produced through laws specifically designed to regulate and protect
certain kinds of knowledge.

How indigenous ‘culture’ has come to be understood as ‘owned’ cannot
be seen outside a contested history of empire, imperialism, colonialism,
post-colonialism as well as legal and bureaucratic influence and deter-
minacy. Nor can it be understood as existing outside early philosophical
traditions of Enlightenment and Romanticism, notions of civilisation and
progress, and the liberal democratic polity. The knowledge hunting and
gathering about indigenous people and cultures has a particular history.
Conversely, so do the current claims for restitution and control of these
collections.* When claims to culture are made, they are also framed by
these same historical relationships of power. Nevertheless, the current
claims to the ownership of culture, as a particular kind of ownable object,
have evoked problematic interpretations of culture, and in particular of
indigenous cultures. This is part and parcel of the inherent volatility and
indeterminacy of the term ‘culture’ itself. One clear problem is that in
many interpretations of indigenous ‘culture’, most especially those found
in intellectual property law, there is a (naive) insistence upon homogeneity
in the (global) category of the indigenous. In the making of Indigenous
as Culture, binaries between indigenous and western cultures as bounded
cultural entities, are perpetuated. These continue to feed interpretations of
indigenous epistemology and existence, and consequently the governing
strategies that are developed to target, for instance, indigenous interests in
intellectual property. These are carried blindly from the legacy of earlier
historical frameworks of knowledge interpretation. They thus continue to
present considerable problems for action.

In much of the literature dedicated to addressing indigenous interests
in intellectual property, a reading of the term ‘indigenous intellectual
property’ assumes a distinct cultural derivation. Yet conceptualising rela-
tions between and through something named as ‘culture’ has, at least in
the latter part of the twentieth century, become more attenuated to the
fluidity and dynamism that often defies description in theory or in prac-
tice.> As an outcome of this growing understanding certain disciplines,
namely anthropology, cultural studies and sociology, have responded by
articulating the many ways in which the location of culture is disparate
and moveable, being nowhere and everywhere.® Culture remains a deeply
compromised idea.’
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THE CULTURE CONCEPT

Raymond Williams has done much to foster understanding of the
complexities and fluidities of the concept of ‘culture’, especially in tracing
the trajectories of the term.? Utilised as a plural in the eighteenth century, the
term ‘culture’ came to relate to the ‘specific and variable cultures of different
nations and periods, but also the specific and variable cultures of social and
economic groups within a nation’.’ The transition of the term also speaks
to the change in conceptualising ‘culture’, where the term, as it was posited
by Matthew Arnold in the nineteenth century, came to refer exclusively to
intellectual and artistic expression.!® Notably, in contexts such as indige-
nous interests in intellectual property, this perception of culture has shifted
but has not totally disappeared from contemporary ways of appreciating
‘other’ cultures. Arnold’s conception still resonates within our current situ-
ation. It returns in a modified way in reference to indigenous art and artistic
expression, where in particular, the intellectual and artistic expression of
Aboriginal and Torres Strait Islander people signifies and confirms the
sense of indigenous ‘culture’. A further complexity has emerged however,
because this notion has come to be treated as if it were unified, bounded and
singular both in law, politics and popular culture.
Williams sketched the social definition of culture, where:

culture is a description of a particular way of life, which expresses certain
meanings and values, not only in art and learning, but also in institutions and
ordinary behaviour. The analysis of culture, from such a definition, is the clari-
fication of the meaning and values implicit and explicit in a particular way of
life, a particular culture."

This description has had a significant impact on a range of disciplines and
influenced how many theorists conceptualise relations of culture in theory
and practice as being a ‘whole way of life’. The particularity pointed to by
Williams also infers a singularly expressed spatiality and temporality.

Critiques of Williams, particularly for what Ian Hunter refers to as his
evocation of Romantic aesthetics,!? have generated alternative ways of
talking about culture that include consideration of how culture is not just
the ‘whole way of life’ of any given group, but also the way in which expe-
rience is shaped, mapped and interpreted. The very problem of the term is
its inability to securely capture experience.'* The (im)possibility of naming
and claiming what a culture is, depends significantly on demarcations and
identifications of what a culture is not.

The rethinking of categories of class, gender, race and ethnicity as
being constitutive of culture has produced a shift in the way specific social
groupings have been studied and understood. This shift has destabilised
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the assumption that the notion of culture is ‘shared’ by all members of
a given society. Postcolonial politics as well as substantial philosophical
reflection suggest that through hierarchies of knowledge gathering, accu-
mulation and classification, the parameters for ‘sharing’ have not always
been experienced as equal flows.!"* Sharing between people, groups and
communities depends significantly upon the power-relations operating
within any locale. !’

Conceptually, cultures are elusive and complex and defy simple
definitions. Further, the differences within cultures and the multiple actors
that structure and position themselves between and through different
cultural spaces necessitates recognition of the fluidity and permeabil-
ity of cultural exchange. The reality of the translocation of culture sits
uncomfortably with definitions of cultures that emphasise the wholeness
of groups. Cultures are also imagined, but it is as an imaginary, and an
organisational conceptual tool that inevitably also lends power to the
deployment of the term.!®

As powerful factors — political, social and economic — produce images
of culture as a heterogeneous unit, it is advantageous to think of culture
as a theory, rather than a given category that describes the spatial param-
eters of social relations. Indeed it could be argued that culture is a political
project of interpretation and reinterpretation, where no one meaning can
fully maintain a grasp on the proliferation of the term.!” ‘Culture’ as theory
provides a lens through which the use of the term can signify the engage-
ment of relations of power — for example, where distinct groups effectively
emphasise their own cultural uniqueness. Such evocations invariably func-
tion in response to various fluctuations within society at any given period
and are inextricably tied to renegotiating specific relations of power.

The point at which the consideration of ‘culture’ informs intellectual
property law derives from a tension. This tension is between the fluid
and the fixed concepts of ‘culture’. While theories of culture and cultural
production (that pay attention to the fluidity and dynamism of culture)
circulate and proliferate, these are countered by an increasing number of
social groups (and their advocates) demanding recognition of their cultural
distinctiveness that is bounded by a distinctive and unitary ‘culture’ and
inseparable from a unique cultural identity. As Michael Brown observes,
‘the ongoing struggle for political and cultural sovereignty often leads
indigenous activists to talk about culture as if it were a fixed and corporeal
thing’.!® With legal commentators and indigenous activists basing their
arguments on an abstract notion of culture there is an ironic synthesis of
perspective.

The concept of cultural appropriation deftly illustrates the tension.
Some have argued (and been summarily publicly rebuked) that cultural
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appropriation is no more than an exercise of cultural hybridity."”” The
counter argument is that cultural appropriation presumes an act of ‘theft’
whereby the dominant ‘culture’ adopts something ‘belonging’ to the
‘minority’ culture.”® The conditions that lead observers to name cultural
appropriation derive from multiple histories of colonisation, domination
and subjugation.?! Most importantly, inequitable relations of power often
underpin claims of cultural appropriation. However, it is dangerous to
assert that the process of cultural appropriation is as clear as the ‘taking’ by
one culture of what is ‘owned’ by another.?? Binaries between cultures can
never be neat, and such a perception of cultural appropriation insists on a
process of hegemony and subjugation that leaves little room for resistance
and agency. Nothing is achieved in pitting colonisers against colonised; as
Ann Stoler notes the perpetuation of such binaries speaks more to ‘political
agendas than to ambiguous colonial realities’.?

Cultural appropriation can also occur within spaces named as ‘cultures’
as there exist considerable differences between the conditions of inclusion,
and ‘sharing’ within the same spatiality. For cultural appropriation is not
solely a characteristic of a ‘dominant’ culture: it is a more complex process.
The danger is in reducing the issue to the tension between two distinct
groups, vying for control of what is seen as uniquely owned by another one
‘whole’ culture. For in missing the fluidity between and through cultures,
phantoms of romanticism in the reliance on ‘tradition’ and ahistoricity are
constructed, whereby cultural practices are rendered functional in a time-
less vacuum, impervious to historical, cultural, political and individual
adaptation and influence. The effects of such imaginings include the relega-
tion of particular groups of people to positions ‘outside’ modern and con-
temporary practice. Attention to calls to stop cultural appropriation must
be mindful of these dangers and the layering of influences that makes legal
solutions difficult to determine because the reality of cultural exchange is
infinitely polyvalent.

Power is fundamentally engaged within claims of cultural appropriation
and claims to ‘culture’ — both in attempts to address historical imbalances,
such as past histories of dispossession and colonisation and also in the
renegotiation of contemporary positions within societies and nations for
differing cultural and social groupings. Indeed there is no ‘right’ way of
looking at culture, but rather a variety of ways that can illuminate the
making of certain kinds of relationships as well as how these produce
quite specific responses. This lends strength to an appreciation of culture
as a theory that indicates multiple interests and projects of interpreta-
tion, including how relations of power are intrinsically imbued within
evocations of cultural dominance. In this sense then, arguments regarding
cultural appropriation can be understood as particular (and strategic)
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responses to historical and cultural factors. The naming of the process of
cultural appropriation reveals a struggle between relations of power.

Meaghan Morris recognises that the term has been positioned within
a framework that denotes a ‘marauding’ element of all forms of cultural
exchange.? In this sense Morris has articulated ‘appropriation’ as a ‘lexical
mini-myth of power’.’ By this she means that appropriation is a term that
can be used strategically to evoke relations of dominance and that these
disrupt familiar relations of property. However, the extent to which appro-
priation is, or could be, post-colonial resistance falls sharply from view
when cultural appropriation is only seen through the lens of exploitation.

The language and framework of intellectual property law have been
employed firstly by ‘experts’ and latterly by indigenous people to counter
the notion of cultural appropriation and as a response to perceptions of
loss of control over intangible cultural property.?® Here there is a neat
morphing of intangible cultural property into culture perhaps because the
properties of both are difficult to identify and name, both in their capturing
and their loss.?” This context utilises a language of ‘theft’ and ‘ownership’,
and extends the underlying assumptions to a broader evocation of culture
as ‘property’.?

But the positioning of a problem such as cultural appropriation within
a legal framework is of profound importance. As Pat O’Malley has
observed:

The identification of a social problem as a legal need rather than some other
sort of problem altogether is dependent on the place that the law occupies in the
society concerned, and especially the extent to which legalism permeates social
consciousness. To identify a problem as a legal need is to make a particular judg-
ment about appropriate solutions to that problem and then to recast the concep-
tion of the problem to accord with the nature of the proposed solution.?

Whilst the complexity of issues are not only legal in nature, law provides
a space where political and ethical judgments echo an assumption that a
wrong is being committed, enhancing the possibility (and indeed necessity)
of the solution remaining within the domain of law. The gaze is turned away
from any detailed consideration of the broader global political context
of intellectual property law, and the subjugation of indigenous persons
throughout its history. Instead law becomes almost self-congratulatory in
its capacity to respond to a ‘new’ indigenous subject by making it an area of
specialisation. This is instead of recognising that indigenous relations have
always been imbricated in the laws.

As a response to the cultural appropriation of intangible subject
matter, intellectual property law has positioned itself as the viable point
for possible solutions. Here law is set a tough challenge: it must mediate
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discrete indigenous (cultural) differences whilst also countenancing for the
commonality of indigenous needs and interests, for example in demands
for controls over knowledge circulation and use. Inevitably this has led
to revelations of incommensurability between indigenous and legal value
systems.* Yet the ambiguity of cultural appropriation effects how political
influences can realistically engage in workable legal strategies that manage
such a problem. As a result of an ill-defined context, the argument for
intellectual property protection frustrates itself because it fails to clarify
the purpose of employing intellectual property law. This creates a conflict
for intellectual property law that arises for two reasons: firstly there is a
mixed narrative of what realistically intellectual property is for and can
achieve; and, secondly there is an expectation that it should be modified
to accommodate the different interests of indigenous actors.’ Thus intel-
lectual property is imagined as a necessary mechanism that has the scope to
respond to historical power imbalances in colonial relations, even though
it doesn’t even acknowledge its role within that very history.

Part of the tension between historical exclusion and later inclusion of
indigenous interests within law specifically, comes from the (re)figuring
of culture.’? In Australia, like elsewhere, projects of Empire set culturally
specific ways for understanding indigenous peoples.** Indigenous people
were brought into the predominately European gaze through those early
endeavours. Key philosophical traditions also helped shape what was
being seen, and what was being understood about those peoples.’* For
example, romanticism helped make the noble savage, and it is significant
for our current situation that subjectivity and practice were aligned more
naturally with nature, than with ‘culture’. Indigenous people were valued
because of perceived associations with nature, but devalued within other
contexts such science, progress and human improvement. Indigenous art
wasn’t even understood as ‘art’ until late in the twentieth century. Whilst
knowledge that was garnered from indigenous people was incorporated
into the scientific vision of the world, indigenous experiences remained
‘other’ to that vision.

The reality, of course, is that indigenous people were not ‘fully’ excluded
from earlier colonial projects. But inclusion did have very specific param-
eters, and these included the frameworks for participation and recognition,
as well as a very limited sense of freedom, subjectivity, choice and citizenry.
So from our initial point of departure for projects that now ‘include’ indig-
enous needs within the intellectual property framework we are not working
with very clear demarcations of the exclusion/inclusion of the indigenous
subject. However, the early problem with aligning indigenous people with
nature makes the current reliance and reification of indigenous ‘culture’,
all the more difficult to deal with.
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As has already been discussed at earlier points of this work, law doesn’t
address the exclusion, and latterly inclusion of indigenous interest by con-
sidering its own role in colonial projects. This prompts the question: how
does the indigenous get recognised as a subject deserving inclusion at all?

In part, indigenous issues are firstly rendered visible by expert knowl-
edges, much more than through their own agency and articulation.*® But
the making of such visibility draws again from the same early colonial
knowledge in order to justify the inclusion, whilst also emphasising a
newly respected difference. Here the reification of (indigenous as) culture
is of another order. For it is so tightly bound to conceptions of difference.
The romantic appeal to natural, original existence also helps feed law’s
current fixation with indigenous culture’s apparent static ‘boundedness’.
As already discussed, even WIPO for example, deals with ‘culture’ by
isolating it as a peculiar indigenous trait.

Endless new categories and subsets are being created in order to
accurately capture the difference. Yet in the constantly mutating categories,
indigenous knowledge and indigenous people remain tied to a distinct,
if not also unitary, heritage. Indigenous people as ‘traditional knowl-
edge holders’ are imagined as existing somewhere outside modernity as
they ‘create, originate, develop and practice traditional knowledge in
a traditional setting and context’.’® This invariably plays into percep-
tions of indigenous identity — from both indigenous and non-indigenous
perspectives.

Tying indigenous experience with concerns for culture, tradition and
the value of nature and land (and the sacred) permits a very limited con-
sideration of economics and indigenous interests in new audiences and
new markets. However, the very real fluidity and dynamism of any culture
means that the ascribed classification will always be shown to be arbitrary
and partial. One way that this problem is managed by bodies such as the
WIPO is by framing the primary mandate over indigenous inclusion as
one of collection of ‘facts’. Here the facts superficially suggest their own
authority and capacity to represent a more complex reality.”” The function-
alism of law, that is, the imperative of the legal inquiry itself, is the very
reason why indigenous culture is created as a ‘special’ problem with its own
category and subsets.

Further, commentators on the nature of indigenous knowledge always
empbhasise its collective character thus leading to the assertion that in an
indigenous context, intellectual property rights must accommodate group
rights.’® The presentation is one of a zero/sum game. ‘A particular defi-
ciency of the existing copyright regime . . . has been the refusal of copyright
courts to allow indigenous communities to enforce communal intellectual
property rights in those cultural expressions’.* The lack of clarity in how
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to respond to differences between individual ownership and communal
ownership (and the murky inbetween) has forced law to consider a
world beyond its cultural borders. This has been enhanced by academic
writing as well as the litigants themselves who insist on these issues being
addressed.®

However, these representations of indigenous interests have also become
synonymous with legal accommodation of communal rights. This familiar
supposition warrants a little attention precisely because it has also gener-
ated troubling effects. For instance, Marilyn Strathern notes that group
rights have become interpreted as cultural rights. She observes that,

[w]hile fully cognisant of difficulties of assigning rights, advocates of IPR for
indigenous peoples in resting their case on traditional knowledge rest it on col-
lective possession. By conserving their cultural base, it is argued, people will
have a core around which they will adapt for the future.*!

But there is a circular argument here, communal rights are required to
protect culture and culture becomes tantamount to the articulation of a
communal identity, a whole way of life, provided through property rights.
Where there is a neat fit with social circumstances there is no problem,
but where communal identity has been fragmented through invasion,
dispossession and the passage of time, a stable indigenous subject seems
to fade from legal view. In order to develop flexible legal remedies, quite
complicated cultural and social politics must be engaged. Is law equipped
to do this?

Inescapably, in discussions about intellectual property and indigenous
knowledge, ‘culture’ has come to occupy a central political position.*?
Concern for collective ownership, as a key characteristic of indigenous
knowledge and hence representative of problems of protecting this subject
matter, also functions as an identifier of difference. For collective owner-
ship helps establish limits between what is understood to be indigenous
knowledge and what isn’t, what is understood to be indigenous culture
and what isn’t, what is within the competence of intellectual property law
and what isn’t.

Inevitably, discussions of collective ownership rely heavily upon a
construction of ‘community’ and this raises corresponding concerns. As
Frances Peters-Little explains,

[t]he concept of community invokes notions of an idealized unity of purpose and
action among social groups who are perceived to share a common culture. To
some extent, ‘community’ and ‘culture’ are treated as synonymous, rather than
principles operating at different levels of social realities. Indigenous culture is
therefore seen to define Indigenous community. This, of course, is not so.*
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One of the most obvious problems for the culture/community relationship
is that community becomes the target of legal intervention. The institution
of community (one not only experienced as peculiarly indigenous — other
liberal strategies of governing target the ‘community’) as Nikolas Rose
has persuasively argued, becomes ‘a sector brought into existence whose
vectors and forces can be mobilised, enrolled, deployed in novel pro-
grammes and techniques which encourage and harness active practices of
self-management and identity construction, of personal ethics and collec-
tive allegiances’.* ‘Government through community’ means that a range
of new techniques of understanding indigenous interests, and morphing
them into a special category named as ‘indigenous’ is possible. But this
is at the expense of appreciating indigenous subjectivity and expectations
of intellectual property law, and of course provides little room for those
indigenous people who do not identify directly with a ‘community’.*
Moreover, as community is not a stable concept, it also becomes a very
difficult conceptual base upon which legal remedies are to be developed.
This observation will be expanded in the following chapter, when discus-
sion will turn to the latest Australian government endeavour to deal with
collective indigenous interests in copyright law — communal moral rights.

Political differences experienced at a local, regional or even at a national
level are seldom articulated within the Australian discourse on intellectual
property. For instance, what might be a workable strategy in one commu-
nity or region of Australia is often inappropriate for another.* This can
be due to differing social, cultural and/or economic circumstances, infra-
structure, alternative interpretations of the issue and challenges in terms of
representation. Whilst national legislation cannot necessarily be attuned to
site and locale differences, it is nevertheless ironic that it is precisely these
differences, which in themselves are highly political, that will undermine
the affectivity of legislative strategies relating to indigenous people. As I
shall discuss presently, the ‘Labels of Authenticity’ and the introduction
of specific communal moral rights legislation explicitly illustrate how these
problems of political differentiation, if noticed at all, are enhanced by the
pervading emphasis on indigenous sameness in developing solutions within
intellectual property law. It is therefore not surprising that these problems
of differentiation and the contextual politics that they generate remain
noticeably absent from the international discourse as well.

THE PROBLEM WITH ‘CULTURFE’

The problem with ‘culture’, as it is used in reference to indigenous
people and their interests in intellectual property law, is that it becomes
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an explanatory tool for difference. Through the emergence of claims to
culture, as a discrete kind of object, the very concept has changed. As
Benhabib explains:

Culture has become. . . an identity marker and differentiator. Of course, culture
has always been the mark of social distinction. What is novel is that groups
now forming around such identity markers demand legal recognition and
resource allocations from the state and its agencies to preserve their cultural
specificities.*’

In this sense, much contemporary politics today is an odd mixture of an
anthropological view of the democratic equality of all cultural forms of
expression, and the Romantic, Herderian emphasis on each forms irreduc-
ible uniqueness. Whether in politics or in policy, in courts or the media,
one assumes that each human group ‘has’ some kind of ‘culture’ and that
the boundaries between these groups and the contours of their cultures are
specifiable and relatively easy to depict.*

From the specific moment of identifying an indigenous subject within
intellectual property, complete with unique needs and expectations,
indigenous people’s cultures are reified as wholly separate entities. Over-
emphasising the boundedness and distinctiveness of all indigenous peoples
risks omission of the internal heterogeneity of cultures, to the detriment of
differences experienced within and between indigenous people and their
communities. For law’s interpretation of indigenous people in particular,
culture and community become synonymous rather than concepts operat-
ing at different levels of social reality.* As Baxter emphasises: ‘In placing
a definition on what an Indigenous culture is’ (and this is done from the
UN, picked up throughout the international network and fed into more
localised contexts) ‘communities are forced to maintain a static entity con-
taining the necessary attributes to retain the rights bestowed upon them
as Indigenous’.*® Irreducible uniqueness ironically enhances the contradic-
tions of inclusion/exclusion within the indigenous knowledge category.
For many, the constraining nature of this newly fashioned category of
identity is too restrictive. It means that individuals and their work become
classified in ways that engender specific meanings — that it is ‘indigenous’.
As discussed earlier in relation to the Aboriginal art marketplace of rela-
tions, Tracey Moffat is one Australian artist who seeks to transcend such
restrictive elements in being labelled as only an ‘indigenous artist’. Gordon
Bennett is another.’!

Interpretation of indigenous knowledge in intellectual property law is
dependent upon a specific construction of ‘indigenous as culture’. This is
in relation to how indigenous knowledge is conceived but, importantly,
also differentiated within a legal discourse. In Australia, like elsewhere,
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there has been a tendency to imagine indigenous ‘culture’ in its singularity
despite the myriad of experiences integral to knowledge and cultural
production.” This means that indigenous issues relating to intellectual
property are conceived as being relatively the same — that is different from
standard intellectual property issues but the same in their identification as
‘indigenous’. There is little space for differentiation within the ‘indigenous’
category. As Helliwell and Hindess have observed:

concepts denoting unities that are both ideational and systematic serve the
dual role of inscribing ideational sameness within a population, and difference
between one population and another . . . [however] a stress on sameness or
homogeneity is at the expense of the recognition of the disorder that can also be
observed within a society or culture, and of the ideational diversity pertaining
between its members.>

Whilst the community versus individual binary may appear to establish
a starting point in considering the inclusion of indigenous interests
within the intellectual property discourse, it actually diverts attention
away from the inherent social and cultural complications informing the
law. When the problem becomes presented as one of clear sociological
and ontological otherness, inevitably there is a failure to account for those
indigenous people who do not necessarily identify with distinct commu-
nities. There is a failure to consider the internal politics that confounds
identification of the spatial unit that could be named as a ‘community’. The
focus on community versus individual ownership as the loci of the intellec-
tual property and indigenous knowledge problematic relegates the diverse
dynamics and relationships of control and ownership over knowledge
within indigenous social and political contexts to the margins. It excludes
recognition of indigenous people as ‘individual’ owners and at the same
time it removes interrogation of the laws’ own processes of categorisation,
identification and marginalisation.

As a primary site where the reductionist sociology of culture makes a
significant impact on what indigenous interests are considered to be, and
how they are expected to be addressed, intellectual property law has, so far,
provided little room to move and gives little ground. New possibilities for
regulatory frameworks need more considered attention, not only to what
they comprise but also the effects of new kinds of codifications, classifica-
tions and legislation. Law is not benign. It exerts a range of effects upon
how we relate in the world, what kind of frameworks are privileged over
others as well as how identities are shaped and experienced. As the ground
upon which intellectual property seeks to tread is actually a fault line of
significant proportions that involves colonial conflict, politics, power, eco-
nomics and histories of human relationships, all of which are minimised
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or omitted from laws’ account of itself, to what extent can this body of law
offer emancipatory potential for indigenous interests?
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10. Community and
culture/community claims

In Australia, two initiatives have been developed in order to work towards
accommodating indigenous interests in intellectual property. They are the
Labels of Authenticity and more recently the (draft) Communal Moral
Rights legislation. Both potentially position Australia at the forefront
internationally in terms of developing alternatives in response to indigenous
requests for legal action. Importantly, they seek to enhance existing parts
of current law: trademark law to help with relations with the art market,
and moral rights as commensurate (in an odd way) with community rights
within a derived work (communal moral rights).

The goodwill behind these initiatives can be taken at face value. There
is a legitimate effort on behalf of policy makers and legislative drafters to
address indigenous concerns. These are also governmental responses to
broader social pressures that demand that indigenous issues be addressed
— for instance, I have never come across any literature, academic or oth-
erwise that argues against indigenous interests in intellectual property.
These attempts should be seen as innovative: they really do try and tackle
a difficult problem and provide remedy through the law. But certain
difficult legacies remain, and these are implicitly contained within each
initiative. They are evidenced in the very naming of the initiatives ‘authen-
ticity marks’, ‘communal moral rights’, through to the inevitable effects
of certain kinds of legal codification (the presumption of community as a
stable legal object for example) and their accessibility and applicability to
indigenous circumstance.

THE LABELS OF AUTHENTICITY

There are a variety of models of authenticity that circulate contemporary
debate. However, in the context of Aboriginal art, authenticity is tightly
tied to both originality and tradition (and primitivism).' In general terms
this means that an Aboriginal artwork is not considered to be authentic
if it is not an original work derived from an Aboriginal tradition. Unlike
the dependency between originality and authorship, which is also upheld
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in copyright statutes, an original and authentic Aboriginal artwork is
dependent upon a marker of tradition before it is dependent upon the
author.? As Stephen Gray has noted, ‘[nJon-Aboriginal law’s fixation
upon “traditionality” as the condition for determining which Aboriginal
laws are capable of recognition is merely one symptom of a wider societal
fixation upon the “traditional” or “authentic” Aboriginal person’.? Indeed,
the pervasive emphasis on the ‘authentic’ elements of indigenous art and
culture has functioned to the detriment of much contemporary indigenous
art practice.

Given the entwined relationships between tradition, originality and
authenticity within the context of Aboriginal art, it is thus curious that
the key innovative idea developed to protect indigenous artistry within the
market, the Labels of Authenticity*, were not exposed to a more nuanced
critique in regards to what kind of art they were, in fact, authenticating.
Moreover, there was an assumption, at least on behalf of the bureaucrats
behind the Labels, that all Aboriginal artists would embrace this national
labelling system (and thus render it effective). Initial success gave way
to a range of destablising issues that seemed somehow inevitable. What
happened to the Labels remains an important lesson in assuming pan-
Aboriginality: the presumed singularity of Aboriginal culture breaks
apart in the reality of distinct contextual artistic practice. It also points to
the complicated political aims and ambitions of indigenous organisations
based in capital cities vis-a-vis the needs of indigenous communities based
in more regional and remote areas.

The Labels of Authenticity were suggested as a legislative response in
regards to the growing level of copying of Aboriginal style motifs and
designs and the notable increase in reproductions of Aboriginal art circu-
lating in tourist shops and markets, popularly described as the x-ray koala
trade.> As a differential to copyright, which is more concerned with issues
of production, the Labels of Authenticity were suggested as certification
marks utilising trademark law. Trademark law is the marketing end of
intellectual property law and consists of a sign or logo which is used to
distinguish the commercial ‘origin’ of goods and services.

The Labels of Authenticity were specifically suggested as a labelling
system ‘to promote and market the origin and authorship of indigenous
cultural products’.® As the Report Our Culture: Our Future explains,’

A proposal raised in the early 1980s was to develop a national Indigenous
‘authenticity trademark’. The idea is that an authentication mark would be
reproduced on labels attached to authentically produced Indigenous arts and
cultural products. The labels would help consumers identify genuine Indigenous
arts and cultural products. This would hopefully encourage retailers to stock the
products which have the labels, which would in turn benefit Indigenous artists.?
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In Australian law trademarks require registration. A consequent to
registration is that there is also clarity about the meanings of words
certifying the purpose of the marks. The problem of legal definition comes
back to haunt in very important ways. In this case, the primary word
requiring definitional certainty was ‘authentic’: there needed to be a clear
sense of what an ‘authentic’ Aboriginal cultural product was, and how
it could be identified. This subsequently led to the National Indigenous
Arts Advocacy Association (NIAAA) conducting research into how to
define and identify such products.” Research conducted by Kathryn Wells
suggested that for indigenous people in communities, ‘authenticity’ related
to indigenous identity, belonging, knowledge, respect and responsibility.!°
It did not necessarily correspond with legal interpretations, namely
individual authorship. Nor did it necessarily correspond with how the
market had come to understand an authentic Aboriginal product: which
was in reference to the ‘truthfulness’ of its origination in tradition.

The key problems with the Labels of Authenticity that ultimately
contributed to their demise as an idea and a practical tool, relate to three
areas. Firstly, the term ‘authentic’ resonated with a past romanticism
utilised to identify indigenous people. In defining authenticity, it was
difficult to escape historically informing categorisation and constructions
of ‘Aboriginality’ that remained as remnant markers in the art world. This
was most evident in the way that many Aboriginal artists, often utilis-
ing non-traditional styles and mediums, refused to be part of a national
Aboriginal labelling system. Secondly, the Labels offered an overarching
umbrella term that would refer to indigenous peoples’ cultural products
nation wide. As a consequence there was little room for an appreciation of
indigenous individual, family, clan or community and/or cultural diversity
within the Labels. There was legitimate perception that the Labels further
homogenised indigenous cultural identity into a position of sameness for
bureaucratic ease. As Brenda Croft, a foremost curator of Aboriginal art
at the National Gallery of Australia, explained:

With the greatest respect for NIAAA’s intentions, I feel that an aspect of the
Label of Authenticity is reminiscent of the old ‘Dog Tag’ system . . . As it cur-
rently stands, NIAAA’s position on the Label is that the entire Indigenous
visual arts/cultural industry requires a blanket approach.!

Additionally, certain indigenous communities already had their own iden-
tification marks, indicating the regional specificity and regional identity
of the cultural products. These communities, for instance those on both
Melville and Bathurst Islands (the Tiwi Islands), and the Ngaantjatjara,
Pitjantjatjara, Yankantjatjara Women’s Cooperative in Central Australia,
already had their own unique style of labelling that associated the label
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with the place of origin of the work. Within communities themselves,
there was concern that the Labels were being imposed by bureaucrats in
the eastern cities, without involvement or input from the diverse northern
Australian indigenous communities.

The third problem was practical — who was to certify, distribute, regulate
and police the Labels?

In an article explaining the purpose of the Labels, Leanne Wiseman
identified the implicit complexities that remained as serious hurdles to
overcome;

The attempt to define authenticity with respect to Indigenous goods and services
raises a number of complex issues. One issue that arises is how the notion of authen-
ticity will relate to ‘traditional’ Indigenous art. Here the concern is that there is
a tendency to see Aboriginal art that employs traditional techniques, materials
and imagery, such as well known dot paintings, as if it alone were authentically
Aboriginal. To see Aboriginal art in these terms does many artists a disservice and
also reinforces public misconceptions about Aboriginal art. For urban and non-
traditional artists, the way authenticity is defined raises the problem that they may
be stigmatised for not being ‘real’ or ‘authentic’ Aboriginal artists.'

Certainly the labels represent a pragmatic approach and there remains
a need for the market to differentiate genuine Aboriginal products from
the fakes. Consumers themselves are demanding this. Nevertheless, the
complexities that Wiseman identifies were always going to undermine the
capacity for success and practical engagement with the Labels as a pan-
Aboriginal strategy promoting ‘authenticity’.

It is possible that ultimately the complexity and fluidity of indigenous
subjectivity was a key element that undermined the success of the Labels —as
they are no longer in operation.'3 At one level, the Labels endorsed a par-
ticular and partial version of Aboriginality that complimented the market
and the styles of Aboriginal art that dominated the market — for instance
more traditionally recognised raark bark paintings from Arnhem Land and
‘dot’ style art from Central Australia. However, many Aboriginal artists
had nothing to gain by using the Labels, as they predominately sat astride
the ‘traditionalised’ and marketable constructions feeding the demand
for Aboriginal art. Questions were also raised about ‘quality control’: for
example who was judging and overseeing the quality of the art (and the
Aboriginality of the artists) being granted Labels. An additional bureau-
cratic problem, which signalled the demise of the Labels practically, was that
the body designed to oversee their administration, the National Indigenous
Arts Advocacy Association (NIAAA), was stripped of funding by both the
Department of Communication, Information Technology and the Arts
and the then Aboriginal and Torres Strait Islander Commission (ATSIC)
because of allegations relating to significant misappropriated funds.
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On reflection it is always easier to point to the shortcomings of the
Labels. But the current localised success of community labelling perhaps
points to a way forward. Cultural identity, respect and responsibility, the
key elements that Wells identified as what certain communities interpreted
authenticity to be, can be delivered when each community is given certain
tools to choose for themselves how the artists within the community are
to be represented to the market. For many artists within communities, it is
the association with familial relationships as well as the community itself
that is fundamental to identity, respect and responsibility. Shifting these
to an amorphous category named ‘Aboriginal’ was never going to work
where people have (to say the least) pride and responsibility to the familial
networks, clan relations, the broader community and importantly the land.
As these localised systems of labelling remain in operation, it may be useful
to give these re-invigorated support and to watch carefully to see how they
are negotiated and developed, and how they are working for the artists,
families and communities involved, as well as for consumers. Not having
an overarching Label makes for a headache in policing and administrative
terms, but there are legitimate questions as to how effective this would have
been anyway. Instead, it is worth recognising that locally developed labels
already have forms of regulation, and these conform to regulatory stand-
ards in operation within the communities themselves. Invigorating local
decision-making capacity and determination around locally developed
artistic practice should be a priority. After all, the artists, the representa-
tives in art centres and members of local governing councils often have a
comprehensive grasp of what is occurring in relation to artistic practice
within their own context. With the increasing use of digital technology
— they are also in a much better position to identify and locate instances
of appropriation of styles or stories. Art centres and artistic communities
need support when they identify instances of appropriation. Such support
at a local level sends a clear message about who is listening to whom. This
approach has the capacity to demonstrate that an individuated commu-
nity does have a legitimate voice and as such can exercise control over the
production and circulation of its cultural knowledge products.

Certainly the Labels of Authenticity provided a further means for the law
to be seen as capable and responsive. It is interesting however, that the ulti-
mate demise of the Labels is not really seen as a failure of the law — it is more
a cultural and funding problem. Indigenous difference, in this instance
within and between communities, clans, families and individuals, emerges
as the feature characterising the failure of the Labels: an ironic twist given
that the effort to provide practical legal mechanisms rendered silent the
diversity of indigenous interests and positions. Whilst the intention is to be
applauded, the failure of the tactic should also be understood for what it
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is, and that these same problems, unless approached differently, will inhibit
future attempts to find lateral solutions in law by using the fuzzy margins.

COMMUNAL MORAL RIGHTS

With these concerns in relation to the Labels in mind, it is time to move
onto a consideration of a more recent development in Australia — that of
the draft Copyright Amendment ( Indigenous Communal Moral Rights) Bill
2003. The Bill presents an opportunity to explore the disjuncture between
broader discourses of indigenous intellectual property rights and the local
political context where aspirations of reform circulate.

Specifically, the draft Bill has been posited as a solution to the issue of
community ownership."* However, drawing from the Australian context,
the emphasis on ‘community’ and communal ownership presents consid-
erable difficulties for the utility of this approach. Simply put, the differing
needs, articulations, political representations and definitions of Aboriginal
‘communities’ within Australia seriously compromises a singular legisla-
tive solution to the issue of community rights. Indeed this raises important
questions about how indigenous peoples’ needs have been constructed
and are represented, and how these influence national and international
attention to developing strategic approaches for protecting indigenous
knowledge through intellectual property law.

Earlier in Part Two, it was argued that whilst there was some
accommodation made for communal rights within the case law (the Bulun
Bulun case) these were not really within the purview of copyright law."
For instance, the community’s interest was only recognised via equity, thus
skirting around the issue of ownership and the economic and other rights
enjoyed by copyright owners. As Kathy Bowrey notes:

Here equity was used to ameliorate the harshness of the current definition of
joint-ownership. Justice can be seen to be done, although given the circuitous
mechanism provided for binding third parties, its practical application might be
quite limited. The redress to equity for justice relegates the issue of indigenous
intellectual property claims to the category of unexpected personal problems,
at least until there is appropriate legislative action. That equity can offer some
solace reinforces the assumption that no major reform of copyright law is
necessary. !¢

In her analysis, Bowrey makes note of how the case illustrated the cultural
politics of law and how law justifies its own competence to manage the
field. I would add to this by suggesting that the case set the parameters for
the localisation of difference, isolating the ‘indigenous’ interest in terms
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of the one indigenous group — the Ganalbingu people. That the issue has
been extended from one indigenous community to all illustrates the pre-
sumption of indigenous sameness, and conversely, difference in relation to
intellectual property law. To this end the case has had a significant impact
in consolidating what was understood as a key expectation of intellectual
property law held by indigenous people: the ownership rights of the com-
munity. But it is the presumption of the stability of ‘community’ that
presents the fundamental problem for developing any legislative strategy
addressing communal ownership.

Towards the end of the 1999 parliamentary debate on Australia’s
introduction of a Moral Rights Bill, as an amendment of the Copyright
Act, Senator Aden Ridgeway introduced the proposal that indigenous
communities should be provided with special communal moral rights
within the legislation. Whilst this proposition was rejected (explained as
bad timing — the Parliament not having sufficient time to consider and
debate the proposal), the Government did signal (and continues to reiter-
ate) its commitment to developing a (regulatory) framework that would
recognise the communal rights of indigenous people within law."”

In 2001, the Government’s pre-election arts policy Arts for All this com-
mitment was reiterated:

The Coalition will take steps to protect the unique cultural interests of
Indigenous communities and the cultural works that draw upon communal
knowledge in conjunction with relevant Indigenous arts groups and ATSIC.
Amendments to the moral rights regime will give Indigenous communities a
means to prevent unauthorised and derogatory treatment of works that embody
community images or knowledge.'

In a joint media release of May 2003 it was further stated that:

Indigenous communities will be able to take legal action to protect against
inappropriate, derogatory or culturally insensitive use of copyright mate-
rial under new legislation proposed by the Government. Amendments to the
Copyright Act, to be introduced into Parliament later this year (2003) will give
Indigenous communities legal standing to safeguard the integrity of creative
works embodying community knowledge and wisdom."

In mid December 2003 copies of the draft Copyright Amendment ( Indigenous
Communal Moral Rights) Bill 2003 were distributed to several organisa-
tions and one nominated individual for comment.’ Australia again
showed itself as a key player in developing innovative provisions for the
incorporation of indigenous rights within the frameworks provided by
intellectual property. The Attorney-General, Philip Ruddock, explained
how copyright law extended beyond purely economic considerations, in
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that it could play a vital role in fostering and protecting ‘our’ indigenous
and cultural heritage: significantly, ‘the protection of Indigenous culture
depends upon strong and effective copyright laws’.?!

It should be acknowledged at the outset that moral rights do not provide
ownership rights per se. Nor do they provide economic rights. In Australian
law they involve: the right of attribution of authorship;?? the right not to
have authorship of a work falsely attributed;?® and, the right of integrity
of authorship in a work attributed.”* However, a general precondition is
that ‘only individuals have moral rights’.?* The draft bill directly sought to
expand the precondition of individual rights to include communal rights.

Unlike the automatic nature of moral rights for individual authors and
creators, the draft Bill had five formal requirements that must be met before
a community could claim an ‘indigenous communal moral right’. Firstly
(as per the existing moral rights legislation) there must be copyright subject
matter — literary, dramatic, musical or artistic works and cinematograph
films (sound recordings are excluded). Secondly, the work must draw on
the particular body of traditions, observances, customs or beliefs held in
common by the indigenous community. Thirdly, an agreement must be
entered into between an indigenous community and the creator of the work
(the copyright holder). This is a voluntary agreement, which could be oral
in nature. The presumption here is that at the time of executing a work
the individual artist would first attend to their legal affairs and formally
consider the question of communal moral rights management, presumably
in anticipation of commercial potential in the reproduction of the work.
Since indigenous communal rights cannot exist without this agreement,
the emphasis is on indigenous people and communities to initiate contact
and negotiation with those interested parties. There is an implicit presump-
tion that the community will know or will find out, possibly through the
benevolence of the owner/creator, that the work is being created that draws
upon that community’s ‘traditions, customs or practices’. Fourthly, there
must be an acknowledgement of the indigenous community’s association
on or with the work. Finally, interested parties in the work need to have
consented to the rights arising. There is no clarification of who constitutes
an interest holder — and this consent must be provided through written
notice. All of these requirements must be met before the first dealing (or
first sale) of the work otherwise no rights arise.

CULT(URE) OF THE COMMUNAL OR A SOLUTION?

Besides it now being 2007 and there being reiterated statements by the
Government that the Bill will be before Parliament this year, thereis a peculiar
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politics at play here. It is worth exploring this a little before continuing into
the discussion of the Bill itself. Aboriginal and Torres Strait Islander people
as well as those who work in Aboriginal political contexts and Aboriginal
organisations in Australia have over the last six years, experienced new
kinds of racism from the current Australian government’s approach to the
administration of Aboriginal and Torres Strait Islander affairs. The effects
have been profound and will continue for sometime.?® When the draft Bill
was initially circulated in December 2003, the key indigenous body for advis-
ing the Government on indigenous affairs, the Aboriginal and Torres Strait
Islander Commission (ATSIC) still existed. In March of 2005 this body’s
twenty-year function was revoked.? This matters because ATSIC functioned
as the central agency through which consultation about the development of
new laws and policies that would affect indigenous people occurred. There
is a ten member, government selected council as replacement.? What this
means is that indigenous people are effectively excluded from participating
in decisions about the appropriateness or otherwise of legislation that will
directly target and affect social relationships. These are matters of political
importance, but they create a vacuum in terms of indigenous people par-
ticipating in their own governance. The limited discussion around problems
that indigenous people might be directly qualified to identify (for instance
difficulties in relation to accessing legal advice and brokering agreements
with external parties) inevitably suggests that matters of practicality have
been displaced in favour of abstracted legal functionalism.

The draft Bill is illustrative of the persisting conflict between modern
social theory and positivist legal approaches to particular problems. There
is a tendency in law-making communities to assume that the most impor-
tant issues revolve around what the law says, rather than the effects of the
law.?® This is contrary to how academics and academic lawyers understand
law and legal processes as significantly impacting upon people, societies
and cultural production — and often reflecting quite specific agendas. For
instance, the draft Bill represents its key terms, such as ‘community’, as
unproblematic. This is despite the wide body of academic work that is
engaged in analysing such concepts and importantly the broader implica-
tions of codifying such terms.*® The draft Bill sits astride contemporary
research on the ambiguity and metamorphosis of the notion of community
— thus also remaining unconcerned with the inevitable social and cultural
impact of legally imagined conditions of identification.

For critical legal scholars it is not easy to divorce the creation of a
specific law from the application and practical utilisation of that law by
those whom it is purportedly for. Thus practical questions must be raised,
directed primarily at how this law would be used, who could access it
and through what means. These are crucial questions that are integral
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to the development of solutions that are amenable to all stakeholders.
Unfortunately the answers to these questions remain far from clear.

The Australian Institute of Aboriginal and Torres Strait Islander Studies
provided substantive and technical comments on the draft Bill.3! Recognising
the potential impact on communities and those working in the Aboriginal
arts sector alike, in the short period for responding (three weeks), the draft
Bill was sent to as many regional Indigenous organisations and Land
Councils as was possible in order to garner perspectives. There were limited
responses because of the time period, and the lack of explanatory counsel.
For those who did respond it was clear that there was confusion. Whilst
many supported the basic idea behind the Bill, it was seriously compromised
by the conditions under which a communal moral right would be recog-
nised. For instance, it was unlikely that an indigenous community would be
able to meet all the conditions necessary for the right to be recognised.

From 2004, there was an ironic secrecy about the new draft, with even
fewer people being privy to its contents and revisions.?> At a copyright
symposium in Sydney in late 2006, the Attorney General again reiter-
ated that the Bill would be presented to Parliament in 2007.3* Junior legal
officers are now in charge of the drafting and, through open conversations,
appear very uncomfortable about the Bill. For not only have they never
been in an Aboriginal community which therefore produces serious limita-
tions in thinking about function and purpose of this new legislation, but
they also appeared unsure about what the effects of the Bill would be. The
imaginary Aboriginal community is everywhere apparent — particularly in
bureaucracies. Unfortunately, the gulf between governmental imagination
and reality is substantial. With few comments from Aboriginal and Torres
Strait Islander people and/or communities and agencies being garnered,
the utility and effectivity of the Bill appears somewhat compromised.

So besides questions of utility, what are the problems with the Bill? What
is the matter with making Aboriginal community a legal object? Why is
making a new law to remedy a complex social, cultural and economic
problem never that simple? Why is it necessary to think about the effects
of laws before we make them?

From a practical perspective, the presumption of action implicit in the
draft Bill is that communities will enter formal agreements. This forgets
difficulties of language access, legal translation and legal mediation. As the
Yumbulul case (1991) aptly demonstrates, acknowledging and understand-
ing contractual obligations can be a cause of substantial conflict between
parties.’ In this case, the key tension was between the Aboriginal artist, and
the agency representing him. The artist claimed that he wasn’t informed,
and therefore didn’t consent to the use of his artwork in the context of a
new $10 note. The Aboriginal Agency argued that he had been informed
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several times and had consented on each occasion. It turned into a dispute
about legal translation not copyright infringement, which the second party
to the case, the Reserve Bank of Australia settled out of Court. With diffi-
culties in simple service delivery for remote and rural communities, it is
important to recognise the extent that accessing legal advice on copyright
matters remains a substantial challenge for the communities that are the
target of the draft Bill. There is no overarching framework to help in this
process, and very few people working in communities and regional organi-
sations who understand the intricacies of intellectual property in general
or copyright in particular.

Broader critical questions concern presumptions made in the draft Bill
that a ‘community’ — so defined — will follow the direction of the law. In
presuming rational legal actors, law also presumes to know how commu-
nities will behave as legal subjects: for instance that the community will
follow the directions set out in the communal moral rights bill. But with
language issues, questions of translatability and legal mediation, the pre-
sumption of community behaviour seems to be at odds with the reality of
legal subjectivity. Why would communities behave in rational and predict-
able ways before the law when individuals themselves do not? Moreover,
this presumption of legal direction is problematic given the requirements
that the community must reach — for instance the voluntary agreements.

This returns us to discussions about the intersections between law and
culture — or, more specifically, the implications of cultural production
in the shape that the law takes. The inevitable engagement of law with
practical cultural functions or challenges is, in part, due to the difficulty
of people as legal subjects who do not necessarily behave in a predictable
manner for law or governance. Thus one of the difficulties for law is that it
must constantly be dealing with the complexity of individuals and how they
perform as legal subjects. For it is almost impossible to speculate upon the
specificity of action undertaken by individuals as legal subjects. In short,
there is no certainty in how individuals relate to the law, and this makes for
complex legal subjects. These observations also hold when talking about
indigenous communities, which are made up of individuals that the law
enacts influence upon. But each community will act differently before the
law —and also challenge law in terms of legal subjectivity, not only commu-
nity subjectivity but also individual. As Peters-Little reflects ‘Aboriginal
people are individuals and need to be respected as such and not pressured
into thinking that they are speaking on behalf of a race, community,
organisation and doctrine, which I usually find is a relief for many’.*

Beyond these practical problems with the draft Bill, there are larger
more substantial questions with legislating community rights. On one level
these are obviously related to difficulties with definition and the inherent
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instability of ‘community’ as a legal object. On another level they concern
the increasing tendency to deal with indigenous differences before the law,
especially intellectual property law, in terms of community relief.*® The
rationale behind the draft Bill presumes there is no substantial problem in
making ‘community’ a legal object. This is despite other areas of law being
overrun by disputes about what constitutes a ‘community’.

For instance in the native title Yorta Yorta case,’” a fundamental tension
revolved around whether the Yorta Yorta people were the same ‘com-
munity’ of people who had demonstrated continuity with customs and
traditions that had survived British sovereignty.* In the case, which ran for
ten years, native title and ownership of land was eventually denied to the
Yorta Yorta claimants. The rationale for denying the Yorta Yorta people
rights to their country was based heavily on the records of an early colonist.
Because indigenous accounts of their own history and experience did not fit
the framework established for justifying claims to land ownership, Yorta
Yorta people were caught in a legal contest that, from the outset, privileged
certain kinds of information, descriptions of community and sociality and
historical narrative over others.¥

Indeed native title law in Australia (itself an instance of sui-generis law)
provides an excellent illustration of the difficulties in the codification of
community — this is not only in relation to problems of legal definition and
identification, but also the effects that these legal processes of codifica-
tion have on communities, individuals and the resulting social and politi-
cal relations.® Alternatively, the cases regarding the construction of the
Hindmarsh Island Bridge demonstrate the divisions that can exist within
a community and the politics of representation over who can speak and
to whom as well as who is entitled to know about certain types of knowl-
edge.*! With such recent examples, surely intellectual property law cannot
be naive about the reality of difficult and often political intersections that
inform communities? Moreover, it is also worth reflecting upon the role
that legislation and governmental policy has had in formulating concepts
of Aboriginal ‘communities’ and their contemporary social organisa-
tion, geographical boundaries and cultural identities. This also requires
consideration of the way that ‘Aboriginal people have actively played the
community game to their own advantage’.*?

The politics of community arise precisely because communities are not
static or bounded, but instead dynamic and changeable. Communities
come together for different purposes, in different contexts and split, coa-
lesce or develop over time. The issue here is that there is no clear consensus
about the markers to be used in identifying a community or membership of
a community. The intense politics around the term makes its very use open
to contest and dispute. Communities are notoriously difficult to define — as
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the abstract identification is likely to bare little resemblance to the practical
sociality at a given space and time. The key point being that the category
of ‘community’ is anything but stable and thus a difficult notion to rest
legislative remedies upon.

Despite its persuasive name, the draft Bill does not actually offer
realistic protection for knowledge held communally. But the power of the
title Copyright Amendment (Indigenous Communal Moral Rights) Bill is
that unless one actually reads the draft Bill (and there are only a few that
have been distributed) it would superficially appear to break new ground
in the field of indigenous interests in intellectual property. In its general
appearance, the draft Bill suggests that the Government is responsive to
indigenous rights. Yet it presents considerable, and possibly overwhelm-
ing, practical difficulties. Indigenous communities would be in no better
situation than they were before the draft Bill. Besides being practically
difficult to access — interpretation will need to be mediated by legal experts,
the legislation ostensibly reduced to a ‘lawyer’s playground’.** Further, the
requirements to be met before the rights can be granted mean that infringe-
ments are unlikely and remedy almost impossible.

That infringements would be unlikely is one of the more insidious
implications of the draft Bill. For once the law is passed it will be very
difficult to amend. This is because without litigation highlighting the diffi-
culties there will be no examples showing the shortcomings of the law.

As mythical images of indigenous people and communities are
constructed in national and international intellectual property forums, so
too are their needs and expectations. In many cases these are set against
the current intellectual property framework. This is most noticeable in
the insistence of communal ownership versus individual ownership argu-
ments.* The search for a differential creates a binary that masks the fluidity
between these categories. The unity and agreement assumed of community
is problematic given the extent that, in Australia at least, communities are
far from neat linear models, but exist as contested spaces with dynamics
that expose multiple positions and levels of agency and action. Thus it is
important to encourage reflective critique of the range of interests and
actors within communities and a consideration that these shape decision-
making processes.*

CONCLUSION

Indigenous people are invited participants when they affirm the legitimacy
of the discourse to account for what indigenous people want and how they
expect the law to function. In this sense the authority of the law is maintained
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in intellectual property forums and indigenous perspectives are incorporated
when they confirm the authorised conception of the problem and cor-
respondingly, the nature of the proposed solution. The dynamics of these
relations of power mean that indigenous participants are included when they
comply with particular assumptions about the legal nature of the problem
(indigenous culture) and the legal discourse governing future solutions.

It is important to highlight the internal national politics imbued within
the development of a communal moral rights bill — and to bring to the fore
of international discussions particular localised contexts where meaning,
expectation and anticipation remain fluid and contested. In certain other
national jurisdictions, for instance, a communal moral rights bill might be
usefully developed. In the context of Australia, and with regard to the par-
ticular history and politics, it is dangerous — dangerous in what law takes
an indigenous community to be, and how identifications of that legal com-
munity are played out. Without attention to these elements there remains
a risk of replicating ineffective remedies that appear influential and pander
to the rhetoric at international levels, but are practically unusable because
they remain based on imagined communities that bear little resemblance
to their practical articulation and continual metamorphosis. Thus a central
challenge for intellectual property law remains grasping the changing
dynamics of indigenous differentiation and adequately accounting for the
moments of locality.

A very real possibility that would be advantageous to government and
community alike would be to develop some kind of sound road-test for the
Bill before it became legislation. This is possible, and given the complex
terrain that it is seeking to navigate perhaps advisable. It might be that
given time and the space for direct negotiation over expectations and needs
for protection, other avenues may be uncovered. Given my reservations
about new laws, and their effects on conceptions of identity, group defini-
tion and membership, the new kinds of authorities that are established, the
problems of service delivery and the very real capacity to act as well as the
complexity of the situation from community to community, there needs to
be the possibility of there being something useful beyond law. Practicing
the politics of cultural inclusion in intellectual property necessitates the rec-
ognition of the social and cultural contexts in which people make claims,
identify needs, and generate expectations.
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Conclusion

This book began with the premise that in all the writing dedicated to
discussing indigenous knowledge and intellectual property law, none had
looked at the production of this category in law, and what the effects of this
position were. Curiously little investigation in this area has been directed to
the way in which law grants property rights in intangibles, nor how this has
been justified through particular categories and forms of classification.

This work has provided an account of the complicated emergence of
indigenous knowledge, as a discrete category, in intellectual property law.
Whilst the work has primarily been restricted to an Australian context,
similar examination could be extended into other national sites. This
would further illuminate the multiple ways in which indigenous knowl-
edge has been produced within legal discourse, and the regimes of truth
about its inclusion and properties that have subsequently been generated.
Significantly this work has looked to the internal mechanisms of the law
to explain problems of accommodating indigenous difference. This inves-
tigation has revealed that the hidden dilemma of providing protection for
indigenous knowledge resonate with tensions that characterise intellectual
property as a whole: namely how it is possible to justify property rights in
any intangible subject matter.

Intellectual property is always being presented with ‘new’ knowledges
as subject matter and thus it is always in a position of managing differ-
ence. Owing to its adaptability in the face of new developments, and we
may consider digital technology and biotechnology as two examples that
demonstrate the range and variability of new kinds of subject matter, ques-
tions remain as to why indigenous knowledge generates particular contests
about its inclusion and what form these take. Much critical literature has
focused on the incommensurability between indigenous knowledge systems
and western intellectual property frameworks. Such analyses provide wide-
ranging critiques of the culturally contingent nature of the law. Yet even
within these positions, there remains little examination of the complex
ways in which knowledge is understood as property in both indigenous and
non-indigenous contexts, and how the law is deeply imbued with managing
this process of identification.

The term ‘indigenous intellectual property’ invites a misplaced perception
that this subject is a naturally occurring body of law. Rather than assume
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the naturalness, this work has examined the politics of its construction
precisely as a ‘special’ category. In examining its production, I have sought
to highlight the manifold ways in which the category has been produced by
social, political, governmental, legal and individual agents and influences.
Through the interplay of such diverse elements, the extent of legal power
becomes more transparent and this helps in understanding both the pro-
duction of the category and also the capacity for future directions.

It was the copyright cases in the 1980s involving Aboriginal art that
provided the first solid catalyst for the inclusion of indigenous knowl-
edge in intellectual property law in Australia. Prior to this, indigenous
knowledge was predominately translated through anthropological and
ethnographic discourses. The copyright cases are important because they
were indicative of various fluctuations in the utility and interpretation of
a body of knowledge termed ‘indigenous knowledge’. This was in regards
to the increased value that was attached to the knowledge, in research, sci-
entific, indigenous and artistic domains. In various forms, an international
and national industry circulating around and dependent upon indigenous
knowledges, has been generated. In Australia at least, the industry has
fostered and supported valuable infrastructure within indigenous com-
munities. Significantly with this industry has come an inevitable push for
ways of compensating for the value of the knowledge and measures to
restrict and control the circulation in certain circumstances. In many ways
a corollary can be drawn between the indigenous knowledge industry and
new technologies, where the increased circulation means greater access
from differing communities, which also correspondingly leads to misuse
and inappropriate applications of this knowledge. What constitutes inap-
propriate behaviour changes from context to context, and this challenges
the competency of the law: for such struggles inevitably arise from relations
of power.

There is little surprise that the indigenous knowledge enterprise has
turned to intellectual property law for remedy to readdress issues of control
and modes of circulation by the ‘owners’ and custodians of indigenous
knowledge. In a globalising and interconnected world, knowledge itself has
been naturalised as generating property rights, even though the historical
justification of this remains unclear. The increased circulation of rights in
intellectual property provides an interpretative framework that normalises
the concept of a property right in information and relies upon narratives
of its emergence, logic and rationale. This is helped by the generality of
discussions that intellectual property and copyright have produced when
detached from specific practical negotiations. ‘Copyright law questions
can make delightful cocktail party small talk, but copyright law answers
tend to make eyes glaze over everywhere.’!
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Competing interests vie for control of the intellectual property language:
what is an infringement, what is property, how to determine originality
and so forth. Indigenous people also have the power to effect such changes
as the term ‘indigenous intellectual and cultural property’ illustrates. Yet
the legal framework remains pivotal and influences how discussions about
knowledge use and information exchange are made. Intellectual property
is not a neutral form but is also open to influence from a range of inter-
ested parties and competing interests, something that can be seen from any
considered look at its history. Yet the challenge remains that of exposing
contingencies that have (ironically) historically remained hidden.

Jessica Litman has argued, that faced with pressures in terms of what
intellectual property can include and whether the copyright statute can
adjust, two familiar lines of debate are engaged. One side claims an incom-
mensurability with the current regime and calls into question the ‘assump-
tions upon which our copyright laws are based’.? The other camp insists
that copyright is always faced with the issue of change in subject matter
and as a consequence continues to manage the orbit of its categories with
relative success thus not requiring any substantial change.? Litman’s com-
ments are useful and worth considering in a more complicated matrix. For
one argument that points to the problems of assumptions about copyright
law can also recognise the relative success in how the categories have been
historically employed. With these positions in mind, this work has sought
a middle road, arguing that the issues faced here are part of an intellectual
property continuum in managing differing sorts of knowledge.

The point is that the success in mediating categories and the difficulties of
including new subject matter are part of one and the same concern: how to
justify property in something that has no clear boundaries of marks of iden-
tification. Any claim to property in knowledge faces this same problematic,
whether property rights are argued to be invested in ‘culture’ and ‘heritage’
or in some form of ‘labour’ exerted to compile a telephone book. To avoid
sustained challenge on what would otherwise be a destabilising element,
the law has come to rely on the tangible product to invest property. But in
certain cases, like indigenous knowledge, this reliance is revealed as being
culturally contingent on certain standards of identification. A key irony is
that in positioning indigenous knowledge within an intellectual property
regime, the law produces a subject that is difficult to manage, and this
exposes the instability of the law’s own metaphysical categories.

A more complicated question remains: given intellectual property is
limited and perhaps inappropriate in catering for the diversity of indig-
enous epistemologies and ontologies, both in its remedy and forms of jus-
tification, why hasn’t it then been abandoned as a political cause? Whilst
there is no clear answer, it is apparent that in the circumstances where the
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legal potential resides and involves the market, and law is the carrier of
important entitlements, an abandonment of the language and framework
of intellectual property could potentially discriminate against indigenous
interests that intersect the market. There also needs to be a realistic aware-
ness of the extent that indigenous people use the tools that are available.
This also means recognising the moments of agency, both in its possibilities
and in its compromises. Further, it is necessary to recognise the diversity
of agency across and within indigenous contexts — for clearly not all indig-
enous people reside in traditional communities and remote communities,
or relate directly to notions of community. We cannot afford to continue
talking as though all indigenous people are the same, have the same
problem with intellectual property, or would want to be part of a unique
indigenous sui generis system. We need to start arguing in the particular,
rather than the general. This is because the general does specific, and at
times dangerous work in abstracting and decontextualising indigenous
experience in ways that are curiously similar to the critiques levelled at the
biases with intellectual property law.

Indigenous needs can and do differ. This helps us understand why the
intellectual property framework has not been abandoned: it provides a
means of leverage for indigenous self-determination claims in that it allows
the exercise of control over uses and circulations of information. These
are legitimate claims that engage international and national discourses of
human rights and demand recognition of the troubling pasts that inform
indigenous circumstance within many nations. But at the same time, we
have to be realistic about what can be gained through an intellectual
property regime: legal frameworks of themselves cannot ever adequately
provide a stand-in-grid for issues that require social and cultural reflection
and reconciliation.

The objective of this project has been to highlight the complicated
relations of power implicit in producing indigenous knowledge within
intellectual property law. It has revealed the concomitant political, social
and cultural mechanisms within the struggles for inclusion and recogni-
tion, and that it is these intersections that influence legal possibility and
direct the potential capabilities for future practical engagement. Yet this
work contains within its frame directions for future research: specifically
projects focused on understanding the diverse ways in which indigenous
people come to and appreciate certain kinds of knowledge as property and
the varied ways in which intellectual property can be employed effectively.*
Only a sustained examination of the particular can begin to generate some
useful and workable strategies. In this sense ‘the particular’ means working
with indigenous people and indigenous communities on problems that
are being experienced now. It is time for critical engagement on problems
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that are already manifest — and this means reinterpreting this issue beyond
that of a quaint intellectual property problem that can be addressed by
academics from their offices.

NOTES

1. J. Litman, Digital Copyright, Prometheus Books: New York, 2001 at 13.

2. Ibid., at 35.

3. Ibid,, at 35.

4. For example see the following projects: Australian Institute of Aboriginal and Torres
Strait Islander Studies and the Intellectual Property Research Institute of Australia,
Intellectual Property and Indigenous Knowledge: Access, Ownership and Control of
Cultural Materials, 2002-2004; Ford Foundation, Social Science Research Council and
Lembaga Studi Pers dan Pambangunan (LSPP), The Propertisation of Traditional Arts
in Indonesia, 2005-2007; Department of Cultural Development, Sport and Tourism,
Northern Territory and Jumbunna Indigenous House of Learning, University of
Technology, Evaluation of the Northern Territory’s Library and Knowledge Centre
Models, 2005.
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