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WHETHER DURING PEACETIME OR WAR, there is a constant tension between
environmental and national security values. The preparation for war by

U.S. forces involves the “train as we fight” doctrine. Computer simulators are
helpful, but they cannot completely replicate actual field conditions that sol-
diers will endure and under which weapons systems will be used. Environ-
mentalists often decry the damages the military forces are able to visit upon
the environment with seeming impunity. And there is an undeniable history
of environmental degradation that military development, testing, and train-
ing operations have caused. Environmentalists seeking greater accountability
over the military services can point to a history of dumping, spilling, and
stockpiling of harmful chemicals as well as bombing.

Meanwhile, military leaders point to restrictions of environmental law as
imposing on readiness. Despite significant efforts to adjust to changing re-
quirements, the tension between the mission and the environment still persists.
Their concerns over restricted training due to “encroachment” by the civilian
communities around military bases have threatened to shut down bases in
heavily populated areas in favor of alternate locations in less developed areas.
Community concerns and, at times, lawsuits over the noise or other impacts of
military operations can potentially restrict the military’s ability to conduct
training in a manner that would fully prepare forces for war. Yet, the impor-
tance of both national security and environmental protection in our society
today demands that the imperative needs of both functions be met.

Some of the claims on both sides are exaggerated, but there is more than a
grain of truth to some of the claims as well. To fully understand the changing
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relationship between the American military and the environment, it is neces-
sary to explore the impact of international law as it applies to environmental
effects of combat operations abroad, to examine environmental law as it ap-
plies to the military at home, and to investigate the means available for getting
environmental information from the government—not just the military de-
partments but also environmental regulatory agencies—about the military’s
impacts on the environment. Since the national defense establishment’s pri-
mary purpose is to fight an enemy, it is logical to also look at the military as it
affects the environment in its intended setting—hostile warfare.

The object of this book is to provide an overview of the most common en-
vironmental issues that the military faces today, both at war and during peace-
time. Its focus is on the legal framework in which environmental issues are ad-
dressed, leaving political and scientific discussions for those better qualified.
In scope, this work is most similar to Professor Stephen Dycus’s 1996 book
National Defense and the Environment, although it provides the perspective of
one who was intimately involved with most of the issues and includes recent
developments that could not have been addressed in the earlier work. It pro-
vides a look at how policy translates into legal application. It provides a
springboard for a more exhaustive examination of many issues, which would
encompass a further examination of technical and political implications.

This book is not intended to be an exhaustive treatise on every aspect of en-
vironmental law applied to military activities; nor is it a comprehensive scien-
tific analysis on environmental damages caused by the military. Rather, it pro-
vides an overview of some of the common environmental law issues that arise
and that illuminate the tension between national defense and protection of
the environment. The book is divided into three parts, with part I focusing on
the most common issues with which the military, the public, and regulators
contend in domestic environmental law—some of which are bizarre products
of legal history and interpretation. Part II provides an overview of the laws
governing access to information concerning the military’s impacts on the en-
vironment, which is a key component in holding military services accountable
for compliance with environmental requirements. Part III focuses on how the
laws of war may govern the conduct of military forces toward the environ-
ment in combat. It provides an overview of environmental issues that arise in
warfare and continue to be of concern to the international community. Cov-
erage of these subject areas should be sufficient to provide environmental law
practitioners and policy makers with an introduction to many of the legal 
authorities—including statutes, regulations, executive orders, and agency pol-
icy documents—necessary to understand the application of environmental
law to military activities.
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WE LIVE IN A HOSTILE WORLD. The tragic events of September 11, 2001,
brought that realization crashing down on all of us. Despite the horror

of war, it is necessary at times for a nation, especially a nation preeminent in
the world, to engage in it. As a nation, since our inception we have devoted sub-
stantial resources to arming for, preparing for, and fighting wars both large and
small. A nation born of war, military life and values are embedded within our
culture. More recently, as our society has matured, an understanding and ap-
preciation of the environment has taken a place alongside military readiness
among our value system. Yet, the two—military and environmental values—
are not always compatible with one another. The objectives of the U.S. military,
during both peacetime and wartime, are often at odds with the natural envi-
ronment.

Including the military, the federal government is one of the largest, if not
the largest, industries in the United States. The scope of the federal govern-
ment’s activity is awesome. It is the largest landholder in the United States,
with millions of acres. It conducts training and construction operations with
major environmental impacts and operates thousands of industrial-style fa-
cilities with a constant waste stream. The federal government builds—or pro-
vides the funding for—prisons, highways, dams, power plants, office build-
ings, hospitals, laboratories, industrial shops, ammunition and hazardous
material storage facilities, airplane hangars, and motor pools. The federal gov-
ernment is responsible for cattle grazing and hard rock mining on public
lands, and logging in national forests.

— 3 —
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Defense-related activities account for some of the largest environmental
impacts by the federal government. Tanks maneuver through our forests,
ships dock at our ports, jets soar through our skies, and satellites orbit our
planet. During testing and training, the military drops explosive ordnance on
the land and in the sea. In addition to the activities of the military services of
the Department of Defense (DOD), the Department of Energy’s National Nu-
clear Security Administration is responsible for the nation’s nuclear weapons
stockpile. The Coast Guard, which provides protection to the nation’s ports,
waterways, and coastlines, is now part of the Department of Homeland Secu-
rity. The environmental effects of all components of the defense establishment
are subject to some regulator oversight.

Professor Stephen Dycus noted a trend toward heightened scrutiny of the
environmental effects of military activities. “Even before the end of the Cold
War, our focus had begun to shift from the external threat of an ‘Evil Empire’
to the internal threat of a defense establishment sometimes heedless of its im-
pacts on nature and human health,” he wrote. “In particular, revelations about
nearly a half-century of environmental neglect at America’s military bases and
nuclear weapons plants have brought an angry reaction from a public ex-
posed, without its knowledge or consent, to serious health risks, and saddled
with the financial burden of cleaning it all up.”1

Yet, it seems as though the military services and other defense-related
government agencies play by their own rules when it comes to environmen-
tal and natural resources regulation. Under the “Unitary Executive Doc-
trine,” which prohibits agencies from suing one another without first going
through a process to resolve an issue within the executive branch, it appears
the U.S. Environmental Protection Agency (EPA) is limited in its ability to
regulate other federal agencies despite its obvious authority to do so.2 Under
Executive Order 12,088, the Office of Management and Budget has author-
ity to resolve conflicts between agencies regarding violations of environ-
mental laws.3

State regulators and the public are often frustrated or confused by the spe-
cial body of environmental law that applies to the federal government, in-
cluding the military. Many of those concerned about the environment have
difficulty understanding why the military and other federal government agen-
cies are treated differently than private sector counterparts.4 “For nearly fifty
years, the U.S. military, the nation’s largest polluter, has threatened human
health and the environment with the ceaseless dumping and improper dis-
posal of noxious chemicals throughout virtually every state,” wrote one com-
mentator. “Through widespread mishandling and mismanagement of ra-
dioactive waste, spent fuels, oils, solvents, paints, acids, heavy metals, and
other hazardous materials, the Departments of Defense (DoD) and Energy
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(DoE) have ‘cast a chemical plague over our country,’ creating a toxic legacy
for the next several generations.”5

Environmental practices at military facilities have even led to criminal
prosecutions. In United States v. Dee,6 the U.S. Court of Appeals for the Fourth
Circuit upheld convictions of three Army employees, William Dee, Robert
Lentz, and Carl Gepp, for violating various provisions of the Resource Con-
servation and Recovery Act (RCRA)7 at Aberdeen Proving Ground, Maryland.
The three men, senior employees of the Chemical Research, Development,
and Engineering Center, had been convicted of violations relating to their
handling of chemical warfare agents.8 Among their defenses, the three con-
tended that they were immune from criminal prosecution under RCRA be-
cause they were federal employees working at a federal facility. The appeals
court held that there was “simply no merit to this suggestion.”9 The court held
further that prosecutors were not required to show that the defendants knew
that violating RCRA was a crime or that the chemicals they were handling
were defined as hazardous wastes under RCRA. It was sufficient to show that
Dee, Lentz, and Gepp knew that the chemicals were hazardous.10

Another commentator, calling for increasing the number of criminal pros-
ecutions for environmental crimes at federal military facilities, asserted that
“the U.S. military is indisputably the largest contributor to contamination at
federal facilities. Decades of weapons testing have contaminated Army
grounds, and nearly every Air Force base in the country is polluted with sol-
vents used to ‘wash’ aircraft and machinery. Of over 17,000 potentially con-
taminated military sites,” she continued, “100 are at the beginning of the Na-
tional Priorities List, the Superfund program’s inventory of the nation’s worst
contaminated sites. The Navy has released unknown quantities of paint and
paint strippers into shipyard grounds and coastal waters.”11 That same com-
mentator cited statistics that the military “produces more than a ton of toxic
wastes every minute, creating a more ominous environmental threat than that
of private companies.”12 She further cited statistics indicating that the military
was slow in complying with environmental laws such as the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA),13 stat-
ing that “the military has an unimpressive history of self-regulation and com-
pliance.”14 “In light of the deterrence failure of environmental laws in the fed-
eral enclave,” she concluded, “criminal prosecution of federal employees is
currently the best deterrence mechanism available for ensuring environmen-
tal compliance and enforcement at federal facilities.”15

No question, criminal prosecutions of federal employees can get the atten-
tion of the federal workforce, especially since federal employees usually have
to pay for their own legal defense. Under the Department of Justice’s (DOJ)
regulations regarding representation of federal employees in civil, criminal,
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and congressional proceedings, DOJ may provide representation, or provide
private counsel, for employees in such proceedings who are brought into pro-
ceedings because of actions performed within the scope of the employee’s du-
ties.16 However, such representation is generally not available in federal crim-
inal proceedings17 or in state proceedings in which there is a potential of a
federal prosecution based upon “some evidence of his specific participation in
a crime.”18 Further, it is unlikely the Department of Justice would find com-
mission of a crime to be within the scope of employment of any employee.
DOJ must also find that a criminal defense of any employee is in the interest
of the United States.19 If, during the course of the proceedings, a federal em-
ployee is exonerated or otherwise demonstrates his or her actions were within
the scope of duty, then that employee might be eligible for reimbursement of
attorney’s fees.20 Yet, it is difficult to imagine federal service as an attractive ca-
reer if employees must live in constant fear of prosecution for their actions,
especially in light of the comparatively lower wages they earn. While Dee
served as a wake-up call for federal managers and employees everywhere, the
threat of prosecution is perhaps not the best means for accomplishing envi-
ronmental compliance.

Still, defense is a messy business. And the techniques and equipment of
wartime must be tirelessly trained and tested during peacetime. Training
should be conducted under circumstances as realistic as possible and might in
itself cause environmental damage. This entails use of live ammunition at
times and training in and maintenance of vehicles, aircraft, and seagoing ves-
sels of war. Many aspects of training and maintaining military forces can have
significant environmental impacts.

In addition, unlike other industries that generate or work with hazardous
materials as part of industrial processes, the military possesses materials that
were manufactured for the purpose of killing. Some of those materials per-
form their missions with frightening efficiency. Chemical agents and muni-
tions that were stockpiled for the nation’s security during the Cold War are
now excess to the nation’s needs and must be destroyed. The international
community, in the 1993 Chemical Weapons Convention, determined that the
chemical stockpile should be destroyed by April 29, 2007.21 Yet the destruction
of those chemical agents poses still more environmental problems, with com-
munities such as Anniston, Alabama, objecting to incineration of such mate-
rials near their homes.22 The United States began to fall behind schedule, hav-
ing destroyed only 8,220 tons, or 26 percent, of its stockpile by September 24,
2003.23

And chemical weapons destruction was not the only daunting issue facing
the defense agencies after the Cold War. For instance, the Department of En-
ergy’s facility at Rocky Flats, Colorado, produced the trigger mechanisms for
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nearly every nuclear weapon built in the United States from 1951 to 1989, but
it left behind significant amounts of radioactive wastes and contamination
spurring a costly cleanup that wasn’t considered completed until 2005.24 Fur-
ther, many properties contaminated by past military activities no longer be-
long to defense agencies. The Defense Environmental Restoration Program
provides funding for environmental cleanup on both active military installa-
tions and former military properties overseen by the U.S. Army Corps of En-
gineers under the Formerly Used Defense Site (FUDS) program.25

But efforts to attain compliance with environmental laws and to clean up
hazardous materials at military facilities have been undertaken during the past
twenty years. The U.S. Army, for instance, which witnessed the criminal pros-
ecutions of three of its employees in the 1980s, had made great strides during
the 1990s to improve its environmental record. Adopting a “strategy into the
21st Century,” the Army resolved to

1. Focus efforts on pollution prevention where and when possible to re-
duce or eliminate pollution at the source.

2. Conserve and preserve natural and cultural resources so they will be
available for present and future generations to use.

3. Give priority to sustained compliance with all applicable environmental
laws.

4. Continue to restore previously contaminated sites deemed as a threat to
human health and the environment.26

By the end of the 1990s, the Army culture had changed sufficiently that envi-
ronmental managers were well established in facility organizations, installa-
tions were routinely inspected for environmental compliance, and field com-
manders were so conscious of environmental details in their operations that
they required their soldiers as standard operating procedures to place drip
pans beneath their vehicles when in the field.

In the new century, the Department of Defense has undergone a “sea
change . . . concerning environmental responsibility, moving beyond rote
compliance with environmental laws and regulations toward total integration
of environmental, safety and occupational health concerns into daily military
operations, as well as long-term planning,” wrote Alex Beehler, Assistant
Deputy Undersecretary of Defense for Environment, Safety, and Occupational
Health, and Air Force Lieutenant Colonel Ann Erin Mercer.27 But that “sea
change” was accompanied by efforts to seek legislative changes that would
grant relief from certain environmental requirements for DOD activities—
efforts that have brought stiff opposition from environmental groups but that
also have been moderately successful in Congress.
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When dealing with the military and the rest of the federal government
under environmental and natural resources law, certain special issues often
arise regarding environmental regulation and environmental planning. In
many respects, the military does enjoy legal advantages over private sector en-
tities. In other ways, such as compliance with the National Environmental Pol-
icy Act,28 the military, as a part of the federal government, must follow special
environmental procedures that are not applicable in the private sector. This
can create a perplexing problem for state environmental regulators and the
public, who wish only to ensure that environmental requirements are carried
out equally by all entities. It appears to be a matter of simple fairness to hold
federal agencies accountable for their actions as all other entities. If environ-
mental activists and practitioners can gain an understanding of those com-
mon issues, it serves to demystify the special body of environmental law that
applies to the federal government.
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WHILE MANY MIGHT ARGUE THAT ENVIRONMENTAL COMPLIANCE at military fa-
cilities is less than it should be, there is no question that environmental

laws do apply to the military, at least to some degree. With a few exceptions,
the military services must comply with environmental laws within the United
States. Most important perhaps to the public is compliance with laws protect-
ing the air we breathe and the water we drink. Certain environmental statutes,
the laws that control pollution, are more closely related to these objectives.
While the federal government, including the military, is required to comply
with laws regulating pollution, there are some significant issues that state en-
vironmental officials should understand. Only then can state regulators effec-
tively enforce state environmental law against federal agencies.

Civil Penalties and Sovereign Immunity

The principle of sovereign immunity is perhaps the most misunderstood of the
special issues that arise in environmental regulation of the federal government’s
activities. It is regarded with disgust and frustration by many in the environ-
mental community.1 Under the sovereign immunity principle, only Congress
can waive the federal government’s immunity to lawsuits. States may regulate
activities of federal agencies only when authorized to do so by Congress, and
that authorization must be “clear and unambiguous.”2 However, each of the
major environmental statutes provides a limited waiver of sovereign immunity
that requires federal facilities to comply with state laws.3 Normally, federal and
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state regulators have broad power to enforce pollution control requirements. If
a facility violates any of the numerous pollution standards, then the regulators
have several civil remedies at their disposal, including injunctive relief.4 The
waivers of sovereign immunity, however, generally have not given states the
power to fine federal facilities, although state attorneys general have contended
that the waivers do allow states to assess fines, or civil penalties, against the fed-
eral government. The Supreme Court’s decision in Department of Energy v. Ohio
reinforced the view that sovereign immunity waivers may not include civil
penalties.5 In dicta, however, the Court opined that some circumstances could
arise under which the Clean Water Act (CWA) waiver might allow for civil
penalties as “coercive sanctions.”6

In 1992, however, Congress adopted the Federal Facilities Compliance Act
(FFCA), which amended the Solid Waste Disposal Act (SWDA)—commonly
known as the Resource Conservation and Recovery Act (RCRA)—allowing
states to assess civil penalties against federal installations for noncompliance.7

The FFCA, however, applied only to solid and hazardous waste.8 The FFCA’s
waiver of sovereign immunity did not apply to any other environmental
statutes.9 Congress, however, has since passed similar legislation for the lead
exposure amendments to the Toxic Substance Control Act (TSCA)10 and the
Safe Drinking Water Act (SDWA).11

The underlying premise supporting sovereign immunity originates from
the Supremacy Clause of the U.S. Constitution and is “exemplified in the Ple-
nary Powers Clause of the Constitution.”12 The principle established that
states could not constitutionally regulate federal activities unless Congress
consented to such regulation. Congress, however, has not always crafted clear
sovereign immunity language. Therefore, courts have developed rules of in-
terpretation when sovereign immunity was claimed based on ambiguous lan-
guage.13 The rules of interpretation—outlined in McClellan Ecological Seepage
Situation (MESS) v. Weinberger—concluded that a waiver of sovereign immu-
nity would not be recognized unless it was “clear, concise and unequivocal.”14

Further, “If there is any doubt, waiver will not be found. Waiver cannot be im-
plied. It cannot be assumed. It cannot be based on speculation, surmise or
conjecture.”15 This premise later was reiterated in the Supreme Court’s opin-
ion in Department of Energy v. Ohio, in which the Court determined that the
Department of Energy could not be fined for past violations of the RCRA or
the CWA.16

The doctrine of sovereign immunity has a long history. With regard to envi-
ronmental statutes, the Supreme Court’s 1976 decision in Hancock v. Train
prompted a new legislative trend toward more clearly worded waivers of sov-
ereign immunity.17 In that case, the Supreme Court held that the state permit-
ting requirements did not apply to federal installations. Congress responded by
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amending the federal facility provisions of the Clean Air Act (CAA), the CWA,
and the SDWA and passed a more carefully worded sovereign immunity waiver
with the RCRA.18 The waiver language in these environmental statutes, al-
though similar, is not uniform. Therefore, practitioners must carefully exam-
ine each waiver separately to fully understand its applications.

Section 313(a) of the CWA, for instance, requires federal installations to
“comply with all Federal, State, Interstate, and local requirements, adminis-
trative authority, and process and sanctions respecting the control and abate-
ment of water pollution in the same manner, and to the same extent as any
nongovernmental entity including the payment of reasonable service
charges.”19 Following the Supreme Court’s decision in Hancock v. Train, Con-
gress added that the waiver “shall apply (A) to any requirement whether sub-
stantive or procedural (including any recordkeeping or reporting require-
ment, any requirement respecting permits and any other requirement,
whatsoever).”20 The section further waives immunity “to any process and
sanction, whether enforced in Federal, State, or local courts or in any other
manner.”21 The CWA waiver also provides that the federal government may
remove any sanction against it to federal district court and that no officer or
employee of the federal government could be held liable for fines arising from
“performance of his official duties.”22 Finally, the “United States shall be liable
only for those civil penalties arising under Federal law or imposed by State or
local court to enforce an order or the process of such court.”23

In Department of Energy v. Ohio, the Court’s decision on the CWA sover-
eign immunity waiver hinged, among other things, on the interpretation of
the term “process and sanctions.”24 The State of Ohio had sought penalties for
violations of state and federal pollution laws—including the CWA and the
RCRA—at the Department of Energy’s uranium processing plant in Fernald,
Ohio.25 The state contended that the “federal facilities” and “citizen-suit” sec-
tions in the CWA effectively waived sovereign immunity for fines. Ohio ar-
gued that the word “sanction” in the CWA federal facilities section was in-
tended to encompass punitive fines.26 The Supreme Court, however, held that
any waiver of sovereign immunity must be clear and unequivocal and—with
regard to punitive fines—the CWA sovereign immunity waiver failed to meet
that test.27

The Court also opined that states could impose civil penalties if assessed as
“coercive sanctions.”28 Justice David Souter wrote for the majority that the
language in the CWA waiver that federal facilities “shall be subject to . . . all
Federal, State and local . . . sanctions” indicated that Congress intended to
allow civil penalties when used as a coercive tool in instruments such as court
orders or judgments.29 Justice Souter also found support for this interpreta-
tion of the language that the “United States shall be liable only for those civil
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penalties arising under Federal law or imposed by a State or local court to en-
force an order or the process of such court.”30 The Department of Energy v.
Ohio dictum indicates that, under the CWA waiver, local courts might be able
to issue compliance orders followed by contempt citations for violations, and
possibly even stipulated penalties. The latter passage is unique to the CWA.
Therefore, a state seeking “coercive sanctions” pursuant to any other environ-
mental statute would be less likely to succeed.

Some commentators reacted harshly to the Court’s decision in Department
of Energy v. Ohio. One commentator saw its requirement of a “clear and un-
equivocal waiver” as part of a pattern by the Court of establishing “clear state-
ment rules” in many contexts. “The Court has not explained why it created
such a strong clear statement rule for waivers of federal sovereign immunity,”
wrote Professor John C. Nagle. “None of the Court’s opinions have defended
sovereign immunity or explained the apparently increased need to protect the
federal government from suit.”31 The undeniable result of the case, however,
was to put the responsibility for drafting a clear statement back on Congress.
Although Congress may originally have intended that civil penalties be among
states’ enforcement tools against the federal government, following Depart-
ment of Energy v. Ohio they no longer were.

In response to Department of Energy v. Ohio, Congress significantly altered
the reach of sovereign immunity under RCRA by passage of the FFCA.32

Under the FFCA, state and federal regulators clearly can assess fines against
federal facilities for violating solid and hazardous waste laws. In its present
form, the federal facilities provision of the RCRA provides that the federal
government be subject to “all administrative orders and all civil and adminis-
trative penalties and fines, regardless of whether such penalties or fines are
punitive or coercive in nature or are imposed for isolated, intermittent, or
continuing violations.”33 Furthermore, “The United States hereby expressly
waives any immunity otherwise applicable to the United States with respect to
any such substantive or procedural requirement (including, but not limited
to, any injunctive relief, administrative order or civil or administrative penalty
or fine referred to in the preceding sentence, or reasonable service charge).”34

With the FFCA, Congress rendered obsolete any case law holding that the
RCRA waiver of sovereign immunity was not “clear and unequivocal.” The
FFCA also clarified the meaning of “reasonable service charge” to include
charges in connection with processing necessary paperwork “as well as any
other nondiscriminatory charges that are assessed in connection with a . . .
solid or hazardous waste regulatory program.”35 The FFCA also created a sec-
ond subsection that empowers the Environmental Protection Agency to initi-
ate administrative actions against federal facilities.36 While the FFCA states
that the federal government would be liable for RCRA violations “for isolated,
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intermittent, or continuing violations,” federal facilities still have a defense
against actions for past violations. President George H. W. Bush, in his adop-
tion press release, stated his belief that the FFCA was ratified “notwithstand-
ing the holding of the Supreme Court in Gwaltney of Smithfield, Ltd. v. Chesa-
peake Bay Foundation.”37 In Gwaltney, the Court held that the Chesapeake Bay
Foundation could not compel the meat-packer defendant to pay civil penal-
ties for wholly past permit violations but rather was required to allege that
such violations were likely to continue.38

Additionally, federal agencies, in particular the Department of Defense, ar-
gued that the FFCA, by its own language, only applied to solid and hazardous
waste regulation—that it did not apply to any other environmental laws, such
as the RCRA sections governing underground storage tanks (USTs).39 Section
9007 of the RCRA provides its own waiver of sovereign immunity governing
USTs that is comparable to other sovereign immunity waivers in substance
and scope.40 The agencies argued that Section 9007 provided the exclusive
waiver of sovereign immunity for UST regulation. The U.S. Environmental
Protection Agency (EPA), however, began assessing penalties against federal
facilities in 1998 for failure to meet UST compliance deadlines. The Depart-
ment of Defense requested an opinion from the Office of Legal Counsel
(OLC), Department of Justice, to clarify the issue. In an opinion dated June
14, 2000, the OLC concluded “that RCRA clearly grants EPA the authority to
assess penalties against federal agencies for UST violations.”41 Without relying
on the FFCA waiver of sovereign immunity as authority, the OLC determined
that Section 9006(a)(1) of Subtitle I of the RCRA gave the EPA authority to
issue administrative compliance orders to “any person.”42 Further, OLC found
that Section 9006(c) gave the EPA authority to “assess a penalty, if any, which
the Administrator determines is reasonable taking into account the serious-
ness of the violation and any good faith efforts to comply with the applicable
requirements.”43 Under Section 9001 of RCRA, the definition of “person” in-
cludes “the United States Government.”44 Further, the OLC determined that,
while the FFCA may have given states authority only to assess civil penalties
for hazardous or solid waste violations, the federal facilities provision of the
RCRA gave the EPA Administrator broader authority to assess fines against
federal agencies.45

Until recently, federal agencies would have continued to resist civil penal-
ties assessed by states under UST regulations because the FFCA and the OLC
opinion did not specifically address state penalties for USTs. In its previous
version, the waiver of sovereign immunity for USTs46 was similar to other
non-RCRA sovereign immunity waivers. As with other federal facilities sec-
tions, Congress had waived sovereign immunity against “all Federal, State,
interstate, and local requirements” for USTs.47 Section 9007, however, did

Regulating the Military at Peace 15



not waive sovereign immunity explicitly against “process and sanctions,” as
do the other environmental sovereign immunity waivers.48 The only men-
tion of “process or sanction” in the waiver was in regard to injunctive reme-
dies.49 Therefore, Justice Souter’s dictum in Department of Energy v. Ohio—
indicating that states could impose civil penalties under the CWA if imposed
as “coercive sanctions”—could not have been construed to allow stipulated
penalties for USTs. Accordingly, based on that case, a state could not have
made a credible argument for stipulated penalties regarding USTs. The 2005
Energy Policy Act, however, provided for a clear waiver of sovereign immu-
nity to include “all civil and administrative penalties and fines”50 for viola-
tions of UST requirements. (Arguably, the absence of the “process and sanc-
tion” language in the UST sovereign immunity waiver until 2005 represented
sound public policy. The UST amendment regulates USTs that may have
been placed in the ground many years ago. As with the Comprehensive En-
vironmental Response, Compensation, and Liability Act [CERCLA or Su-
perfund],51 the UST amendments primarily address and attempt to correct
already-existing conditions, rather than being a prospective compliance pro-
gram as the other statutes are. During the 1990s, most federal facilities up-
graded USTs on their grounds to meet required standards. By waiting until
2005 to provide for civil penalties, Congress allowed federal agencies to ac-
complish UST upgrades without the potential for being fined for conditions
that predated passage of the UST amendments.)

Further, the FFCA applies only to environmental laws aimed at regulating
solid and hazardous wastes. For example, the sovereign immunity principle
traditionally has included exemption from local building codes and zoning
ordinances.52 Therefore, if a local government attempts to limit a federal fa-
cility’s solid waste activities, such as landfills, through zoning restrictions, sov-
ereign immunity still would exempt the activity despite the FFCA because
local governments lack zoning jurisdiction on federal enclaves.

As with the CWA, the federal government under Section 118 of the CAA is
required to comply with “all Federal, State, interstate and local requirements,
administrative authority, and process and sanctions” regarding air pollution
“in the same manner, and to the same extent, as any nongovernmental en-
tity.”53 With regard to payment of fines under the CAA, however, there is a
split of authority in the federal courts that has yet to be resolved. Although the
language of the CAA waiver of sovereign immunity is substantially similar to
the language the Court considered in Department of Energy v. Ohio, the Sixth
Circuit held that the CAA’s savings clause in its citizen suit provision contains
an independent waiver of sovereign immunity authorizing state-imposed
punitive civil fines.54 In contrast, the Eleventh Circuit held that the Supreme
Court’s interpretation in Department of Energy v. Ohio of similar federal facil-
ity section language was controlling.55
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Because CERCLA is not primarily a compliance statute in the nature of the
CWA, the CAA, and the RCRA, the federal facilities section of CERCLA oper-
ates substantially differently than the other environmental statutes.56 Pursuant
to CERCLA Section 120, federal facilities are liable for hazardous waste
cleanup costs for which they are responsible.57 Unlike other statutes, there is
no clear waiver of sovereign immunity for state “administrative enforcement
authority.”58 Under Executive Order 12,580, federal lead authority for CER-
CLA cleanup at DOD installations has been delegated to the military services
themselves.59 The Defense agencies carry out their environmental cleanup ef-
forts pursuant to the Defense Environmental Restoration Program (DERP),60

incorporating state requirements as “applicable or relevant and appropriate
requirements” and coordinating with state regulators under Defense-State
Memorandums of Agreement (DSMOAs).61 But the military services do not
view state environmental officers as regulators for CERCLA akin to regulators
of other environmental regimes.

Thus, state regulators appear to lack enforcement authority under CERCLA
to issue orders to compel military services to conduct cleanups of contamina-
tion on federal property. While the federal government may be sued as a party
that is partially responsible for the release of hazardous substances, no provi-
sion for punitive fines exists. Stipulated penalties, however, arguably could be
included in a consent decree that would set cleanup milestones.62 Under CER-
CLA’s enforcement section, stipulated penalties of up to $25,000 per day may
be included in a consent decree.63 However, a federal agency could still argue
that Congress has not “clearly and unequivocally” waived sovereign immunity
for state regulation—to include any economic sanctions.

One way in which state regulators can creatively hold federal facilities ac-
countable, especially in situations in which punitive fines are questionable,
would be through the use of supplemental environmental projects (SEPs).
Under SEPs, a federal facility may agree to establish proactive environmental
programs in lieu of penalties. This approach is often better for the environ-
ment and can avoid contentious wrangling over applicability of punitive fines,
although the federal agency may resist agreeing to SEPs if it is well established
under an environmental statute that there is no waiver of sovereign immunity
for civil penalties. If an agreement for a SEP can be reached, however, it avoids
the questionable public policy of fining one taxpayer-funded agency by an-
other.64

Sovereign Immunity and Applicability of State Law

Under the principle of sovereign immunity, federal environmental attorneys may
also contend that certain state regulatory schemes are completely inapplicable to
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federal activities. Such issues are emerging now between state regulators and fed-
eral agencies, with the federal agencies contending that the scope of each envi-
ronmental waiver of sovereign immunity is limited to the scope of the federal
law. Numerous cases, for instance, have held that the CWA does not apply to
groundwater.65 Therefore, federal agencies can argue that the waiver of sovereign
immunity under the CWA does not apply to groundwater regulation by states66

unless those regulations fall under the sovereign immunity waiver under the Safe
Drinking Water Act, which is restricted by the scope of the Act to underground
injection and wellhead protection.67

Further, depending on applicable facts, federal agencies may argue that
state aboveground storage tank regulatory programs are inapplicable because
there is no federal counterpart and therefore no waiver of sovereign immu-
nity. However, this argument would be limited to unique circumstances in-
volving closed basins not connected to “waters of the United States.”68 State
regulators do have authority under the CWA to regulate ASTs that may release
into waters of the United States.69 But absent authority under the UST provi-
sions and absent a potential for a release into waters of the United States, states
may lack a legal hook with which to regulate the ASTs.

Federal agencies have also contended that the waiver of sovereign immunity
in RCRA does not provide state regulators the authority to compel the agen-
cies to surrender a property right.70 Under state law, for instance, Colorado re-
quires an “environmental covenant” for any environmental remediation proj-
ect in which residual environmental contamination would be left in place that
would require some land use restrictions to be placed on the property.71 The
environmental covenant is a recorded instrument containing applicable envi-
ronmental use restrictions.72 It cannot be “extinguished, limited, or impaired
through issuance of a tax deed or through adverse possession, nor may an en-
vironmental covenant be extinguished, limited, or impaired by reason of the
doctrines of abandonment, waiver, lack of enforcement, or other common law
principles relating to covenants, or by the exercise of eminent domain.”73

Under Colorado law, the environmental covenant “shall run with the land and
shall bind the owner of the land, the owner’s successors and assigns, and any
person using the land.”74 Although there are significant potential benefits to
placing such environmental covenants on properties, federal agencies have
been reluctant to concede to state authority to partially condemn federal
property interests. This issue is of particular significance with regard to base
realignment and closure (BRAC) property and will be discussed further in
chapter 6.

Similarly, there are circumstances under which the CERCLA and the RCRA
corrective action provisions would both apply. Under Section 120 of CERCLA
and Executive Order 12,580, federal agencies are essentially self-regulating in
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environmental cleanup actions at non–National Priorities List (NPL) sites. At
NPL sites, the EPA has primacy under CERCLA and arguably should preempt
state regulation. Although in essence a federal preemption argument rather
than a sovereign immunity argument, federal agencies have argued that ex-
clusive regulatory authority over NPL sites should rest in the United States.
However, in United States v. Colorado,75 the Tenth Circuit upheld Colorado’s
right to enforce its RCRA authority on the Rocky Mountain Arsenal, an NPL
site. The court held that even though the Arsenal was listed on the NPL, the
state’s RCRA corrective action order did not constitute an impermissible chal-
lenge to the ongoing CERCLA remedial action.76

Payment of Reasonable Fees

Each of the federal facilities provisions of the environmental statutes provides
that federal facilities have waived sovereign immunity to pay “reasonable” ad-
ministrative fees or service charges.77 Pursuant to the Supremacy Clause of the
Constitution, however, the federal government would not normally pay taxes
to the state.78 (An exception is disposal of federal low-level radioactive waste
at nonfederal disposal facilities, which is subject to “fees, taxes and sur-
charges”).79 The federal government cannot be compelled to pay a state tax
without a clear “congressional mandate.”80 Many “fees” that military facilities
are requested to pay are couched in terminology that does not make it evident
whether they are really fees that can be paid, or, instead, taxes that cannot.
This question arises routinely on military installations when state regulators
process invoices for annual environmental fees. Such fees may include labels
such as “hazardous waste management fees,” “water pollution fees,” and “fees
for environmental services.” Fees are charges for services rendered by state or
local government regulators as a part of the administration of environmental
programs. To determine whether a charge is payable as a “fee” or must not be
paid because it is a “tax,” federal government attorneys have relied on the
three-prong test set forth in Massachusetts v. United States.81 Under the Mass-
achusetts analysis, the attorney would determine first whether the charge is
nondiscriminatory in its application82—that is, whether the charge dispro-
portionately would penalize the federal agency as compared with nonfederal
entities. Second, the attorney would determine whether the charge was a fair
approximation of the “benefits” the facility received from the state.83 If the
charge was for some service for which the federal government was not eligi-
ble, for instance, such as a remediation fund for leaking USTs, then the federal
government could not pay the fee. Finally, the federal attorney would deter-
mine if the charge was structured to produce revenues that would not exceed
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the total cost to the state of providing the benefits to be supplied. If a state
charged a fee that produced revenue for the general revenue fund for use in
other programs, then it was considered a tax, and the federal agency would
not pay it.84

But the federal environmental attorney’s framework for analysis of envi-
ronmental fees was altered somewhat by a 2006 comptroller general opin-
ion.85 Under the comptroller general’s decision, the U.S. Forest Service was in-
formed that surface water management fees assessed against national forest
lands by King County, Washington, constituted a tax and were not payable
under the CWA’s waiver of sovereign immunity.86 The services provided by
the county in exchange for payment of the “fee” would have included “basin
planning, facilities maintenance, regulation, financial administration, public
involvement, drainage investigation and enforcement, aquatic resource
restoration, surface and storm water quality and environmental monitoring,
natural surface water drainage system planning, intergovernmental relations,
and facility design and construction.”87 In its analysis of the King County
“fee,” the comptroller general found the Massachusetts test to be “inapposite”
to determining federal immunity from state taxation. The comptroller general
instead applied the three-part test from San Juan Cellular Tel. Co. v. Public Ser-
vice Comm’n of Puerto Rico88 to determine whether the King County charge
was a “classic” tax. Under the San Juan Cellular test, as summarized by the
comptroller general, a tax is a charge that “(1) is imposed by a legislature upon
many, or all, citizens, (2) raises money, and (3) is spent for the benefit of the
entire community.”89 A fee, on the other hand, “is imposed by an agency upon
those subject to its regulation, may serve regulatory purposes, and may raise
money to be placed in a special fund to help defray the agency’s regulation-
related expenses.”90 In ambiguous cases, the purpose of the charge may be de-
terminative.“When the three-part inquiry yields a result that places the charge
somewhere in the middle of the San Juan Cellular description, that is, when
assessments have characteristics of both ‘taxes’ and ‘fees,’ the most important
factor becomes the purpose behind the statute or regulation that imposes the
charge,” the comptroller general wrote. “In those circumstances, if the ulti-
mate use of the revenue benefits the general public, then the charge will qual-
ify as a ‘tax,’ while if the benefits are more narrowly circumscribed, then the
charge will more likely qualify as a ‘fee.’”91

Environmental Protection Overseas

Much of the peacetime force of the United States has been sailing the seas and
has been stationed in foreign nations during the past several decades. Naval
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vessels in international waters must comply with international maritime law,
including the International Convention for the Prevention of Pollution from
Ships.92 On land, there is generally no direct application of U.S. environmen-
tal law at peacetime military installations overseas.93 When operating on for-
eign soil, U.S. forces will be required to comply with agreements negotiated
with host nations, which are known as Status of Forces Agreements (SOFAs).
In addition, there is a DOD directive that requires the services to follow, at a
minimum, “baseline” environmental standards applicable to similar opera-
tions in the United States.94 Waivers from applicable standards are granted
only after consultation with the U.S. diplomatic mission in the nation and are
limited to situations in which “compliance with the standards at particular in-
stallations or facilities would seriously impair their actions, adversely affect re-
lations with the host nation or would require substantial expenditure of funds
for physical improvements at an installation that has been identified for clo-
sure or . . . realignment.”95 Disposal of hazardous wastes overseas are limited
to instances in which either (1) disposal complies with the baseline guidance
and any applicable SOFA or (2) disposal complies with the baseline guidance,
and host nation authorities have otherwise agreed to the disposal.96 A docu-
ment establishing the “baseline” for environmental compliance overseas was
published by DOD in March 2000.97

But while the baseline standards might meet substantive requirements of
host nations, they might not completely satisfy host environmental regulators.
In a report issued November 14, 2000, the DOD inspector general issued a re-
port concluding that the military services were generally in compliance with
“country-specific final governing standards” within the European Com-
mand.98 In Italy, however, DOD civilian personnel were charged with Italian
hazardous waste procedural and administrative violations and levied fines.
The report concluded that “the violations occurred because DOD policy does
not recognize host nation procedural and administrative requirements as ap-
plicable environmental standards, and no interim guidance was provided as to
how to respond to Italian regulatory enforcement actions.”99
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THE MILITARY AND OTHER FEDERAL AGENCIES do indeed follow their own set of
rules with respect to environmental law. In some cases, sovereign immu-

nity might provide a shield to regulation under state law. Some of the federal
agencies’ regulations, however, are significantly more stringent than regula-
tions that apply to any state or private entities. Environmental planning regu-
lations, for instance, afford the public and state and local governments an op-
portunity to shape federal programs and projects at their inception. When
dealing with the federal government in the arena of environmental and natu-
ral resources law, practitioners must understand the unique array of require-
ments involved in federal facility environmental planning.

The National Environmental Policy Act

The major environmental planning statute is the National Environmental Pol-
icy Act (NEPA). NEPA requires that federal agencies analyze the effects of an
action on the environment when taking any “major Federal action signifi-
cantly affecting the quality of the human environment.”1 The implementing
regulations, developed by the White House Council on Environmental Qual-
ity (CEQ), establish rules for conducting the type of environmental analysis
required for a given activity or project.2 Federal agencies have further elabo-
rated on those regulations by adopting their own regulations.3

An agency must prepare different types of NEPA documentation depending
on the level of environmental impact that is possible. If an action or project
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definitely will not have an adverse impact on the environment, no NEPA doc-
umentation or only minimal NEPA documentation will be required.4 If an ac-
tion or project could possibly cause significant environmental impacts, the
agency must prepare at least an environmental assessment (EA).5 An EA is in-
tended to evaluate whether significant environmental effects would likely
occur as a result of an activity or project.6 The EA can help the agency to de-
termine whether to conduct an environmental impact statement (EIS), but an
EA is not a prerequisite to an EIS.7 If an agency activity or project will have a
significant impact on the quality of the environment, then the agency must
definitely prepare an EIS.8

Each federal agency has a number of “categorical exclusions,” established
under agency regulations, for which NEPA environmental documentation is
not required. These categorical exclusions consist of routine actions, such as
routine maintenance and repair, which the participating agencies have deter-
mined do not affect the environment either as an individual project or when
considered in light of other projects. The use of such categorical exclusions is
encouraged under the CEQ regulations.9 An EA is appropriate if a categorical
exclusion does not apply to a proposed action or project and if some minor
environmental damage could occur.10

If an EA is completed and it results in a “finding of no significant impact
(FNSI),” then NEPA requires no further environmental analysis. If the pro-
posed action would cause significant environmental impact, however, the
agency must conduct an EIS, which is the highest level of environmental
analysis.11 In addition, an agency can complete a higher level of analysis on a
project than is required. Conducting an EIS allows a federal agency to prepare
and to present matters regarding controversial proposals. In a few select cir-
cumstances, an agency may also determine that, although completing an EIS
would not be legally necessary, it would be prudent to conduct the EIS for
strategic purposes, such as to garner public support for a proposed action or
project.12

Major federal actions that will have an effect on the environment require
NEPA documentation.13 Which projects constitute “major federal actions”
that will have an effect on the “environment,” however, can be a matter of con-
tention. “Major federal actions” can include rule-making or licensing deci-
sions that can affect the environment indirectly.14 Whether a proposed action
requires an EIS is not always obvious. Projects that affect the environment
have included a proposed low-income housing project on Manhattan’s Upper
West Side15 and a proposed jail adjacent to the federal courthouse in New York
City.16 In considering a court challenge to the proposed federal jail in New
York City, the U.S. Court of Appeals for the Second Circuit determined that
NEPA requires a federal agency to consider at least two factors when analyz-
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ing the environmental impacts of a proposed action: “(1) the extent to which
the action will cause adverse environmental effects in excess of those created
by existing uses in the area affected by it, and (2) the absolute quantitative ad-
verse environmental effects of the action itself, including the cumulative harm
that results from its contribution to existing adverse conditions or uses in the
affected area.”17

Determining whether an EA or an EIS is sufficient is highly subjective. To
ensure that the documents in either the EA or the EIS are adequate, a federal
agency environmental attorney will review each document and determine
whether it meets the requirements of the CEQ regulations. For instance, the
document must always present an analysis of all reasonable alternatives, in-
cluding a “no action” alternative, not just the proposed action.18 The docu-
ment must also indicate that the agency proponent considered the issue of en-
vironmental justice—that is, whether minority or low-income populations
disproportionately suffer negative effects as a result of the proposed action.19

The agency must apply NEPA during the planning process prior to making
any project decisions.20 If an agency makes a decision prior to applying NEPA
and uses an EA or an EIS for a post hoc rationalization of its decision, the
agency’s action is illegal and vulnerable to a lawsuit. Under the CEQ regula-
tions, an agency cannot take action on a project that will “limit the choice of
reasonable alternatives.”21 Thus, any action on a project that would predispose
a federal agency toward a particular decision, such as awarding a contract to
begin preparation work, makes the action vulnerable to a lawsuit.

A common error federal project proponents make in preparation of an EA
or EIS is “segmentation,” or “piecemealing,” which is the practice of dividing
a single action “into component parts, each involving actions with less signif-
icant environmental effects.”22 “Segmentation” or “piecemealing” would occur
if an agency analyzed different phases of a single project as separate projects
in separate EAs to avoid conducting an EIS on the total project. Separately an-
alyzing a separate and distinct project, however, is legal and proper. In addi-
tion, “tiering” is also proper and encouraged in the CEQ regulations.23 When
some or most of the aspects of a proposed action have already been discussed
in an earlier EIS, it is permissible to tier off that earlier document with a more
succinct environmental analysis to avoid “repetitive discussions” of the same
issues.24 An EIS can also incorporate by reference information from other
documents.25 If an agency chooses to produce an EIS for a proposal, however,
it need not be tiered off another EIS because an EIS, by definition and prac-
tice, is a complete analysis of an action.

Beyond the rudimentary requirements, the better and more complete an EA
or EIS is, the more likely it is that the federal proponent agency will prevail in
a court challenge. Federal agencies must apply a “rule of reason” to determine
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what factors to analyze. Mere speculation or “worst case” analysis is not re-
quired.26 The purpose of the process is to ensure that federal agencies consider
the environmental effects of their planned projects and actions. Agencies must
“give serious weight to environmental factors” when making project deci-
sions.27 An “affected party” who notices a defect or deficiency in an EA or an
EIS may have a legal cause of action. The Supreme Court early on recognized
that NEPA creates a right of action to sue to enforce federal agency obligations
to consider environmental impacts of their actions.28 As a result, NEPA is a ripe
area for litigation against the federal government and a means of holding it ac-
countable. State officials and the public can make use of a federal agency’s
NEPA requirements to ensure that all potential environmental impacts of a
project are considered.

In an emergency situation, a military service can seek to apply the alterna-
tive procedures policy allowed under the CEQ regulations.29 The alternative
procedures, however, are not intended to excuse the agency completely from its
NEPA analysis responsibility. Under the emergency provision, the agency must
consult with the CEQ, and the agency and CEQ “will limit such arrangements
to actions necessary to control the immediate impacts of the emergency. Other
actions remain subject to NEPA review.”30 This emergency procedure has been
applied and upheld by federal courts in wartime circumstances, such as ramp-
ing up the rate of flights departing from Westover Air Force Base in Massachu-
setts during Operations Desert Shield and Desert Storm and during the de-
mobilization from those overseas situations.31

The Endangered Species Act

Endangered Species Act (ESA)32 compliance will often occur in concert with
the NEPA process. Section 7 of ESA requires that federal agencies consult with
the U.S. Fish and Wildlife Service33 to determine whether a proposed activity
or project will subject any threatened or endangered species or its critical
habitat to “jeopardy.”34 When a federal agency proposes “major construc-
tion”35 (or other activities having a similar impact on the environment) in an
area where species included on the Endangered Species List are present, it
must prepare a “biological assessment.”36 The U.S. Fish and Wildlife Service
will prepare a “biological opinion” that analyzes whether a threatened or en-
dangered species (or critical habitat) is jeopardized by the proposed project or
activity.37 The Service must determine whether the proposed project or activ-
ity will jeopardize threatened or endangered species (or result in the destruc-
tion or adverse modification of critical habitat) or whether an “incidental
take”38 will result that would jeopardize an endangered species.39 The Service
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will issue a biological opinion (BO) that describes the effects on the species,
describes reasonable and prudent measures to minimize harm to the species,
and sets forth terms with which the proponent agency must comply to imple-
ment its proposed action.40 If, after consultation, however, the Service still de-
termines that the activity will “jeopardize” the species, a “jeopardy opinion”
will result.41

Although there is a process for obtaining an exemption from endangered
species requirements for an agency action,42 a finding by the U.S. Fish and
Wildlife Service that an agency action would place a listed species in jeopardy
will normally terminate the proposed action. In Tennessee Valley Authority v.
Hill,43 a tiny minnow-like fish, the snail darter, shut down the massive Tellico
Dam project. In the Supreme Court’s opinion, Justice Warren Burger wrote,
“it may be curious to some that the survival of a relatively small number of
three-inch fish among all the countless millions of species extant would re-
quire the permanent halting of a virtually completed dam for which Congress
has expended more than $100 million.”44 Yet, that is exactly what the provi-
sions of ESA required.45

Moreover, a BO from the U.S. Fish and Wildlife Service (USFWS) finding
that a federal activity will not adversely impact an endangered species is not
necessarily the final word as to whether the federal activity can proceed. In
Center for Biological Diversity v. Rumsfeld,46 an Arizona federal court held that
the U.S. Army and the Service were arbitrary and capricious in determining
that activities at Fort Huachuca, Arizona, would not cause jeopardy to a rare
plant, the Huachuca water umbel, or a rare bird, the Southwestern willow fly-
catcher. The decision concerned the Army’s efforts to come up with a plan to
mitigate the effects of groundwater pumping attributable to the Army’s activ-
ities. “The whole premise of the ‘no jeopardy’ ruling,” the district court judge
wrote, “which is that within three years the Army and other interested parties
will come up with a long-term plan to remedy the groundwater deficit prob-
lem, is an admission that what is currently on the table as far as mitigation
measures is inadequate to support the FWS’s ‘no jeopardy’ decision.”47

Wetlands Protection

Wetlands compliance48 should occur in concert with the NEPA process. Com-
pliance generally requires the agency proponent to coordinate with the U.S.
Army Corps of Engineers or to request special permits. Wetlands compliance
is a controversial and difficult area of environmental law. At first glance, the
law in this area may appear to be straightforward. In reality, the law is not so
simple.
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A permit from the U.S. Army Corps of Engineers (or a state with permit-
ting authority) is required under Section 404 of the Clean Water Act for all
discharges of dredged or fill material into “waters of the United States.”49 “Wa-
ters of the United States” include wetlands that are adjacent to or tributary to
other waters of the United States.50 Courts have even found nonadjacent wet-
lands to be waters of the United States based on their use by migratory water-
fowl or interstate travelers, which constitutes a nexus to interstate commerce
sufficient to establish federal jurisdiction.51 The Supreme Court, however,
overruled the “Migratory Bird Rule” in its 2001 decision, Solid Waste Agency of
Northern Cook County v. United States Army Corps of Engineers.52

“Wetlands” are areas that are inundated or saturated by surface water or
groundwater at a frequency and duration sufficient to support, and normally
do support, vegetation that is typically adapted for life in saturated soil con-
ditions, including swamps, marshes, bogs, and similar areas.53 An area need
not be saturated all year long to constitute a wetland.54 Further, the concept of
discharge or dredged or fill material can be interpreted extremely broadly.
Proposed activities that affect a small creek bed or western arroyo, for in-
stance, could require a Section 404 permit. The dredging or filling of a wet-
land, however, is not the only wetland activity that requires a permit.55 The in-
cidental discharge into a wetland by bulldozers or military vehicles—tracked
vehicles, for instance—could trigger the requirement for a Section 404 permit.
In those circumstances, the federal agency will normally consult with the
Corps of Engineers to determine whether a Section 404 permit is required.56

Such consultation may even be required in desert environments. In addition,
with regard to any federal construction project that might damage wetlands,
Executive Order 11990 requires the proponent agency to make a determina-
tion that “there is no practicable alternative” to the project and that the proj-
ect includes “all practicable measures to minimize harm to wetlands.”57

Cultural Resources Requirements

Another responsibility federal agencies must assume in environmental planning
comes from Section 106 of the National Historic Preservation Act (NHPA).58

Under Section 106, any federal “undertaking”59 triggers a requirement to con-
sult with the federal government’s Advisory Council on Historic Preservation
(ACHP) regarding the fate of districts, sites, buildings, structures, and objects
that are eligible for the National Register of Historic Places.60 These areas in-
clude archeological sites as well as historic structures.61 Ordinarily, properties
that are newer than fifty years old will not be considered to be eligible for the
National Register.62
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Under the ACHP’s regulations, when a federal agency determines that a
proposed action falls within the NHPA definition of an undertaking, the
agency must consult with the state historic preservation officer (SHPO).63 The
agency must also solicit the views of public and private organizations, Native
Americans, local governments, and other groups that are likely to have knowl-
edge of or concerns with the Historic Register eligible properties.64 The agency
may proceed with the proposed project or action if the agency determines that
the project or action will have “no effect” on Historic Register eligible proper-
ties,65 the SHPO agrees with that determination, and there are no objections
raised within fifteen days.66 If the agency determines that there is an effect but
that it is not adverse and the SHPO agrees, the agency may make a “no adverse
effect” determination and advise the ACHP.

If there will be an adverse effect on historic properties, however, the agency
must notify the ACHP and enter negotiations with the SHPO on a memoran-
dum of agreement (MOA) to avoid or to mitigate the adverse effect.67 The
ACHP may enter this consultation process with or without a request from ei-
ther the agency or the SHPO.68 If the agency and the SHPO (and sometimes
the ACHP) cannot reach an agreement, only the head of the federal agency (for
example, the commissioner of the Bureau of Reclamation) may overrule the
SHPO and the ACHP. The agency head may not delegate this responsibility.69

Federal agencies must follow Section 106 requirements when they directly
undertake federal activities and when they are involved indirectly through
funding, approving, permitting, or licensing.70 In its regulations, the ACHP
includes in its definition of a federal undertaking “any project, activity, or pro-
gram that can result in changes in the character or use of historic properties,
if any such historic properties are located in the area of potential effects.”71

Courts have interpreted “undertaking” to include a wide variety of actions, in-
cluding military operations,72 building leases,73 land exchange agreements,74

and revision of agency regulations.75

In addition to the NHPA, the Native American Graves Protection and Repa-
triation Act (NAGPRA)76 and the Archaeological Resources Protection Act
(ARPA)77 can play important roles in the federal environmental planning
process. NAGPRA requires that all federal agencies (and museums) that pos-
sess “Native American human remains and associated funerary objects”78

compile an inventory and notify tribes that might have a cultural link to the
remains and associated objects.79 If the tribe desires, the agency must return
the remains and associated objects to the tribe.80 The agency must also pro-
vide a summary listing of “unassociated funerary objects, sacred objects, and
cultural patrimony.”81 Because newly discovered remains or tribal objects
would fall under the possession and control of the federal agency that discov-
ers them, the federal agency would be required to provide similar notification
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to the tribes and give the tribes an opportunity for consultation and repatria-
tion. Environmental planning in areas with a widespread historic presence of
Native Americans must consider the potential effects of discovering Native
American remains or tribal objects. Failure to comply with these requirements
can cause problems with Native American tribes.

ARPA provides requirements for the protection of archeological sites. If
archeological resources82 are discovered during the course of a federal activity,
and if they must be excavated, the proponent must seek approval for the ex-
cavation from the federal land manager.83 Unauthorized excavation is prohib-
ited under ARPA.84 In addition, the incidental discovery of an archeological
site will trigger the requirements of Section 106 of the NHPA.

Air Conformity Determinations

Section 176(c) of the Clean Air Act (CAA),85 which was adopted with the 1990
amendments to the CAA, requires that all federal actions conform to any ap-
plicable state implementation plan (SIP).86 Thus, federal facilities that are lo-
cated in air pollution nonattainment87 and maintenance areas88 must ensure
that any proposed action will conform to the SIP. Under the EPA’s imple-
menting regulations, a federal action means “any activity engaged in by a de-
partment, agency, or instrumentality of the Federal government, or any activ-
ity that a department, agency, or instrumentality of the Federal government
supports in any way, provides financial assistance for, licenses, permits, or ap-
proves.”89

The air conformity rule sets standards for maximum emissions limits al-
lowed for various air pollutants in nonattainment and maintenance areas.90

For actions that exceed those limits, the proponent federal agency must show
that the action conforms to the SIP.91 The federal agency can demonstrate
conformity by indicating that the action is already accounted for in the SIP,
that the emissions are offset by emission reductions elsewhere within the
nonattainment or maintenance area, or that the action does not contribute to
or increase the frequency of air standards violations.92

When making its conformity determination, a federal agency “must con-
sider comments from any interested parties.”93 The EPA regulations require a
thirty-day notice and comment period.94 The proponent federal agency must
also notify the EPA regional offices and state and local air quality agencies of
the project or action.95 The conformity analysis will normally be done in con-
junction with the NEPA process because it is required prior to taking any ac-
tion and because it has a public notice requirement similar to NEPA’s require-
ment. In its comments to the air conformity rule, the EPA noted that “federal
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agencies should consider meeting the conformity public participation re-
quirements at the same time as the NEPA requirements.”96 This would allow
the proponent agency to streamline the conformity determination process yet
remain consistent with its requirements.

Western Water Rights

For federal agencies that operate in the western United States, special rules re-
garding water rights also apply. The western states generally follow a legal
regime known as the “Prior Appropriation Doctrine” in determining who is
entitled to scarce water resources. The history of the doctrine is tied closely to
the history of the West itself. The doctrine was derived from the principles of
mining law, in which the first prospector to stake a claim is exclusively entitled
to work that claim. The first case to recognize a right of prior appropriation
was Irwin v. Phillips,97 which settled a dispute over water rights between min-
ers. As time passed, agricultural irrigation replaced mining as the primary use
of water in the West, and the doctrine was applied to this new use as well. The
basis of the Prior Appropriation Doctrine, like its mining law precursor, is
“first in time, first in right.”98 In other words, the first person to take water
from a stream and use it for a beneficial purpose becomes the “senior appro-
priator,” and his or her water right to the amount of water diverted is superior
to all other subsequent, or “junior,” appropriators. Beneficial uses normally in-
clude domestic uses, irrigation, industrial uses, and general municipal uses.
Sometimes they include aesthetic uses as well, such as swimming or boating.99

Water rights are typically monitored intensely by local associations of appro-
priators, often known as ditch companies, by local water districts, and by state
officials. The Prior Appropriation Doctrine, however, does not require that
water rights be used either efficiently or wisely.100

Under the Prior Appropriation Doctrine, an appropriator can change the
beneficial use of the water or transfer a water right to another party. An ap-
propriator can change the point of diversion or the type of use, but only under
conditions that would protect the rights of other appropriators.101 Water
rights might also be lost if they are not consistently and beneficially used. Fail-
ure to use a water right coupled with intent to abandon the right constitutes
abandonment, leaving the right open for appropriation by another party.102 In
some states, statutes specify that nonuse for a specified period of time consti-
tutes forfeiture.103

The Prior Appropriation Doctrine is not uniformly applied throughout the
western states. Nine states have adopted a pure form of the doctrine, known as
the “Colorado Doctrine.”104 Ten stats follow a hybrid water law system, which
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incorporates elements of riparian rights as well as prior appropriation.105

While federal facilities enjoy some distinct advantages over private users in the
western states, federal attorneys and engineers must be keenly aware of water
rights systems in their respective states.

The biggest advantage federal agencies enjoy derives from the Supreme
Court’s 1908 decision Winters v. United States.106 The Winters Court held that,
although no mention of water rights was made at the time lands were reserved
for two Montana Indian tribes, the reservation by the federal government of
the land for the tribes constituted an implied reservation of water rights to
support the tribes’ agricultural pursuits, which was the purpose of the cre-
ation of the reservation.107

The Winters Doctrine was expanded in Cappaert v. United States,108 which
held that the United States was entitled to instream flows of groundwater
needed to support a species of wildlife at a national monument.109 The Court
stressed that, because the proclamation creating the park made specific refer-
ence to a rare and unusual species of fish living in Devil’s Hole, an under-
ground spring at Death Valley National Monument, protection of the species
was implied as a purpose for the reservation of the land.110 The Court held
that the United States, in reserving public land for a specific purpose, was en-
titled to all previously unappropriated waters “necessary to accomplish the
purposes for which the reservation was created.”111

In United States v. New Mexico,112 however, the Supreme Court rejected the
U.S. Forest Service’s efforts to protect instream flows for aesthetic, recre-
ational, and fish-preservation purposes in the Gila National Forest in New
Mexico. In New Mexico, the majority of the Court based its decision on the
notion that protection of instream flows for aesthetic purposes was outside
the “relatively narrow purposes for which national forests were to be re-
served.”113 Justice Lewis Powell questioned in dissent whether “the forests
which Congress intended to ‘improve and protect’ are the still, silent, lifeless
places envisioned by the Court. . . . The forests consist of the birds, animals,
and fish—the wildlife—that inhabit them, as well as the trees, flowers, shrubs
and grasses.”114

The New Mexico decision is significant in that it illustrates the Court’s re-
luctance to stretch the reserved water right beyond the purpose of the reser-
vation of land. Federal agencies, therefore, that have responsibilities under
ESA or other statutes, therefore, which were not a part of the initial reserva-
tion of land may have to work within the state appropriation system to ac-
quire sufficient water rights to protect species. This sometimes puts federal
agencies in a difficult position in attempting to balance its legal obligations
under ESA and other environmental statutes with the demands of other water
users.115
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For challenges to a federal agency’s water rights under state systems, how-
ever, the McCarran Amendment116 provides only a limited waiver of sovereign
immunity. The statute grants state jurisdiction over the United States in any
“suit (1) for the adjudication of rights to the use of water of a river system or
other source or (2) for the administration of such rights, where it appears that
the United States is the owner of or is in the process of acquiring water rights
by appropriation under state law, by purchase, by exchange, or otherwise, and
the United States is a necessary party to such suit.”117 The statute, however,
only applies to “general adjudications” involving all the water rights of all ap-
propriators on a stream.118 It does not waive sovereign immunity for chal-
lenges by individuals seeking to determine their relative priorities against the
United States.119

A unique feature of the waiver of sovereign immunity under the McCarran
Amendment is that it requires the federal government to defend itself in state
courts when the required elements are met.120 This differs from the process fa-
miliar to most federal attorneys, which calls for immediate removal to federal
district court.121 Thus, the McCarran Amendment sacrifices the “home field
advantage” federal attorneys normally enjoy. The rationale behind allowing
the state adjudication process to consider federal water rights within the states
was the assumption that states were better equipped to deal with complex
water rights questions. Not everyone agrees. “There is nothing about the re-
served right,” one critic wrote, “that cannot be fully and more simply resolved
consistent with principles of federalism in a federal court declaratory judg-
ment action, if the parties were willing to see it done that way.”122

Environmental Planning Overseas

Each of the military services has maintained a substantial force outside the
continental United States (known in military jargon as “CONUS”—meaning
the continental United States but not including Alaska and Hawaii), and many
of those troops are stationed in foreign countries. In the United States (in-
cluding Alaska and Hawaii), NEPA is a clear requirement. Yet, it is not entirely
clear what law applies in determining environmental impacts of U.S. forces
overseas. Courts have generally held that NEPA does not apply outside the
United States, except for Antarctica. Early decisions indicated that NEPA
might apply abroad.123 Subsequent decisions, however, solidified the notion
that there would be no extraterritorial application of NEPA. The U.S. District
Court for the District of Columbia, for instance, found in NEPA Coalition of
Japan v. Aspin that Congress had not clearly expressed its intent to apply NEPA
outside the United States, triggering the presumption against extraterritorial
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application.124 In Aspin, plaintiffs were attempting to force DOD to prepare
EISs for military facilities in Japan despite the fact that those operations were
governed by long-standing treaty arrangements.

In 1979, President Carter signed Executive Order 12,114, which adopted the
position that NEPA does not apply to U.S. government activities overseas but
nevertheless establishes requirements that agencies consider the effect of their
actions on the environment overseas in certain circumstances.125 The execu-
tive order was based entirely on the president’s independent authority over the
administration of the executive branch and has no statutory underpinning.
Unlike NEPA, its violation does not give rise to a cause of action to challenge
a government decision in court by the public or any interested party.

The DOD directive implementing the executive order requires that pro-
posed actions affecting the “global commons”—areas outside the jurisdiction
of any nation—be subject to a documented decision process.126 “The focus
[with regard to the global commons],” the directive states, “is not the place of
the action, but the location of the environment with respect to which there is
significant harm.”127 The requirements apply to “major Federal actions that do
significant harm” to the environment, and the documents required include
“Environmental Assessments and Environmental Impact Statements,” similar
to NEPA.128

The DOD directive also requires environmental analysis for actions con-
ducted in foreign countries or that affect a “protected global resource.” No ac-
tion is required “with respect to Federal actions that affect only the environ-
ment of a participating or otherwise involved foreign nation and that do not
involve providing products or physical projects producing principal products,
emissions, or effluents that are prohibited or strictly regulated by Federal law
in the United States, or resources of global importance that have been desig-
nated for protection.”129 “Environmental Studies” conducted under the direc-
tive either bilaterally or multilaterally are required to contain a review of the
affected environment, any significant actions taken to avoid or mitigate envi-
ronmental harms, and a description of any other significant environmental is-
sues as appropriate.130 “Environmental Reviews” are documents that are pre-
pared unilaterally by the United States and must include a description of the
affected environment, predicted effect of the proposed action on the environ-
ment, and analysis of significant actions being taken to protect or improve the
environment in light of the proposed action.131 Exemptions to the require-
ment include actions that are not anticipated to cause significant environ-
mental harm outside the United States, disaster and emergency relief efforts,
actions taken by the president, or actions taken by or at the behest of the pres-
ident or a cabinet officer in the course of armed conflict or when national se-
curity or national interest is involved.132 Decisions as to whether an action is
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likely to cause significant harm to the environment “normally will be made in
consultation with the concerned foreign governments or organizations.”133 If
the military service determines that the action is not likely to cause significant
environmental harm, then “the file will be documented with a record of that
decision and the decision-makers who participated.”134

If the agency proceeds with a study, however, then it can take no action with
respect to the proposal that would harm the environment until the study is
completed.135 The contents of the study “must be flexible because of such con-
siderations as the sensitivity of obtaining information from foreign govern-
ments, the availability of useful and understandable information, and other
factors.”136 Still, each study “should” include a consideration of the affected
environment, the predicted effects on the environment, actions taken by the
governmental entities to “protect or improve” the environment, and, if no ac-
tions will be taken to “protect or enhance the environment, whether the deci-
sion not to do so was made by the affected foreign government or interna-
tional organization.”137 Procedures “may be modified where necessary to . . .
enable the component to act promptly; . . . avoid adverse impacts on relations
between the United States and foreign governments; . . . avoid infringement or
the appearance of infringement on the sovereign responsibilities of another
government”; or to protect national security interests or governmental confi-
dentiality.138

Along with NEPA, extraterritorial application of the Endangered Species
Act is questionable. Lujan v. Defenders of Wildlife highlighted the difficulty of
pursuing a case based on overseas impacts to endangered species.139 In Lujan,
the plaintiffs had sought to compel the U.S. Fish and Wildlife Service
(USFWS) and the National Marine Fisheries Service (NMFS) to require con-
sultation under ESA Section 7(a)(2) for actions taken by U.S. government
agencies in foreign nations.140 Although the USFWS and the NMFS had in
1978 issued a joint regulation stating that obligations imposed by Section
7(a)(2) extended to actions taken in foreign countries, the agencies reconsid-
ered that position and in 1983 issued a revised joint regulation requiring con-
sultation only for actions taken in the United States or on the high seas.141

At issue before the Supreme Court in Lujan was not the USFWS and NMFS
regulation itself but the standing to challenge it. The Lujan plaintiffs, at-
tempted to show standing by submitting affidavits by its members. In one af-
fidavit, a member attested that she had traveled to Egypt and “observed the
traditional habitat of the endangered nile crocodile there” and that she would
suffer harm if she were unable to return to observe the habitat and the croco-
dile directly due to the United States’ “role . . . in overseeing the rehabilitation
of the Aswan High Dam . . . and developing . . . Egypt’s . . . Master Water Plan.”
Another affidavit stated that another member had “observed the habitat” of
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other endangered species in Sri Lanka, which might be affected by a project of
the Agency for International Development.142 The Supreme Court, however,
found that the affidavits did not support a finding of “actual or imminent” in-
jury required to establish standing to challenge the ESA regulation.143 In ad-
dition, the Court found that they failed to demonstrate redressability because
they had not challenged “separate decisions to fund particular projects al-
legedly causing them harm” but rather a “more generalized level of Govern-
ment action (rules regarding consultation), the invalidation of which would
affect all overseas projects.”144

After Lujan, it became difficult to imagine how any environmental organi-
zation could ever challenge the basic premise of the USFWS and the NMFS re-
garding the overseas applicability of ESA. Lujan left Executive Order 12,114
and its derivative DOD directive as the only legal authorities governing envi-
ronmental analysis of the military’s peacetime activities overseas. With its
many broad exemptions, it would appear that overseas commanders have lit-
tle to be concerned about as compared to comparable environmental plan-
ning requirements within the United States. Some would argue that environ-
mental planning requirements even within the United States should offer a
similar flexibility—that the requirements should act as a guide in planning
government actions rather than as an expensive document-drafting exercise
necessary only to avoid getting sued. The drawback of the overseas require-
ments are that they lack clear standards to ensure that minimum environ-
mental protections are put into place, and there is no enforcement authority
outside of the Department of Defense and the military services themselves.
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THE REGULATORY AND COMPLIANCE POSTURE of the military is constantly
changing. New issues are emerging, driven by changing circumstances

and views. The balance between environmental protection and accomplishing
effective training for war frequently presents novel issues. Among the promi-
nent issues unique to the military today are determining how military muni-
tions should be treated within the environmental law framework, determin-
ing when to apply national security exemptions in environmental law, and
protecting military training on land and at sea from being compromised by
environmental “encroachment” issues.

Military Munitions

Military munitions are inherent to the military mission, and they pose special
problems for both environmental regulators and the military services. With
changes in military threats and expectations, both in size and structure, since
the close of the Cold War, the military must deal with vast stockpiles of un-
used munitions throughout the country. In addition, the military no longer
has the need for many of the training ranges that were active for decades from
World Wars I and II through the Cold War. Most of those ranges are littered
with spent munitions and unexploded ordnance. Although much of these
munitions materials would be considered “reactive” within the meaning of the
Resource Conservation and Recovery Act (RCRA), the point at which muni-
tions become a “waste” was an open question. RCRA defines the term “solid
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waste” to include “garbage, refuse, sludge from a waste treatment plant, water
supply treatment plant, or air pollution control facility and other discarded
material, including solid, liquid, semisolid, or contained gaseous material re-
sulting from industrial, commercial, mining, and agricultural operations, and
from community activities.”1 In the military’s traditional view, when firing a
round downrange, an artilleryman wasn’t “discarding” the round. Rather, he
was using the material for the purpose intended, even though he had no in-
tention of retrieving it and using it again. Since the fired round was not a
waste, it was not regulated under RCRA; rather, the military tended to view
military munitions, including unexploded ordnance, as safety hazards rather
than environmental cleanup imperatives. State regulators tended to view the
round, once it landed on the range, as a de facto discarded item. In adopting
the Federal Facilities Compliance Act (FFCA) in 1992, Congress made an at-
tempt to provide a solution to this impasse. It directed the Environmental
Protection Agency (EPA) to consider special regulations for military muni-
tions and called for consultation between the EPA and the Department of De-
fense (DOD) to determine when military munitions would become subject to
RCRA’s regulatory scheme.2

After extensive discussion between the government departments, the result-
ing product was the Military Munitions Rule (MMR).3 The MMR became ef-
fective on August 12, 1997. Military munitions wastes are defined as “solid
wastes” within the MMR.4 That definition, however, does not mean that mu-
nitions wastes are not hazardous wastes. They may still be regulated as hazard-
ous wastes if they exhibit one of the characteristics associated with hazardous
wastes, such as reactivity.5 Under the MMR, an unused munition is not a waste
until it has been abandoned by being disposed of, burned, or treated prior to
disposal;6 removed from storage for the purpose of being disposed of;7 dam-
aged to the point that it cannot be repaired and cannot be recycled or used for
another purpose;8 or has been determined to be a solid waste by an authorized
military official.9 Munitions on active ranges and inactive ranges that are po-
tentially active are not considered a solid waste as long as they are used for their
intended purpose, which includes munitions that are used for the training of
military personnel and of explosives and emergency response specialists;10 mu-
nitions that are used for research, development, testing, and evaluation;11 and
munitions that are destroyed during certain range clearance operations.12

When munitions on active ranges are handled for disposal, they become a solid
waste unless they are destroyed in emergency response actions. The MMR does
not apply to closed ranges, and regulators may still have to wrangle with the
military regarding when a spent munition becomes a waste at closed ranges.

The EPA encourages states to adopt the terms and provisions of the MMR;
however, it acknowledges that states may adopt requirements with respect to
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military munitions that are more stringent or broader in scope than the fed-
eral requirements. Only a handful of states authorized to administer their own
hazardous waste programs have yet to adopt the MMR.13

The MMR, to the degree it has been adopted by states, provides a measure
of certainty respecting the regulatory status of military munitions that fall
within the rule. Without that certainty, munitions left on closed ranges are
subject to a range of interpretations—from being considered “discarded ma-
terial” under 42 U.S.C. Section 6903 and thus possibly subject to the Compre-
hensive Environmental Response, Compensation, and Liability Act (CER-
CLA) or RCRA corrective action requirements to being considered, in the
DOD’s view, material used for the purpose intended and thus not a waste at
all. The DOD attempted to close the gap in authorities with a draft “Range
Rule,” which would have applied to closed, transferred, and transferring
(CTT) ranges and was published in the Federal Register in 1997 but, because
of resistance from the environmental community, never finalized.14 The DOD
in the year 2000 opted instead to enter into a bilateral memorandum of un-
derstanding with the EPA on “Unexploded Ordnance (UXO) Management
Principles.”15 Because it was never adopted as a final regulation, this memo-
randum cannot be considered to have the force of law. However, because its
principal signatories were the DOD and the EPA, it is instructive. In it, the
DOD reiterated its commitment to adopting the “Range Rule” and agreed to
conduct response actions for explosives safety hazards, including UXO, fol-
lowing a CERCLA-like process “to address human health, environmental, and
explosives safety concerns on CTT ranges.”16 State authority to regulate on
CTT ranges is ambiguous. If a property is subject to a RCRA facility permit, a
state may have a sharp regulatory hook on which to base RCRA corrective ac-
tion requirements. A state may also attempt to exert authority under “mini-
CERCLA” environmental cleanup laws,17 but if the property remains in the
ownership of the federal government, such an argument would likely be con-
tested on the ground that, although the federal government must follow state
substantive requirements, the federal government has not waived sovereign
immunity for state regulatory enforcement authority under CERCLA.18

In addition, under the recently promulgated Munitions Response Site Prior-
itization Protocol (MRSPP),19 the DOD adopted standards for prioritizing
munitions cleanup sites on DOD-owned, leased, or controlled property in the
United States, excluding operational ranges, treatment facilities, and manufac-
turing and storage facilities. The rule was promulgated in response to Con-
gress’s mandate in the National Defense Authorization Act for Fiscal Year 2002,
which required the DOD to develop an initial inventory of sites known or sus-
pected to contain military munitions and a comprehensive plan for cleanup.
The rule requires the DOD to seek regulator and community involvement in
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the prioritization process.20 In sequencing response activities, the DOD com-
ponents must consider such factors as concerns expressed by regulators and
other stakeholders, cultural and social factors, economic factors, ecological risk
factors, anticipated reuse, and mission-driven requirements.21

Still, issues involved with military munitions responses have consistently
vexed the military services. In December 2003, the General Accounting Office
(GAO—now known as the Government Accountability Office) completed a
study of the DOD’s munitions response program, concluding that the DOD
“does not yet have a complete and viable plan for cleaning up military muni-
tions at remaining potentially contaminated sites.”22 The GAO report found
that the Pentagon had made only “limited progress” on cleaning up some 15
million acres of property that are known or suspected to be contaminated
with military munitions.23 The report recommended that the services estab-
lish stricter deadlines for identifying and evaluating sites, reassess the
timetable proposed for reevaluating sites using new risk assessment proce-
dures, and establish interim goals for cleanup phases.24

Another recent emerging issue with respect to munitions concerns perchlo-
rate, a previously unregulated substance that is a primary ingredient of solid
rocket propellant. The most common variety is ammonium. The regulatory
status of perchlorate is a developing issue in the United States. Although there
is concern that perchlorate may pose health risks at certain levels of exposure,
the military services believe neither the EPA nor the states have complete sci-
entific data to establish comprehensive cleanup standards. The EPA has estab-
lished an official reference dose (RfD) of 0.0007 mg/kg/day of perchlorate. Ac-
cording to the EPA, this level is consistent with the National Academy of
Science’s recommended reference dose. A reference dose is a scientific estimate
of a daily exposure level that is not expected to cause adverse health effects in
humans. While occurring most frequently at domestic Air Force installations,
ammonium perchlorate has been detected at Army and Navy sites, too. Per-
chlorate contamination is an issue at both active and closed installations.25

National Security Exemptions

The environmental regulatory statutes generally provide a means for the pres-
ident to exempt a military service from compliance when it is imperative to
the national defense, although such exemptions are rarely used. Under the
Clean Water Act, for instance, the president may exempt from compliance any
“weaponry, equipment, aircraft, vessels, vehicles, or other classes or categories
of property.”26 Professor Stephen Dycus used the controversy over the Navy’s
unpermitted firing into the Pacific Ocean at Vieques Island, Puerto Rico, to
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demonstrate the preference for compliance, even if belated, over noncompli-
ance. In the resulting court battle, the Supreme Court ultimately rejected
Puerto Rico’s argument that the Navy’s remedy was to seek a presidential ex-
emption, noting that ordering the Navy to apply for a permit but refusing to
grant an injunction came closer to meeting the purpose of the statute, which
was to encourage compliance.27

Similarly, the Clean Air Act (CAA) allows an exemption for a federal emis-
sion source if the president determines it to be in the “paramount interest of
the United States.” He may also extend the exemption to “weaponry, equip-
ment, aircraft, vehicles, or other classes or categories of property which are
owned or operated by the Armed Forces.”28 The CAA exemption was invoked
by President James Earl Carter in 1980 in a situation involving the relocation
of approximately 114,000 Haitian and Cuban “Boat Lift” refugees to Fort Allen,
Puerto Rico, a naval communications center. In response to local objections
that the relocation to Fort Allen violated environmental laws, the president
signed Executive Order 12,244, which exempted Fort Allen emissions sources
“from compliance with the provisions of the [CAA].”29 There is no such ex-
emption for new sources, and an exemption from requirement for hazardous
air pollutants is only available when no technology is available to comply.

RCRA also gives the president authority to exempt a federal agency from its
requirements if it is in the “paramount interest of the United States to do so.”30

The exemption can last no longer than a year, with subsequent one-year ex-
emptions granted only by a separate determination by the president for each
period of exemption and an annual report to Congress giving the reason for
each exemption.31 A court challenge regarding the Air Force’s operations at
Groom Lake, Nevada, involved a RCRA presidential exemption. Following
President Clinton’s granting an exemption of operations “that would require
the disclosure of classified information that operating location to any unau-
thorized person,”32 the Ninth Circuit upheld the exemption against arguments
that the president could exempt a facility from RCRA but not documents be-
cause of their status. The court held that it was in the president’s discretion to
determine what was in “the paramount interest of the United States.”33

In spite of the potential for waivers from environmental laws for national se-
curity reasons, it has been argued that the rarely used exemptions are generally
too narrow and contemplate limited, one-time uses. In a 2004 article in the Air
Force Law Review, for instance, three Air Force colonels argued that the ex-
emptions currently provided in environmental law are not enough. “Although
DoD might be able to take greater advantage of these exemptions from time to
time, the bottom line is that we must be able to train the way we fight, and we
must be able to operate to defend the country in its interests,” they wrote. “In-
dividual pieces of this day-to-day training are difficult to quantify in absolute
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national security terms. . . . The aggregate result of having to employ these ex-
emptions on a case-by-case basis might be ‘death by a thousand cuts.’ The
death in question being the totality of realistic training for the military.”34 Un-
fortunately, lacking any evidence to demonstrate how lack of certain environ-
mental law exemptions impedes training, the colonels’ arguments don’t sup-
port their conclusions. In fact, replete with examples of instances in which
presidential exemptions have been invoked and upheld by the courts, the arti-
cle tends to bolster the counterargument that existing exemptions should be
sufficient to provide for military contingencies.

The Readiness and Range Preservation Initiative

Reflected in the three colonels’ call for wider exemptions was a widespread
frustration in the Department of Defense with environmental restrictions that
at times seem to make no sense to military commanders. In 2002, following a
GAO report that expressed concerns over civilian “encroachment” on military
training35 and with a sympathetic Republican majority in Congress, the Penta-
gon attempted to push back against those restrictions, announcing a “major ef-
fort to address encroachment, sustain our training and testing ranges, and
maintain force readiness.”36 Encroachment, according to the 2002 GAO report,
had included unplanned or incompatible commercial or residential develop-
ment around installations, competition for airspace, competition for frequency
spectrum, designation of critical habitat under the Endangered Species Act
(ESA), and potential environmental regulation of military munitions, air qual-
ity issues, and noise.37 The GAO report concluded that encroachment “has lim-
ited the extent to which training ranges are available or the types of training
that can be conducted.”38 The GAO report also found, however, that the Pen-
tagon had not produced sufficient data to show “to what extent encroachment
has significantly affected training readiness or costs, even though officials in
congressional testimonies and other forums cited examples of encroachment
at times preventing the services from training as they would like to.”39

Deputy Undersecretary of Defense Raymond Dubois, in explaining efforts
to recast the balance between the environment and military training, ex-
plained that the Readiness and Range Preservation Initiative (RRPI) was not
seeking exemptions from environmental law but rather “seeking to strike a
sensible balance between these two national imperatives.”40 The RRPI effort
sought statutory recognition within RCRA, the Endangered Species Act, and
the CAA and other environmental statutes that actions typical of military op-
erations did not violate environmental laws.41
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As an example of environmental laws that impeded military training, DOD
officials cited the Migratory Bird Treaty Act (MBTA),42 which is a statute en-
acted in 1918 to implement the International Convention for the Protection
of Migratory Birds.43 In Center for Biological Diversity v. Pirie,44 the District
Court for the District of Columbia held that the Navy had violated the act by
live fire training activities without a permit that sometimes killed migratory
birds on an island in the Marianas and temporarily enjoined military training
until the Navy sought a permit for the incidental “taking” (e.g., killing) of mi-
gratory birds. The MBTA became one of the first targets of the DOD’s efforts
to seek statutory relief from environmental laws in 2002.

DOD officials have stated that they have found ways to comply with envi-
ronmentally restrictive laws but at a high cost. “While in some cases, based on
the creative minds of military planners and their environmental teams, there are
and have been feasible training workarounds, all too often, such workarounds
chip away at the basic fabric and underpinnings of the training objectives,”
wrote Assistant Deputy Undersecretary Alex Beehler and Lt. Col. Ann Erin Mer-
cer. “Where once a thousand troops could train together, now only a hundred
can operate.”45

As could be expected the legislative proposals drew immediate opposition.
States attorneys general argued that there was no evidence that RCRA, CER-
CLA, or the CAA had adversely affected military readiness.46 “As of this writ-
ing, DoD has still not identified a single example where any of these laws has
actually caused an adverse impact on military readiness,” the attorneys general
wrote.47 “Given the widespread contamination from military activities,” the
attorneys general continued, “and the responsible track record states have de-
veloped over the past two decades of regulating the environmental aspects of
military activities, we do not think that ‘uncertainties about future application
and enforcement’ of these environmental laws justifies preempting state and
EPA authority over cleanup of munitions-related contamination at potentially
thousands of sites around the country.”48

Some critics saw the measure as a part of a larger effort by the George W.
Bush administration to roll back environmental protections generally by chip-
ping away, first, at laws few Americans sympathize with but over time creating
a greater tolerance for changing all environmental laws.49 Others joined the
state attorneys general in questioning the need for legislative changes. “The
Defense Department claims that environmental compliance has jeopardized
military readiness,” wrote Professor Dycus. “But there is almost no evidence to
support that claim. . . . The military’s stunning successes in Afghanistan and
Iraq were achieved using troops trained and weapons tested under existing
environmental statutes and regulations.”50
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Efforts to alter the applicability of certain environmental laws to military
activities even caused some conflict within the Bush administration itself.
Having listened to testimony before the Senate Armed Services Subcommittee
on Readiness and Management Support, then-EPA Administrator Christine
Todd Whitman wrote a letter to Defense Secretary Donald Rumsfeld explain-
ing that she was surprised to hear testimony from DOD witnesses “creating
the impression that EPA has prevented vital military training.”51 She re-
counted some of the testimony that was given during the hearings, explaining
that she was only aware of one instance in which enforcement of EPA regula-
tions had affected training—at Massachusetts Military Reservation in Cape
Cod, where EPA took action “only after other efforts failed to stop the spread
of contamination to the only source of drinking water for hundreds of thou-
sands of people.”52

Rumsfeld, however, wasn’t moved. “The fact remains that the manner in
which certain environmental laws are being applied is seriously hampering
our military training opportunities in several areas of the United States,” he
stated in his brief reply. “It is a big problem and we are grateful for your 
assistance in helping us address the matter. I am certain we can protect the
environment without unduly restricting our ability to train our armed
forces.”53

Although the Pentagon would continue to push its agenda, the RRPI leg-
islation initially met with mixed results. Pentagon efforts to reshape environ-
mental laws were more successful in the arena of wildlife laws than in re-
forming the major statutes regulating pollution. Congress in 2002 approved
a measure allowing incidental taking of migratory birds by the military so
long as they were a result of military readiness activities, an exemption in-
tended to last until the U.S. Fish and Wildlife Service developed regulations
for issuance of incidental take permits.54 In related legislation the following
term, Congress approved an amendment to the Endangered Species Act pro-
viding that the U.S. Fish and Wildlife Service would not designate any DOD-
controlled lands that are subject to an Integrated Natural Resources Manage-
ment Plan (INRMP).55 Military facilities are required to prepare an INRMP
under the Sikes Act.56 Congress in 2003 also created a broad exemption in the
Marine Mammal Protection Act57 for “national defense,” and redefined, with
respect to the military activities, “harassment” of species to require greater
scientific evidence of harm.58 These measures incrementally diminish the
legal protections of the species concerned. It remains to be seen how much
they will result in actual harm to species populations. With responsible stew-
ardship by military commanders, it is possible that harm to species will be
negligible. If commanders attempt to aggressively exploit the relaxed re-
quirements, however, damages to species could be significant.
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Navy Sonar and Operations at Sea

Since the mid-1990s, environmentalists and the U.S. Navy have been at odds
over the effects of sonar on marine mammals. Similar to ESA, the Marine
Mammal Protection Act (MMPA)59 provides protection against the “taking”
of marine mammals in U.S. waters. The Navy’s sonar creates a high intensity
pulse of sound, often called a “ping,” the resonance of which and the inter-
pretation of received echoes can reveal the presence of undersea objects.60

Transmission of sonar at certain frequencies has prompted concerns that the
sonar could physically damage the hearing in cetaceans (i.e., dolphins, whales,
and porpoises) or cause them to change their habits in ways that would be
detrimental to their survival.61 Midfrequency sonar has been implicated in
several beaked whale strandings, but much about sonar’s effects on marine
mammals is yet unknown. However, sonar has been considered to be subject
to the provisions of the MMPA, which prohibits taking the marine mammals
without an incidental take permit (letter of authorization).62 Impacts of noise
on marine mammals have also been considered by the Navy to be an environ-
mental impact appropriate for analysis under the National Environmental
Policy Act (NEPA).63

In 1996, the Navy published a notice of intent to prepare an environmental
impact statement (EIS) for the proposed use of the Surveillance Towed Array
Sensor System (SURTASS), a form of low-frequency active (LFA) sonar.64 In
1999, the Navy released its draft EIS on the SURTASS system and submitted
an application to the National Marine Fisheries Service (NMFS) for a letter of
authorization to harass marine mammals incidental to use of the SURTASS
sonar and, later, sought formal consultation pursuant to Section 7 of ESA.65 In
2001, the Navy released its final EIS for the SURTASS sonar system, and the
NMFS published a proposed rule authorizing the Navy to harass marine
mammals incidental to the use of the SURTASS system, but the independent
Marine Mammal Commission commented that under the NMFS’s proposed
rule it was not clear that only negligible effects on marine mammals would 
result—a requirement for obtaining the letter of authorization.66 But the
NMFS’s final rule permitting harassment of marine mammals became effec-
tive August 15, 2002.67

The Natural Resources Defense Council (NRDC) and other environmental
groups sued, seeking a halt to deployment of the SURTASS sonar and at-
tempting to compel the Navy to prepare a programmatic EIS on its Littoral
Warfare Advanced Development program. With respect to the demand for a
programmatic EIS, the federal district court determined that the program was
not subject to a programmatic challenge under NEPA or ESA.68 However, the
environmental groups had more success with respect to their specific challenge
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to deployment of the SURTASS system, obtaining a preliminary injunction in
California limiting deployment of the sonar.69 The Navy and environmental
groups soon entered a stipulated agreement allowing the Navy to conduct lim-
ited testing of the SURTASS LFA pending consideration of the federal law-
suit.70 The court later determined that the NMFS’s take authorization was im-
properly granted and ordered the parties to negotiate the terms of a permanent
injunction that would allow the Navy to meet its needs by operating the SUR-
TASS LFA in a limited way.71 In a concurrent case, a federal judge granted a
temporary injunction to block testing of a high-frequency civilian whale-
finding sonar off the California coast, concluding that the NMFS’s use of a cat-
egorical exclusion to support its decision was unjustified.72

After President Bush in 2003 signed the National Defense Authorization Act
for Fiscal Year 2004, which included a provision that provided for a modifica-
tion of the definition of “harassment” applicable to military activities under the
MMPA, the Ninth Circuit held that marine mammals lacked standing to sue
the government over sonar.73 Meanwhile, the potential harm of sonar on
whales gained international attention and prompted several international or-
ganizations, including the European Union, to call for limitations on the use of
high-intensity sonar.74 Despite the rising tide of opposition, however, the Navy
continued plans to implement the SURTASS LFA, moving forward with plans
in 2005 to create a sonar training range off North Carolina.75

On July 3, 2006, the NRDC and its environmental allies succeeded in secur-
ing a temporary restraining order against the deployment of midfrequency ac-
tive (MFA) sonar during a training exercise, finding that the plaintiffs had sub-
mitted “considerable convincing scientific evidence demonstrating that the
Navy’s use of MFA sonar can kill, injure, and disturb many marine species, in-
cluding marine mammals.”76 Days later, the Navy and the NRDC announced a
settlement that would allow the Navy to operate during the exercise with safe-
guards, including a “sonar-free buffer zone” surrounding the Marine National
Monument near Hawaii and monitoring for marine mammals during sonar
drills.77
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TWO TRENDS IN MILITARY LAND USE DOMINATED the second half of the twenti-
eth century. More sophisticated, longer range weapon systems and the

Cold War drove a need for training lands well beyond the capacity of the
United States’ traditional cavalry garrisons of a century prior. Inevitably, the
government turned to the western public lands to satisfy the need for in-
creased training space. Conversely, the end of the Cold War during the late
1980s brought on an era of “downsizing” in the military that included disposal
of the surplus military infrastructure that had been built up during World
War II and the Cold War—although the need for large tracts of training lands
continued because of long-range weaponry.

Military Land Withdrawals

The Army’s Fort Bliss, Texas, and the Bureau of Land Management (BLM) have
shared oversight of the McGregor Range, New Mexico, since 1957. The Mc-
Gregor Range consists of over 608,000 acres of land withdrawn from the pub-
lic domain.1 The withdrawal of public domain land for military use, under
which the BLM and Fort Bliss share management of the range, was most re-
cently renewed by Congress in the Military Lands Withdrawal Act of 1999
(MLWA).2 The two very different federal agencies managed the land since 1990
in accordance with a memorandum of understanding (MOU) between them.3

The MOU gave Fort Bliss priority use of the range for military purposes. The
BLM, however, managed the nonmilitary activities on the range, such as cattle
grazing and recreation, subject to the Army’s concurrence.4
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The Department of Defense (DOD) manages millions of acres across the
nation in conjunction with the BLM pursuant to various temporary land with-
drawals. The most significant of the land withdrawals were created under the
MLWA of 1986,5 which officially established six large military training and test-
ing areas including the Navy’s 21,000-acre Bravo-20 Bombing Range in
Nevada, the Air Force’s 2.9 million-acre Nellis Range in Nevada, its 2.6 million-
acre Barry M. Goldwater Range in Arizona, and about 900,000 acres in Army
training areas in Alaska.6 The Department of Defense has also benefited from
many smaller withdrawals, which are considered “administrative withdrawals”
that do not require formal congressional approval for renewal.7 Under the
Engle Act of 1958,8 land withdrawals of more than 5,000 acres require such for-
mal congressional approval.9

Under the MLWA of 1986, the Army, Navy, and Air Force were charged with
submitting applications to the BLM for continued withdrawal of these large
areas of withdrawn lands beyond the year 2001.10 Under the MLWA of 1986,
BLM was required then to process the applications for renewal in light of its
own regulations, but only Congress could extend or renew the withdrawals.11

As part of their applications for renewal, the services were required to provide
a draft environmental impact statement (DEIS) for each withdrawal the ser-
vices intended to renew.12 Under the MLWA of 1999, the services will have to
go through a similar process to retain training lands beyond 2021 or 2026, de-
pending on the site.13

Military land withdrawals created unique opportunities and challenges for
interagency cooperation. They allowed the BLM to manage natural resources
in conjunction with military testing and training. The land withdrawals also
presented some unique management challenges for both agencies. Assessing
cumulative environmental impacts of very different types of activities man-
aged by two different agencies, for instance, wasn’t easily accomplished. In ad-
dition, it is difficult to picture two agencies with more different management
approaches than the BLM and the Army, Navy, or Air Force. Yet, in spite of oc-
casional disagreements, the relationship has arguably worked to the overall
benefit of both partners and the public. Although the MLWA forced the BLM
to surrender management supremacy of public lands to the military services,
its role in working with the military in cooperatively managing resources and
in processing renewal applications has made the BLM a key partner in the
country’s national defense.

The Historical Framework for the MLWA of 1986

Under the property clause of the U.S. Constitution, Congress has authority to
govern the uses of public lands.14 The Constitution provided that Congress
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could “dispose of and make all needful Rules and Regulations respecting the
Territory or other Property belonging to the United States.”15 In addition, the
Enclave Clause of the Constitution gave Congress the “power to exercise ex-
clusive Legislation in all Cases whatsoever . . . over all Places purchased by the
Consent of the Legislature of the State in which the Same shall be, for the
Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Build-
ings.”16 Congress’s authority has been applied broadly, with the U.S. Supreme
Court determining several times that “the power over public lands thus en-
trusted to Congress is without limitation.”17 This congressional power has ap-
plied not only to lands acquired from states but also to public domain land re-
tained by the federal government as each new state was admitted to the
union.18

The president, however, has long held exercised authority to withdraw or
reserve land whenever Congress has allowed him to do so. Generally, a land
withdrawal exempts public lands from development except in accordance
with the terms of the withdrawal. In United States v. Midwest Oil Co.,19 the U.S.
Supreme Court in 1915 upheld the traditional practice of the president, with
the acquiescence of Congress, of creating land withdrawals by executive
order.20 The Court acknowledged the many withdrawals by executive order
prior to 1910, including “109 Executive orders establishing or enlarging mili-
tary reservations and setting apart land for water, timber, fuel, hay, signal sta-
tions, target ranges, and rights of way for use in connection with military
reservations.”21 The Court also recognized that Congress had been informed
of the naval oil reserve withdrawal in controversy and had not objected. “Its
silence was acquiescence,” the Court concluded. “Its acquiescence was equiva-
lent to consent to continue the practice until the power was revoked by some
subsequent action by Congress.”22

Congress passed the Pickett Act of 1910 in an effort to limit the broad with-
drawal power of the president.23 The Pickett Act authorized the president to
temporarily withdraw land “from settlement, location, sale, or entry” and to
“reserve the same for water-power sites, irrigation, classification of lands, or
other public purposes to be specified in the orders of withdrawals.”24 The
Pickett Act also placed limits on the president’s power, however, by providing
that lands withdrawn under the Act “shall at all times be open to exploration,
discovery, occupation, and purchase under the mining laws of the United
States, so far as the same apply to metalliferous minerals.”25 However, the
Pickett Act did not stop the president from making land withdrawals. In 1941,
the U.S. Attorney General interpreted the Act as limiting only “temporary”
land, which did not affect the president’s nonstatutory authority to make
“permanent” withdrawals.26

Unless withdrawn, management of the public lands was historically given
to federal agencies upon the assent of Congress. For instance, the Taylor
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Grazing Act of 1934 gave the secretary of the Interior authority to promul-
gate regulations to oversee grazing on the public lands.27 The public domain
lands addressed under the Taylor Grazing Act were managed by the Depart-
ment of the Interior’s Grazing Service until 1946, when the BLM was created
from the Grazing Service and the separate General Land Office. But with-
drawn lands were not subject to management by the BLM unless otherwise
noted in the instrument for withdrawal.

Land withdrawals prior to 1958, including military land withdrawals, could
be unlimited in duration and size. The Engle Act changed that paradigm. In
adopting the Engle Act in 1958, Congress reserved for itself the ability to cre-
ate withdrawals greater than 5,000 acres.28 Then in 1976, Congress adopted
the Federal Land Policy and Management Act (FLPMA), which delegated to
the Department of the Interior the ability to create withdrawals of 5,000 acres
or less and is also considered the organic act for the BLM.29

FLPMA gave the Department of the Interior the authority to “make, mod-
ify, extend or revoke withdrawals” of federal land.30 FLPMA thus authorized
an administrative process for handling smaller land withdrawals.31 It also
mandated the secretary of the Interior to review all existing withdrawals of
public lands within Arizona, California, Colorado, Idaho, Montana, Nevada,
New Mexico, Oregon, Utah, Washington, and Wyoming within fifteen years if
the withdrawals closed the lands to appropriation under the Mining Law of
1872 or to leasing under the Mineral Leasing Act of 1920.32 The review was in-
tended to determine whether the withdrawals were still required for their
stated purposes.33 The Department of Interior’s regulations provide a process
to consider applications for withdrawals and do not distinguish between the
application and renewal of administrative withdrawals under FLPMA and
congressional withdrawals.34 Thus, agencies seeking congressional with-
drawals follow the same FLPMA application and review procedures.

The MLWA of 1986

The MLWA of 1986, with respect to McGregor Range, New Mexico, corrected
a ten-year absence of congressional action. While Congress considered the
Army’s request to renew the 1957 withdrawal of the McGregor Range, which
was filed on December 31, 1976, Congress provided no further guidance with
respect to the use of McGregor Range.35 Other military installations and facil-
ities of the other military services had been operating with a similar lack of
guidance.36 Congress finally filled the void created by the lack of guidance by
passage of the MLWA of 1986, which was in effect for fifteen years.37 The
MLWA of 1986 ensured that military use of the withdrawn public domain
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lands was then consistent with both the Engle Act and FLPMA’s withdrawal
provision.38

The MLWA of 1986 provided that each of the six major military with-
drawals39 were “withdrawn from all forms of appropriation under the public
land laws (including the mining laws and the mineral leasing and the geother-
mal leasing laws).”40 Each of the withdrawals identified specific military pur-
poses for which the lands are to be used. For instance, the Navy’s Bravo-20
Bombing Range in Nevada was reserved for “testing and training for aerial
bombing, missile firing, and tactical maneuvering and air support.”41 Further,
the Nellis Air Force Range in Nevada was reserved for use as “an armament and
high-hazard testing area” as well as for “training for aerial gunnery, rocketry,
electronic warfare, and tactical maneuvering and air support.”42 The McGregor
Range in New Mexico was reserved for “training and weapons testing.”43

In addition to the specific purposes identified for the withdrawals, each
withdrawal provided that the lands could be used for “other defense-related
purposes consistent with the purposes specified in this withdrawal.”44 To use
withdrawn lands for such “additional military uses,” however, the military ser-
vice concerned was required to notify the BLM.45 The notification was re-
quired to “indicate the additional use or uses involved, the proposed duration
of such uses,” as well as the extent to which the additional military uses would
call for “additional or more stringent conditions or restrictions” to be “im-
posed on otherwise-permitted nonmilitary uses of the withdrawn land or
portions thereof.”46

The MLWA of 1986 also provided that existing rights on the withdrawn
lands would be left intact.47 It also specified that lands within the Bravo-20
Bombing Range controlled by the Bureau of Reclamation for “flooding, over-
flow, and seepage purposes” were not affected by the withdrawal.48 In addi-
tion, the Act provided that lands on the McGregor Range managed under Sec-
tion 603 of FLPMA “shall continue to be managed under that section until
Congress determines otherwise.”49 Section 603 outlined the BLM’s Wilderness
Study Area requirements.50 An area on McGregor Range known as Culp
Canyon was designated as a Wilderness Study Area and continued under that
designation. As such, the BLM and the Army were required to maintain the
area in a state “where the earth and its community of life are untrammeled by
man, where man himself is a visitor who does not remain.”51

The MLWA of 1986 also required the BLM to oversee the nonmilitary uses
of the withdrawn lands pursuant to FLPMA and other applicable laws, in-
cluding the Recreation Use of Wildlife Areas Act of 1962.52 The Act provided
that the BLM could manage the range in such a way that permitted the con-
tinuation of grazing, protection of wildlife and wildlife habitat, control of
predatory and other animals, recreation, and control of brush and range
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fires.53 The MLWA specified that all nonmilitary activities were subject to con-
ditions and restrictions “as may be necessary to permit the military use of
such lands for the purposes specified in or authorized pursuant to this act.”54

The BLM could authorize use of the withdrawn land “only with the concur-
rence” of the military service concerned.55 Also, each of the military services
could close areas within the withdrawals when “military operations, public
safety, or national security” require it, although such closures are limited to
the “minimum areas and periods . . . required to carry out” the operation re-
quiring the closure.56 The BLM was required to create management plans,
in cooperation with the military services, for the withdrawn lands.57 In addi-
tion, the MLWA of 1986 required the BLM and the military services to enter
into agreements to implement the management plans.58 The cooperative,
multiple-use management scheme established under the MLWA of 1986 was
reincorporated into the MLWA of 1999.59

The MLWA of 1986 also specified that its withdrawals did not include any
reserved water rights60 and that hunting, fishing, and trapping would be in ac-
cordance with Title 10, Section 2671.61 Those provisions of the MLWA of 1986
ensured that the withdrawn lands would be effectively managed under state
water and game laws. The MLWA of 1986 also required that the BLM and the
military services determine, at least every five years, which, if any, of the with-
drawn lands would be “suitable” for opening under the Mining Law of 1872,
the Mineral Leasing Act of 1920, the Mineral Leasing Act for Acquired Lands
of 1947, or the Geothermal Steam Act of 1970.62 The Act also required that
mining claims were subject to the terms of FLPMA and that any patent issued
as a result of mineral development would convey title only to the minerals,
keeping title to the surface vested in the United States.63 These provisions in
the MLWA of 1986, carried forward into the MLWA of 1999, ensured that the
withdrawals caused the minimum impact possible to development of private
interests while maintaining military priority over the withdrawn lands.

Interagency Cooperation under the MLWA of 1986

The MLWA of 1986 required considerable teamwork between each of the mil-
itary services and the BLM. It is difficult to imagine any two federal agencies
as fundamentally different, however, as a military service, such as the Army,
and the BLM. The Army, despite its far-flung global operations, is a highly
centralized organization, with the entire agency focusing on one mission—
preparation for war fighting. To be ready for war, all parts of the whole must
work in coordination with all others. Major decisions, therefore, are central-
ized in Washington, D.C.
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By contrast, the BLM is decentralized, with state and local offices having sig-
nificant autonomy within the agency because of the diversity of the BLM’s cus-
tomer base. The BLM must continually seek to balance fiercely competing in-
terests for any particular resource, which is exactly the opposite of the military’s
singleness of purpose. BLM officials, more so than the Army, work to cultivate
local followings. Ranchers who graze their cattle on BLM-administered lands
become, in effect, constituents of the BLM. On the occasions when the BLM
and the Army disagreed over management of McGregor Range withdrawal
lands, the Fort Bliss commanding general was flooded with mail from BLM
supporters.64

The military and the BLM nevertheless found a way to work together to
manage withdrawn land on McGregor Range.65 The Army and the BLM were
able to negotiate a memorandum of understanding (MOU) regarding man-
agement of McGregor Range that closely defined the responsibilities of both
parties regarding range management.66 As a result, McGregor Range became
a good example of multiple-use management. It provided training space for
air defense artillery units, including Patriot missile units, and maneuver areas
for ground troops. Concurrently, the range provided lucrative grazing leases
for the BLM, which reached as high as $15 per animal unit month.67 The
range also provided recreation opportunities for hunters and hikers.

Under the MOU between the Army at Fort Bliss and the BLM, the BLM
served as the lead agency for supervising public use of the withdrawn lands.68

The Army was entitled to 10 percent, based on the approximate proportion of
its fee-owned lands to the entire range, of any income derived from public use
of the range.69 BLM was also responsible for managing salable and leasable
mineral programs, vegetation management, and livestock grazing.70 Livestock
grazing was “based on the principles of multiple use and sustained yield.”71 In
addition, BLM was designated in the MOU as the lead agency for recreational
use of the range, including hunting.72 Under the MOU, Fort Bliss concurrence
was required for any nonmilitary use of the range.73

The MOU between Fort Bliss and BLM also identified the parties’ relative
responsibilities for compliance with the National Environmental Policy Act
(NEPA),74 the Endangered Species Act (ESA),75 and the National Historic
Preservation Act (NHPA) for activities on the range.76 It also defined each
agency’s role in fire suppression77 and law enforcement.78 The MOU provided
for periodic meetings between the agencies and a process for resolving dis-
putes between the parties.79 The MOU provided a successful framework for
the BLM-Army relationship on McGregor Range. To carry out its training
mission, the Army used its own military training plans and operating proce-
dures, while the BLM followed its Resource Management Plan to pursue its
multiple-use objectives.80
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With respect to management of military withdrawal lands throughout the
nation under the 1986 Act, some commentators actually applauded the mili-
tary’s stewardship. “It is clear that the military is actually a reasonably good
partner in environmental conscious land management, as measured both com-
paratively and by absolute standards,” wrote commentator Darrin Hostetler.
“The military aids in the preservation of public lands in ways both active and
passive by taking affirmative pro-preservation measures and by simply holding
its vast land properties secure from alternative uses.”81 The BLM, on the other
hand, was criticized for “failing to achieve environmental goals” under the joint
management of withdrawal lands.82

Renewal of the 1986 Withdrawals

Approaching the end of the term of the 1986 land withdrawals, many were
bracing for a difficult fight between the military services, the BLM, and stake-
holders. “The legislative fight over withdrawn lands is the wrong war, with the
wrong enemy, at the wrong time,” wrote Hostetler.83 “The battlefield upon
which the upcoming legal and policy war is to take place, the floor and hear-
ing rooms of Congress, presents profound disadvantages for environmental-
ists and the military alike. Congress makes an especially poor and inefficient
referee in this dispute.”84

During the late 1990s, the military withdrawals demanded close coopera-
tion between the military services and the BLM in considering the renewal re-
quests for the withdrawals—a process that will be repeated as we approach
2021 or 2026, depending on the installation, when the MLWA of 1999 expires.
The Engle Act gave Congress the sole authority to continue renewals of with-
drawals such as those created under the MLWA of 1986 and 1999.85 The Engle
Act requires the following basic information for applications for withdrawal:
(1) the name of the agency; (2) a detailed description of the location of the
property; (3) the physical characteristics of the property, including gross land
and water acreage; (4) the proposed use of the withdrawn land; (5) whether
the planned use “will result in contamination of any or all of the requested
withdrawal” and “whether such contamination will be permanent or tempo-
rary”; (6) the period during which the proposed withdrawal would be in ef-
fect; (7) whether the proposed use would compromise use of natural re-
sources on the land such as timber, mineral, grazing, fish and wildlife, and so
forth; and (8) whether water rights will be required to support the proposed
use of the withdrawn land.86 While the Engle Act contains no specific condi-
tions for renewal, both the BLM and the military have inferred that require-
ments for renewal are similar to those of an initial withdrawal.87
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The MLWA of 1986 required the military services to notify the Department
of the Interior by November 6, 1998—three years prior to expiration of the
withdrawals—whether the services would seek extensions.88 This requirement
was consistent with FLPMA’s withdrawal provision, which requires the De-
partment of Interior to process withdrawal applications, even in situations in
which Congress would make the final determination regarding withdrawal.89

The BLM was then required to process the renewal applications in accordance
with its regulatory procedures.90 The applications included information re-
garding cultural resources, roadless areas, mineral resources, a biological as-
sessment, an economic impact analysis, and a summary of public participa-
tion.91 These materials could be submitted with the environmental impact
statement (EIS) or separately and incorporated by reference.92 The process
was expected to take some time, with a smooth process essential for the ap-
plications to be considered by Congress prior to the expiration of the 1986
withdrawals.

In case of a disagreement between the applicants (the military services) and
the BLM, the BLM’s regulations provide a brief dispute resolution process.
Under the regulations, the BLM would prepare preliminary findings and rec-
ommendations, which would be submitted to the secretary of the Interior
after the agencies had an opportunity to discuss their differences.93

The MLWA of 1986 also required that the military services each publish a
draft environmental impact statement (DEIS) for each of the withdrawn areas
by November 6, 1998.94 Under the Council on Environmental Quality (CEQ)
regulations, the BLM was generally considered to be a cooperating agency to
each of the environmental studies. The roles of lead and cooperating agencies,
however, were loosely defined in the CEQ’s NEPA regulations. The regulations
required that a cooperating agency would participate in the NEPA process “at
the earliest possible time,” participating in scoping, providing information
and assistance upon request of the lead agency, and using its own funds for
analyses it requests.95 An agency requested to be a cooperating agency could
also decline to participate if other program commitments would not allow
it.96 In addition, prior to the expiration date of the withdrawals, each of the
services were required to conduct a public hearing on the DEIS for each with-
drawal.97 The BLM would likely have participated in each of those public
hearings as well; however, such participation was unnecessary as passage of
the MLWA of 1999 occurred far in advance of the 2001 expiration of the 1986
withdrawals.98

To better define the roles of the agencies in the MLWA of 1986 renewal
process, Fort Bliss and the BLM entered into a memorandum of agreement
(MOA).99 The MOA outlined the responsibilities of cooperating agencies on
the EIS, the BLM’s requirements in light of the Interior Department’s renewal
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regulations, and dispute resolution procedures.100 Most significantly, the
MOA defined the scope of the analysis to be accomplished in the renewal EIS.
Specifically, the primary purpose of the EIS was to provide information to
Congress regarding various withdrawal scenarios such as “continued with-
drawal, the alternative of no withdrawal, and all other reasonable alternatives
which may include boundary and time adjustments to the existing with-
drawal.”101 The agencies also agreed in the MOA that a separate EIS being pre-
pared to study Fort Bliss’s “Ongoing Missions and Master Plan” would be in-
corporated by reference into the renewal EIS. That EIS discussed and analyzed
all significant ongoing and proposed activities on Fort Bliss.102 This approach
not only gave the public opportunities to comment on proposed and ongoing
training activities on Fort Bliss but also allowed the public a separate oppor-
tunity to provide input to congressional decision making.

As discussed in earlier chapters, Fort Bliss also had requirements driven by
the NHPA and ESA as all federal facilities have. Under Section 106 of the
NHPA, any federal “undertaking” triggers a consultation requirement with
state historic preservation officers (SHPOs) and the federal government’s Ad-
visory Council on Historic Preservation (ACHP) regarding the future of dis-
tricts, sites, buildings, structures, and objects that are in or eligible for the Na-
tional Register of Historic Places.103 Section 7 of ESA required Fort Bliss
officials to consult with the U.S. Fish and Wildlife Service to determine
whether an activity will subject an endangered species or its critical habitat to
“jeopardy.”104 Fort Bliss satisfied the NHPA and ESA requirements concur-
rently with preparation of the Ongoing Mission and Master Plan EIS.

During the application process, the military branches and the BLM worked
out tensions that arose because of the agencies’ different missions. An early
conflict between the BLM and Fort Bliss, for instance, regarded the status of
Otero Mesa and the Sacramento foothills, which were prime grazing land that
constituted the main focus of the BLM’s activity on the range, under a possi-
ble continued withdrawal. Because of the competing interests between the
agencies, the BLM early in the process publicly stated that it would oppose
continued withdrawal of those areas—that the areas should instead be placed
under the BLM’s exclusive control.105 Fort Bliss disagreed, because the military
expected to have a continuing need for these areas. Ultimately, the MLWA of
1999 included the continued withdrawal of the Otero Mesa consistent with
Fort Bliss’s continued training needs.106

The MLWA of 1999, adopted October 5, 1999, extended for years the terms
of withdrawal for Naval Air Station Fallon Ranges, Nevada; Nellis Air Force
Range, Nevada; Fort Greely and Fort Wainwright Training Ranges, Alaska; and
McGregor Range, Fort Bliss, New Mexico. The commencement date for those
withdrawals was set as November 6, 2001, with the Fallon and Nellis with-
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drawals running for twenty years—terminating in 2021—and the withdrawals
for the Army ranges in Alaska and New Mexico running for twenty-five years
until 2026. An application for renewal of each withdrawal would have to be
submitted three years prior to their termination, or November 6, 2003, if the
service secretaries determine that continued military withdrawal will be nec-
essary.107 The services are required to “maintain a program of decontamina-
tion” on the withdrawn ranges “to the extent funds are available.”108 If the mil-
itary services do not wish to extend the withdrawals, the BLM will have an
option to take the lands but will not be required to take administrative con-
trol of the lands if decontamination to a degree sufficient to be used as public
land is not economically feasible.109 If BLM does not take withdrawn lands
back because they’re too contaminated, the military services are required to
take action to warn the public of the contamination, to conduct no further ac-
tivities on the lands “except in connection with decontamination,” and to sub-
mit a report to the Department of the Interior and Congress on actions taken
to decontaminate the lands.110

The MLWA of 1999 also continued the withdrawal of the Barry M. Gold-
water Range in Arizona for twenty-five years but placed additional manage-
ment responsibilities on the Air Force and Navy, which were to control the
East and West ranges, respectively.111 Congress imposed additional manage-
ment requirements because of the environmental sensitivity of the area, which
includes the Cabeza Prieta National Wildlife Refuge. The Department of the
Interior is to manage the wildlife refuge.112 The Air Force and Navy are re-
quired to manage the ranges in accordance with an integrated natural re-
sources management plan.113 If the BLM believes the Navy or Air Force are not
managing according to the management plan, however, there is a process es-
tablished in the legislation that allows the BLM to assume management re-
sponsibility for natural resources on the ranges.114

The Process Repeats

With approximately seven million acres of public domain land being used
both for military and nonmilitary purposes, the military services and the BLM
of necessity learned to cooperate closely in land management. Despite the oc-
casional head butting between the agencies because of their conflicting mis-
sions, the Engle Act and the MLWA made it possible for the BLM and the mil-
itary services to extend land resources beyond those uses ordinarily seen on
public domain lands. The relationship provided valuable training and testing
space for the military while continuing to allow the BLM to apply multiple
use, sustained yield principles to nonmilitary land uses. As a result, the BLM
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established itself as an effective partner to the military in managing the lands.
But the military requirement for massive tracts of training lands is not likely
to disappear. As the 1999 withdrawals approach their expiration dates in 2021
and 2026, however, the military services and the BLM will again have to enter
the complex process of withdrawal renewal, which requires significant coor-
dination on numerous environmental documents. Despite the occasional ten-
sion that the sometimes conflicting missions of the agencies cause—the mili-
tary’s need for training lands and the BLM’s mandate to manage public
lands—the MLWA of 1999 will again require those agencies, all within the ex-
ecutive branch of government, to again work out their differences. To mitigate
some of the inevitable delays and difficulties in administratively processing
the applications, the agencies should begin planning for the renewals well be-
fore the expiration dates of the present withdrawals.
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AS A COUNTERPOINT TO THE EXPANSION of the military’s training and testing ca-
pabilities through public land withdrawals, base realignments and closures

(BRAC) were implemented by the federal government in the wake of the Cold
War. The latest round, “BRAC ’05” recently reached its political conclusion, and
community leaders in localities affected by the BRAC round will look beyond
fighting closures of installations in their communities to exploring how those
closed installations can best be exploited to strengthen the economic health of
their communities. This familiar refocusing of energies will open up develop-
ment opportunities on real estate that had been locked up in federal govern-
ment enclaves for decades. It is a part of a process that has been repeated dozens
of times at communities throughout the United States over recent years.

But BRAC ’05 was different than previous rounds. The real news in BRAC
’05 was not with base closures but with major unit relocations around the na-
tion. With the major global realignments proceeding as a part of this round of
BRAC, there are sure to be many opportunities for development at major in-
stallations that are considered “gainers” in the restructuring. With major troop
realignments throughout the country combined with some significant base
closures, BRAC ’05 may present some excellent commercial opportunities.
But developers begin looking for opportunities now.

The “Peace Dividend”

The Department of Defense’s (DOD) BRAC process is considered a necessary
consequence of changing national security requirements following the Cold
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War. The loosening of the Soviet Union’s grip over Eastern Europe in the late
1980s marked the beginning of a new era for the U.S. military establishment.
No longer faced with the likely threat of a direct battle against the Soviet
Union in our global struggle against communism, the surge requirements of
the U.S. military were considered reduced. Leaders in both political parties
looked at the staggering costs of Cold War national defense as an opportunity
to greatly reduce government spending.

The first round of base closures was approved in 1988, with subsequent
BRAC rounds being approved in 1991, 1993, and 1995 under the authority of
the Defense Base Closure and Realignment Act of 1990, which remains the
basic “BRAC law,” although it has been amended numerous times.1 The latest
round of BRAC was initially approved as a part of the DOD’s spending au-
thorization legislation for fiscal year 2002, and the military services made their
recommendations for closures and realignments on May 13, 2005.2 The Base
Realignment and Closure Commission considered the DOD’s recommenda-
tions and made its own recommendations on September 8, 2005, which were
thereafter referred by the White House to Congress to become final.3

The BRAC law governs actions taken to close military installations where
300 civilian personnel are authorized to be employed, realignments at instal-
lations that create a reduction of more than 1,000 employees or by more than
50 percent of civilian personnel employed at an installation, and any con-
struction or renovations resulting from those closures or realignments. Under
the BRAC law, the military services are delegated the property disposal au-
thority of the General Services Administration (GSA).4 Also, the BRAC law
exempts the BRAC commission’s final recommendations from the require-
ments of National Environmental Policy Act (NEPA).5 Thus, the services are
not required to complete an environmental analysis of the decision whether
to close or realign—rather their NEPA documents may focus on the effects of
the actions that are within the services’ discretion. For instance, in a realign-
ment, a service would not focus on whether to move a unit to a particular in-
stallation but rather where on that installation to locate the unit’s headquar-
ters, housing, motor pools, and so forth. With respect to closures, the services
must comply with NEPA during the process of property disposal.

Community Impact

To soften the economic blow of base closure, Congress in 1993 adopted the
Base Closure Community Assistance Act, which calls upon the military ser-
vices to work with communities to identify and implement means of reutiliz-
ing or redeveloping closing installations in such a way as to revitalize com-
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munities’ economic prosperity.6 In 1994, Congress approved legislation giving
communities more flexibility in considering needs of the homeless in plan-
ning redevelopment, rather than imposing the strict homeless assistance re-
quirements the federal government must follow under the McKinney Act of
1987.7

But closed installations do not automatically flow into the ownership of
community developers. The military services are required to follow the GSA’s
federal property management regulations, which require that any excess fed-
eral property be screened by all other federal agencies to determine whether
another agency has a need for the property. In previous rounds, a number of
properties were snapped up by Department of the Interior (DOI) agencies,
such as the U.S. Fish and Wildlife Service and the National Park Service. The
military services, however, were often frustrated by the DOI’s reluctance to
take administrative control of property prior to completion of all environ-
mental restoration activities. As a result, when the 2005 BRAC closure prop-
erties are screened, the military services will likely be insistent that any other
federal agencies accept properties “as is.” This should reduce the number or
properties that are claimed in the federal property screening process.

Normally, base closure properties that are not claimed by other federal
agencies will be taken by local redevelopment authorities, which are special
purpose entities established by local governments for the sole purpose of
managing the base closure properties. The local redevelopment authority
(LRA) will be the community’s primary development planner and point of
contact with the military service that is disposing of an installation. To the
extent possible, developers should be in contact with city local government
officials as early as possible, perhaps even before an LRA is formed. The LRA
is then responsible for preparing a redevelopment plan, which it will submit
to the responsible military service. It will also work with the DOD’s Office of
Economic Adjustment to determine what economic assistance might be
available to assist in developing the property for the community’s best ad-
vantage.

Base closures, although they are typically dreaded for their impacts in local
communities, are not always as devastating as the public believes. By freeing
up significant federal land holdings for development, closed military installa-
tions may present significant economic opportunities. In an economically vi-
able urban environment, opening land for development and getting it onto
local tax rolls will sometimes far outweigh the economic detriment that re-
sulted in a base’s closure. Oakland Mayor Jerry Brown, for instance, used all of
his political savvy in 2003 in getting the Oakland Army Base, which was lo-
cated right in the city’s commercial and industrial heart, transferred to the
city’s use as early as possible.
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Property Transfer Issues

Under the Comprehensive Environmental Response, Compensation, and Lia-
bility Act (CERCLA), when a federal agency transfers ownership of cleaned-
up property out of federal hands, it must normally include a deed provision
that “covenants” that hazardous substances were present on the property and
the nature of those hazardous substances, that those substances were cleaned
up prior to transfer, and that the federal government will return to conduct
any cleanup that is required to address any contamination that is discovered
after transfer.8 Thus, the basic premise of CERCLA calls for cleanup of con-
taminated federal property prior to its transfer into nonfederal hands. In
1996, Congress adopted the Community Environmental Response Facilita-
tion Act (CERFA), amending CERCLA to spur the military services to identify
clean properties at their BRAC installations that they could transfer quickly
rather than waiting for the completion of the cleanup.9 Under the CERFA
amendments, the services are required to identify property on which “no haz-
ardous substances and no petroleum products or their derivatives were
known to have been released or disposed of” within 18 months after an in-
stallation is selected for closure or realignment.10 Under the Act, the identifi-
cation of a property as clean “is not complete until concurrence in the results
is obtained, in the case of real property that is part of a facility on the National
Priorities List, from the [Environmental Protection Agency (EPA)] Adminis-
trator, or, in the case of real property that is not part of a facility on the Na-
tional Priorities List, from the appropriate State official.”11

Congress has also authorized a special process for communities to obtain an
“early transfer” of military base property.12 Under an early transfer (or, as some
say, “dirty transfer”), a federal agency can transfer land without completing all
of its environmental restoration obligations required by CERCLA Section 120.
Under “early transfer” authority, the federal government can transfer property
without those “CERCLA covenants” as long as the governor of the state (or
EPA Administrator in the case of a property on the National Priorities List)
finds that the property transfer is protective of human health and the environ-
ment and that the government has made a showing that it will complete
cleanup activities in satisfactory time.13 When environmental cleanup is ulti-
mately completed, the federal government must amend the deed to include the
CERCLA covenants. Many DOD properties are sufficiently economically vi-
able that communities are willing to accept them prior to completion of
cleanup activities. Cleanup efforts are then completed either by the military
service that is transferring the property or by the local redevelopment author-
ities, with the military service providing funding under the cooperative agree-
ment authority of the Defense Environmental Restoration Program (DERP).14
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There is also authority under the BRAC law itself for the services to transfer
property to “any person who agrees to perform all environmental restoration,
waste management, and environmental compliance activities that are required
for the property or facilities under Federal and State laws, administrative deci-
sions, agreements (including schedules and milestones), and concurrence.”15

Land Use Controls and Residual Contamination

The requirement of many states to record use restrictions on contaminated
properties provides an example of the type of conflict that can arise in con-
junction with military land transfers. The quiet battle over federal and state
prerogatives in environmental law compliance and enforcement, so evident
throughout the military’s interface with state regulators, has moved into the
arena of real estate deals. Many states have adopted laws and regulations re-
quiring recordation of restrictions in a real estate instrument as a condition
on regulatory closure of environmental cleanup actions, a movement that has
made federal managers uncomfortable in some states and adamantly defiant
in others. California has chosen a moderate approach to applying the land use
covenant requirement on federal property; nevertheless, the tension between
state law and federal prerogatives has arisen in the details of applying the re-
quirement.

A covenant to restrict the use of property is a mechanism recorded with a
property deed under a California Department of Toxic Substances Control
(DTSC) regulation that gives the State of California the ability to enforce land
use and other environmental restrictions against property owners if an owner
violates the covenant terms.16 The requirement for the covenant applies when
the environmental cleanup on a property will leave hazardous materials, haz-
ardous wastes, or hazardous substances on the property at levels that are un-
suitable for unrestricted use. Under the DTSC regulation, the department will
not certify that an environmental response action has been completed if it
leaves residual contamination in place until a covenant has been signed and
recorded.17

With respect to federal property, under its regulation DTSC does not re-
quire the execution of the land use covenant as a part of an approved remedy
but rather treats the covenant as a prerequisite to property transfer.18 If it isn’t
feasible to record a land use covenant, such as when a federal agency proposes
to transfer property to another federal agency, then the regulation allows the
use of “other mechanisms to ensure that future land use will be compatible
with the levels” of contamination left on the property, such as amending the
federal facility’s master plan.19
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Land use controls provide a means by which a federal agency (or private en-
tity) can accomplish a risk-based closure—conducting remedial action only
to the extent necessary to allow reuse of the property for certain purposes with
minimal risk. By putting use restrictions on a property, normally in the deed
of conveyance, the federal agencies aim to ensure that the property will never
be used for purposes inconsistent with the restrictions. To effectively protect
human health and the environment, the use restrictions must be binding on
both current and future landowners. Federal agencies may place use restric-
tions on a property to ensure the integrity of engineered structures (such as a
cap) used as part of a cleanup remedy or to prevent potential human access to
residual contamination. The U.S. Environmental Protection Agency has rec-
ognized the approach of placing land use restrictions on properties as an ac-
ceptable part of an environmental remedy. Because of questions raised re-
cently over the effectiveness of the deed for enforcing the land use restrictions,
however, states have begun adopting legislation requiring execution of a sep-
arate recordable document, granting a specific right to state regulatory agen-
cies to enforce the restrictions in the instrument. California adopted such a re-
quirement in 2003. Other states, such as Kentucky, Maryland, Nebraska, Ohio,
South Dakota, Nevada, Maine, and West Virginia, have adopted the Uniform
Environmental Covenants Act (UECA) for the same purpose.20

While California’s land use covenant provision allows for exceptions to the
covenant requirement at actively held federal property, Colorado has taken a
much more aggressive approach, leading federal agencies and state regulators
to loggerheads. Colorado’s land use control recording requirement, adopted
in 2001, gave the Colorado Department of Public Health and Environment
(CDPHE) the authority to require land owners to record an “environmental
covenant” as a mechanism for enforcing use restrictions established in con-
junction with environmental cleanup actions that leave contamination in
place.21 The environmental covenants establish use restrictions, known as “in-
stitutional controls,” that were relied on in making cleanup decisions. Such re-
strictions could include industrial use restrictions, dig restrictions, and the
like. The Colorado law and implementing regulations make no distinction be-
tween federal and private property.22 Federal agency representatives argued
during the debate over the legislation that states lack the authority to require
federal agencies to grant the environmental covenants on active federal prop-
erty. Disputes over the requirement at both active military installations and
base realignment and closure properties have brought the conflict to the fore
in Colorado.

The federal agencies’ argument against imposing the environmental
covenant requirement on active installations is rooted on two principles—
sovereign immunity and the property clauses of the U.S. Constitution. Under

80 Chapter 6



sovereign immunity, as we’ve discussed previously, only Congress can waive
the federal government’s immunity to lawsuits. States may regulate activities
of federal agencies only when authorized to do so by Congress, and that au-
thorization must be “clear and unambiguous.” However, each of the major en-
vironmental statutes provides a limited waiver of sovereign immunity that re-
quires federal facilities to comply with state laws. Normally, federal and state
regulators have broad power to enforce pollution control requirements, such
as the environmental covenant requirement. If a federal facility runs afoul of
any of the numerous pollution standards, then the regulators have several civil
remedies at their disposal, including injunctive relief.

As we’ve seen, however, the U.S. Supreme Court will not consider that Con-
gress has waived sovereign immunity for enforcement purposes unless such a
waiver has been “clear and unambiguous.” The “clear and unambiguous” re-
quirement was applied in considering the Clean Water Act and old Resource
Conservation and Recovery Act (RCRA) federal facilities provisions in De-
partment of Energy v. Ohio,23 in which the Court determined that the Depart-
ment of Energy could not be fined for past violations of the statutes. The
Supreme Court showed that it could be surprisingly narrow in interpreting
what constitutes a “clear and unambiguous” waiver.

Applying the “clear and unambiguous” standard for construing statutes, the
federal agencies have argued that the current (post–Federal Facilities Compli-
ance Act [FFCA]) RCRA waiver does not clearly waive sovereign immunity to
the extent that it would allow a state to force the federal government to sur-
render a property interest. The waiver surrenders immunity from require-
ments “respecting control and abatement of . . . solid waste or hazardous waste
disposal and management.”24 The federal agencies have contended that the
waiver does not clearly and unambiguously allow for states to require a ces-
sion of property rights. The Colorado Attorney General’s Office, by contrast,
has argued that the waiver language is broad enough to encompass the envi-
ronmental covenant requirement, which is a part of the state’s regime for
“control and abatement of solid waste or hazardous waste disposal and man-
agement.”25

The constitutional argument is perhaps the stronger of the arguments ad-
vanced by the federal government. Under Article I, Section 8, clause 17, the U.S.
Constitution reserved to Congress the power to “exercise exclusive Legislation in
all Cases whatsoever, over . . . all Places purchased by the Consent of the Legisla-
ture of the State in which the Same shall be, for the Erection of Forts, Magazines,
Arsenals, dock-Yards and other needful Buildings.”26 Further, under Article IV,
Section 3, clause 2, “Congress shall have Power to dispose of and make all need-
ful Rules and Regulations respecting the Territory or other Property belonging
to the United States; and nothing in this Constitution shall be so construed as to
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Prejudice any Claims of the United States, or of any particular State.”27 These
provisions, the federal officials have argued, throw into question the notion that
states would have jurisdiction over federally owned property.

But Daniel Miller of Colorado’s Attorney General’s Office has argued that
the state’s environmental covenant is not a property interest under Colorado
law, despite the declaration in the legislation, that the covenant “shall run with
the land and shall bind the owner of the land, the owner’s successors and as-
signs, and any person using the land”28 and that it “shall be recorded as any
other instrument affecting title to and interests in real property.”29 In a jour-
nal article, he argued that a Colorado case, Thornton v. Schobe,30 held that a
common-law covenant restricting the use of law is not an interest in prop-
erty.31 He asserted that Colorado’s interpretation should apply, under the
Supreme Court’s reasoning in Reconstruction Fin. Corp. v. Beaver County,32 be-
cause it does not discriminate against the federal government nor run counter
to the terms of federal law.33

Complicating matters is the fact that the services do not believe they have
the authority to encumber actively held property. GSA has issued a memo-
randum stating that landholding agencies, including the military services, do
not “have the authority to place such restrictions on property in their inven-
tory.” Citing the Federal Property and Administrative Services Act of 194934 as
its authority, GSA stated that that it “views such restrictive covenants as dis-
posals of real property . . . [and] GSA was given the exclusive authority to
manage the utilization and disposal of property.35 Further, as a matter of pol-
icy GSA frowns on environmental covenants on active federal property. “GSA
is particularly concerned about requests to restrict the future use of property
when the landholding agency does not contemplate declaring the property ex-
cess in the near future,” the agency’s policy memorandum stated. “GSA is
doubtful as to the necessity, desirability or legal enforceability of placing re-
strictions on property that will remain in the Government’s inventory. Ques-
tions as to how such restrictions will be enforced, and by whom, while the
property is still an active Government facility are raised by these requests,” the
memorandum continued. “Further, it would be difficult, if not impossible, for
GSA to accurately determine the impact such restrictions may have on the fu-
ture disposal of the property when immediate disposal of the property is not
being contemplated.” The GSA memorandum concluded, “Therefore, GSA
will deny all requests for land use restrictions on fully utilized property unless
the requesting landholding agency can demonstrate the unique and extreme
circumstances which would overcome GSA’s objections to the placing of such
restrictions on the property.”36

Arguably, the conflict between Colorado and the federal government has
been unnecessary given the purpose of the covenant requirement. As Califor-
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nia recognized in implementing its land use covenant provision, the ultimate
purpose is to ensure that the restrictions are observed so that human health
and the environment are protected. The federal government has mechanisms
in place to ensure that restrictions are observed for so long as the federal gov-
ernment owns a piece of property. It is when that property is transferred into
the private sector that the risk of violation of restrictions—or of simply los-
ing track of restrictions over time—is at its highest. By requiring federal agen-
cies to impose the covenant at the time of transfer, California’s DTSC has fo-
cused its energies more directly on the problem.

Land Use Covenant Issues in California

The federal government, and in particular the military services, generally view
the California approach to land use covenants as a benefit because it allows the
services to enlist the state to enforce the terms of specific restrictions imposed
as part of their remedy under CERCLA. However, federal agency attorneys
have found that they need to be mindful of the specific wording of the
covenants, especially in light of the agencies’ contentions in states such as Col-
orado that look to impose the requirement on active federal installations.

The Army’s experience with land use covenants at base realignment and
closure properties is instructive. Since California land use covenants are not
intended to provide the state with the ability to enforce restrictions against the
federal government at an active federal facility, the Army adopted a practice of
drafting the covenants for properties pending transfer of ownership in such a
way that they were not enforceable against the Army as either the “covenan-
tor” or as the “current owner.” As a result, the enforceable interest in the
covenant would not take effect until after the Army had transferred a property
into private hands.37

Under the Army’s approach, land use covenants referenced specific use re-
strictions imposed as a part of the Army’s remedy in its CERCLA record of de-
cision (ROD). Those restrictions could include such controls as groundwater
use or drinking restrictions, nondisturbance of protective caps, and so forth.
As part of the covenant, a transferee would be required to notify DTSC of any
potential violations of the covenant terms, including the use restrictions. In
the Army’s view, all parties—transferees, federal and state regulators, local
government representatives, and the Army—should work together to ensure
that land use restrictions are observed.

With respect to timing, the Army urged adoption of the covenant as close as
possible to the effective date of the property conveyance. Optimally, the
covenant terms would come into effect concurrent with the conveyance, leaving
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virtually no time before closing during which an executed, recorded covenant
would apply to any preconveyance parcel. In the view of Army attorneys, sign-
ing a covenant long before transfer could create the impression that the Army
was granting an enforceable interest to the state on active federal property. The
Army did believe it has the authority to encumber actively held federal property,
which is the responsibility of GSA.

The Army also continued to include all land use restrictions in deed provi-
sions to ensure that it had a continued stake in ensuring compliance with re-
strictions. This alleviated the concern that, should DTSC fail to enforce a
covenant, the Army would have some ability to enforce the same restrictions.
In addition, all powers the Army desired to retain, such as the ability to dis-
approve a proposed modification of land use restrictions, were included in the
deed as well.

The costs of overseeing the land use covenant requirements became an
issue in Army property conveyances as well. Beginning in 2004, DTSC began
requesting language in the covenants that would commit landowners to pay-
ing DTSC for oversight costs. The implementing regulation specified that
DTSC “shall require responsible parties, facility owners or operators, or proj-
ect proponents involved in land use covenants to pay all costs associated with
the administration of such controls.”38 Typically, such oversight costs would
include reviewing period compliance inspection reports submitted by
landowners. While the regulation requires DTSC to extract payment, it didn’t
provide a specific authority to simply charge fees for reviewing compliance re-
ports or other oversight. Thus, under a heading for “Costs of Administering
this Covenant,” DTSC officials wanted language to be included in the
covenants to the effect that DTSC “has incurred and will in the future incur
costs associated with the administration of this Covenant.” The clause contin-
ued, “Therefore, the Owner hereby covenants for itself and for all subsequent
owners that, pursuant to CCR Title 22, section 67391.1(h), the property
owner agrees to pay the Department’s costs associated with the administra-
tion of this Covenant.” And, the clause continued, if “property ownership
changes between the time [DTSC] incurs administrative costs and the invoice
for such costs is received, each owner of the property for the period covered
by the invoice as well as the current owner is responsible for such costs.”

The Army and the other services basically saw two problems with proposed
language. First, federal real estate attorneys questioned the validity of a clause
in a real estate instrument under which one landowner would bind a subse-
quent landowner to pay money to a third party. Needless to say, property
transferees objected to the language, since they had negotiated the real estate
transaction without knowledge that such charges would be imposed and were
learning of it at the tail end of the transaction. Whether such a provision
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would be binding under property law provisions or not, the Army and the
other armed services viewed it as bad policy.

The second objection the Army and other armed services raised was that,
since the “current owner” referred to in the last sentence of the clause was de-
fined to include the federal government, by signing the covenant the federal
agency would be signing up for a potential obligation to pay without a specific
appropriation authorizing it, in violation of federal government spending
laws. Under appropriations law principles, even a very remote potential to
have to pay an obligation can be construed as a violation if it is not specifically
authorized.

The Army and other armed services have objected to adopting the DTSC-
drafted cost-recovery language in their covenants. As an approach to the fu-
ture adoption of covenants, the Army has suggested to DTSC that oversight
costs should be considered early on in negotiations by the parties to the fed-
eral real estate transaction, with the transferees agreeing to take on costs of
ownership incident to ownership. This is consistent with the Army’s overall
land use restriction approach, which views observance of and compliance
with use restrictions as a responsibility incident to property ownership. This
agreement by the transferee to pay oversight costs to DTSC is not required to
be contained in the covenant itself, and it is preferable to the Army to keep it
out of that document because it is irrelevant to the direct purpose of estab-
lishing environmental use restrictions and a right in a third party regulator to
enforce those use restrictions. The Air Force has adopted a similar approach
of incorporating responsibility for oversight costs into the real estate transac-
tion in an instrument other than the covenant itself. DTSC officials have thus
far proven to be flexible in discussions regarding the collections of costs of
oversight.

Environmental land use covenants have great potential to assist landowners
to get contaminated land back into productive use so long as that use is con-
sistent with safe use in light of residual contamination. Many states, including
California, have recognized the notion of land use restrictions as a part of a
cleanup remedy and have adopted means for executing covenants to ensure
their enforceability. Since this is a fairly new area of environmental and real
estate law, however, some issues could be expected to arise in implementing
the covenant requirement, especially with regard to federal facilities. In their
limited experience, the California regulators have proven to be responsible
and flexible in their implementation of the covenant requirement. DTSC of-
ficials have recognized that imposing the land use covenant requirement on
active federal property is unnecessary because other means are available to en-
sure that land use restrictions are followed. Despite a few minor conflicts, Cal-
ifornia regulators have kept the emphasis where it belongs—on the ultimate
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protection of human health and the environment. This flexibility and reason-
ableness in approach should ensure that former federal properties in Califor-
nia are held to a compliance standard at least as high as any other state.

Encroachment at Naval Air Station Oceana

After the DOD services submitted their recommendations for closure and re-
alignment in May 2005, the BRAC Commission considered the recommenda-
tions at numerous hearings during the summer of 2005. Normally, such hear-
ings focus on the specific installations named by the services. In 2005, however,
the BRAC Commission looked beyond the Navy’s recommendations to initiate
a discussion on an installation the Navy had not recommended for closure—
Naval Air Station Oceana in Virginia Beach, Virginia. The reason the commis-
sion insisted that Oceana should be considered for closure was because of “sig-
nificant residential and commercial encroachment” surrounding the Oceana
and its subinstallation, Naval Auxiliary Landing Fields Fentress, that had con-
tinued to inhibit low level flying and other training activities in the vicinity of
the installation.39 Beckoning the commission was the city of Jacksonville,
Florida, which argued that the former Cecil Field, a victim of an earlier BRAC
round, was prepared to accept relocation of the Navy’s Atlantic Fleet Master Jet
Base. After days of testimony, however, the commission determined that
Oceana could remain open for the time being—but only if certain conditions
were met. Among the conditions placed on the State of Virginia and the local
community were enactment of legislation to prevent further encroachment at
the facility, a plan to condemn and purchase incompatible use property located
within likely accident zones and to spend no less than $15 million per year on
obtaining the properties, and to consider rezoning within compatible use zones
surrounding the installations.40 While the BRAC Commission did ultimately
vote to keep Oceana open, its considering the installation for closure high-
lighted the military’s growing concern that development outside the gates of
the military facilities should not hinder the training that takes place within or
around the facilities—that consideration of the greater good should not be
skewed against the national defense because of the environmental conditions
surrounding a facility.

BRAC ’05: A Departure from Prior BRAC Rounds

Much of the publicity leading up to the BRAC 2005 decisions surrounded
DOD officials’ predictions that this BRAC round would be larger than all pre-
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vious BRAC rounds combined—that up to 20 percent of the military’s infra-
structure would be closed. Because of the global shifting of military assets,
however, those early predictions have not proven correct. While the 2005
BRAC round is still larger than any single previous BRAC round with respect
to closures, the real story in BRAC ’05 is the drastic shift in troop strength
from overseas back to the United States that has turned BRAC ’05 into what
Defense Department officials have referred to as a “Big R, little c” BRAC
round.

The Army is at the heart of the change. As a part of BRAC ’05, the Army
plans to move some 15,000 troops from Germany to several stateside installa-
tions. Fort Bliss, Texas, is set to be the big winner in BRAC ’05 with a net gain
of 11,354 active duty soldiers, doubling its active duty population. Because of
the realignments, Fort Bliss, already home to a family housing project of more
than 3,200 units, could be expected to be the center of substantial private
housing development in future years. In addition to Fort Bliss, Fort Benning,
Georgia, expects to add 9,221 troops; Fort Carson, Colorado, will likely gain
some 4,178 troops; Fort Sill, Oklahoma, will gain some 3,444 troops; and Fort
Riley, Kansas, will grow by 2,415 soldiers.41 Most of these realignments will be
accomplished on an aggressive time schedule, permitting the entire realign-
ment package to be accomplished as soon as possible. Some of the moves are
dependent on other moves being completed first. The air defense artillery
units at Fort Bliss, for instance, will have to move Fort Sill expeditiously to
make room for units returning from Germany. Major facilities and infra-
structure improvements will likely be required at each of the gaining installa-
tions to accommodate new troops, equipment, and command and control.
The ability of construction contractors to mobilize rapidly to address the
Army’s needs will be a major advantage.

In addition to the troop shifts resulting in the Army’s homeward move, a
number of other installations are expected to grow substantially as the result
of other BRAC-related decisions, such as the consolidation of medical train-
ing and command and control at Fort Sam Houston, Texas, which by DOD es-
timates was expected to grow by 7,648 soldiers and 1,624 civilians. For Ab-
erdeen Proving Ground, Maryland, final numbers will be affected somewhat
by the BRAC Commission’s actions, but consolidation of some of the Army’s
research and development activities there was expected to increase the num-
ber of personnel by 2,176. In addition, the reduction in use of leased office
space in northern Virginia is expected to shift about 12,000 jobs to Fort
Belvoir, Virginia, and 5,000 jobs to Fort Meade, Maryland. In addition to the
Army’s major shifts, potential big gainers for the other services include Little
Rock Air Force Base, with up to 3,898 new positions; Eglin Air Force Base,
Florida, which expects 2,218 new personnel; Marine Corps Base Quantico,
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Virginia, which expects to add 3,000 new personnel; and the Naval Air
Weapons Station, China Lake, California, which may increase by 2,469 per-
sonnel.42 All of these realignments will drive a need for new infrastructure and
facilities that will vary from site to site. A major need at Fort Belvoir, for in-
stance, will be for office space to accommodate the administrative functions
that will move there as leased space is vacated in Arlington and Alexandria,
Virginia. But any of these major shifts in personnel could present opportuni-
ties for development under currently existing authority or under creative fu-
ture legislation. Because the timetables for establishing new facilities and in-
frastructure will be extremely aggressive, however, commercial developers
should be exploring creative means to meet major military construction re-
quirements at the earliest possible time.
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II

ACCESS TO ENVIRONMENTAL
INFORMATION





THE TRADITION OF EASY AND FREE PUBLIC ACCESS to government-held infor-
mation and, more specifically, environmental information in the United

States is deeply rooted.1 Traditionally, even information about environmental
impacts at military facilities has been relatively easy to access. Recent concerns
over national security, however, have hindered the ease of obtaining environ-
mental information in the United States. Despite the international concern
over security issues, there has been a general international trend toward the
increased availability of environmental information. The United Kingdom,
for instance, has made great strides in recent years and has surpassed the
United States by providing increased access to some types of environmental
information. This is a result of the common belief that governments must
allow greater public access to environmental information, including environ-
mental information about military activities—so long as the information does
not impair national security. The notion that greater access to environmental
information will result in better environmental conditions has become an
item of faith among many environmental activists. Few would question the
premise that access to environmental information, even with regard to mili-
tary activities, is a necessary component of a successful environmental pro-
gram. However, given recent trends toward increased secrecy in light of inter-
national threats to security, a number of persuasive arguments must be
advanced to support the position that we should foster free access to environ-
mental information, with reasonable exceptions for legitimate national secu-
rity concerns.

— 93 —

7

The Case for Access



Public Access for Its Own Sake

Dealing with environmental matters in an “open society” requires public ac-
cess to environmental information, as well as public participation in environ-
mental decisions.2 The recent trend toward greater public access to environ-
mental information is the result of a consensus among Western nations that
an informed public plays an important role in environmental protection and
enhancement.3 This consensus results from assumptions that are both philo-
sophical and pragmatic. For instance, in promoting public access to environ-
mental information, the U.S. Congress considered it in the context of its prag-
matic function of enforcement by the public, in addition to considering any
role it might have regarding “environmental rights.”

On a philosophical level, supporters of environmental reform profess a
kind of environmental “right-to-know” as part of a “right-to-participate.”4

Environmental rights are “often related to the concept of instilling some form
of legal identity in the environment.”5 The premise is that everyone has a right
to information regarding the “unowned” environment.6 “The general public
has an interest in all elements of the environment, which competes with other
interests, including industrial operations. Where there are such competing in-
terests, access to information on the impacts of those interests allows decisions
to be made taking into account all the relevant factors.”7

International agreements, such as the World Charter for Nature,8 reflect a
growing consensus that this view is well founded. The United Nations General
Assembly, under the World Charter for Nature, adopted a resolution that “all
persons, in accordance with their national legislation, shall have the opportu-
nity to participate, individually or with others, in the formulation of decisions
of direct concern to their environment, and shall have access to means of re-
dress when their environment has suffered damage or degradation.”9 These
“right-to-know” or “right-to-participate” philosophies can perhaps be viewed
as a natural continuation of the trend toward increased democratization
across the globe, particularly in Western nations.

The adoption of the Declaration on Environment and Development, or
“The Rio Declaration,” at the 1992 United Nations Conference on Environ-
ment and Development in Rio de Janeiro, exemplified additional support of
increased access to environmental information.10 The declaration states that
“environmental issues are best handled with the participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have
appropriate access to information concerning the environment that is held by
public authorities, including information on hazardous materials and activi-
ties in their communities, and the opportunity to participate in decision-
making processes. States shall facilitate and encourage public awareness and
participation by making information widely available.”11
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Sierra Club attorney Neil A. F. Popovic describes access to environmental
information as a critical element for effective public participation in environ-
mental decision making. He wrote, “Without such information, public partic-
ipation in environmental decision-making would seldom advance beyond
shots in the dark.”12 He further declared that a “government’s reactive duty to
produce information complements its proactive duty to disseminate informa-
tion.”13 Government agencies have an affirmative duty to provide certain
types of information to the public, even if the public has not sought the in-
formation.14 This is especially true for information regarding the potential
dangers of hazardous substances.15 Such provisions “perform an indispensa-
ble educational role by letting people know what is happening in and to their
environment, paving the way for the public to participate in related decision-
making.”16

The United States has generally subscribed to the notion that public infor-
mation and participation are requirements for a representative democracy.
The First Amendment to the U.S. Constitution, which establishes freedom of
the press and speech, supports this line of thinking.17 The First Amendment
reflects the framers’ belief that public participation in government is inher-
ently positive.18 Congress applied this principle more concretely to govern-
mental information with the passage of the Freedom of Information Act of
1966 (FOIA).19 The FOIA establishes a presumption that information should
be available to the public unless specific, well-defined reasons exist to with-
hold it.20

Another provision reflecting the public’s “right-to-know” is the Emergency
Planning and Community Right-to-Know Act of 1986.21 This Act regulates
industries that handle significant amounts of hazardous materials by requir-
ing individual companies to keep a list of those materials and to advertise that
the list is available to the public.22 It provides an example of legislation re-
flecting Congress’ apparent belief that there is an intrinsic value to access to
environmental information.

The values of public participation and open government also exist in other
advanced nations such as the United Kingdom. For example, in 1989, the
United Kingdom amended the Official Secrets Act of 191123 to curb its rather
severe policy of avoiding the release of information to the public.24 Another
example of the belief in government openness is in the government white
paper, This Common Inheritance.25 The white paper emphasized the impor-
tance of public access to environmental information by asserting that “if peo-
ple are given the facts, they are best placed to make their own consumer deci-
sions and to exert pressure for change as consumers, investors, lobbyists and
electors.”26 In his foreword to a subsequent white paper proposing greater ac-
cess to government information, the chancellor of the Duchy of Lancaster
pronounced that “openness is fundamental to the political health of a modern
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state.”27 The white paper itself furthers this sentiment and states that “unnec-
essary secrecy in government leads to arrogance in governance and defective
decision-making. The perception of excessive secrecy has become a corrosive
influence in the decline of public confidence in government. Moreover, the
climate of public opinion has changed: people expect much greater openness
and accountability from government than they used to.”28

Public Access for Enforcement Purposes

In addition to the philosophical notion that public access to information and
participation in environmental decisions is a matter of public right, it is also
a pragmatic means to ensure that environmental problems are addressed. The
United States’ environmental regulatory regime includes numerous provi-
sions for “citizen suits” to enforce various environmental statutes.29 Citizen
suit provisions allow individual citizens, or groups of citizens, to take private
or public entities to court for violations of environmental law.30 Citizen suits
inherently require access to certain environmental information. An example is
the citizen suit provision of the U.S. Clean Water Act.31 It creates an integrated
enforcement system by placing enforcement powers in the hands of citizens to
supplement the powers of federal or state enforcement agencies.32 The Clean
Water Act citizen suit provision requires the citizen or citizen group to pro-
vide 60 days notice to the administrator of the U.S. Environmental Protection
Agency (EPA), the state concerned, and the company alleged to be in violation
of emissions limits.33 The provision also provides citizens with a cause of ac-
tion against the EPA administrator “where there is alleged a failure of the Ad-
ministrator to perform any act or duty under this chapter which is not dis-
cretionary with the Administrator.”34 In addition to civil penalties under the
provision, which would likely not apply in an action against a military de-
partment, citizen-plaintiffs can seek injunctive relief to force the administra-
tor to perform an act or duty or to enforce an effluent limitation.35

By creating a private right of action for citizen-plaintiffs, Congress has em-
powered the public to play a positive role in the enforcement of pollution
standards. Thus, citizens are “watchdogs” over federal and state regulators
based on their ability to bring a suit to control or compel regulator action.36

Citizens are also “private attorneys general” because they supplement the en-
forcement power of government when inadequate personnel, funding, or mo-
tivation result in a shortfall of governmental information.37 Almost every
major environmental statute has a citizen suit provision.38 In some instances,
courts have found a right for citizens to sue to guarantee enforcement, even
where Congress has not explicitly created a citizen suit provision.39
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Some environmentalists believe that recent U.S. court decisions have dimin-
ished the effectiveness of citizen suit enforcement. In Gwaltney of Smithfield,
Ltd., v. Chesapeake Bay Foundation, Inc.,40 the U.S. Supreme Court held that ju-
risdiction under the Clean Water Act for citizen suits against past permit vio-
lators does not attach unless the citizen-plaintiff makes a good faith allegation
that continuing violations are likely.41 Critics of the Court’s decision argued
that this ruling damaged the deterrent effect of a potential suit because poten-
tial defendants may not be penalized if they wait until notice of a lawsuit to in-
stall pollution control equipment.42 The U.S. Supreme Court again reduced the
enforcement potential of the citizen suit in 1992 with its decision in Lujan v.
Defenders of Wildlife.43 The Court held that the citizen suit provision of the En-
dangered Species Act44 did not confer standing on its own, and therefore, citi-
zen-plaintiffs still had to establish standing to sue under the provision.45 De-
spite the setbacks in Gwaltney and Lujan, the citizen suit remains a powerful
tool in the environmentalist’s arsenal, which was Congress’s intent in including
citizen suits in its overall environmental enforcement scheme.46

The concept of access to environmental information as an enforcement tool
is present in other Western democracies as well. Other countries also provide
for private action against polluters in certain circumstances. The United King-
dom, for instance, also provides civil remedies for private rights of action that
are independent of regulatory provisions.47 Although the United Kingdom
has not explicitly established a right of action under its environmental
statutes, the United Kingdom’s system of “residual powers” allows the public
to take direct enforcement action.48 Generally, private citizens have a consti-
tutional right to prosecute statutory offenses. This constitutional right, how-
ever, has often been explicitly limited by environmental statutes.49 This right
has been successfully exploited under a number of environmental statutes, but
such powers are often overlooked.50 Nevertheless, for this type of enforcement
to be effective, the public must have access to environmental data to proceed
with a case.51

Making Public Access Meet the Challenges

There are convincing reasons, both philosophical and pragmatic, for provid-
ing free public access to environmental information. Now that there is a con-
sensus that environmental information should be accessible within the United
States, as well as worldwide,52 greater challenge still exists: how to determine
the best means for providing access and how, if at all, that access should be
limited. A significant legal framework exists to support the public’s right to
know about its environment in the United States, even with respect to military
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activities. But with recent challenges brought on by national security con-
cerns, it is increasingly important to carefully determine the parameters of ac-
cess to environmental information pertaining to the U.S. military. So long as
national security is not impaired, environmental information regarding mili-
tary activities should be as accessible as possible.

The provision of information is not, of course, an end in itself: it is a means
to an end. At a general level it may be said that increased opportunities for
public access to environmental information are seen as underpinning the ob-
jective of encouraging people, including people within the military establish-
ment, to take on their responsibilities of stewardship.53

Scholars have identified five pragmatic benefits derived from liberal access
to environmental information.54 The first benefit is that it will reassure the
public and promote confidence in governmental and industrial action, also
known as the “public reassurance” role.55 This is based on the premise that se-
crecy fuels fear and that withdrawal of secrecy promotes public confidence.56

The second benefit of stewardship is that it will inform consumer choice, both
in the demand for and in the consumption of goods: “For example, labelling
may encourage consumers to opt for ‘green’ products; and information about
the causes and consequences of pollution may encourage consumers to limit
their use of cars and to reduce waste” in the use of natural resources.57 This is
referred to as the “personal responsibility” role.58 The third benefit, known as
the “industry responsibility” role,59 states that “increased public scrutiny
should encourage industries to take environmental protection seriously.”60

The fourth benefit is that “the knowledge that activities will come under pub-
lic scrutiny should act as a ‘vital discipline’ for environmental protection agen-
cies.”61 This is known as the “agency accountability” role.62 The final benefit of
stewardship is that “it will enable members of the public to play a role in pol-
icy formulation and decision-making on environmental matters,” also known
as the “public participation” role.63

All five of those above principles represent important reasons for making
environmental information with respect to the military accessible to the pub-
lic. The first principle, “public reassurance,” is vital because it prompts gov-
ernments to establish a climate of openness, rather than secrecy. This is im-
portant because secrecy breeds distrust.64 Public reassurance can be a key
commodity in accomplishing both environmental and national security goals,
particularly with regard to the military, which has had a history of environ-
mental problems.

To encourage consumer choice, the “personal responsibility” principle is
also an important role for environmental information. This principle could
provide economic incentives for environmental protection, as product manu-
facturers have already discovered that advertising “green friendly” products
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can be a marketing tool.65 In addition, negative environmental information
about a product can either force it off the market or force it to change.66 For
example, “green marketers” in the United States who make false or exagger-
ated environmental claims can expect scrutiny from the U.S. Federal Trade
Commission.67 In recent years, major “fast food” restaurant chains in the
United States were pressured to market their products differently.68 Addition-
ally, some products that were packaged in aerosol spray cans are now aerosol
free.69 With respect to the military, news about an installation’s environmen-
tal record could affect its community support. At a time at which community
support is necessary to continue to train at a location and to accomplish mis-
sion objectives, such community support may be critical. The situation faced
at Naval Air Station Oceana during the BRAC Commission’s 2005 hearings is
instructive. Had the Navy’s reputation as an environmentally responsible
member of the Virginia Beach community been in question, the community’s
willingness to rally behind the installation might have been in question as
well.

The third principle, increasing “industry responsibility,” may be important
because it forces industries to improve their practices over time.70 For in-
stance, the citizen suit enforcement provisions in the United States provide an
excellent stimulus for industries to ensure environmental compliance.71 If the
industries do not comply with existing water permits, for instance, industry
officials know that they may be subject to a citizen suit, even if government
regulators have not shown concern.72 In addition, environmental information
about an industry’s products and production can bring tremendous economic
pressure to change a product or production method to be more environmen-
tally sound.73 Thus, industries have a built-in incentive to recognize their en-
vironmental responsibilities. With respect to the military services and to the
military industrial complex, this pressure is just as firm as it is for private in-
dustry.

The “agency accountability” principle puts pressure on the environmental
enforcement agencies that are charged with ensuring compliance with envi-
ronmental law.74 “Openness in government,” agreed U.S. President Clinton,“is
essential to accountability.”75 Government agencies are not always models of
efficiency. Further, employees are sometimes outright lazy or corrupt. Public
scrutiny may place pressure on environmental enforcement agencies to do
their jobs and to do them well.76 In addition, increased availability of infor-
mation about agencies might have the added benefit of reinforcing public
confidence in government actions.77 If the public were to get the impression
that environmental regulators were unduly favoring military facilities, the re-
sultant pressure might compel such a regulator to give closer scrutiny to those
military facilities.
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Finally, the “public participation” principle currently plays an integral role
in environmental law.78 This role is both pragmatic and an important part of
the more intangible “right-to-participate.”79 In the environmental decision-
making process, members of the public may have relevant facts or informa-
tion to contribute.80 A lack of public access could create an information vac-
uum, which could hinder the availability of relevant information.81 With
regard to environmental investigations at military installations, such as a
NEPA environmental study or an environmental survey to locate potential
hazardous substance contamination, members of the local community might
in some instances have more “institutional knowledge” about historical prac-
tices on base than the active duty personnel temporarily assigned there. As
such, efforts to cooperate with the community can greatly enhance the thor-
oughness of such studies while at the same time raise public confidence in the
environmental condition of the facilities—or by contrast make the public
aware of hazards that should be avoided. Over the years, public awareness pro-
grams have greatly improved local communities’ perceptions of environmen-
tal cleanup efforts at such environmentally controversial installations as the
Army’s Aberdeen Proving Ground, Maryland, where three employees were
once convicted of RCRA violations in the late 1980s.
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WITH EXCEPTIONS FOR NATIONAL SECURITY CONSIDERATIONS, information
about environmental impacts of military activities is generally available

to the American public. This fact has contributed significantly to the public’s
awareness of the environmental effects of military activities and has arguably
reduced the potential that the military services would receive preferential treat-
ment from environmental regulators. “With increased use of the Freedom of
Information Act to gain access to government records,” wrote Professor
Stephen Dycus, “and with the enactment of environmental laws that require
monitoring and disclosure of federal facility activities, the public is better in-
formed and less tolerant of many defense-related environmental injuries that
earlier would have been dismissed, without question, as unavoidable.”1

In the United States, there is no specific environmental information legisla-
tion like that adopted in European Community nations.2 This is largely be-
cause there is no need. The environmental community, including environ-
mental interest groups, makes liberal use of the Freedom of Information Act
of 1966 (FOIA) to obtain federal environmental information from the federal
government, including the Department of Defense and the Department of
Energy, and state environmental information, which includes regulator infor-
mation about military installations, from state agencies.3

Beyond the general requirements of the FOIA, however, the various environ-
mental laws do address public awareness and participation values. Specific en-
vironmental statutes impose duties on governmental bodies to provide envi-
ronmental information to the public that require more than simply answering
FOIA requests.4 Government agencies must maintain databases of information
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that are easily accessible to the public.5 Under the environmental statute re-
quirements, individual states must meet the record-keeping and public access
requirements of the federal statutes and must be in compliance with federal en-
vironmental law.6 Many of the major U.S. environmental statutes have their
own industry reporting requirements, which by virtue of waivers of sovereign
immunity also apply to the military services.7 The laws themselves require hold-
ers of environmental permits to collect certain types of environmental infor-
mation pertaining to monitoring compliance with, and identifying and enforc-
ing violations of, environmental laws.8 Permit holders must submit this
information to the government for public disclosure.9 Such records are main-
tained by state regulating offices and are accessible on demand by members of
the public.10 The Environmental Protection Agency (EPA), in turn, maintains a
national database by compiling all the environmental data provided by the
states.11 Thus, significant amounts of information about the environmental 
performance of the military services can be obtained from third parties—the
regulators—through the public databases that they maintain.

Under the Clean Water Act of 1977 (CWA), for instance, discharge moni-
toring reports and other information submitted to environmental regulators
“shall be available to the public, except that upon a showing satisfactory to the
Administrator by any person that . . . [the information] (other than effluent
data) . . . if made public would divulge methods or processes entitled to pro-
tection as trade secrets of such person.”12 Thus, the burden of proof is on the
person submitting the information to show that it constitutes a trade secret.
Otherwise, under no circumstances may the public be denied the actual efflu-
ent data for a plant or facility.13 National security is not given as a basis for an
exemption from the public reporting requirements of the CWA, although the
public reporting requirements would be encompassed by an overall compli-
ance exemption from CWA requirements if the president determined it to be
in “the paramount interest of the United States.”14 Much of the information
on environmental quality in local communities is available on the EPA’s web-
site, which, according to the EPA, receives over forty million contacts from
members of the public per month.15

In addition, most U.S. statutes require that the public be notified before en-
vironmental regulators take certain actions, such as granting or denying an
environmental permit.16 The Resource Conservation and Recovery Act of
1976 (RCRA), for instance, requires that notice of any proposed permit be
published in a local newspaper of general circulation and, further, requires
that the public be allowed to comment and attend a public hearing.17 The re-
quirement also applies when military and nonmilitary government agencies
apply for a RCRA permit. Under such procedures, the public is more than a
mere spectator. The EPA or state regulatory body must take into account the
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comments of the public in rendering its decision to grant or deny a permit.18

Members of the public may also appeal initial decisions of the permitting au-
thorities.19 Under the CWA, for instance, any “interested person,” including
members of the public, may appeal the terms of a proposed permit under that
statute’s National Pollutant Discharge Elimination System.20

As a result of the constant reporting of environmental information under
environmental statutes and the openness of permitting processes, the United
States has a system that is available for public access and participation. Re-
garding property contamination (or “brown fields”) cases, for instance, real es-
tate lawyers have found that “much of the work to be done in establishing both
liability and damages can be derived from public records.”21 By 1990, “In most
cases [involving contaminated land], the information [was] available for in-
spection and copying with a telephone call or an over-the-counter request.”22

Information from government agencies can include such information as geol-
ogy and groundwater hydrology for a locality; local groundwater conditions;
existing site evaluation and spill reports for a specific property and nearby
properties; chemical inventories of previous owners; environmental permits of
present and previous landowners and compliance histories; and building use
permits of previous owners or occupiers.23 Information about environmental
conditions at military installations is available on many of these databases.

The Emergency Planning and Community Right-to-Know Act

In addition to the information that environmental regulators are required to
make available under individual environmental statutes, the U.S. government
has also enacted broad “right-to-know” laws that require the disclosure of cer-
tain routine information not necessarily related to monitoring, enforcing, or
obtaining permits.24 The Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA)25 is at the forefront of this genre of legislation.26

Government facilities, including military installations, are expected to comply
with EPCRA’s requirements and do so, even with respect to installations that
have historically housed the U.S. chemical weapons stockpile.

Under EPCRA, facilities with significant quantities of “extremely hazardous
substances” on site are required to notify local emergency planning officials
(local emergency planning committees or LEPCs) and must designate a rep-
resentative to participate in local emergency planning activities as an emer-
gency response coordinator.27 Facilities that have more than 10,000 pounds of
any “hazardous chemical” on site must submit copies of material safety data
sheets (MSDSs) for each chemical, or a listing of all MSDSs on site to the
LEPC and to state emergency response officials (state emergency response
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commissions or SERCs).28 Many large industrial facilities must also submit an
annual inventory of hazardous chemicals.29 Once this data is submitted to the
LEPCs, the LEPCs must make available to the public both the data and the
emergency response plans that are supposed to incorporate and address the
potential hazards posed by the hazardous chemical data collected.30 Under
EPCRA, each LEPC “shall annually publish a notice in local newspapers that
the emergency response plan, material safety data sheets, and inventory forms
have been submitted . . . [and] that members of the public who wish to review
any such plan, sheet, form, or followup notice may do so at the location des-
ignated.”31

In addition to the routine planning requirements of EPCRA, a facility must
report information about certain spills or releases to government authorities,
which will be maintained as part of a register.32 Such information must be re-
ported if a facility (1) is involved in manufacturing; (2) employs more than
ten workers; (3) manufactures or processes more than 25,000 pounds of the
chemical or uses more than 10,000 pounds during the year; and (4) the chem-
ical is listed among some 350 specific toxic chemicals or chemical categories.33

The release forms “are intended to provide information to federal, state, and
local governments and the public, including citizens of communities sur-
rounding covered facilities.”34 Such information includes types and amounts
of pollutants spilled or released, and results of emergency response efforts to
clean up the spills or releases.35 Each state must thereafter maintain a listing,
known as the toxic release inventory (TRI), of all such statewide releases by lo-
cality.36 According to the Commission for Environmental Cooperation, which
reports on Canadian, Mexican, and U.S. environmental matters, some 65,000
industrial facilities nationwide are subject to TRI reporting.37 As with other
public information statutes in the United States, there are exemptions from
TRI reporting.38 Such exemptions include trade secret information, chemicals
used in laboratories, or chemicals present in the structure of a facility or in an
article of manufacture.39

Environmental Impact Assessment

As discussed previously, the main environmental planning statute in the
United States, and arguably the most significant of all environmental statutes,
is the National Environmental Policy Act (NEPA), which dates back to 1969.40

Among the goals of NEPA is to “encourage and facilitate public involvement
in decisions which affect the quality of the human environment.”41

The implementing regulations for NEPA, which were developed by the
Council on Environmental Quality (CEQ), establish an intricate set of rules
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for conducting the type of environmental analysis that is required for a given
action or project.42 Federal agencies, including the military services, have fur-
ther elaborated on those requirements in their own regulations.43 Consistent
with the public participation goal of NEPA, public consultation is an impor-
tant part of the NEPA process. At the very beginning of the environmental im-
pact statement (EIS) process, for instance, notice must be given to all other
agencies and concerned individuals about the proposal.44 This is done
through an announcement in the Federal Register and followed up with more
specifically targeted invitations to agencies and individuals, including project
opponents.45 After the public is invited to participate in “scoping” procedures
by providing its input on the nature of the proposed action or activity,46 the
EIS will go through two stages.47 First, the agency releases a public draft on
which the public may comment about the environmental consequences of the
proposal.48 In issuing a final EIS, the agency must “assess and consider com-
ments both individually and collectively.”49 The agency, however, is not re-
quired to change its plans because of the public comment, but it would have
that option if changes were warranted.

The CEQ regulations require a high degree of public involvement. Agencies
must, for instance,“make diligent efforts to involve the public in preparing and
implementing their NEPA procedures.”50 Agencies must also “provide public
notice of NEPA-related hearings, public meetings, and the availability of envi-
ronmental documents so as to inform those persons and agencies who may be
interested or affected.”51 Thus, agencies must make public the notice of avail-
ability of an environmental assessment (EA), even when the agency determines
that there would be no significant impact to the environment.52 Agencies must
also sponsor or hold public hearings “whenever appropriate or in accordance
with statutory requirements applicable to the agency.”53

NEPA does not apply to the private sector.54 It does not apply to separate
states either, although at least twenty-seven states now have environmental im-
pact assessment programs for analyzing state projects.55 Some states hold more
faithfully to NEPA than others.56 Although NEPA does not apply to states and
private entities, it does apply when some federal decision making is involved,
such as the granting of a lease, license, or right-of-way, or allowing the issuance
of a permit under one of the environmental statutes.57 For example, construct-
ing a dock or pier adjacent to a river or a lake would require a permit from the
U.S. Army Corps of Engineers to be in compliance with the Rivers and Harbors
Act of 1910.58 The corps would require that an EIS be done prior to making its
permit decision.59 Additionally, projects that include some portion of the proj-
ect on federal land, such as a long-distance pipeline, would require NEPA doc-
umentation, because location of the federal pipeline on federal property would
require a federal decision,“which may have an impact on man’s environment.”60
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While the European Community Directive on environmental assessment
excludes national defense activities from its application, the United States’
NEPA does not.61 NEPA does, however, make public disclosure of NEPA doc-
uments subordinate to the public release rules of the FOIA.62 While NEPA
documentation for classified military projects can be kept secret, the environ-
mental assessment must still be performed. That documentation is subject to
in camera review, as provided by the FOIA.63 While some national defense en-
vironmental assessment information can be denied to the public under NEPA,
the statute does not provide a blanket exemption.64 In the alternative, a fed-
eral agency in an emergency situation can seek to apply the alternative proce-
dures policy allowed for under the CEQ regulations.65 The alternative proce-
dures, however, are not intended to excuse the agency completely from its
NEPA analysis responsibility.
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WHEN U.S. PRESIDENT LYNDON B. JOHNSON signed the Freedom of Infor-
mation Act (FOIA) into law on July 4, 1966 (“Independence Day”),

none of the bill’s sponsors were invited to witness the signing.1 They had not
been informed that the bill would be signed, and despite the urging of White
House staffers and members of Congress, there was no bill-signing ceremony.2

Nevertheless, Johnson’s unceremonious signing3 of the bill culminated more
than a decade of efforts to pass the FOIA.4

Despite the vision of early Americans such as James Madison, Thomas Jef-
ferson, and Patrick Henry that “a strong democracy depended on an informed
electorate,”5 the level of free access that Americans now have over government
information was many years in the making. The Administrative Procedure Act
of 1946 (APA),6 in its original form, had attempted, unsuccessfully, to provide
easy access to government information. The APA, however, contained lan-
guage that provided wide discretion to agencies to withhold records if the re-
quester was not “directly or properly concerned,” or if the agency determined
to keep the records confidential “for good cause shown.”7 In 1958, Congress
amended a 1789 “housekeeping” statute that gave federal agencies the author-
ity to keep records.8 That statute had been used as authority for withholding
records, so Congress added the following restriction: “This section does not
authorize withholding information from the public or limiting the availabil-
ity of records to the public.”9

Eventually, Congress acted to provide clear, comprehensive guidance on
disclosure of information within the APA by passing the FOIA in 1966,
which amended Section 3 of the APA.10 The FOIA provided clear guidance
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in establishing a presumption in favor of disclosure of government infor-
mation and replaced the vague “for good cause shown” premise for denying
disclosure with a detailed list of exemptions.11 It covered the whole execu-
tive branch of the federal government, including agencies that held records
pertaining to the environment.12

When President Johnson signed the FOIA, his accompanying statement de-
clared that he did so “with a deep sense of pride that the United States is an
open society in which the people’s right to know is cherished and guarded.”13

Johnson’s statement reflected the belief that freedom of information should
only be limited in compelling circumstances.14 “This legislation springs from
one of our most essential principles: A democracy works best when the peo-
ple have all the information that the security of the Nation permits. No one
should be able to pull curtains of secrecy around decisions which can be re-
vealed without injury to the public interest.”15 Johnson further added that he
had “always believed that freedom of information is so vital that only the na-
tional security, not the desire of public officials or private citizens, should de-
termine when it must be restricted.”16

Because the FOIA covers the entire executive branch, many of the most sig-
nificant cases interpreting the FOIA have little or nothing to do with environ-
mental information. They are important to any discussion of access to envi-
ronmental information because the rules established under the case law also
apply in cases involving environmental access. As passed in 1966, the original
FOIA included weaknesses that detracted from its ideal operation.17 There
was initially little or no way, for instance, for a FOIA requester to determine
whether an agency had fully complied with a request. In response, courts fash-
ioned procedural devices, such as the requirement of a “Vaughn Index,”18 es-
tablished in Vaughn v. Rosen.19 The “Vaughn Index” is a thorough index of
each “FOIA request” and is compiled by each agency. It lists all of the docu-
ments that are withheld from the public and the justification for their exemp-
tion.20 Similarly, the U.S. Supreme Court in EPA v. Mink21 held that each
agency must release to the public any segregable, nonexempt portions of a
partially exempt record.22

In reaction to the abuses of the Watergate era,23 and in an effort to expand
the FOIA’s disclosure requirements, Congress substantially amended the Act
in 1974.24 Those amendments considerably narrowed the scope of the FOIA’s
law enforcement and national security exemptions and expanded many of the
agency procedural requirements, such as those regarding fees, time limits, seg-
regability, and in camera inspection by the courts.25 In 1976, Congress acted
to further limit what could be withheld by agencies as exempt from disclosure
under the FOIA, by limiting the circumstances under which an agency can
rely on other statutes to withhold information.26
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In 1986, after the FOIA had been in force for just over twenty years, Con-
gress responded to a perceived need for reform of both the substantive and
procedural requirements of the statute by enacting the Freedom of Informa-
tion Reform Act of 1986.27 The Reform Act of 1986 amended the FOIA “to
provide broader exemption protection for law enforcement information, plus
special law enforcement record exclusions, and also created a new fee and fee
waiver structure.”28

The most recent changes to the FOIA came about with passage of the Elec-
tronic Freedom of Information Act Amendments (1996 amendments).29 The
1996 amendments addressed electronic records, such as electronic mail re-
tained by agencies, as well as FOIA reading rooms and procedural time limits
for agency processing.30 Under the 1996 amendments, when responding to
FOIA requests, each agency must search electronic databases for the requested
records “except when such efforts would significantly interfere with the oper-
ation of the agency’s automated information system.”31

The FOIA Today

The FOIA, in general, requires federal agencies, including the military ser-
vices, to provide the fullest possible disclosure of information to the public.32

The FOIA provides a means for citizens to acquire all types of governmental
information, unless a specific exemption applies.33 While some types of infor-
mation, particularly environmental information, may also have other disclo-
sure requirements, the FOIA provides a means for accessing information in
situations where no other means of access is provided.34 It does so by estab-
lishing a presumption that all agency records and documents are accessible to
the public.35 It sets standards for determining which records must be disclosed
by federal agencies and which records can be withheld.36 The law provides
both administrative and judicial remedies for individuals or groups who are
denied access to records.37 The FOIA applies to all agencies of the federal ex-
ecutive branch.38 This includes each of the government departments and all
subordinate agencies.39 It does not apply to the U.S. Congress or to the federal
judiciary.40 It also does not apply to state or local government entities.41

The FOIA also requires each agency to establish “reading rooms” that must
be accessible to the public.42 Three categories of information must be included
in an agency’s reading room. Those broad categories include “final opinions . . .
rendered in the adjudication of administrative cases, specific agency policy
statements, and certain administrative staff manuals.”43 Reading room records
must be indexed by the agencies to facilitate public access.44 In addition to those
materials, agencies must make available any records that were sought and 
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obtained through the FOIA process that the agency determines will likely be re-
quested again.45 Under the 1996 amendments, each agency is required to make
all records that are created after November 1, 1996, available electronically by
December 31, 1999.46 The rationale for reading rooms is that public access to
such records serves to guard against development of “secret agency law,” which
is known to agency employees but not to the general public.47 Agencies have also
used their FOIA reading rooms to achieve “affirmative” disclosure of records
that would otherwise likely be the subject of FOIA requests.48

The FOIA requires anyone who requests information to ask for existing
agency records rather than general information.49 An “agency record,” accord-
ing to the U.S. Supreme Court, is a document that is (1) either created or ob-
tained by an agency and (2) under agency control at the time of the request.50

Thus, an agency is only required to look for existing records in response to a
FOIA request.51 If no record exists, the agency is under no obligation to cre-
ate one, collect information that it does not possess, perform research, or an-
alyze data for a requester.52 Any document containing information that is in
the control of an agency, including electronic mail, is generally considered to
be an agency record.53 The form of the record maintained by the agency does
not affect its availability.54

To request records from an agency, a requester must “reasonably describe
such records” being sought.55 In other words, the request must be specific
enough to permit a government employee to locate the record in a reasonable
period of time.56 “The legislative history of the 1974 FOIA amendments indi-
cates that a description of a requested record is sufficient if it enables a pro-
fessional agency employee familiar with the subject area to locate the record
with a ‘reasonable amount of effort.’”57 Agency officials are not expected to be-
come “full time investigators” under the FOIA. Thus, a FOIA request will be
held invalid if it requires an agency’s FOIA staff either to have “clairvoyant ca-
pabilities” to infer the requester’s desires or to spend “countless numbers of
personnel hours seeking needles in bureaucratic haystacks.”58 Nevertheless, an
agency “must be careful not to read [a] request so strictly that the requester is
denied information the agency well knows exists in its files, albeit in a differ-
ent form than that anticipated by the requester.”59 The fact that the records
sought might be voluminous in nature does not absolve the agency of its duty
to provide them.60 The key factor, according to the U.S. Department of Justice
(DOJ), “is the ability of an agency’s staff to reasonably ascertain which records
are being requested and locate them.”61 If the requester is not sure how to
identify a specific record or records, he or she may phrase the request more
broadly. For example, he or she may request “all records pertaining to” a spe-
cific, narrowly limited topic with sufficient detail to allow agency employees
to determine what records may be the target of the search.62
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Each agency has twenty working days63 after the receipt of a FOIA request
to determine whether or not to comply with the request, and then respond to
the requester.64 The initial response may simply indicate that the agency needs
an additional ten working days to process the request because of “unusual cir-
cumstances,” such as having to collect records at a remote location, to pore
over voluminous amounts of records, or to consult with other agencies.65 A
requester may, however, seek expedited processing by claiming either (1) that
failure to obtain records quickly will pose an imminent threat to the life or
safety of an individual or (2) that, for journalist requesters, it can be shown
that the request involves urgent matters about government activities that must
be disseminated to the public as quickly as possible.66

Those requesting agency records under the FOIA may have to pay fees cov-
ering some or all of the costs of processing their requests.67 Under the FOIA,
each agency is required to promulgate FOIA regulations that specify “the
schedule of fees applicable to the processing of requests under this section
and [establish] procedures and guidelines for determining when such fees
should be waived or reduced.”68 Those “fees shall be limited to reasonable
standard charges for document search, duplication, and review, when records
are requested for commercial use.”69 When a representative of the news
media or an educational or noncommercial scientific institution for scholarly
or scientific research makes the request, the “fees shall be limited to reason-
able standard charges for document duplication,” but search and review
charges shall not apply.70 When the requester fits into neither of the first two
categories—commercial or news media/research—fees are “limited to rea-
sonable standard charges for document search and duplication” but not for
review.71 Also, the agency has discretion to waive or reduce charges entirely if
it determines that “disclosure of the information is in the public interest be-
cause it is likely to contribute significantly to public understanding of the op-
erations or activities of the government and is not primarily in the commer-
cial interest of the requester.”72

Exemptions

There are nine statutory exemptions under which an agency may refuse to
disclose agency records, either in whole or in part.73 The exemptions address
disclosure of information that would harm national defense or foreign pol-
icy, privacy of individuals, proprietary interests of business, functioning of
the government, law enforcement investigations, and other important inter-
ests.74 Any “reasonably segregable portion of a record,” however, must be pro-
vided to the requester after “deletion of the portions which are exempt.”75
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Under appropriate circumstances, any of the exemptions might be used to
withhold information pertaining directly or indirectly to the military’s im-
pacts on the environment or compliance with environmental laws.

Exemption 1 of the FOIA protects classified documents, defined as docu-
ments authorized to be kept secret because of their sensitive nature “in the in-
terest of national defense or foreign policy.”76 The documents, however, must
be properly classified in accordance with an executive order.77 Under the ex-
ecutive order, information may not be classified unless its “disclosure . . . rea-
sonably could be expected to result in damage to the national security.”78 After
the tragedy of September 11, 2001, President George W. Bush expanded the
categories of classified information to include information that should be
withheld in the interest of homeland security.79 Information categories that
may not be considered as bases for information include diplomatic and for-
eign relations information; foreign government information; nuclear technol-
ogy; intelligence activities; “military plans, weapons systems, or operations;
. . . scientific, technological, or economic matters relating to the national se-
curity, which includes defense against transnational terrorism; . . . vulnerabil-
ities or capabilities of systems, installations, infrastructures, projects, plans or
protection services relating to the national security; [and] . . . weapons of mass
destruction.”80

Although the categories of permissible classified materials were broadened
by the Bush administration’s 2003 amendment, Executive Order 12,958 does
not contain a “catch-all” provision for classification of other kinds of infor-
mation, as its predecessor had.81 In addition, Executive Order 12,958 elimi-
nated the presumption that certain kinds of information, such as foreign gov-
ernment information, are classified.82 As with two prior orders, the current
executive order also prohibits classification to “conceal violations of law, inef-
ficiency or administrative error, [to] prevent embarrassment to a person or
agency,” or to classify information for any other reasons not related to the na-
tional security.83 If the agency’s affidavits in support of classifying information
are “reasonably specific” and there is no evidence of bad faith, the agency’s de-
termination will generally be upheld without an in camera review of the doc-
uments.84 If this is not the case, however, courts have authority under the
FOIA to review agency documents in camera to determine the propriety of
withholding the documents.85

Exemption 2 addresses internal agency personnel rules and practices.86

These rules govern internal agency conduct but not public behavior. This ex-
emption encompasses two categories of information: “internal matters of a
relatively trivial nature” and “more substantial internal matters, the disclosure
of which would risk circumvention of a legal requirement.”87 The “trivial mat-
ters” category includes only “internal personnel rules and practices of an
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agency.”88 “Examples of these may be rules as to personnel’s use of parking fa-
cilities or regulation of lunch hours, statements of policy as to sick leave, and
the like.”89 The “more substantial matters” category applies to documents that
are “predominantly internal” in nature, the disclosure of which “significantly
risks circumvention of agency regulations or statutes.”90 Under this rationale,
an agency’s decision not to disclose a law enforcement agent’s training man-
ual has been upheld.91 Under this rule, individual qualifications, or the lack
thereof, of commanders or other officials responsible for environmental pro-
grams could potentially be withheld, although it is difficult to envision a mo-
tive for doing so.

Exemption 3 addresses documents that are exempted from disclosure
under other federal statues.92 These include only documents that are specifi-
cally required by another statute to be kept confidential, leaving “no discretion
on the issue,” or documents that meet specific criteria for withholding under
another statute.93 In the original FOIA, Exemption 3 was phrased so as to
broadly exempt information “specifically exempted from disclosure by
statute.”94 The U.S. Supreme Court, in Federal Aviation Administration v.
Robertson,95 interpreted this language to allow access to information under
statutes that permitted the discretionary withholding of confidential infor-
mation, enacted prior to the FOIA, to remain unaffected by the FOIA’s broad
requirements.96 The Court thus upheld the agency’s withholding documents
in the “public interest,” as permitted by the Federal Aviation Act.97 Congress
legislatively reversed the Court’s decision by amending Exemption 3 in 1976
to prevent agencies from avoiding the FOIA’s disclosure intent.98 As amended,
agencies may now invoke this exemption only if the claimed withholding
statute either “(A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue, or (B) establishes partic-
ular criteria for withholding or refers to particular types of matters to be with-
held.”99 Without conforming to the specific exemption language in the
claimed withholding statute, the records must be released.100

Exemption 4 pertains to business information specifically addressing “trade
secrets and commercial or financial information obtained from a person and
privileged or confidential.”101 It is “intended to protect the interests of both
the government and submitters of information.”102 Exemption 4 could poten-
tially apply to information submitted by defense contractors that would have
implications for the environment. The exemption allows submitters of infor-
mation, such as companies bidding for government contracts, to furnish sen-
sitive commercial or financial information, and it provides assurance to the
government that the information provided will be reliable. “The exemption
covers two broad categories of information in federal agency records: (1)
trade secrets; and (2) information which is: (a) commercial or financial, and
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(b) obtained from a person, and (c) privileged or confidential.”103 The term
“trade secret” has been narrowly defined by case law as “a secret, commercially
valuable plan, formula, process, or device that is used for the making, prepar-
ing, compounding, or processing of trade commodities and that can be said
to be the end product of either innovation or substantial effort.”104 The first
two requirements of the second category of records are interpreted according
to the “ordinary meanings” of the words.105 Information is not considered to
be “privileged or confidential” under the third requirement, however, unless
disclosure of the information would either “(1) . . . impair the Government’s
ability to obtain necessary information in the future; or (2) . . . cause substan-
tial harm to the competitive position of the person from whom the informa-
tion was obtained.”106

Exemption 5 addresses “inter-agency or intra-agency memorandums or let-
ters which would not be available by law to a party . . . in litigation with the
agency.”107 This type of information naturally includes attorney-client com-
munications and information compiled in preparation for litigation.108 The
U.S. Supreme Court has interpreted coverage of Exemption 5 quite broadly,
making it clear that the exemption includes “both statutory privileges and
those commonly recognized by case law, and that it is not limited to those
privileges explicitly mentioned in its legislative history.”109 According to the
U.S. Justice Department, the most commonly asserted privilege under this ex-
emption is the “deliberative process privilege.”110 That privilege protects pre-
decisional information during the “decision making processes of government
agencies.”111 The bases for this privilege are “(1) to encourage open, frank dis-
cussions on matters of policy between subordinates and superiors; (2) to pro-
tect against premature disclosure of proposed policies before they are finally
adopted; and (3) to protect against public confusion that might result from
disclosure of reasons and rationales that were not in fact ultimately the
grounds for an agency’s action.”112 To qualify for the deliberative process priv-
ilege, a communication must be both predecisional, that is, “antecedent to the
adoption of an agency policy,”113 and deliberative, that is, “a direct part of the
deliberative process in that it makes recommendations or expresses opinions
on legal or policy matters.”114 Deliberations of Department of Defense (DOD)
agencies leading up to decisions on actions affecting the environment would
likely qualify for this exemption, but the resulting decision would not.

Exemption 6 pertains to private matters, including “personnel and medical
files and similar files the disclosure of which would constitute a clearly un-
warranted invasion of personal privacy.”115 This exemption could be used to
protect medical information from release of personnel who suffer from expo-
sures to contamination on military installations. While “personal and medical
files” are easily identified, courts initially struggled with the meaning of the
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term “similar files.”116 Prior to 1982, judicial interpretations of this term var-
ied widely, but the U.S. Supreme Court settled the issue in its decision in
United States Department of State v. Washington Post Co.117 In this case, the
Court held that Congress intended the term to be interpreted broadly.118 The
Court stressed that all information that “applies to a particular individual”
meets the requirement for Exemption 6 protection.119 The exemption can
apply equally to the “author” and to the “subject” of a file.120 The documents
sought must still “constitute a clearly unwarranted invasion of personal pri-
vacy.”121 To determine whether an invasion of privacy is “unwarranted” re-
quires a balancing “of the public’s right to disclosure against the individual’s
right to privacy.”122 The Supreme Court in United States Department of Justice
v. Reporters Committee for Freedom of the Press123 established five principles to
govern the process by which determinations are made under both Exemption
6 and Exemption 7(C).124 First, substantial privacy interests can exist in per-
sonal information even if it has been available to the general public at some
previous time.125 Second, the identity of a FOIA requester126 cannot be con-
sidered in determining what is appropriate for release under the FOIA (unless,
of course, an individual is requesting personal information on him- or her-
self).127 Third, in determining whether release of a document is in the public
interest, the agency’s decision “must turn on the nature of the requested doc-
ument and its relationship” to the public interest.128 Fourth, the scope of the
public interest to be considered is limited to “the kind of public interest for
which Congress enacted the FOIA,” which is to shed “light on an agency’s per-
formance of its statutory duties.”129 Fifth, an agency may determine, “as a cat-
egorical matter,” that certain types of information can always be protected
under one of the privacy exemptions “without regard to individual circum-
stances.”130

Next, FOIA Exemption 7 pertains to law enforcement investigations.131 It
permits withholding records compiled for law enforcement purposes but is
limited to circumstances in which production of a document would poten-
tially interfere with a law enforcement investigation, would prejudice an indi-
vidual’s ability to receive a fair trial, would constitute an “unwarranted inva-
sion of personal privacy,” would reveal the identity of a confidential source,
would reveal techniques or procedures of investigations or prosecutions, or
would “endanger the life or physical safety [of] any individual.”132 Any inves-
tigation into environmental crimes would qualify for this exemption to the
FOIA.

In addition to the law enforcement exemption, when a FOIA request involves
a criminal investigation for which the subject of the investigation is not aware
and disclosure of the existence of records could interfere with enforcement pro-
ceedings, an agency may “treat the records as not subject to the requirements of
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this section.”133 In other words, the agency need neither admit nor deny the ex-
istence of the records.

Exemptions 8 and 9 are perhaps the least likely to apply to a FOIA request
to any DOD agency for documents pertinent to the environment. Exemption
8 pertains to sensitive information maintained regarding financial institu-
tions.134 It permits the withholding of information that is “contained in or re-
lated to examination, operating or condition reports prepared by, on behalf
of, or for the use of an agency responsible for the regulation or supervision of
financial institutions.”135 Courts have identified two major purposes for Ex-
emption 8. They are, first, “to protect the security of financial institutions by
withholding from the public reports that contain frank evaluations of a bank’s
stability” and, second, “to promote cooperation and communication between
employees and examiners.”136 Exemption 9 addresses “geological and geo-
physical information and data, including maps, concerning wells.”137 The pur-
pose and meaning of Exemption 9 is obvious enough that, according to the
U.S. Department of Justice, this is a rarely invoked or interpreted exemption,
with very few reported cases.138

If the agency denies disclosure under one of the exemptions, it must “notify
the person making such a request of such determination and the reasons
therefore, and of the right of such person to appeal to the head of the agency
any adverse determination.”139 The agency would then have twenty days to
process any appeal.140 Each year, every federal agency is required to provide a
report to the U.S. Attorney General, which includes, among other things, “the
number of determinations made by the agency not to comply with requests
for records made to such agency . . . and the reasons for each such determina-
tion.”141 The attorney general must then make those reports available to the
public by electronic means and notify Congress of their availability.142

If a record qualifies for one of the nine exemptions, however, the agency
may not necessarily be required or allowed to withhold it.143 During the Clin-
ton administration, agencies were encouraged to provide information even if
it could be withheld under one of the FOIA exemptions. Under a memoran-
dum issued in 1993 to the heads of all executive agencies, Attorney General
Janet Reno issued policy guidelines for processing FOIA requests.144 In her
message, she declared that the U.S. Department of Justice would “no longer
defend an agency’s withholding of information merely because there is ‘sub-
stantial legal basis’ for doing so. Rather, in determining whether or not to de-
fend a nondisclosure decision, we will apply a presumption of disclosure.”145

She explained that, while the FOIA itself contemplates, through its exemp-
tions, circumstances under which information should not be disclosed to the
public because of harm to national and private interests, “I firmly believe that
these exemptions are best applied with specific reference to such harm, and
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only after consideration of the reasonably expected consequences of disclo-
sure in each particular case.”146 She adopted the policy that the Justice De-
partment would only defend an assertion of a FOIA exemption by agencies
“in those cases where the agency reasonably foresees that disclosure would be
harmful to an interest protected by that exemption. Where an item of infor-
mation might technically or arguably fall within an exemption, it ought not to
be withheld from a FOIA requester unless it need be.”147 She further urged
agency FOIA officers to make “discretionary disclosures” whenever possible,
rather than withhold.148 President Clinton echoed Attorney General Reno’s
sentiments: “The use of the Act by ordinary citizens is not complicated, nor
should it be. The existence of unnecessary bureaucratic hurdles has no place
in its implementation.”149 President Clinton also emphasized an agency’s re-
sponsibility “to distribute information on its own initiative, and to enhance
public access through the use of electronic information systems. Taking these
steps will ensure compliance with both the letter and spirit of the Act.”150 This
was a positive step in ensuring that agencies will not simply hide behind the
FOIA exemptions to avoid releasing information.

But on October 12, 2001, Attorney General John Ashcroft overturned the
Reno memorandum and issued his own.151 Although reiterating the Depart-
ment of Justice’s commitment to “full compliance with the Freedom of Infor-
mation Act,” the Ashcroft memorandum stated that the DOJ would defend any
agency’s withholding of documents under FOIA exemptions as long as there
was a “sound legal basis” for doing so.152 The Ashcroft memorandum changed
the emphasis on FOIA decisions to encourage agencies to withhold documents
covered by exemptions and to release documents “only after full and deliberate
consideration of the institutional, commercial, and personal privacy interests
that could be implicated by disclosure of the information.”153 Under the
Ashcroft guidance, agencies no longer had to determine whether disclosure
would be harmful to an interest protected by the exemption. The presumption
shifted from a presumption for disclosure to a presumption for withholding
documents. This appeared to be a major shift in policy away from open gov-
ernment principles. However, in 2003 the General Accounting Office (GAO—
now known as the Government Accountability Office) issued a report that
agency FOIA officers did not notice changes in their agencies’ responses to
FOIA requests in comparison to previous years.154 According to the report,
about a third of the FOIA officers reported a decreased likelihood of their
agency making discretionary disclosures, with about 75 percent of them citing
the Ashcroft memorandum as the reason.155 Some 62 percent of FOIA officers
reported no change as a result of the Ashcroft memorandum.156 The GAO re-
port did not disclose whether the defense and national security agencies were
among the agencies reporting a reduced likelihood of discretionary disclosure.
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Nevertheless, the Ashcroft memorandum reflects a significantly different 
emphasis—shifting markedly away from government openness toward the na-
tional defense—than its predecessor. While such a shift is understandable in
the wake of the terrorist threat to the United States, it is important to ensure
that our citizens’ access to environmental information is not unnecessarily
eclipsed.

The Power of the FOIA

The Freedom of Information Act can give the power of government back to
the people. Only an informed electorate can hold its government accountable.
By contrast, unnecessary secrecy in government, particularly with regard to
environmental issues that can affect many people, can lead to arrogance in
governance and defective decision making. It can be a great hindrance to pub-
lic awareness and as a result become a corrosive influence in the decline of
public confidence in government. It makes it more difficult for the public to
hold the defense agencies accountable for their actions. Yet, a balance must be
struck between information access and national security. When the govern-
ment keeps information secret, it fuels the fear that environmental problems
are not handled in a fair and equitable manner. “The military’s unrestrained
urge to ‘go dark,’ as its covert operatives might say, will inevitably undermine
public trust in its credibility and integrity, especially because the military’s en-
vironmental track record is mixed, its good faith suspect, and the stakes for
public health and the environment very high,” wrote several commentators
critical of the post–September 11, 2001, information policy.157 This distrust
can lead to disregard for the law if members of the public draw conclusions,
based on incomplete information, that the government does not enforce and
observe the law evenhandedly, or at all.

There is a perception in the United States that the military agencies are un-
necessarily favored in environmental law. Public awareness is one of the av-
enues the military services can use to erase this perception. By making infor-
mation on its considerable environmental efforts available to the public, the
military services can show that they are good environmental neighbors and
stewards. Yet, the Ashcroft memorandum tends to reverse the sound policy of
releasing information, including environmental information, unless it is ab-
solutely necessary to withhold it. But the agencies still have the discretion to
release information if they deem it appropriate to do so. In spite of the
Ashcroft memorandum, it may be in the long-term interest of the military
services—and the nation—for them to disclose information, particularly en-
vironmental information, as freely as the national security allows.
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III

WARTIME OPERATIONS





WAR ITSELF, FOUGHT BY LEGITIMATE MEANS, can be devastating to the envi-
ronment. Fought by illegitimate means, it can be even more deadly.

Men have for centuries used the environment as a weapon in warfare, in-
cluding the Union Army’s “scorched earth” policy during the U.S. Civil War
and the United States’ widespread use of herbicides to deny concealment
during the Vietnam War.1 During Operation Desert Storm in 1991, thou-
sands of combat sorties were flown and hundreds of cruise missiles were
launched against Iraqi troops within the first days of the conflict. In response
to the onslaught by the United States and its coalition allies, Iraqi leader Sad-
dam Hussein responded by unleashing a massive oil spill into the Persian
Gulf and setting devastating oil well fires. It was feared at the time that the
long-range environmental damages of that war could never be ameliorated.2

Hussein’s ability to mete such devastation against the environment without
apparent retribution caused many international observers to wonder
whether international law was sufficient to address such a massive environ-
mental attack. It sparked a debate that continues to this day that involves a
philosophical examination not only of the intentional infliction of harm on
the environment, such as Hussein’s, but also the routine environmental dam-
age that results from using high-tech, highly destructive weapons for the pur-
poses they were intended.3

— 133 —

10

The Nature of War



The International Emergence of Environmental Values

The recognition of environmental values in international law has been a rel-
atively recent development. Although some formal peacetime international
agreements regarding the environment—such as the 1954 International
Convention for the Prevention of Pollution of the Sea by Oil—date back a
half century, to Sonja Ann Jozef Boelaert-Suominen and the United Nations’
Conference on the Human Environment, convened in Stockholm in 1972,
which marked the emergence of environmental protection principles in in-
ternational law.4 Dr. Boelaert-Suominen, legal advisor in the Office of the
Prosecutor for the International Criminal Tribunal for the former Yugoslavia,
pointed to the Stockholm Declaration of Principles for the Preservation and
Enhancement of the Human Environment as a milestone in modern inter-
national environmental law. The Stockholm Declaration, which consisted of
a preamble and twenty-six principles, was adopted in conjunction with the
109 recommendations of the Action Plan for the Human Environment. Of
paramount importance among the Stockholm Declaration’s principles is
Principle 21, which enunciates that nations have “the sovereign right to ex-
ploit their own resources pursuant to their own environmental policies, and
the responsibility to ensure that the activities within their jurisdiction or
control do not cause damage to the environment of other States or of areas
beyond the limits of national jurisdiction.”5

Many subsequent international agreements have established the tradition
that during peacetime nations have a responsibility to act in a manner that is
environmentally responsible to other nations. “The duty of international co-
operation can be said to underlie all international (environmental) law,” Dr.
Boelaert-Suominen wrote. “Pursuant to this requirement, States need to co-
operate in mitigating environmental risks and emergencies.”6 It is within the
framework of international law that we now view environmental damage
during war. But we must look through a separate lens—one that doesn’t nec-
essarily follow peacetime international law principles. Yet, the development
of peacetime international environmental law is instructive in that it illumi-
nates a greater emphasis on and sensitivity to environmental protection
within the international community. Further, as Dr. Boelaert-Suominen has
pointed out, “There is a strong tendency in modern international State prac-
tice, case law, and legal theory towards maintaining the validity of treaties in-
sofar as compatible with national policy and with obligations stemming from
Security Council decisions.”7 With greater value among all nations being
placed on environmental protection, and a more robust peacetime interna-
tional environmental law, one can anticipate that a belligerent nation’s con-
duct toward the environment during warfare might be viewed with greater
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scrutiny. The extreme conduct of the Iraqi forces during the 1991 Gulf War
drove the notion of environmental protection in warfare to the forefront of
world consciousness.

The 1991 Persian Gulf War’s Extreme Environmental Damage

On August 2, 1990, about 80,000 Iraqi troops invaded the small neighboring
country of Kuwait.8 After a massive deployment of troops, the United States
and its 28 coalition allies launched a counterattack against the Iraqi forces on
January 17, 1991—or January 16 in the United States. What ensued was an
unprecedented air bombardment against Iraq that lasted for 40 days. Because
of the devastation of the air war, the four-day ground assault launched on
February 24, 1991, met little resistance from Iraqi forces.9 The war not only as-
tounded the world by its swiftness and decisiveness but also raised doubts
about the sufficiency of international law to prevent environmental crimes in
combat.

The first war with Iraq was fought by opposing forces that were vastly dif-
ferent in both capabilities and tactics. Coalition forces benefited from techno-
logical warfare that included cruise missiles, stealth bombers, and smart
bombs. After the first hours of the conflict, coalition forces had achieved air
superiority and largely devastated Iraq’s internal command and control capa-
bilities. Within 14 hours, more than 1,000 combat sorties were flown and
more than 100 cruise missiles were launched against Iraqi targets.10 The tech-
nological advantages of the coalition forces contributed to the astonishingly
low casualties—about 350—suffered by the allied forces.11 While estimates of
Iraqi casualties were not officially made by the U.S. Department of Defense,
unofficial estimates placed Iraqi war deaths at more than 100,000.12

While coalition forces attacked with technology that seemed to breach the
next century, the response of overmatched Iraqi leader Saddam Hussein pro-
vided a stark contrast. “Saddam reacted in what seemed a different era of war-
fare,” wrote Greenpeace military analysts, “with his own scorched earth 
destruction—unleashing one of the world’s worst oil spills, and setting almost
600 oil wells ablaze.”13 Air bombardments in subsequent U.S. military efforts
in Kosovo and the 2003 war in Iraq resulted in predictable environmental
harm, but Hussein’s acts during Desert Storm still stand alone because of their
flagrant and intentional infliction of environmental damage. Although the
total long-term impact of Iraqi environmental treachery was not readily
known, the immediate impact was obvious and dramatic. The cumulative im-
pact of the oil spills severely damaged Saudi Arabian shrimp beds and in-
flicted heavy damage on sea birds, turtles, and coral reefs.14 “Whilst the exact
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size of the oil slick is debated, it is generally regarded as the largest ever
recorded in human history,” wrote Dr. Boelaert-Suominen. “It ruined fishing
grounds for many countries in the region, and made beaches unsuitable for
the tourist industry. The oil slick caused serious pollution of the Kuwaiti and
Saudi Arabian coasts, and seriously threatened the latter’s desalinization
plants and offshore oil operations.”15 In addition, oil fires blackened the sky
over Kuwait, spewing sulfurous gases and toxic particles into the air for about
a year.16

Because of the impact the 1991 Persian Gulf War had on the natural envi-
ronment, international and environmental legal scholars once again began ex-
amining the effectiveness of international laws of war at deterring environ-
mental devastation during wartime. Greenpeace International, for instance,
suggested that the Iraqi leadership could have been charged with environ-
mental war crimes because of the intentional oil spills into the Persian Gulf
and the sabotage to the Kuwaiti oil wells.17 Greenpeace, however, also turned
its microscope back toward the damage done to Iraq by coalition forces in the
first invasion of Iraq by the United States and its allies and concluded that
coalition forces made every attempt to comply with the laws of war such as
they were.18 “A conventional view of allied conduct,” a Greenpeace study
stated,“must conclude that allied military forces were within the letter of most
of the laws of war as they currently stand.”19 Yet, its surprising conclusion was
to suggest that the laws of war were, therefore, insufficient because of the dev-
astation and discomfort suffered by Iraq’s population.20 “The traditional and
conventional laws of war,” the study concluded, “which center on the assump-
tion of humanitarian conduct without restraining war itself, are an incom-
plete guide to moral behavior in the modern world.”21 In other words, because
the coalition’s efforts were so successful and so devastating, this is evidence
that the laws of war should curb the very devastation of war itself.

Subsequent conflicts, such as the North Atlantic Treaty Organization
(NATO) 1999 bombing campaign to suppress Serbian oppression of ethnic
Albanians in Kosovo and the United States’ Invasion of Iraq in 2003, also had
significant environmental impacts. Absent the environmental crimes that dis-
tinguished the 1991 Persian Gulf War, these conflicts highlighted the severity
of environmental damages inherent in modern warfare, which one commen-
tator attributed to two factors. “First, the overall burden placed on the envi-
ronment by human civilization is immeasurably greater than it was in the
times of the Romans or of Moses,” wrote Professor Aaron Schwabach. “Sec-
ond, the capacity of humanity’s weapons and implements of war to injure the
environment is also immeasurably greater; it is possible for unrestrained use
of chemical, nuclear, and biological weapons to render countries, continents,
and even the entire planet uninhabitable.”22
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The infliction of environmental harm by legitimate means of warfare is a
continuing concern among international law scholars. Concerns over the en-
vironmental consequences of military action persisted long after the 2003 Iraq
War and included concerns over hangover effects from the 1991 conflict. A
2005 United Nations report, for instance, noted significant contamination due
to bombing by coalition forces. “Military targeting of industrial sites typically
produces severe, localized chemical contamination, while the associated sec-
ondary explosions, chemical releases and fires can result in high levels of air
pollution in the short term,” stated the report. “Given the recent history of
Iraq, conflict-related chemical contamination is potentially a significant
issue.”23 There were also unintended environmental consequences of the 2003
invasion. In the aftermath of the invasion, looters raided the Iraq Ministry of
Agriculture’s central pesticide storage facility at Al Suwaira, smashing pesti-
cide containers, spreading contamination throughout the facility, and creating
an unknown public health risk as hazardous pesticides were distributed un-
controlled into the population.24 These consequences to industrial facilities
occurred despite the allied forces’ general avoidance of targeting nondefense
industrial facilities during the 2003 invasion.25

In addition, new concerns over the impact of depleted uranium from
armor-piercing rounds fired by the U.S. military during the conflicts against
Kosovo and Iraq have accompanied the traditional concerns over environmen-
tal damages that are inherent in the violent nature of warfare.26 Depleted ura-
nium is a by-product of the uranium fuel enrichment process, which contains
lower concentrations of radioisotopes than was contained in the natural ura-
nium ore.27 Depleted uranium is useful in some military munitions and armor
because of its high density and strength.28 Although radioactive levels of de-
pleted uranium materials are considered too low to be a general environmen-
tal threat, special handling is required to avoid contamination.29 And some
Iraqi doctors reportedly believe that depleted uranium left behind by the U.S.
military incident to its attacks on Iraqi troops in 1991 have contributed to a
spike in cancer rates and birth defects among Iraqi civilians—perhaps another
unforeseen consequence of military conflict.30 The depleted uranium issue,
wrote one commentator, “is likely to remain a volatile issue in the years to
come. . . . Plainly and simply, depleted uranium is a toxic waste that has the po-
tential to cause adverse health and environmental effects; therefore its use in
large quantities near populated areas requires remedial action.”31

But environmental impacts were collateral damage and not the primary ob-
jective in the conflict in Yugoslavia, in the invasion of Afghanistan, and in
2003’s Operation Iraqi Freedom. The actions of the Iraqi forces during Oper-
ation Desert Storm are still in a class by themselves. “The situation in Yu-
goslavia differs from that in the two major wartime environmental incidents
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of recent times—the defoliation of Vietnam’s forests and the incineration of
Kuwait’s oil,” wrote Professor Schwabach. “In each of the latter two incidents,
the environment itself was a target; the state committing the environmental
harm deliberately set out to do so. In Yugoslavia, as is most commonly the
case, the environmental damage was incidental to the achievement of some
other objective.”32
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THE ACTIONS OF THE IRAQIS during the 1991 Persian Gulf War were both
shocking and unprecedented. Because of the intensity of the damages to

the environment, and because no one was held responsible for the damages in
the aftermath of the conflict, there has been concern that perhaps the inter-
national laws of war are insufficient to address such environmental damages.
To punish the kind of environmental terrorism practiced by Iraqi forces dur-
ing the 1991 Persian Gulf War, however, it is not necessary to enter into any
new international agreements. Between customary international law and the
Hague and Geneva conventions, the legal mechanisms have been in place that
would enable any nation to charge Saddam Hussein and the senior Iraqi lead-
ership at the time with environmental war crimes. U.S. Army Major Eric Tal-
bot Jenson described efforts to use the environment as a weapon as “active en-
vironmental warfare.”1 To further expand international agreements to include
prohibitions against environmental damage, as proposed by Greenpeace, is
not necessary for the purpose of charging combatants with war crimes for in-
tentional environmental damage.

In addition, amendments to or extensions of international law, if not prop-
erly drafted, might hinder an advanced nation’s ability to conduct wartime op-
erations with a minimum of casualties. During the United States’ involvement
in the 1991 Persian Gulf War, coalition forces were able to take advantage of su-
perior technology and suffered only a few casualties when compared to enemy
forces. The coalition’s offensive was devastating on the enemy, but it was also
efficient. It is impossible to determine whether other tactics, perhaps less dam-
aging on the environment, would have been as effective in minimizing friendly
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casualties. New international agreements or amendments might have worked
in the enemy’s favor and caused more allied casualties if certain weapons or
tactics were rendered illegal by the international agreements.

Customary International Laws of War

The foundations for international law, specifically the laws of war, can be
found in customary international law. These are unwritten principles that
generally have been followed by the world’s military forces and accepted by all
nations. While the formal agreement process did not begin until the second
half of the nineteenth century, the specific codified rules did not displace cus-
tomary law.2 The modern agreements, in fact, have expressly stated the con-
tinued significance of customary law. In the 1907 Hague Convention Number
IV, for instance, the “High Contracting Parties” agreed that in cases not cov-
ered by specific articles “the inhabitants and belligerants [sic] remain under
the protection and the rule of the principles of the law of nations, as they re-
sult from the usages established among civilized peoples, from the laws of hu-
manity, and from the dictates of the public conscience.”3 In addition, a com-
mon article in each of the 1949 Geneva conventions uses similar terminology
in reaffirming customary international law.4

The core principles of the nebulous body of customary international law
have been identified as military necessity, avoidance of unnecessary suffering,
and proportionality.5 These principles apply to all nations at war even if indi-
vidual nations have not acceded to the international agreements.6 All three
principles are always present in international conflicts as a means to analyze
questionable tactics for which no specific articles apply.

The concept of military necessity provides that a combatant is justified in
applying any force necessary to secure the complete submission of the enemy
as soon as possible—as long as the means are not prohibited by provisions of
the laws of war.7 In other words, there must be some legitimate military pur-
pose to an action—each destructive act must be connected to the submission
of the enemy.8 The principle was articulated in writing as early as 1868 in the
Declaration of St. Petersburg, which stated that “the only legitimate object
which states should endeavor to accomplish during war is to weaken the mil-
itary forces of the enemy.”9

Military forces at war must also take all possible measures to avoid inflict-
ing unnecessary suffering. It is a violation of customary international law to
needlessly aggravate the suffering of the enemy or of civilian populations. The
concept of unnecessary suffering may be said to derive from the venerable
principles of chivalry and humanity, which forbid resorting to dishonorable
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means, expedients, or conduct in the course of armed hostility and any use of
force not actually necessary for military purposes.10 The requirement to avoid
unnecessary suffering has been codified in the modern agreements as well, as
it is forbidden to “employ arms, projectiles, or material calculated to cause un-
necessary suffering.”11

Finally, the principle of proportionality operates as a sort of balancing test
between the concepts of military necessity and unnecessary suffering. Under
this principle, loss of life and property damage cannot be out of proportion to
the military advantage to be gained.12 The rule of proportionality may also
have descended from the traditional principle of humanity, which prohibits
the use of unnecessary force.13 The idea of balancing military necessity and
unnecessary suffering seems to have been on the minds of the drafters of the
Declaration of St. Petersburg, as well, when they stated that the principle of
the declaration would be violated “by the employment of arms which would
needlessly aggravate the sufferings of disabled men, or render their death in-
evitable.”14 Although the laws of war were originally concerned mainly with
the protection of human life, as Dr. Boelaert-Suominen states, “it is now gen-
erally accepted that the proportionality rule serves to protect the environment
as well.”15

The principles of military necessity, avoidance of unnecessary suffering, and
proportionality can be used to discourage not only conventional suffering
caused by war but environmental damage as well. After all, severe environ-
mental damages can cause tremendous suffering among war zone populations.
Customary international law, in effect, compels commanders to consider po-
tential environmental ramifications of combat actions and to weigh them
against the expected tactical advantage.

The Hague and Geneva Conventions

In addition to the framework established by the customary principles of in-
ternational law, a series of relatively modern conventions began at The Hague
in 1899.16 These conventions, convened first at The Hague and later in
Geneva, codified some of the principles of customary law that were recog-
nized at the time. In addition, they established specific prohibitions against
certain actions during armed conflicts.

Of The Hague conventions, it is the 1907 Hague Convention Number IV
that provides the articles relevant to environmental protection during
wartime.17 Under Article 22, in the annex to the convention, “The right of bel-
ligerents to adopt means of injuring the enemy is not unlimited.”18 That arti-
cle sets the tone for a series of articles that limit means of injuring the enemy.
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Article 23 sets out a series of specific prohibitions.19 It is “especially forbid-
den,” for instance, to “employ poison or poisoned weapons.”20 The provision
that restates the customary rule by forbidding arms “calculated to cause un-
necessary suffering” is also set forth in Article 23.21

Under Article 23 it is also forbidden “to destroy or seize the enemy’s prop-
erty, unless such destruction or seizure be imperatively demanded by the ne-
cessities of war.”22 U.S. Marine Corps Major Walter Sharp argued that if the
environment is considered part of the enemy’s property, this article offers
“substantial environmental protection.”23 Antoine Bouvier, of the Interna-
tional Committee of the Red Cross (ICRC), described the provision as “one of
the earliest provisions for the protection of environment in armed conflict.”24

Other provisions of the 1907 Hague Convention Number IV can also be ap-
plied for environmental protection under certain circumstances. For instance,
the convention forbids confiscation of private property.25 In addition, “pillage
is formally forbidden” by Article 47.26 Also, when occupying enemy territory,
the occupying force is required to administer the “real estate, forests and agri-
cultural estates” of the occupied nation, and “safeguard the capital of these
properties, and administer them in accordance with the rules of usufruct.”27

This places a responsibility on occupying forces to care for the natural re-
sources of the occupied territory. This could be considered analogous to the
public trust doctrine in U.S. domestic law, which requires the government to
administer public property as caretakers for the public.28

Each major international conflict seems to spawn a new wave of reform in
international law. The use of poisonous gas during World War I, for instance,
inspired the 1925 Geneva Gas Protocol.29 Moreover, the Geneva conventions
of 1949, in response to the horrors of the Holocaust, included new protections
for civilians against such abuse as torture, medical experiments, and extermi-
nation.30

Although Nazi crimes of World War II were foremost on the drafters’
minds, the Geneva conventions of 1949 also built upon the foundation estab-
lished at The Hague for environmental protection. Article 53 of Geneva Con-
vention IV, for instance, prohibits “any destruction by the Occupying Power of
real or personal property . . . except where such destruction is rendered ab-
solutely necessary by military operations.”31 Thus, wanton destruction of nat-
ural resources is prohibited by this convention as well.32

Colonel James Terry, of the U.S. Marine Corps, has argued that the primary
significance of the 1949 Geneva conventions are the enforcement provisions.33

Pursuant to common articles in each of the four conventions, signatory na-
tions must identify and address all grave breaches of the conventions.34 In ad-
dition, another article common to each convention requires penal sanctions.35

This article requires that each nation investigate alleged grave breaches and ei-
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ther try offenders before their own courts or turn them over to the aggrieved
nation for trial. Grave breaches are those acts “committed against persons or
property” including “willful killing, torture or inhuman treatment, including
biological experiments, willfully causing great suffering or serious injury to
body or health, and extensive destruction and appropriation of property, not
justified by military necessity and carried out unlawfully and wantonly.”36

Colonel Terry argues that when combined with Article 3 of the 1907 Hague
Convention IV, which provides for reparations to aggrieved parties, these pro-
visions can provide an effective enforcement tool.37

In 1996, the United States adopted the War Crimes Act, which made war
crimes a matter of domestic U.S. law and provided for criminal punish-
ments.38 It specifically includes violations of Article 23 of the 1907 Hague
Convention IV and grave breaches of all the 1949 Geneva conventions in its
definition of war crimes.39 War crimes may result in fines consistent with fines
established for other federal offenses, imprisonment, “and if death results to
the victim, shall be subject to the penalty of death.”40 The statute applies in
circumstances in which either the person committing the crime or the victim
is a member of the U.S. military or a U.S. national.41

The Law of Peace and International Environmental Law

Generally, the conduct of parties in warfare is governed by the laws of war as en-
compassed by customary laws of war and the Geneva and Hague Conventions—
jus in bello. However, there is also a general prohibition against unlawful aggres-
sion that may also come into play in weighing a nation’s culpability for
environmental damage in warfare.“By limiting resort to armed force in interna-
tional relations, jus ad bellum aims at reducing the incidence of armed conflict
and consequently environmental damage as well,” wrote Dr. Boelaert-
Suominen.42 She cited the importance of Article 2(4) of the United Nations
Charter in establishing the concept that war must be avoided.43 “All Members
shall refrain in their international relations from the threat or use of force against
the territorial integrity or political independence of any state,” the charter states,
“or in any manner inconsistent with the Purposes of the United Nations.”44 It
was on the basis of Iraq’s unlawful aggression, in fact, that United Nations Secu-
rity Council imposed cease-fire conditions on Iraq under Security Council Res-
olution 687.45 “Resolution 687 is unique in that environmental damage is ex-
pressly and prominently dealt with in the contest of war reparations,” wrote Dr.
Boelaert-Suominen.46 There are several drawbacks of using the jus ad bellum
concept as a basis for addressing infliction of environmental damages in
wartime. The primary problem is that it tends to be victor’s justice—with the
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nonaggressor facing no restrictions on its conduct. In addition, it doesn’t 
provide guidance for specific conduct—other than initiating a war—that is pro-
hibited.

In addition, it is unclear to what extent the many international environ-
mental treaties governing peacetime activities would apply during warfare.
Dr. Boelaert-Suominen asserted it’s generally believed that peacetime interna-
tional environmental law applies only to the extent that it is consistent with
the overarching requirements of national defense and the laws of war.48 Prin-
ciple 24 of the Rio Declaration sums up this view when, in recognizing the
threat warfare poses to sustainable development, it declares that nations must
“respect international law providing protection for the environment in times
of armed conflict and co-operate in its further development, as necessary.”49

The kinds of damages inflicted by military activities, however, are often out-
side the scope of the peacetime environmental treaties, which would also lack
the criminal penalties that are encompassed by the laws of war.

The 1977 Geneva Protocols and the ENMOD Convention

Other provisions in international law that limit environmental destruction
can be found in Protocol I of the 1977 Protocols Additional to the Geneva
Conventions of 1949 and in the 1977 Convention on the Prohibition of Mili-
tary or Any Other Hostile Use of Environmental Modification Techniques
(ENMOD Convention).50 Neither of these agreements have been universally
adopted to this day and neither had been adopted, specifically, by Iraq at the
time of the first Persian Gulf War.51

Two articles of Protocol I specifically address the protection of the environ-
ment in wartime.52 Article 35 of Protocol I restates the earlier principles that
the right to choose means of warfare “is not unlimited” and that it is prohib-
ited to employ “methods of warfare of a nature to cause superfluous injury or
unnecessary suffering.”53 But Article 35(3) takes this protection a step further
by stating that “it is prohibited to employ methods or means of warfare which
are intended, or may be expected, to cause widespread, long-term and severe
damage to the natural environment.”54

Further, Article 55 to the 1977 Geneva Protocol I is concerned entirely with
protection of the natural environment.55 It states the following: “1. Care shall
be taken in warfare to protect the natural environment against widespread,
long-term and severe damage. This protection includes a prohibition of the
use of methods or means of warfare which are intended or may be expected
to cause such damage to the natural environment and thereby prejudice the
health or survival of the population. 2. Attacks against the natural environ-
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ment by way of reprisals are prohibited.”56 In addition, Article 56 prohibits at-
tacks on dams, dikes, and “nuclear electrical generating stations” if such at-
tacks would “cause the release of dangerous forces and consequent severe
losses among the civilian population.”57

For those interested in environmental considerations during wartime, Arti-
cles 35 and 55 are encouraging because they reflect a growing international
trend toward concern for the natural environment, but they have been criti-
cized as being too broad and too vague. Both provisions proscribe methods of
combat that would cause “widespread, long-term and severe damage,” but nei-
ther define “widespread, long-term and severe.”58 “Neither of these articles set
forth any workable standards for a commander in the midst of an armed con-
flict,” wrote Major Sharp, adding that “neither articulates a threshold for pro-
hibited environmental destruction.”59 In fact, it could be argued that certain
weapons presently in the United States’ arsenal—even weapons used in the
1991 and 2003 wars with Iraq—could be construed as causing prohibited en-
vironmental damages even when used for intended purposes. Dropping
bombs causes environmental damage. Cluster bombs, for instance, are in-
tended to have a devastating effect on target areas. While it was not likely the
intent of Articles 35 and 55 to prohibit use of this weapon, the inexactness of
the language leaves the articles’ intent open to debate—raising the potential
that the routine use of cluster bombs during the 1991 Persian Gulf War might
have been considered by some to violate the 1977 Protocol I because of the
bombs’ potentially long-term effects.

Commentators have also criticized other language of the articles. It was ar-
gued, for instance, that the “may be expected” language in Article 35(3) “pro-
vided a legal ground for challenging the use of any weapon that may affect the
environment”—that legitimate weapons could be barred.60 This arguably
leaves open the potential that a commander could be charged with a violation
of the 1977 Protocol I if he or she acts against a legitimate military target but
causes unintended collateral damage to the environment. Under the language
of the 1977 Protocol I, the fact that the damage was not intentional is irrele-
vant if it could have been “expected.” U.S. commanders are trained to aggres-
sively and decisively pursue legitimate military objectives. Holding com-
manders responsible for unintended environmental consequences would
unnecessarily complicate their decisions, potentially undermining the aggres-
siveness and decisiveness of our commanders.

The United States has never ratified 1977 Geneva Protocol I.61 In 1987,
President Ronald Reagan submitted Protocol II for Senate approval but con-
cluded that Protocol I was “fundamentally and irreconcilably flawed” and de-
clined to submit it to the Senate.62 The primary reason for rejecting Protocol
I, however, was not the environmental provisions but rather that it might have
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accorded international law protections to terrorist groups.63 Abraham Sofaer,
of the U.S. Department of State, summarized the criticisms of Protocol I by
stating that it granted irregular forces a legal status at times “superior to that
accorded regular forces; that it unreasonably restricts attacks against certain
objects that have traditionally been legitimate targets; and that it eliminates
significant remedies in cases where an enemy violates the Protocol.”64 Sofaer,
however, did not specifically criticize the environmental articles.65

Although neither Iraq nor the United States adopted the 1977 Geneva Pro-
tocol I, commentators have speculated that the environmental provisions of
Protocol I might be enforceable as customary international law.66 Customary
law is generally limited to those principles that, over time, are adopted
through the traditions and practices of nations. Some traditional humanitar-
ian principles of customary international law enunciated in Protocol I, such as
the requirement for humane medical attention and respect for medical units,
have been adopted and generally followed by all nations.67 However, the envi-
ronmental provisions are likely too new, original, and unestablished to con-
stitute traditional norms encompassing customary international law.

The other 1977 conference, ENMOD, was more limited in scope.68 It was
intended to prohibit the military use of climate modification techniques, al-
though some may read it more broadly. In substance, it prohibits the use of
environmental modification techniques that are intended to cause, or could
be expected to cause, “widespread, long-lasting, or severe” destruction or
damage to the enemy.69 Environmental modification techniques are not
clearly defined in the treaty, although they are widely believed to include
weather modification.70 Although many nations have not signed the treaty,
the argument has been made that it should be honored as an emerging doc-
trine of customary international law.71 Other commentators, however, have
concluded that the ENMOD Convention does not constitute customary in-
ternational law, because its concepts are too new to have been incorporated
into nations’ conduct of war or their concepts of traditional humanitarian
law.71 Even if Iraq had been a signatory to the ENMOD Convention, wrote
John Alan Cohan, Iraqi actions during the 1991 war would not have consti-
tuted a violation of that convention because they did not use the environment
as a “weapon.”72
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“ENVIRONMENTAL DAMAGE IN WARTIME IS INEVITABLE,” wrote Antoine Bou-
vier. “Throughout history, war has always left its mark, sometimes ex-

tremely long-lasting, on the natural environment.”1 The 1991 Persian Gulf
War was no exception. The effect on the fragile desert ecology of thousands of
troops and military vehicles cannot be calculated. Yet, it was not merely
marching armies and rolling vehicles that caused the tremendous environ-
mental damage to the Gulf region. “The Iraqi occupation of Kuwait,” wrote
Greenpeace analysts, “and the war to dislodge Iraq, left behind an environ-
mental disaster in the air, in the water, and on the land.”2

Even the coalition forces, Greenpeace analysts pointed out, caused damages
to the environment during the 1991 Gulf War.“For all the efficiency and econ-
omy of purpose displayed by allied forces,” a Greenpeace report concluded,
“the Gulf War was unprecedented in the amount of destruction inflicted on a
nation with ‘conventional’ weapons in so short a period of time. It left a civil
society reeling and completely disrupted, and the natural environment un-
usually scarred.”3 Yet, the Greenpeace report continued, coalition forces for
the most part fought within the law. “The U.S. military, and, by example its al-
lies, were constantly mindful of international public opinion. The fear of los-
ing public support influenced military policy from the beginning,” Green-
peace analysts wrote.“The war was to be short, with allied casualties to be kept
to a minimum. There would be no indiscriminate bombing of civilian targets
or cities.”4

It is part of the purpose of the laws of war to place limits on environmental
damage—to prohibit wanton environmental destruction with no legitimate
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military purpose. So long as a commander has a legitimate military objective,
and legitimate military means are employed to achieve that objective, the com-
mander should be able to act with impunity. The United States encourages its
commanders at every level to act decisively and aggressively so long as they’re
within the parameters of legitimate warfare. While war itself, fought by legiti-
mate means, may be tremendously damaging to the environment, it is only 
war by illegitimate means that is prohibited by existing principles of interna-
tional law.

The Iraqi leadership after the 1991 war doubtless could have been accused
of multiple war crimes for its acts during the Persian Gulf War. Its treatment
of prisoners and Kuwaiti civilians during occupation led to many violations as
did its unprovoked launching of missiles at Israel, a noncombatant nation.
Yet, what seems to have set Saddam Hussein apart from history’s other despots
was the seemingly spiteful environmental terrorism carried out by his troops,
especially the intentional releases of oil into the Persian Gulf and the multiple
oil well fires set in Kuwait. “These acts are clearly gross violations of all the
specific and implied environmental property protections which exist in the
laws of war,” the Greenpeace study concluded.5

The general principles of international law encompassed by customary law
and the Geneva and Hague conventions do provide sufficient grounds for
punishing intentional Iraqi environmental damage in the 1991 Persian Gulf
War, had any of the coalition allies sought such punishment. It would have
been unnecessary to consider whether the sanctions of the 1977 Geneva Pro-
tocol I or the ENMOD Convention (Convention on the Prohibition of Mili-
tary or Any Other Hostile Use of Environmental Modification Techniques)
applied to Iraq, since the same environmental terrorism that might give rise
to charges under those agreements could be charged under international laws
that clearly applied to Iraq. In fact, in the case of Protocol I, it would not have
been sound policy to argue that its vague prohibitions should apply to Iraq
when the United States itself was not comfortable with its language.

Under customary law, Iraq might have been able to articulate tenuous mil-
itary purposes for dumping the oil and igniting the Kuwaiti wells—to hinder
a sea landing in the case of the oil spills and to provide cover from air attack
in the case of the oil fires. However, the weak argument that Iraq took the ac-
tions out of military necessity would have been overcome by the principle of
proportionality. The minor military purposes were not reasonably worth the
environmental damages caused. This is particularly true with respect to de-
struction of Kuwait’s oil wells, since evidence would be likely to indicate Iraq
carefully planned. “Iraq actually did experiments to see how to best blow up a
wellhead, and started wiring the wells soon after the invasion [in August
1990],” Greenpeace analysts wrote.6
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The Iraqi leadership also violated several specific prohibitions set forth in
the Hague and Geneva Conventions. Both the oil spill and the destruction of
the oil wells could be considered prohibited destruction of the enemy’s prop-
erty under Article 23 of the 1907 Hague Convention Number IV.7 In addition,
these acts could be considered prohibited “pillage” as well as violations of an
occupying state’s responsibility to safeguard property in the occupied terri-
tory.8 Geneva Convention IV of 1949 also prohibits destruction of real or per-
sonal property absent military necessity.9

However, whatever violations Iraqi leaders may have committed during
the 1991 Persian Gulf War went uncharged. Under the 1949 Geneva con-
ventions every signatory nation has the responsibility to identify and ad-
dress, and then to sanction, offenders.10 Since any participant in a conflict
would have jurisdiction to subject an individual to adjudication under the
international laws of armed conflict, the Iraqi leadership could have been
brought before a tribunal after the 1991 conflict. Yet, probably because of
sensitive political concerns, no nation ever took the lead in bringing the
Iraqi leadership to justice until 2003, in a conflict entered under premises
based mainly on issues other than the behavior of Iraqi forces during the
1991 conflict.

The Call for New Law

As a result of the tremendous environmental devastation during the 1991 Per-
sian Gulf War, there came in the 1990s a heightened interest in the world com-
munity in the sufficiency of international law to protect the environment in
combat. International law already in effect provided sufficient means to dis-
courage needless environmental destruction during wartime if the law is en-
forced. Critics of existing law, however, referred derisively to the environmen-
tal protections in the laws of war as “indirect.”11 They argued that the laws of
war did not sufficiently discourage environmental destruction.12

Greenpeace analysts argued, for instance, that the laws of war were funda-
mentally flawed. The Greenpeace writers also argued that since commanders
in proper circumstances could subordinate environmental concerns to mili-
tary necessity, there was little restriction on damage.13 While Greenpeace did
not specifically recommend any action in its 1991 report on the Persian Gulf
War, its conclusion appeared to be that the international community should
opt to specifically prohibit more war fighting practices.14

Greenpeace and others have also urged the formal adoption of the 1977
Geneva Protocol I as a means for providing enhanced protection of the envi-
ronment during wartime, despite its vagueness.15 The Greenpeace report, for
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instance, described the 1977 protocols as “the most important instruments
relating to the conduct of warfare and the natural environment.”16 Judge
George Aldrich has argued that concerns with the vagueness of the language
are unfounded and that the environmental articles would not limit conven-
tional warfare.17 He opined, for instance that “long-term” should be “under-
stood in terms of decades.”18

However, the fact remains that the environmental articles of the 1977
Geneva Protocol I are vaguely worded, despite Judge Aldrich’s declaration.
New environmental protections in international law may be inevitable, but
the United States must ensure that it can comply with even the most far-
fetched interpretations of their language. If terms such as “long-term” or
“widespread” are used to describe prohibited environmental damage, then
those terms must be defined in the instruments themselves rather than risk-
ing the possibility that one of our captured war fighters could be placed on
trial for “violations” by an enemy under some tortured interpretation of the
language. Staging such a “war crimes” trial against one of our young fighters
could be an effective propaganda weapon for an enemy.

In addition, the United States’ ability to respond militarily to a threat should
not be compromised. As Colonel James Terry explained, “Only through a mil-
itary capability such as reflected in the coalition reaction to Iraqi aggression
can the environment, in the long term, best be preserved.”19 In other words, in-
ternational law should not constrict “the prudent use of modern weapon sys-
tems” to respond to violent aggression.20 The United States and its coalition al-
lies in 1991 were able to suppress aggression in the Gulf with astoundingly low
casualties. Had commanders been prohibited from using certain weapon sys-
tems, the war may have been more costly in allied lives.

Further, laws of war that are too restrictive of legitimate use of force may
tend to penalize nations that follow the law. Nations that follow the law will
likely come to depend on enemy nations’ compliance. For instance, weapon
systems that are perceived as illegal may be discarded as obsolete, leaving
no means to respond to the hostile use of similar weapons. Historically, na-
tions have violated accepted international treaties when they saw a distinct
military advantage for themselves. During World War II, for instance, Ger-
many routinely violated the London Convention on Submarine Warfare of
1936 by sinking surface vessels without giving advance warning.21 Since the
allies had relied on Germany’s compliance with the convention and devel-
oped no ready means for combating this strategy, Germany’s strategy was
effective.22

The concerns of international environmentalists that the environment is
not prominently considered in the laws of war are understandable. While pro-
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tections for the environment do exist in the laws of war, a tribunal would
likely be required to “back door” the environmental charges by charging other
crimes. Still, the United States must take caution not to adopt an unacceptable
environmental article. Any language ultimately incorporated into binding in-
ternational law must be protective of legitimate weapon systems and suffi-
ciently well defined to prevent severe misinterpretations by enemy nations. If
the United States was to formally adopt language similar to that set forth in
the Geneva Protocol I, the final language should not be speculative or vague,
as is the present language. For example, the articles might arguably be more
acceptable if the “or may be expected” language was eliminated from Articles
35(3) and 55. Thus, actions such as Iraq’s environmental terrorism would be
explicitly barred since their primary intent was to cause environmental dam-
age, but legitimate conventional warfare with unintended environmental
damages would not. In addition, the terms “widespread, long-term, and se-
vere” should each be separately defined.

Another approach that has been proposed is to strengthen the enforceabil-
ity of the laws of armed conflict so that sanctions present a real deterrent to
environmental terrorism or the intentional infliction of environmental dam-
age as a military tactic. This approach is driven by the assumption that some
nations will not comply with a law they do not respect and that those nations
will not respect a law unless there is a reasonable expectation that someone
will attempt to enforce it. U.S. military service members worldwide are sub-
ject to the Uniform Code of Military Justice, which provides a means to pros-
ecute violations of the law of war.23 With respect to other nations, however, it
has been argued that only an international tribunal would provide sufficient
assurance that environmental war crimes would be prosecuted. Major Walter
Sharp called in 1992 for the adoption of a permanent international court with
independence to operate apart from the influence of any one nation.24 With
such a court, he argued, nations could not interfere with prosecutions because
of political concerns.25 This approach would make war crimes prosecutions
more frequent, but such a court would still be forced to rely on the initiative
of nations to enforce its decisions.

However, the President George W. Bush administration, fearing that such a
court might use its jurisdiction to conduct politically motivated investigations
and prosecutions of U.S. citizens, on May 6, 2002, withdrew U.S. support from
the treaty creating the International Criminal Court (ICC), which had been
previously signed by President William Clinton in 2000.26 “I think [with-
drawal from the treaty] is a very backwards step,” said Yugoslavia war crimes
tribunal judge Richard Goldstone.“It is unprecedented which I think to an ex-
tent smacks of pettiness in the sense that it is not going to affect in any way
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the establishment of the International Criminal Court. The U.S. have really
isolated themselves and are putting themselves into bed with the likes of
China, the Yemen and other undemocratic countries.”27 Secretary of State
Colin Powell, however, said that the Bush administration was concerned with
the court’s lack of accountability to U.S. judicial authority or even to the
United Nations Security Council.28

The Bush administration cited legitimate concerns and reflected the skep-
ticism about joint international action held by a segment of the U.S. popu-
lation. By rejecting the International Criminal Court outright, however, the
Bush administration foreclosed the remedy many have recommended to en-
sure that war criminals, including those committing environmental war
crimes, are brought to justice. Rejecting the court, if the United States’ lead
had been universally followed, would have reestablished the tradition of in-
dependent, sporadic enforcement that has been the norm in the past. A
number of nations, including Spain, Australia, Uruguay, and others, entered
the ICC agreement, the Rome Statute of the International Criminal Court,29

with written declarations.30 Under Article 120 of the Rome Statute, nations
cannot make reservations to the treaty, a procedure traditionally employed
to note provisions within the treaty or circumstances under which a signa-
tory nation would not comply.31 But, with respect to the Rome Statute, sev-
eral signatory nations composed “declarations” that elaborated those na-
tions’ understandings of the statute. In some cases, those declarations were
so explicit as to almost amount to reservations. Spain, for instance, declared
it would be willing to imprison an individual convicted by the court but
only if “the duration of the sentence does not exceed the maximum stipu-
lated for any crime under Spanish law.”32 Similarly, Australia declared its be-
lief that the ICC would not act in cases that are being actively investigated
or prosecuted by an individual signatory; reaffirmed “the primacy of its
criminal jurisdiction in relation to crimes within the jurisdiction of the
Court”; and declared its “understanding” that several provisions “will be in-
terpreted and applied in a way that accords with the way they are imple-
mented in Australian domestic law.”33 Uruguay subtly made the statute sub-
ject to its own law by declaring that it acceded to the statute “insofar as it is
competent in that respect and in strict accordance with the constitutional
provisions of the Republic.” Rather than rejecting the statute outright, the
United States could have explored a means to ratify the agreement with its
concerns reflected in a written declaration. The United States as a sovereign
would also have had the option to withdraw from the agreement if the court
were to operate in a manner inconsistent with U.S. law or the rights of its
citizens. The court went into operation in 2002, however, without the par-
ticipation of the United States.34
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The Course for the Future

Traditionally, in the wake of every major war there is some international con-
cern to correct the great injustices of the preceding war. After World War I, the
burning concern was to limit chemical weapons. After World War II, the con-
cern was to prevent the repetition of the Holocaust. Since the 1991 Persian
Gulf War, the international community has been more concerned with
strengthening environmental protection in wartime. However, existing prin-
ciples of international law already prohibit most of the actions that caused the
terrible environmental damage during the first war with Iraq. Under that ex-
isting law Saddam Hussein and the responsible Iraqi leadership could have
been held accountable for the environmental devastation in the 1991 Persian
Gulf War. An expansion of law would have been unnecessary. Still, some com-
promise provisions may be eventually inevitable to address the concern over
environmental destruction. The United States should not be afraid to engage
in a dialogue aimed toward getting specific environmental provisions into for-
mal articles in the conventions. It is a means to emphasize the growing im-
portance of the environment in all legal regimes. Such specific environmental
protections for war could be acceptable to the United States if properly drafted
so that they do not hinder the national defense and if sufficient means exist to
ensure compliance. As yet, there has been no major international move to
tighten up the language of environmental provisions within the laws of war,
but the concern over the adequacy of environmental protections in the inter-
national laws of war persists. In 2003, for instance, United Nations Secretary
General Kofi Annan called for tougher laws to protect the environment dur-
ing warfare. “Ensuring environmental sustainability is not a luxury; it is a pre-
requisite for the future peace and prosperity of our planet,” he said.35 He also
said that while there have been relatively few instances in which the environ-
ment was deliberately target, gray areas remained in which more care should
be taken to protect the environment during military operations. In support of
Annan’s comments, Executive Director Klaus Toepfer, of the UN Environment
Program, asked rhetorically, “Should striking an oil tanker sailing near a coral
reef be deemed unacceptable, or a legitimate act of war? Does the crippling of
an enemy’s oil supplies justify the killing of an ecosystem upon which hun-
dreds, maybe thousands, of the poor rely for food in the form of fish?”36

The establishment of the International Criminal Court was a major step to-
ward ensuring compliance, but the United States’ subsequent rejection of the
court negated much of the momentum that had been generated toward inter-
national accountability for environmental terrorism during warfare. The de-
cision to withdraw U.S. support from the court, while based upon legitimate
concerns, should be revisited. An option might be to ratify the agreement with
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a written reservation. The United States should find a way to participate, along
with the rest of the world community, in this endeavor.
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BALANCING MILITARY PREPAREDNESS with environmental protection is a mis-
sion not easily accomplished. National defense by its very nature involves

endangerment to human life. But one principle can be applied both in times
of international conflict and in domestic policy making: the military must
avoid causing unnecessary suffering. Few would disagree with that premise.
But it is in determining what suffering is unnecessary that disagreements can
arise. One individual might view an assault on an enemy’s power plant for a
marginal tactical advantage as unnecessary if it would interrupt the electrical
supply to the civilian population’s water treatment systems, while another in-
dividual might view that same power grid as a vital important tactical target.
Differences could occur as to whether the action itself is unnecessary or, if
there is a military necessity, as to the means of accomplishing the mission
sufficiently without unnecessary suffering. At home, some might view an in-
terruption in training at an installation because of the protection of an en-
dangered species as unacceptable; others might argue that the training
should be conducted in less environmentally sensitive locations even if cost
of training elsewhere to the military service and to the community sur-
rounding that installation is substantial. One’s position on the debate is
based largely on individual values and priorities. But a balance between mil-
itary and environmental needs is achievable in most instances. Certain values
are common to almost all of us. Few would disagree that the United States
must be prepared to defend itself, and few would disagree that environmen-
tal protection is important as well. Sometimes the values are incompatible.
Determining which value takes precedence is a challenge, but solutions can
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often be reached that accommodate both national security interests and nat-
ural security interests.

Peacetime Operations

The military preparedness mission at home poses many problems. Defense-
related activities comprise a significant part of the United States’ environ-
mental challenge. Cleaning up deposits of hazardous materials pollution
from past national defense activities at places such as the Department of En-
ergy’s Rocky Flats, Colorado, and the Army’s Aberdeen Proving Ground,
Maryland, is a significant national problem. Regulating present-day military
activities amidst heightened environmental concerns and increased worry
about domestic security is a perplexing puzzle. Environmental regulators and
public interest groups are often frustrated and mystified at what they per-
ceive as preferential treatment of federal government entities because of legal
doctrines such as sovereign immunity. For the most part, the modern U.S.
military is required to comply with environmental laws in the United States.
Federal facilities provisions in each of the major environmental statutes
waive sovereign immunity for compliance and, in most statutes, for enforce-
ment. Every branch of the military compels environmental compliance in
service regulations.1 In some respects, such as environmental assessment of
proposed federal actions under the National Environmental Policy Act
(NEPA),2 federal agencies including military services are held to higher stan-
dards than private sector companies. In other instances, federal agencies do
enjoy certain environmental loopholes not available to the private sector—
such as relief from payment of civil penalties under certain environmental
statutes.3

The military services, meanwhile, argue that certain environmental laws
impede their ability to train their forces for combat. In recent years Congress
has approved a handful of measures that grant some relief in environmental
laws to the military services in accomplishment of those training missions.
Given the national security exemptions to numerous environmental statutes
that already exist, however, Congress should look long and hard before estab-
lishing any further exemptions to existing environmental laws for military ac-
tivities. If relief from environmental requirements is truly required for some
military activities, the mechanism is already in place in most environmental
laws to grant the relief. The fact that those exemptions are procedurally cum-
bersome is not a compelling argument for a more sweeping change. Environ-
mental protection is important enough that exemptions from environmental
law should be cumbersome and should place a high burden on the military to
show the need for an exemption. Military planners should explore all poten-
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tially less environmentally harmful alternatives to a course of action before
seeking an exemption from environmental law.

Access to Environmental Information

Finally, for state and federal regulators, state attorneys general, and the public
to effectively hold the military services to their environmental law obligations,
information about domestic military operations must be available to the pub-
lic. The free flow of information is key in providing a basis with which to as-
sess environmental impacts and compliance. By operation of the environmen-
tal laws themselves, much of this information is already available. Public notice
requirements in obtaining permits, for instance, serve to shine a bright light on
potential contributors of pollution on military installations. In addition, the
NEPA environmental planning process also requires public involvement.

But the backbone of public information law in the United States is the Free-
dom of Information Act (FOIA).4 When enacted in 1964, the FOIA amplified
a long-standing tradition of general government openness. The FOIA is a pri-
mary tool for the public to obtain environmental information on federal gov-
ernment activities, including military activities. The FOIA should be inter-
preted and applied as broadly as possible to encourage the sharing of
information. The FOIA should not be used as a shield for federal agencies to
keep information unnecessarily secret. Yet, the FOIA policy adopted by the Jus-
tice Department shortly after the tragedy of September 11, 2001, did just that.
It reversed the previous administration’s presumption in favor of release with
a presumption against release. This decision, based on national security con-
cerns, could have a negative effect on the public’s ability to obtain information
regarding the environmental performance of domestic military installations.

The Future of Warfare

International conflicts during the past two decades have highlighted the damage
that warfare can have on the natural environment. Iraqi efforts to pollute the
seas and skies during the Persian Gulf War in 1991 shocked the world, but they
were only part of the problem. Warfare by legitimate means also takes its toll.
The nature of war is harmful to nature. Combatants typically are locked in a
death struggle with an enemy and are primarily concerned with winning. Con-
cerns about collateral damages, whether to people or to the environment, may
become subordinate to the military mission (although if a military effort is ex-
pected to involve a nation-building effort minimizing collateral damages may
still be key in winning the “hearts and minds” of noncombatants). No national
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leaders are apt to risk sacrificing their citizens’ lives by exerting less than their na-
tions’ necessary military potential in a conflict. But international law does call for
consideration both of potential civilian casualties and of potential damages to
the environment. It also makes wanton, unnecessary destruction of the environ-
ment illegal. Under existing international law, damages such as those rendered
by Iraqi forces in the oil fields of Kuwait and the Persian Gulf could be addressed
in war crimes tribunals. The fact that they were not was more attributable to the
geopolitical situation than to established international law.

Yet the world community has taken steps to establish a forum to address war
crimes in future international military conflicts in a more consistent fashion. The
International Criminal Court would provide a means to address environmental
war crimes. The United States, however, withdrew its support from that effort. Its
decision to reject the international court, which reflected a long-standing mis-
trust of international institutions by a faction within the United States, should be
revisited. Although the United States cited legitimate concerns with regard to the
accountability of the court and lack of potential appeals in the event of abuses by
the court, the manner in which the United States’ foreign policy officials rejected
the court foreclosed any discussion about how the officials’ concerns might be
addressed in the international context.

The Future of the Military and the Environment

Despite the recent weighting of national priorities in favor of defense over the
environment, the military has generally improved its environmental compli-
ance over the years. What in the 1980s seemed impossible is now, for the most
part, a reality—military installations must comply with the majority of envi-
ronmental laws. Military leaders now consider environmental management
part of the core mission in installation management. But there are still con-
flicts between the competing values of national defense and natural defense
that remain unresolved. With careful consideration of both national defense
requirements and environmental needs, acceptable means to accommodate
the competing values can normally be found that do not restrict national de-
fense capabilities or unnecessarily harm the environment.

Notes
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4. 5 U.S.C. § 552.
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