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Conflict of Norms in Public International Law
How WTO Law Relates to other Rules of International Law

One of the most prominent and urgent problems in international
governance is how the different branches and norms of international
law interact, and what to do in the event of conflict. With no single
‘international legislator’ and a multitude of states, international
organisations and tribunals making and enforcing the law, the
international legal system is decentralised. This leads to a wide variety
of international norms, ranging from customary international law
and general principles of law, to multilateral and bilateral treaties on
trade, the environment, human rights, the law of the sea, etc.
Pauwelyn provides a framework on how these different norms
interact, focusing on the relationship between the law of the World
Trade Organization (WTO) and other rules of international law. He
also examines the hierarchy of norms within the WTO treaty. His
recurring theme is how to marry trade and non-trade rules, or
economic and non-economic objectives, at the international level.

JOOST PAUWELYN is Associate Professor of Law at Duke University
School of Law. His areas of interest are public international law and
the law of the WTO. He was previously Legal Affairs Officer for the
WTO in Geneva (1996-2002).
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Preface

At heart, this book is inspired by a willingness to see more to life than
money. Trade is a money-making exercise. The statistics show that trade
liberalisation, the WTOQO’s leitmotif, does increase welfare. The WTO is
‘good for you’. This cannot be, and has not been, stressed enough. Even
if the WTO undoubtedly needs improvement, it would be disastrous to
turn back the clock and revert to escalating protectionism. Trade be-
tween nations makes the world a better place. It also makes it a safer
place. But at the same time, trade is but an instrument to achieve nobler
goals: the prevention of war; raising standards of living and the
creation of jobs, not just in the rich countries but also in the developing
world; political freedom and respect for human rights; social protection
and an equitable distribution of wealth; the fight against environmental
degradation and the protection of public health; etc. Given the diversity
of WTO members, these goals must, in the first place, be set by each
member individually, preferably, of course, in co-operation with other
members. When genuinely pursued, that is, when not abused as a dis-
guised restriction on trade, such goals must trump the instrument of
trade, even if they are not set out in the WTO treaty itself. This should be
particularly so in case these goals have been defined in other, non-WTO
rules of international law as between WTO members that have agreed to
those rules. WTO law is not a secluded island but part of the territorial
domain of international law. The WTO, important as it may be, must
thus be put in perspective. For public international law at large, this ap-
proach pleads for the unity of international law, not its fragmentation.
However, to achieve this unitary view, rules must be developed on how
norms of international law interact. This is what this study attempts to
do.
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Introduction

Certainly, international law must adapt itself to the variety of fields
with which it has to deal, as national law has done. It must also adapt
itself to local and regional requirements. Nonetheless, it must preserve
its unity and provide the players on the international stage with a
secure framework.!

How should a WTO panel react when faced with the argument that an
allegedly WTO inconsistent trade restriction is justified under an envi-
ronmental treaty, IMF rules or customary international law? How should
they react when parties make objections, claims or defences based on
rules of general international law, not explicitly covered in the WTO
treaty itself, such as rules on burden of proof, standing, good faith, due
process, error in treaty formation or the binding nature of unilateral
declarations? Those are the type of questions that gave rise to this book.
They are very real and practical questions and as a legal adviser to WTO
panels, I was often asked to answer them. In the US - Shrimp dispute,
for example, the United States invoked a number of multilateral envi-
ronmental treaties in defence of its import ban on shrimp coming from
countries which, in the US view, did not sufficiently protect endangered
turtles. In EC - Hormones, the European Communities claimed that their
ban on hormone-treated beef, allegedly inconsistent with WTO rules
for not being based on sound science, was justified with reference to
the ‘precautionary principle’, a principle which, in the EC’s view, was

1 “The Proliferation of International Judicial Bodies: The Outlook for the International
Legal Order’, Speech by His Excellency Judge Gilbert Guillaume, President of the IC], to
the Sixth Committee of the UN General Assembly, 27 October 2000, p. 4, posted on the
internet at http://[www.icj-cij.org/icjwww/ipresscom/SPEECHES/iSpeechPresident_
Guillaume_SixthCommittee_20001027.htm.
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part of customary international law. In Argentina - Footwear, the statisti-
cal tax imposed on imports was, according to Argentina, nothing more
than an implementation of an agreement it had reached with the IMF.
The relationship between WTO rules and other rules of international
law is at the forefront also of the ongoing Doha Development Round.
The Doha Declaration explicitly listed ‘the relationship between exist-
ing WTO rules and specific trade obligations set out in multilateral
agreements (MEAs) as one of the topics on the negotiating agenda.?
The relationship between the three pillars of trade, environment and
development, and the norms that each of these pillars may produce,
is at the heart also of the 2002 Johannesburg Summit on Sustainable
Development.

An answer to those questions of relationship between WTO rules and
other rules of international law goes beyond the specifics of a trade dis-
pute, even beyond the peculiarities of the WTO legal system. Answering
those questions necessarily implies an expression of one’s view of in-
ternational law as a whole. Should a trade dispute before the WTO be
examined only in the light of WTO rules? Is there such a thing as gen-
eral international law that binds all states and could it be a uniting
factor as between the different branches of international law so that it
should apply also to the WTO treaty? Or should the WTO rather be left
untouched and operate only within its limited sphere of trade rules?
These are considerations of extreme systemic importance for the system
of international law. In addition, they are heavily value-laden and go to
the heart of much of the critique against globalisation: is globalisation
only about the economy and making profits or is it counterbalanced
also by other factors such as environmental protection, development of
weaker regions, social protection and safety nets?

The above-mentioned problems related to the interplay between dif-
ferent treaty regimes and between treaties and custom or general prin-
ciples of law, not only surface in the WTO. Given the increased over-
lap as between different regimes of international law - be it the UN
Security Council dealing with human rights and war crimes; the World
Bank addressing environmental sustainability; or the WHO negotiating
a treaty to regulate the sale of tobacco products - the question of how
different norms of international law interact is omnipresent. On 8 May
2002, the International Law Commission even set up a Study Group

2 Doha Ministerial Declaration, paragraph 31(i), adopted on 14 November 2001, WT/
MIN(01)/DEC/1 dated 20 November 2001.
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on the topic of the ‘Fragmentation of international law’, to be chaired
by Professor Bruno Simma.? In terms of specific disputes the question
was raised prominently also before, for example, the European Court of
Human Rights (in the Al-Adsani case where the prohibition on torture
set out in the Convention played out against customary international
law rules on state immunity) and the House of Lords in the Pinochet case
(where the relationship between the Torture Convention and custom-
ary rules on immunity for heads of state were at stake). ITLOS, as well,
has been asked to deal with disputes that raise questions under treaty
regimes other than UNCLOS (see, for example, the Swordfish dispute, a
dispute that was brought also before the WTO; and the more recent
MOX Plant case, raising questions not only under UNCLOS but also under
the Convention for the Protection of the Marine Environment of the
North-East Atlantic (OSPAR Convention), the EC treaty and the Euratom
treaty).

This book does not go into specific cases of interplay or conflict be-
tween WTO rules and other rules of international law. Rather, it attempts
to provide a conceptual framework within which the interplay between
norms can be examined. It is hoped that this framework will be useful
also for the resolution of conflicts not involving WTO norms.

Chapter 1 sets out the parameters of this book, limiting its scope, in
particular, to situations of ‘conflict’ as between two established ‘norms’
or ‘rules’ of international law. This first chapter also elaborates on a
number of reasons why conflict of norms is a field of study of both sys-
temic and practical importance in modern international law and, more
particularly so, in WTO law.

Chapter 2 introduces the specific case study that will be used through-
out this book, namely the law of the World Trade Organization. It
assesses the place of WTO law in the wider spectrum of public inter-
national law, sums up the different sources of what will be referred
to as ‘WTO law’ and, of crucial importance, introduces the distinc-
tion between ‘reciprocal’ and ‘integral’ obligations and the legal con-
sequences attached to it.

In chapter 3, we examine whether there is, as in most domestic legal
systems, a hierarchy of ‘sources’ of international law, that is, formal
hierarchies depending on the source of the norm in question. We ex-
amine the relative importance of judicial decisions and doctrine as a

3 Daily Bulletin, Fifty-fourth session of the ILC, posted on the internet at http://www.un.
org/law/ilc[sessions/54[jourchr.htm.
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‘source of law’, including the question of ‘conflicting judicial decisions’;
the status of ‘general principles of law’; and the intricate relationship
between custom and treaties.

In chapter 4, the focus is shifted away from ‘sources’ of law, to specific
‘norms’ of law. We examine the process and definition of ‘accumulation’
and ‘conflict’ of norms and highlight the importance of ‘fall-back’ and
‘contracting out’ of general international law for a theory on conflict of
norms.

Moving then to the specific problem of ‘conflict’ of norms, chapter
5 stresses the exceptional nature of ‘conflict’, given the presumption
against conflict and the process of treaty interpretation to be resorted
to in order to avoid a conflict between two norms. For those cases where
genuine conflict nonetheless arises, chapters 6 and 7 attempt to set out
solutions. Chapter 6 deals with what we will call ‘inherent normative
conflicts’; chapter 7 with ‘conflict in the applicable law’.

We conclude this book with one of its most important chapters,
namely that on how the general theories developed earlier apply in the
concrete circumstances of WTO dispute settlement. In this final chap-
ter we will come back to some of the specific WTO disputes referred to
earlier in this introduction and explain them in the light of the theory
defended in this book.



1 The topic and its importance: conflict
of norms in public international law

The measure of success which is achieved in eliminating and resolv-
ing conflicts between law-making treaties will have a major bearing
on the prospect of developing, despite the imperfections of the interna-
tional legislative process, a coherent law of nations adequate to modern
needs.!

What follows is about ‘conflict’, more particularly conflict between
‘norms’ of ‘public international law’. The prime example referred to will
be the law of the World Trade Organization. The crucial question in this
case study is: how does WTO law relate to other rules of public inter-
national law? The internal hierarchy between norms which are part of
the WTO treaty? is also addressed. We not only examine these questions
in abstracto. We also assess them in the more concrete context of WTO
dispute settlement.

Conflict

The scope of this work is limited to situations of ‘conflict’ between legal
norms. The main question is, therefore: when there is a conflict between
two norms, which of the two norms should be applied? This question
relates to the hierarchy of norms in international law.

Before suggesting ways to resolve conflict of norms, we shall have to
define first what is meant by ‘conflict’. In many instances, what may

1 Wilfred Jenks, ‘Conflict of Law-Making Treaties’ (1953) 30 BYIL 401 at 453.

2 When referring to the ‘WTO treaty’ we mean the Final Act Embodying the Results of
the Uruguay Round of Multilateral Trade Negotiations, concluded in Marrakesh,
Morocco, on 15 April 1994, published in WTO Secretariat, The Results of the Uruguay
Round of Multilateral Trade Negotiations, The Legal Texts (Geneva, 1995). The sources of the
wider notion of ‘WTO law’ are discussed in chapter 2 below, pp. 40-52.
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seem like a conflict will not be a conflict but only a divergence which
can be streamlined by means of, for example, treaty interpretation. This
necessary exercise of identifying when exactly two norms are ‘in conflict’
means that we cannot limit this study to setting out a number of rules
of priority in international law. In addition, we shall need to address
the definition of conflict and the different avenues that may lead to
convergence of norms in a conflict that is apparent only, not real.

Conflict of norms
NOT ms versus the pre-normative and norms versus pT’OCGSS

Crucially, only conflict between legally binding norms is dealt with. We use
the notion of ‘norms’ and that of ‘rules’ interchangeably. We shall not
address the interplay between norms and elements of a pre-normative
character. As a result, this work does not generally address, for example,
the influence of pre-normative elements (such as the travaux préparatoires
of a treaty or state practice) on the interpretation, modification or ter-
mination of norms.? Nor shall we address the impact of what is referred
to as ‘soft law’ even though an increasing number of authors consider
this soft law to be of a normative value, albeit not legally binding in
and of itself.* Others, in contrast, are of the opinion that soft law is of
a pre-normative value only and is, in fact, not law at all.> Pre-normative
elements, as well as norms that are not legally binding, may well be cru-
cial in treaty interpretation so as to resolve apparent (but not genuine)
conflicts. Yet, our focus here will be on what to do in case such harmo-
nious interpretation is not possible, that is, on what to do in case an
international adjudicator is faced with a genuine conflict between two
legally binding norms.

3 For an overview of the impact of subsequent practice on treaties, see Wolfram Karl,
Vertrag und Spdtere Praxis im Volkerrecht (Berlin: Springer, 1983).

4 See, for example, Alain Pellet, ‘The Normative Dilemma: Will and Consent in
International Law-Making’ (1991) 12 Australian Yearbook of International Law 22.
Elsewhere, Pellet makes a distinction between ‘le juridique’ and ‘l'obligatoire’, soft law
being part of the former, not the latter (Nguyen Quoc Dinh, P. Daillier and A. Pellet,
Droit International Public (Montreal: Wilson & Lafleur, 1999), para. 254).

5 In this sense, see, particularly, Prosper Weil, ‘Towards Relative Normativity in
International Law?’ (1983) 77 AJIL 413, who is of the view that acts that ‘do not create
rights or obligations on which reliance may be placed before an international court of
justice or of arbitration’ and acts ‘[the] failure to live up to [which| does not give rise to
international responsibility’ are of a pre-normative character only (ibid., at 415).
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Our focus on legally binding norms, and the conflicts that may arise
between them, results from the need to delimit the scope of this study.
It does not in any way imply that international law is, or should be, lim-
ited to a number of positive rules. As Rosalyn Higgins expressed in the
first two sentences of her general course at The Hague: ‘International
law is not rules. It is a normative system...harnessed to the achieve-
ment of common values.”® That international law is not just ‘rules’ -
or what Higgins refers to as ‘accumulated past decisions’ - but rather a
continuous ‘process’ - from the formation of rules to their refinement
by means of application in specific cases, with multiple actors, institu-
tions and legally relevant instruments and conduct at play - will become
apparent across this work.” Still, the topic of this book is conflict and
hierarchy between legally binding norms, in particular, as they may be
invoked before an international court or tribunal. The hierarchy of actors, in-
stitutions and values will shed valuable light on this examination, but
is not our main concern here.®

In the words of Bos, the standpoint taken in this study is that of
the ‘consumer’ of international law, not that of the ‘producer’ of inter-
national law.’ States before an international court or tribunal, where
conflicting norms may be invoked, are, indeed, ‘consumers’ of interna-
tional law or ‘law-takers’. From that perspective, it is crucial to know
what the law is, where it can be found and how the judge will apply it

6 Rosalyn Higgins, ‘General Course on Public International Law’ (1991-V) 230 Recueil des
Cours 23.
7 Criticising the traditional theory on the sources of international law, Abi-Saab phrased
it thus: ‘Elle [the traditional theory] représente le développement du droit en termes
d’explosions et de ruptures, plutét que de transitions et de transformations, ou comme
un processus continu et en constante évolution...Nous aboutissons ainsi a une théorie
de création juridique par “big bang”...En réalité cependant, le droit international,
comme tout droit, ne provient pas d'un “néant” ou d’un vide social’ (Georges Abi-Saab,
‘Les Sources du Droit International: Essai de Déconstruction’, in Le Droit International
dans un Monde en Mutation, Mélanges E. J. De Arechaga (Montevideo: Fundacién de Cultura
Universitaria, 1994), 29 at 47).
As Weiler and Paulus remarked on the question put to them, ‘Is there a hierarchy of
norms in international law?”: ‘Should we not also be thinking of international law as
process rather than, or as well as, norms? Operationally, does the image of the lawyer
determining the content of norms and actors behaving or misbehaving accordingly
really capture international legal process? Normatively, is the hierarchy of norms going
to tell the true story of what is important and what is unimportant in international
law rather than, say, the hierarchy of actors or of institutions?’ (Joseph Weiler and A. L.
Paulus, ‘The Structure of Change in International Law or Is There a Hierarchy of Norms
in International Law?’ (1997) 8 EJIL 545 at 554).
Maarten Bos, ‘The Recognized Manifestations of International Law’ (1977) 20 GYIL 9 at
11-13.
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in case there is, for example, a conflict of norms. However, given the lack
of a centralised ‘legislator’ in international law, as well as the optional
nature of international adjudication, states are also, even mostly, ‘pro-
ducers’ of international law or ‘law-givers’. From that perspective, clearly
circumscribing what international law is and is not, is of less impor-
tance. The ‘law-giver’ can give her own interpretation to existing norms
and always produce new norms to her liking. International law from
this abstract ‘producer’s’ viewpoint - the one we will not adopt here -
is more open to extra-legal considerations and corresponds perhaps bet-
ter with everyday reality in international relations. Nevertheless, the
narrower ‘consumer’s’ approach, increasingly important in fields, such
as the WTO, with compulsory dispute settlement procedures, is what
will preoccupy us in this study. As Peter Hulsroj warned:

Clearly a question on how a state can be expected to react in a given situation
cannot be answered by purely analysing the norms that would follow from Art.
38 of the Statute of the ICJ, but must embrace norms dictated by history, self-
interest, potential political fall-out, etc. Only, I believe that law pragmatically
must be understood to be the norms that an ultimate arbiter, the courts, will
find to apply to a given legal conflict — and this again means that legal norms
are the ones that in some form or another can be derived from the source
definition in Art. 38 of the Statute of the IC]. All other norms are then extra-legal
norms and it would be dangerous to ask an ultimate arbiter to disregard this
distinction ... since predictability will be lost and the ultimate arbiter will be put
on an almost impossible task, namely to define norms based on all-encompassing
empiricalism.°

Norms versus laws and norms versus obligations

As far as the title of this study is concerned, it was tempting to use the
term ‘conflict of international laws’, as opposed to ‘conflict of norms in
public international law’. The temptation is there, for the term ‘conflict
of international laws’ would echo the more familiar field of study known
as ‘conflict of laws’ or ‘private international law” that is, the discipline
dealing with conflict between different domestic laws in disputes having
links with two or more domestic legal systems. Wilfred Jenks seems to
have succumbed to this temptation when entitling his seminal piece
‘Conflict of Law-Making Treaties’. He noted, for example, that ‘some of
the problems which [law-making treaties| involve may present a closer

10 peter Hulsroj, ‘Three Sources - No River, A Hard Look at the Sources of Public
International Law with Particular Emphasis on Custom and “General Principles of
Law”’, (1999) 54 Zeitschrift fiir offentliches Recht 219 at 236.



THE TOPIC AND ITS IMPORTANCE 9

analogy with the problem of the conflict of laws than with the problem
of conflicting obligations within the same legal system’.!!

Modern international law is, indeed, composed increasingly of treaty-
based sub-systems (such as that of the WTO, the Framework Convention on
Climate Change or the World Intellectual Property Organization). These
sub-systems could be said to have their own sector-specific ‘international
law’, law-maker and law-enforcement mechanism. Like national laws
within the discipline of ‘conflict of laws’, these sub-systems of public
international law interact and may give rise to conflict. It is, indeed,
this type of conflict (say, between WTO law and the law developed under
the Framework Convention on Climate Change) that inspired this work
and will attract most of our attention. Nevertheless, to talk of these
sub-regimes as being separate ‘international laws’ which may ‘conflict’
would give the wrong signal. First, it would lose sight of general inter-
national law in creating the impression that these sub-regimes are ‘self-
contained regimes’ to be evaluated exclusively with reference to norms
created within the particular sub-regime. Second, it could be understood
by some as elevating what are basically treaty norms (say, WTO provi-
sions) of a contractual nature to the status of ‘law’ in the strict domestic
law sense of norms imposed by an independent ‘legislator’ on all sub-
jects (i.e. states) of the sub-regime independently of their will.}2

Another alternative to ‘conflict of norms’ (besides ‘conflict of interna-
tional laws’) could have been ‘conflict of obligations’. However, to talk
of conflict of obligations would obscure the fact that international law is
composed of obligations and rights. As we shall see below, a conflict may
consequently arise not only as between two contradictory obligations,
but also as between an obligation and an explicit right.”® At the same
time, it is worth noting that in practice a conflict of norms will always
boil down to, and need examination in terms of, a conflict between rights
and/or obligations resting on one or several states. There is no such thing
as norms ‘in the air’. Norms, at least those we shall further examine
(that is, those that are legally binding), are imposing obligations on, or

11 Jenks, ‘Conflict’, 403.

12 Sir Gerald Fitzmaurice has argued, for example, that treaties, including so-called
‘law-making treaties’, are not, in the proper sense of the word, formal sources of law:
‘They may, according to circumstances, afford evidence of what the law is, or they
may lead to the formation of law and thus be material sources. But they are in
themselves sources of obligation rather than sources of law’ (Gerald Fitzmaurice,
‘Some Problems Regarding the Formal Sources of International Law’, in Symbolae Verzijl
(The Hague: Nijhoff, 1958) 153 at 154).

13 See chapter 4 below, pp. 184-8.
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granting rights to, particular states. They are in that sense ‘subjective’.
But this does not mean that norms can always be reduced to the form
of bilateral right-duty relations between two states, of a contract-type
nature. Increasingly, the rights and obligations set out in norms of inter-
national law are of a collective or communitarian character. As a result,
their breach can then, for example, be invoked by all (participating)
states.!*

The fact that a conflict of norms can hence be reduced to conflict
of rights and/or obligations resting on one or several states - albeit not
always of a contract-type nature - is another reason not to talk of ‘conflict
of international laws’, or ‘conflict of treaties’. Although the general nature
of the treaties in question may well determine whether or not a given
norm in one treaty should prevail over that in another treaty, in the end,
conflict must be narrowed down to a conflict between two given norms:
more particularly, the rights and/or obligations set out by these norms
as they apply between particular states. A conflict is rarely one between
treaties or sub-systems of international law in their entirety, where one
treaty or sub-system in its entirety needs to give way to another treaty or
sub-system, that is, the way one domestic law may need to give way to
another domestic law in the field of conflict of laws.!> Although some
conflicts may lead to the invalidity, termination or non-application of an
entire treaty,'® all conflicts require at least some examination of the
specific rights and obligations set out in the relevant treaties.

Conflict of norms in public international law

Importantly, this study is not about the vertical conflict between national
law and international law, such as the question of whether a national regu-
lation enacted to protect the environment is in conflict with WTO rules.

4 See, for example, Article 42 (defining the notion of ‘injured state’) and Article 48

(on invocation of responsibility by a state other than an injured state) of the ILC’s
Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by
the ILC at its 53rd session, 2001 (Report of the ILC on the work of its 53rd session,
General Assembly Official Records, 56th session, Supplement No. 10 (A/56/10), chapter
IV.E.1, hereafter ‘2001 Draft Articles on State Responsibility’).

For an exception, see Article 59(1) of the Vienna Convention on the Law of Treaties
dealing with the termination of a treaty implied by the conclusion of a later treaty
(for example, in case ‘the provisions of the later treaty are so far incompatible with
those of the earlier treaty that the two treaties are not capable of being applied at the
same time’).

16 See, for example, Arts. 53, 59 and 63 of the Vienna Convention on the Law of Treaties.

15
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We deal only with the horizontal conflict between two norms of inter-
national law (for example, a provision in an environmental convention
which contradicts a WTO rule).

We shall, in addition, focus on specific subjects of international law,
namely states and separate customs territories (such as Hong Kong,
China or the European Communities), the latter also being able to
join the WTO."” The rights and obligations incumbent on other sub-
jects of international law (such as international organisations or, in
some instances, individuals), and their potential for conflict, will not be
addressed.

The norms of international law subject to examination will not, how-
ever, be limited to those derived from treaties.’® We shall address also
norms produced by other sources of international law.!® What these
sources are, and how they may influence the outcome of conflict of
norms, is examined in chapter 3.

17 The Explanatory Notes to the Marrakesh Agreement Establishing the WTO (hereafter
‘Marrakesh Agreement’) define the term ‘country’, as it is used in WTO agreements,
‘to be understood to include any separate customs territory Member of the WTO’.
Article XII of the Marrakesh Agreement allows any state or ‘separate customs territory
possessing full autonomy in the conduct of its external commercial relations and of
the other matters provided for in this Agreement and the Multilateral Trade
Agreements’ to accede to the WTO. Hereinafter when the word ‘state’ or ‘country’ is
used in the context of the WTO treaty, it should be read as including separate
customs territories.

Some of the major contributions in the field of conflict of norms in international law
were, however, limited to conflict of treaty norms. See, in chronological order: Charles
Rousseau, ‘De la Compatibilité des Normes Juridiques Contradictoires dans 1'Ordre
International’ (1932) 39 RGDIP 133; Hans Aufricht, ‘Supersession of Treaties in
International Law’ (1952) 37 Cornell Law Quarterly 655; Jenks, ‘Conflict’; Nguyen Quoc
Dinh, ‘Evolution de la Jurisprudence de la Cour Internationale de La Haye Relative au
Probléme de la Hiérarchie des Normes Conventionnelles’, in Mélanges Offerts a Marcel
Waline, Le Juge et Le Droit Public (Paris, Librairie générale de droit et de jurisprudence,
1974, 2 vols.), I, 215; M. Zuleeg, ‘Vertragskonkurrenz im Volkerrecht, Teil I: Vertrige
zwischen souverdnen Staaten’ (1977) 20 GYIL 246; Dirk Falke, ‘Vertragskonkurrenz und
Vertragskonflikt im Recht der WTO’ (2000) 3 Zeitschrift fiir Europarechtliche Studien 307;
and Jan Neumann, ‘Die Koordination des WTO-Rechts mit anderen volkerrechtlichen
Ordnungen - Konflikte des materiellen Rechts und Konkurrenzen der Streitbeilegung’,
unpublished doctoral thesis (Miinster, 2001).

This wider approach to conflict in international law so as to include other sources of
international law was adopted also by: Michael Akehurst, ‘The Hierarchy of the
Sources of International Law’ (1974-5) 47 BYIL 273; Maarten Bos, ‘The Hierarchy among
the Recognized Manifestations (“Sources”) of International Law’ (1978) 25 NILR 334;
Emmanuel Roucounas, ‘Engagements Paralleles et Contradictoires’ (1987-VI) 206 Recueil
des Cours 9; and W. Czaplinski and G. Danilenko, ‘Conflict of Norms in International
Law’ (1990) 21 NYIL 3.

18
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The importance of the topic

The potential for conflict between norms seems inherent in any legal
system. In domestic law, many conflicts are avoided since the law-maker
will, in many cases, abrogate conflicting norms or explicitly regulate
the hierarchy as between different norms. Still, even in domestic law,
it is impossible to foresee how a newly created norm will interact with
each and every other norm, not just because of the sheer number of
norms, but also because of the general and vague nature of many legal
norms, whose scope of application and effect may change with society.
Conflict is, therefore, not an anomaly in the law, nor always an intended
contradiction as between two expressions of legislative will. It is, rather,
inherent in a system of law, that is, a system intended to cover all con-
stellations of fact with a limited number of generally phrased rules. To
give one example, often legislators are keen to include as many transac-
tions as possible under one law, creating the risk of ‘over-inclusion’ of
the law. At the same time, given the inherent weakness of the human
mind, when enacting a new law, the legislator cannot always foresee all
future transactions that are to fall under the new law, creating the risk
of ‘under-inclusion’2’ This over-inclusion of some norms, and under-
inclusion of others, makes conflict between norms unavoidable, even in
the most developed of legal systems.

As far as norms of international law are concerned, there are a number
of variables that make conflict an even more inevitable occurrence. Most
of the reasons why conflict arises in international law are inherent in
the nature of international law. The first three described below relate
to the law-making process of international norms. A fourth reason that
comes to mind relates to their enforcement. In addition to those inherent
reasons, four additional reasons can be pointed to which have emerged
more recently with the development of modern international law. They
are particularly relevant to conflict involving WTO rules.

That conflict of norms in international law is a topic deserving atten-
tion at the highest levels was recently confirmed by the ILC. On 8 May
2002 it set up a Study Group on the topic of the ‘Fragmentation of inter-
national law’, chaired by Professor Bruno Simma.?!

20 Richard Posner, Overcoming Law (Cambridge, Mass.: Harvard University Press, 1995).

21 Daily Bulletin, 54th session of the ILC, posted on the internet at http://www.un.org/law/
ilc/sessions/54/jourchr.htm. See also Gerhard Hafner, ‘Risk Ensuing from
Fragmentation of International Law’, ILC, Report on the Work of its 52nd session,
General Assembly Official Records, 56th session, Supplement No. 10 (A/55/10),

321-39.



THE TOPIC AND ITS IMPORTANCE 13

Four reasons inherent in the nature of international law
Multitude of law-makers at the international level

First, international law does not have one central legislator, nor one cen-
tral executive. It has essentially as many law-makers as there are states.
As a result, since each state is largely its own law-maker, the legal re-
lationship between states varies enormously depending on the states
involved; much more, for example, than the relationship between indi-
viduals under domestic law where legislation and other generally ap-
plicable law largely outweighs private contracts. This multitude of law-
makers and legal relationships, in particular in the current context of
proliferation of international organisations, obviously increases the risk
of conflict between norms. But this is not necessarily a bad thing. Given
the diverse interests and characteristics of the almost 190 states that
exist today, it is to be expected that as many legal relationships exist.
Because of that diversity, the time is not ripe for international law to
become a monolithic bloc of rules created by some world legislator or
government, equally applying to all states the way, for example, Belgian
law applies to all Belgians. The equality between states and the resulting
equality between the law they create, as well as the neutrality of inter-
national law (other than jus cogens) resulting in all norms being of the
same legal value, are, indeed, essential elements for international law
to fulfil its dual function. This dual function is (i) ensuring the peaceful
co-existence between states and (ii) enhancing the co-operation between
states in pursuit of goals they consider as common between them. How-
ever, the price to be paid for this diversity in international law is the
increased risk of conflict between norms.

A more practical consequence of international law essentially being
created only by state consent is that many international norms are left
unclear and in potential conflict with other norms. The need for consen-
sus among a wide variety of states for norms to be enacted, combined
with an often heavy time pressure for conclusion of a treaty, may, in-
deed, explain a great number of the inconsistencies in international law.
Interestingly, the more states join a particular treaty regime (as is the
case, for example, with the WTO), the more difficult it becomes to arrive
at a consensus within that regime and the higher the risk for vague and
open-ended rules that are potentially in conflict with other rules, either
within or outside that treaty regime. In addition, the more states join a
regime, the more difficult it becomes to agree on explicit conflict clauses
dealing with the question of how the regime relates to other rules of
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international law and, hence, the more conflicts that remain potentially
unresolved.

The time factor

Second, international law is not only made by a multitude of states,
resulting in a multitude of legal relationships. As with any law, it may
change over time. The fact that all international norms have essentially
the same binding value makes time an even more important variable in
international law than it is in domestic law. As a result, any later norm
can, in principle, overrule an earlier one (lex posterior derogat legi prioti).
To put it differently, international law is not only dependent, in one way
or the other, on the consent of (some or all 190) states. These states can,
in addition, change their mind at any point in time (subject to jus cogens
and the principle pacta tertiis nec nocent nec prosunt). Hence, the potential
for conflict to arise must be multiplied by a time factor: an earlier norm
may conflict with a later one (even if created by the same states), the
same way an older norm may need to be interpreted and applied in the
background of a newer norm.

There are, of course, a multitude of reasons why states may change
their minds over time. Realist theories would posit that states will
change their positions depending on how they perceive their own na-
tional interests at any given point in time. Since realists believe that
states constantly struggle to achieve and maintain power, they would
submit that the international legal system and the norms it produces
over time arise from balancing state interests, preservation and mu-
tual quests for power.?? Liberal theories, in contrast, do not so much
focus on a constantly changing power struggle as between states, but en-
vision rather that states act as agents for the benefit of their domestic
constituencies and are therefore subject to change through the liberal
functioning of the domestic system.”® As a result, in their view, interna-
tional norms will change over time mainly as a consequence of domes-
tic evolution. Finally, constructivism would add that states may change
their mind also as a result of their experiences in the international
arena, their national interest being influenced over time either by the

22 See, for example, Anne-Marie Slaughter, ‘International Law in a World of Liberal
States’ (1995) 6 EJIL 503 at 507 (discussing realism).

23 See, for example, Andrew Moravcsik, ‘Taking Preferences Seriously: A Liberal Theory of
International Politics’ (1997) 51 International Organization 513 at 516.
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expectations and understandings of other states or by the international
institutions that they have joined.?*

Multitude of law-makers at the domestic level

Third, and still within the process of law-making, not only elements at
the international level enhance the potential for conflict, but also domes-
tic factors must be considered. Most prominently, there is the fact that
states, although considered under international law to constitute one
single entity, are, in practice, represented by a multitude of domestic
actors in the international law-making process. Even if for most treaties
parliament’s approval may be required, the fact remains that treaties are
not normally negotiated by members of parliament but by diplomats or
civil servants. And the delegates representing a state in the WTO con-
text are mostly not the same as those representing the same state in
UNEP, the WHO or WIPO. These different negotiators operating in dif-
ferent law-making contexts are often tempted, as Jenks put it, ‘to secure
fuller satisfaction for their own views on debatable questions of detail at
the price of conflict between different instruments and incoherence in
the body of related instruments’?® Especially in highly technical fields
such as GATT/WTO law, negotiators have, indeed, felt the urge to por-
tray ‘their’ treaty as something that is delinked from the wider corpus
of international law, be it out of professional jealousy or ignorance. In
this respect, Jenks’ call for negotiators to ‘form the habit of regarding
proposed new instruments from the standpoint of their effect on the
international statute book as a whole® has not always been heard. It
must be repeated here.

In addition, looking beyond the veil of different government officials ne-
gotiating different treaties, it is often the case also that different private
interest groups are at play in different treaty settings. In the WTO, it
may be predominantly industry; in UNEP, predominantly environmen-
tal interest groups. As Benvenisti has observed, ‘states are not mono-
lithic entities;...many of the pervasive conflicts of interest are in fact
more internal than external, stemming from the heterogeneity within,

24 See, for example, Jutta Brunnée and Stephen Toope, ‘International Law and
Constructivism: Elements of an Interactional Theory of International Law’ (2000) 39
Columbia Journal of Transnational Law 19. On so-called ‘modified constructivism’, see
Claire Kelly, ‘The Value Vacuum: Self-enforcing Regimes and the Dilution of the
Normative Feedback Loop’ (2001) 23 Michigan Journal of International Law 673.

25 Jenks, ‘Conflict’, 452. 26 Thid.
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rather than among, states...The transnational conflict paradigm shows
how domestic interest groups often cooperate with similarly situated
foreign interest groups in order to impose externalities on rival domes-
tic groups.?” The fact that different types of domestic pressure groups
may be at work in the creation of different international law rules, once
again, enhances the risk of conflict between these rules: each of these
groups tends to focus on their own interests, without necessarily taking
into account the interests of other domestic groups and the rules they
give rise to.

When it comes to the creation of customary international law, the
variety of actors is arguably even wider. Customary international law
does not require approval by parliaments. It simply emerges as a result
of state practice, recognised as binding. All actors on the international
scene may play a role in this custom-creating process, including lower
state officials, international organisations and civil servants, as well as
international adjudicators, NGOs and academics.

In sum, the multitude of actors at play in the construction of one and
the same state’s ‘consent’ is, therefore, another factor that increases the
risk of inconsistencies arising as between different norms or expressions
of the same state’s consent. This consent may, indeed, find its source
either in a different coalition of domestic interest groups, in a different
institutional setting (parliament, the ministry of foreign affairs or that
of trade), at a different point in time (parliaments as well as civil ser-
vants change over time) or at a different level (higher versus lower state
officials).

No centralised adjudicator

Fourth, and focusing now on law enforcement, international law does
not only lack a centralised legislator and executive. In addition, it does
not have a centralised court system with general and compulsory ju-
risdiction. Such a court system, especially if combined with a centrally
organised sanctions regime, could have created some order in the multi-
faceted international law-making process. There is, of course, the IC], the
‘principal judicial organ of the United Nations’.2® But this court only has
compulsory jurisdiction as between some states and in respect of cer-
tain subject matters (as, for example, defined under the optional clause

27 Eyal Benvenisti, ‘Exit and Voice in the Age of Globalization’ (1999) 98 Michigan Law
Review 167 at 169.
28 UN Charter, Art. 92.
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system of Art. 36(2) of the IC] Statute). In addition, international law
knows of a multitude of international enforcement mechanisms, most
of them treaty-based (such as the WTO dispute settlement system under
the WTO treaty), others being set up on an ad hoc basis.

This lack of a centralised international adjudicator means, firstly, that
there is, in most cases, no judge to bring order in the multiple legal
relationships present in international law. Secondly, the existence of
different international tribunals creates the risk that conflict arises also
in the way international law is construed or enforced.?® At worst, it may
lead even to conflict of norms being resolved in favour of one norm by
one adjudicator and in favour of the other norm by another tribunal.

Four additional reasons in the context of modern international law

The above four variables at the origin of conflict between international
norms are inherent in the system of international law. They have been
present ever since international law emerged as a system of law. Four ad-
ditional elements can be pointed to which show that, in modern times,
the potential for conflict is even more significant. It is under these el-
ements that the particular importance of conflict in the WTO context
becomes apparent. In 1976 Akehurst wrote that ‘the problem of hierar-
chy of the sources of international law has seldom given rise to difficul-
ties in practice’. Akehurst was careful and right, however, to add that

‘there is no guarantee that that state of affairs will continue’.3

The move from a law on ‘co-existence’ to a law on ‘co-operation’

First, international law has witnessed a shift from being a law on ‘co-
existence’ between sovereign states — dealing with issues such as territo-
rial sovereignty, diplomatic relations, the law on war and peace treaties —
to a law regulating also the ‘co-operation’ between states in pursuit of
common goals, such as the law created under the auspices of interna-
tional trade, environmental and human rights organisations. This evo-
lution, allowing for deeper co-operation as between states, was spear-
headed in particular by the end of the cold war.! It led, first of all, to
an exponential increase in the number of international law norms cre-
ated; hence, an increase in the potential for conflict between these

29 For examples, see Shane Spelliscy, ‘The Proliferation of International Tribunals: A
Chink in the Armor’ (2001) 40 Columbia Journal of Transnational Law 143.

30 Akehurst, ‘Hierarchy’, 274.

31 See Hafner, ‘Risk’, 321 and Michael Reisman, ‘International Law after the Cold War’
(1990) 84 AJIL 859.



18 CONFLICT OF NORMS IN PUBLIC INTERNATIONAL LAW

norms. From 1970 to 1997, the number of international treaties more
than tripled, with some 1,500 multilateral treaties being in existence as of
1995.32 The rising number of specific treaty norms also highlighted the
problem of potential conflict between international custom and super-
vening treaty norms. Witness, for example, the Pinochet case before the
House of Lords®?® and the Al-Adsani case before the ECtHR,>* where the
relationship between specific treaties banning torture and customary
rules on state immunity was at play.

Moreover, under the traditional law on co-existence between states,
composed mainly of a myriad of bilateral agreements, the typical case
of conflict arose in the form of conflicting obligations held by one
state towards two or more different states, for example, under different
peace, neutrality or mutual assistance agreements. This type of conflict -
referred to below as an ‘ABJAC conflict’, A being a state with conflicting
obligations vis-a-vis B and C3> - can be compared to a conflict between
two contracts concluded by one and the same person A with two dif-
ferent persons B and C under domestic law. The two contracts are only
common to person A and conflict arises because A promised something
to B that is not consistent with what he promised to C: for example, the
cession by A of sovereignty over the same piece of land to both B and C
or a promise made by A to assist B in case he is at war with C when the
same promise is made towards C in the event that he is at war with B.

Under more recent international law on co-operation, constituted in-
creasingly of multilateral treaties dealing with different common goals,
additional types of conflict arose. Today the typical conflict between
norms is, indeed, that between norms deriving from different treaty-
based sub-systems (say, a conflict between a WTO rule and a rule of an
environmental convention). Here, both conflicting norms are binding on
states A and B but state A invokes one norm in its favour, whereas state B
relies on the other, contradictory norm. Hence, we are no longer faced
with a conflict between two contracts concluded by one state vis-a-vis
two different states, but two sub-systems, binding on all states involved,
under which contradictory law was made. The best domestic law analogy
may be that of two legislators, each creating contradictory laws.

32 José Alvarez, ‘The New Treaty Makers’ (2002) 25 Boston College International and
Comparative Law Journal 213 at 216.

33 Regina v. Bow Street Metropolitan Stipendiary Magistrate and Others, ex parte Pinochet Ugarte
(No. 3), judgment by the House of Lords of 24 March 1999 [2000] AC 147.

34 Al-Adsani v. The United Kingdom, judgment by the ECtHR of 21 November 2001.

35 See, in particular, chapter 7, below, pp. 422-36.
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Besides such conflict of norms part of different sub-systems, conflict
increasingly arises also as between norms within the same sub-system
(say, between two norms of WTO law) or between a norm of general
international law (say, customary law on the law of treaties) and a norm
of a given sub-system (say, a WTO rule on how to amend the WTO treaty).
Of course, the old type of conflict (state A making one promise to state
B but another, contradictory promise to state C) continues to exist. It is
of importance, for example, when state A concludes an environmental
agreement with state B in which A promises B to restrict certain trade
flows also with third parties (including state C), whereas state A has, in
another context (say, the WTO), made a contradictory promise towards
state C not to restrict those same trade flows.

In sum, with the transformation of international law into a law on
both co-existence and co-operation, the potential as well as types of con-
flict between norms has increased significantly. As Jenks put it:

the conflict of law-making treaties, while obviously an anomaly which every pos-
sible precaution should be taken to avoid, must be accepted as being in certain
circumstances an inevitable incident of growth, and it becomes an essential part
of the duty of international lawyers, while encouraging the adoption of proce-
dures which will minimize the occurrence of such conflict, also to formulate
principles for resolving such conflict when it arises.>®

Finally, although we witness an unmistakable increase in the num-
ber of norms created, it remains the case that international law has a
‘lacunary character’, as Hafner explained, ‘due to the fact that rules of
international law or standards are produced only if States feel the urge
to create new rules, with the result that the international legal order
hardly qualifies as a system inspired by rational and logical choices’3”
This chaotic feature of international law contributes to the potential for

conflict of norms.

Globalisation

Second, and related to the need for co-operation between states so as to
tackle today’s global problems - of protecting the environment, human
rights or stimulating economic development - the ever-increasing inter-
dependence between states, as well as between regulatory areas, has resulted

36 Jenks, ‘Conflict’, 405.

37 Gerhard Hafner, ‘Should One Fear the Proliferation of Mechanisms for the Peaceful
Settlement of Disputes?’, in L. Caflisch (ed.), The Settlement of Disputes between States:
Universal and European Perspectives (The Hague: Kluwer, 1998), 25 at 33.
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in a proportional boost to the potential for conflict between norms of
international law in different sectors. As Alvarez noted, ‘states are driven
to regulate at the international level by ever-rising movements of people,
goods, and capital across borders, along with the positive and negative
externalities emerging from such flows — from the rise in a common
human rights ideal to emerging threats to the global commons’3® As a
result, ‘[ijn light of the growing factual integration of world community
on the one hand, and the proliferation of subsystems on the other, it
is to be expected that the need to take measures to ensure the unity of
the international legal order will increase’3°

The potential for conflict is particularly acute for WTO rules. WTO
rules regulate the trade relations between states. In today’s highly in-
terdependent world, a great number, if not most, state regulations in
one way or another affect trade flows between states. Hence, WTO rules,
essentially aimed at liberalising trade, have a potential impact on al-
most all other segments of society and law. For example, liberalising
trade may sometimes jeopardise respect for the environment or human
rights. Equally, enforcing respect for human rights or environmental
standards may sometimes require the imposition of trade barriers. More-
over, trade restrictions are resorted to increasingly in pursuit of all kinds
of non-trade objectives, ranging from respect for human rights*® and the
environment*' to confirmation of territorial borders.*? As a result, the
potential for interplay and conflict between WTO rules and other rules
of international law is huge: WTO rules are rules that cut across almost
all other rules of international law.

38 Alvarez, ‘New’, 217. 39 Hafner, ‘Risk’, 335.

40 See, for example, the disputes on United States - Measures Affecting Government
Procurement, WI/DS88 and 95 (involving US trade sanctions against Myanmar); and
United States - The Cuban Liberty and Democratic Solidarity Act, WT/DS38 (involving US
trade sanctions against Cuba).

See the panel and Appellate Body reports on US - Shrimp and the dispute on Chile -
Measures Affecting the Transit and Importation of Swordfish, WI/DS193 (panel suspended on
23 March 2001) (hereafter Chile - Swordfish), brought also before the International
Tribunal for the Law of the Sea (now suspended, on the basis of a provisional
arrangement, by Order of 15 March 2001, http://www.un.org/Depts/los/ITLOS/
Order1-2001).

See the dispute on Nicaragua - Measures Affecting Imports from Honduras and Colombia,
WT/DS188 and 201 (this panel was never activated), involving trade sanctions as a
result of a maritime delimitation dispute, pending also before the IC] (Maritime
Delimitation between Nicaragua and Honduras in the Caribbean Sea (Nicaragua v. Honduras)),
http:/[www.icj-cij.org.

41

42
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These first two factors as they apply to WTO rules - first, the move
from a law on ‘co-existence’ to a law on ‘co-operation’ and, second, glob-
alisation - were aptly summarised by Leebron as follows:

The growth of the ‘trade and...’ business derives from two converging forces.
First, more issues are now regarded as trade related in the narrow sense that
the norms governing those issues affect trade, or conversely, that changes in
trade flows affect the realisation of those norms. Second, an increasing number
of substantive areas are the subject of international coordinated action or mul-
tilateral agreements. Even if conduct in such areas does not directly affect trade
flows, the creation of formalized regimes governing them raises the question
of how such regimes should be related to the trade regime and whether, for
example, trade sanctions should be employed to enforce nontrade policies and
agreements.*

An emerging hierarchy of values

Third, the emergence of the concept of jus cogens, essentially in the sec-
ond half of the twentieth century, corresponds to an awareness that not
all norms of international law should have the same status. Some of
them protect so important and universal a value, such as the prohibi-
tion on genocide, that they have a hierarchical standing that is higher
than other norms.

Also within the sphere of human rights, an increasing hierarchy of
norms takes shape, some being ‘normal’ human rights, others being
‘non-derogable’ human rights or human rights from which state par-
ties to the convention in question cannot deviate even in time of pub-
lic emergency.** Article 4(1) of the International Covenant on Civil and
Political Rights, for example, allows for derogations in emergency situ-
ations. However, a select group of enumerated rights, such as the right
to life or freedom from torture or slavery, may never be suspended or
limited, even during times of national emergency. Obviously, this hier-
archy among human rights is explicitly provided for in certain treaties.
Nonetheless, it does express a tendency towards what Weil coined ‘rela-
tive normativity’.4>

Finally, also in the recently adopted Draft Articles on Responsibility
of States for Internationally Wrongful Acts, a scale as between different

43 David Leebron, ‘Linkages’ (part of the Symposium: The Boundaries of the WTO) (2002)
96 AJIL 5.

44 See Ian Siederman, Hierarchy in International Law - The Human Rights Dimension (Antwerp:
Intersentia, 2001), 66-84.

45 Weil, ‘Normativity’.



22 CONFLICT OF NORMS IN PUBLIC INTERNATIONAL LAW

international law obligations emerges. Although the Articles no longer
include the notion of ‘crimes’, particular importance is attached to
obligations ‘established for the protection of a collective interest’ or
obligations ‘owed to the international community as a whole’*® The
distinction thus made between bilateral or reciprocal obligations, on
the one hand, and multilateral or integral obligations, on the other, is
one of the focal points of this study. It is further discussed in chapter 2
below, pp. 52-88.

The shift from all norms of international law being equal towards the
recognition that some norms, based on their substantive content, are
more important than others, has further contributed to the potential
for conflict between norms. Since, for example, jus cogens cannot be de-
viated from, one norm can no longer replace any other norm, even with
the mutual consent of the states involved. On the one hand, this de-
velopment has increased the potential for conflict (even if the practical
application of the supremacy of jus cogens remains to be put to the test).
On the other hand, it has offered new solutions to contradictory evo-
lutions in the law and brought about a certain normative order in the
often chaotic world resulting from the contractual freedom of states.

An increase in the judicial settlement of disputes

Fourth, modern times have seen an increase in compulsory dispute set-
tlement systems as well as a renewed eagerness to resort to interna-
tional courts or tribunals for the ad hoc resolution of disputes. The fact
that international adjudicators are hence more frequently asked to re-
solve matters of international law means also that issues of conflict
between norms are more likely to arise in concreto, before these adjudi-
cators. In a first instance, this will accentuate the problem of conflict
and make the establishment of coherent rules on conflict an urgency. At
the same time, decisions by international adjudicators on how to resolve
particular conflicts will contribute to the establishment of such conflict
rules.

In this respect, the importance of the WTO judiciary holding compul-
sory jurisdiction for all claims under WTO covered agreements cannot
be overestimated.?” As noted earlier, WTO rules have an ‘all affecting’

46 See Article 48 of the 2001 Draft Articles on State Responsibility.

47 Also, for example, as compared to Part XV of UNCLOS. See, in particular, the recent
Arbitration Award in the Southern Bluefin Tuna case (Australia and New Zealand v. Japan),
4 August 2000 (www.worldbank.orgficsid) where the arbitrators held not to have
jurisdiction.
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character.*® Because of this, even disputes with only a relatively limited
trade aspect can be brought to the WTO, such as the trade aspects of
human rights disputes or disputes over high seas fishing or territorial
borders.*® In addition, compulsory jurisdiction is available to a state
against which trade restrictions are imposed. But a state wanting to en-
force compliance, for example, with most environmental rules, often
has no recourse to international adjudication.>® In the alternative, trade
sanctions could be imposed, but there again the victim of the sanction
(i.e., the alleged violator of the environmental rule) may complain at the
WTO. The state imposing the sanction cannot, in most instances, resort
to, say, UNEP for judicial settlement.

Why is conflict between WTO norms a problem?

When assessing the potential for intra-WTO conflicts, or problems of
internal hierarchy between WTO norms, two additional factors that have
given rise to such conflicts must be pointed to.5!

First, the WTO treaty, although it constitutes a ‘single package’ bind-
ing on all WTO members, is composed of some sixty different legal
instruments. These instruments range from the Marrakesh Agreement
itself, to agreements on goods, services and intellectual property rights
and understandings or decisions on dispute settlement, financial ser-
vices or the interpretation of specific GATT provisions. In addition, there
are the country-specific schedules of commitments which also form an
integral part of the WTO treaty. Many of these instruments were negoti-
ated during the Uruguay Round. Others, such as GATT 1947, were simply
incorporated without change. Obviously, the more legal instruments one
is faced with, especially when these instruments were negotiated at dif-
ferent points in time, the greater the risk of conflict.

Secondly, during the Uruguay Round negotiations many of the legal
instruments were negotiated side by side with the original intention that
they would operate as autonomous agreements, much the same way as
the previous Tokyo Round Codes. These Codes were binding only on a
number of like-minded states, not even necessarily GATT Contracting

48 See above, p. 20. 4 See above, notes 40-2.

50 In this respect, see Joost Pauwelyn, ‘A World Environment Court?’, Working Paper for
the United Nations University, in International Environmental Governance - Gaps and
Weaknessses, Proposals for Reform (Tokyo, 2002).

51 On the causes of intra-WTO conflicts, see Elisabetta Montaguti and Maurits Lugard,
‘The GATT 1994 and Other Annex 1A Agreements: Four Different Relationships?’ (2000)
3 JIEL 473, in particular at 474-5.
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Parties, who wanted to liberalise further in a certain area. As auto-
nomous legal instruments, created subsequently to the original GATT
1947, these Uruguay Round agreements sometimes derogated from, and
often repeated, partly or fully, their parent GATT provisions. Only at a
very late stage of the negotiations was it decided to bring all the re-
sults of the Uruguay Round together under one umbrella agreement,
to be binding equally on all WTO members. This had the unintended
result of creating repetitions, omissions and possible conflicts. No time
was left to work out the complex interrelationship between the differ-
ent legal texts. To reopen the negotiations for that purpose would have
jeopardised the delicate consensus reached under each of these legal in-
struments. This separate consensus was, moreover, not always reached
by the same negotiators. GATT, GATS and TRIPS negotiators are, in most
WTO members, different people. This may explain also why, in particu-
lar, the relationship between the three WTO pillars - GATT-GATS-TRIPS -
is not explicitly addressed in the WTO treaty.

In sum, the potential for intra-WTO conflict is a textbook example of
a variety of law-makers at work, both internationally (146 states with
widely diverging interests) and internally (representatives coming from
diverse domestic backgrounds), at different points in time (GATT 1947
and a succession of trade negotiation rounds culminating in the 1994
WTO treaty), in different substantive contexts (goods, services and intel-
lectual property rights, as well as different sub-sectors in each of those
fields) and operating under serious time pressure in order to come to a
consensus on a wide variety of issues. It provides an ideal case study for
the topic of conflict of norms.



2 The case study: the law of the World
Trade Organization

We can sit down and look at the realistic possibility of making the
WTO work for the whole world. We should be realistic. We shouldn’t
be kidding ourselves that the WTO is all right at the moment. It’s not
all right.!

In this chapter, we make a first attempt to posit WTO law in the wider
context of public international law. The sources of WTO law are summed
up and some of the special features of WTO law, of particular importance
to conflict of norms, are examined.

WTO law as ‘just’ another branch of public international law

For WTO law to be a relevant example in this study on conflict of norms
in public international law, it should be established first that WTO law
is, indeed, part of public international law.

With one possible exception, no academic author, WTO decision or
document disputes that WTO rules are part of the wider corpus of pub-
lic international law.? Like international environmental law and human

1 Supacha Panitchpakdi (WTO Director-General as of September 2002), ‘Keynote Address:
The Evolving Multilateral Trade System in the New Millennium’ (2001) 33 George
Washington International Law Review 419 at 432.

2 See John Jackson, The World Trading System (Cambridge, Mass.: MIT Press, 1997), p. 25;
Ernst-Ulrich Petersmann, ‘Dispute Settlement in International Economic Law - Lessons
for Strengthening International Dispute Settlement in Non-Economic Areas’ (1999) 2
JIEL 189; Donald McRae, ‘The WTO in International Law: Tradition Continued or New
Frontier?’ (2000) 3 JIEL 27 and ‘The Contribution of International Trade Law to the
Development of International Law’ (1996) 260 Recueil des Cours 111. For earlier sources
confirming that GATT was no more than a specialised branch of public international
law, see: Georg Schwarzenberger, ‘The Principles and Standards of International

25
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rights law, WTO law is ‘just’ a branch of public international law. To pub-
lic international lawyers, my call in the April 2000 issue of the American
Journal of International Law for WTO rules to ‘be considered as creating
international legal obligations that are part of public international law™®
is a truism. As one author noted in response: ‘It is difficult...to envis-
age any other possible status for rules emanating from a treaty con-
cluded among States under international law, as the WTO Agreement.’*
To many negotiators and other WTO experts in Geneva, however, the
fact that WTO law is ‘just’ a branch of the wider corpus of international
law comes as a surprise. Not a single legal argument has been (or, in my
view, can be) put forward in their support. The fact that many negotia-
tors of the WTO treaty — in numerous countries, representatives from a
trade ministry delinked from that of foreign affairs - did not think of
public international law when drafting the WTO treaty is not a valid
legal argument. At most, it amounts to an excuse for the WTO treaty
not to have dealt more explicitly with the relationship between WTO
rules and other rules of international law.

The Bello-Jackson debate: are WIO rules ‘binding’?

The possible exception referred to in the previous paragraph is Judith
Bello. She expressed the view that “WTO rules are simply not “binding”
in the traditional sense. When a panel established under the WTO Dis-
pute Settlement Understanding issues a ruling adverse to a member,
there is no prospect of incarceration, injunctive relief, damages for harm
inflicted or police enforcement.’® In her opinion, ‘[t|he only truly bind-
ing WTO obligation is to maintain the balance of concessions negotiated

Economic Law’ (1966-1) 87 Recueil des Cours 1; Société Francgaise pour le Droit

International, Colloque d’Orléans, Aspects du droit international économique (1972) (the

Rapporteur, Prosper Weil, concluded that ‘[s]ur le plan scientifique, le droit

international économique ne constitue qu'un chapitre parmi d’autres du droit

international général’); and Ignaz Seidl-Hohenveldern, International Economic Law

(Dordrecht: Nijhoff, 1989).

Joost Pauwelyn, ‘Enforcement and Countermeasures in the WTO: Rules are Rules -

Toward a More Collective Approach’ (2000) 94 AJIL 335 at 336.

Mariano Garcia Rubio, Unilateral Measures as a Means of Enforcement of WTO

Recommendations and Decisions (The Hague: Academy of International Law, 2001),

footnote 22.

Compare, for example, the WTO treaty to UNCLOS, an equally broad and universal

regulatory treaty that carefully regulates its relationship with other rules of

international law in Art. 311 (containing no less than six paragraphs).

6 Judith Bello, ‘The WTO Dispute Settlement Understanding: Less is More’ (1996) 90 AJIL
416.
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among members’” As a result, when a law or measure of a WTO member
is successfully challenged in WTO dispute settlement, the member con-
cerned has, in Bello’s view, three choices: to withdraw the law or mea-
sure, to provide compensatory benefits or to suffer retaliation against
its exports.

First, it is unclear whether Bello thereby wanted to classify the WTO
treaty as one that is not part of public international law, the only issue
of interest for present purposes. It seems, rather, that her point was
directed more specifically at the question of whether WTO dispute set-
tlement decisions are legally binding in the sense that they oblige a
losing member to cease WTO inconsistent conduct. Second, as pointed
out by John Jackson in a direct response to Bello, the enforcement of
rules in international law is inherently different from that in domes-
tic law and may, indeed, not always be as effective.® However, ‘that is
a different issue from the question of whether the “WTO rules are...
‘binding’ in the traditional sense”. Certainly they are binding in the
traditional international law sense.”®

That WTO rules are legally binding rules part of international law
must, indeed, stand beyond doubt. They derive from a treaty and, pur-
suant to Article 26 of the Vienna Convention on the Law of Treaties,
‘le]very treaty in force is binding upon the parties to it and must be
performed by them in good faith’ (that is, the pacta sunt servanda princi-
ple). Whether WTO rules are as effectively enforced and complied with
as domestic law or other rules of international law is another issue.

It is important, in this respect, to distinguish the question of whether
the WTO treaty is a legally binding instrument part of international law,
from two other issues. First, the nature of the WTO treaty must be distin-
guished from the secondary obligation of cessation which, in my view,
necessarily follows breach of a WTO obligation. The fact that if cessation
does not immediately occur the opposing party may retaliate, does not
mean that somehow the rule breached is not legally binding, let alone
not a rule of international law.!® Secondly, the legally binding nature
of the WTO treaty is different from the question of whether a WTO

7 Ibid., 418.

8 Bello is, of course, correct when pointing out that ‘[tlhe WTO has no jailhouse, no bail
bondsmen, no blue helmets, no truncheons or tear gas’ (ibid., 417).

° John Jackson, ‘The WTO Dispute Settlement Understanding - Misunderstandings on
the Nature of Legal Obligation’ (1997) 91 AJIL 60 at 63.

10 pauwelyn, ‘Enforcement’, 342 (‘Can there be no decision that a binding international
treaty has been breached, just because the injured party can, in response to such
breach, suspend the treaty (equalize the balance), in whole or in part? Obviously not).
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dispute settlement decision conclusively establishes breach, i.e., whether
such decision is a judicial one, binding on the parties, having the char-
acter of res judicata. In my view it is, and not only the WTO treaty is
legally binding, but also WTO dispute settlement decisions are binding,
at least as between the disputing parties. As the Appellate Body noted in
Japan - Alcoholic Beverages, adopted panel reports ‘are not binding, except

with respect to resolving the particular dispute between the parties to that

dispute’.!t

Confirmation in the definition of international law, the law of treaties
and the WTO treaty itself

To be entirely sure that WTO law is public international law, let us con-
sider briefly the abstract definition of public international law. Take
Guggenheim’s uncontroversial definition: ‘public international law is
the aggregate of the legal norms governing international relations’;'? or
that of Quoc Dinh, Daillier and Pellet: ‘le droit international se définit
comme le droit applicable 2 la société internationale’.!* No one can deny
that WTO agreements govern a particular aspect of ‘international rela-
tions’ and, in that sense, are relevant for, and apply to, the ‘société
internationale’. They regulate and govern the trade relations of states
and independent customs territories. No one can deny either that WTO
agreements set out ‘legal norms’ or ‘droit’, not merely a collection of
gentlemen’s agreements, usages or rules of etiquette.

11 Appellate Body report, Japan - Alcoholic Beverages, at 14, emphasis added, confirmed in
the Appellate Body report on US - FSC, para. 108. See further in this chapter, pp. 40-52.
Moreover, on what seems to be the real debate between Bello and Jackson - do WTO
dispute settlement decisions create a legally binding obligation to cease WITO
inconsistent conduct? - the answer must also be yes, as Jackson pointed out (with
reference to DSU Arts. 3.7, 19.1, 21.1, 22.1, 22.8 and 26.1(b)). As I stated elsewhere:
‘WTO rules, as well as DSB recommendations, should be considered binding legal
obligations. That is, if the DSB finds a breach of WTO rules, the member concerned
should be considered to be violating its obligations under international law, as a
consequence of which the member would be obligated, in turn, to stop the violation
by bringing the inconsistent measure into conformity with WTO rules. This approach
accords with the DSU’s unambiguously providing that compensation and retaliation
are only “temporary measures” that are not to be preferred to full compliance [DSU
Arts. 22.1 and 3.7|...residual international law rules...make clear beyond doubt that
in case wrongful conduct is found, the state concerned has to stop that conduct. The
DSU determines, in turn, the means by which the prevailing WTO member is
authorized to obtain fulfilment of that secondary legal obligation of cessation’
(Pauwelyn, ‘Enforcement’, 341).

Paul Guggenheim, Traite de Droit International Public (Geneva: Georg, 1967), 1.

Nguyen Quoc Dinh, P. Daillier and A. Pellet, Droit International Public (Montreal: Wilson
& Lafleur, 1999), 35.
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That WTO agreements are, indeed, international ‘legal norms’ or
‘droit’ is confirmed in the Vienna Convention on the Law of Treaties. The
concept of ‘treaty’ — a recognised source of public international law -
is defined there as: ‘an international agreement concluded between
states in written form and governed by international law, whether em-
bodied in a single instrument or in two or more related instruments
and whatever its particular designation’.!*

Turning next to the concrete text of the WTO treaty itself, all doubts
as to whether WTO law is part of public international law are cleared.
Article 3.2 of the WTO’s Understanding on Rules and Procedures Govern-
ing the Settlement of Disputes (DSU) explicitly directs panels and the
Appellate Body to ‘clarify the existing provisions of [the covered WTO]
agreements in accordance with customary rules of interpretation of pub-
lic international law’. For those maintaining that WTO rules are not rules
of international law this is, indeed, a death-blow. For if WTO rules must
be interpreted in accordance with rules of public international law, surely,
they must be rules of public international law. What is more, Art. 3.2 of
the DSU not only proves that WTO law is a part of public international
law, it also indicates that WTO law is to be considered, not in isolation,
but with reference to other, non-WTO rules part of public international
law. As the Appellate Body acknowledged in its very first report, ‘[t|hat
direction [in Art. 3.2 of the DSU] reflects a measure of recognition that
the General Agreement [GATT] is not to be read in clinical isolation from

public international law’.!®

Why has GATT/WTO law often been seen as distinct from public
international law?

A critique of Donald McRae

Donald McRae in his 1996 Hague lecture examined why ‘the field of
international trade law [has nonetheless| traditionally been regarded
as outside the mainstream of international law’.’® He provides three
reasons.

4 Article 2.1(a). The criterion ‘governed by international law’ in this definition of a
‘treaty’ arguably begs the question we try to answer here, namely is WTO law part of
public international law? Any doubt in this respect is taken away though by the other
considerations set out in this section which establish that this question is to be
answered in the affirmative.

15 Appellate Body report on US - Gasoline, at 17. John Jackson refers to this report as one
where ‘the Appellate Body stated flatly that WTO/GATT law is part of international law
generally’ (John Jackson, ‘Comments on Shrimp/Turtle and the Product/Process
Distinction’ (2000) 11 EJIL 303 at 305).

16 McRae, ‘Contribution’.
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First, McRae points to social traditions - ‘In some countries the idea
of commerce, of buying and selling, or of economic matters generally,
was not viewed with favour’ - combined with the view often held by
traditional international lawyers that trade law is too ‘technical’ and
that held by trade lawyers that their field is ‘special’l” One could add to
this set of reasons that trade relations are in many countries overseen
by the economic, trade or commerce ministry which is detached from
that of foreign affairs, the former being staffed largely with economists,
the latter being the traditional feeding ground of public international
lawyers.

Second, McRae refers to the ‘insidious distinction between the public
and the private’ pursuant to which ‘trade was a matter for the private
sphere, not a matter for Governments’. McRae himself refers to the ‘emer-
gence of the economic state’ based on socialist theories to show that
governments also engage in commerce. However, one need not go that
far. Governments not only trade themselves (albeit decreasingly so), more
importantly, it is governments that regulate by their laws and regulations
the conduct of private commercial transactions, including transactions
across borders. State regulations imposed in respect of imports and ex-
ports and other commercial transactions that may affect foreigners or
foreign products represent a major part of domestic law. Commerce is,
hence, a matter also for governments and public international law. The
rules concluded in the WTO are not contractual rules applying as be-
tween two private traders in respect of a certain transaction. WTO rules
discipline government regulations affecting trade, not private commercial
contracts. Surely, the fact that a rule regulates the conduct of individu-
als or private economic operators does not necessarily make that rule a
rule of private law, let alone a purely contractual rule as between private
parties.

Nonetheless, it remains true that often GATT/WTO law has been seen
as ‘private’ in nature in that it affects mainly private economic operators
subject to the government regulations involved, more so than it affects
government-to-government relationships such as, for example, diplo-
matic law does. In addition, GATT/WTO rules are often negotiated, and
enforced, as a direct result of lobbying by private operators (sometimes
one company or one sector), that is, actors who are not always well

17 This mutual distrust is aptly illustrated by Antonio Cassese, International Law in a
Divided World (Oxford: Clarendon, 1986), at 317: ‘international economic relations are
usually the hunting ground of a few specialists, who often jealously hold for
themselves the key to this abstruse admixture of law and economics’.
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versed in public international law. Hence, the private aspect of WTO law
is easily overrated and the wider context to which it belongs - public
international law - often overseen.

Third, and in McRae’s view most important, there is

the problem of fitting international trade and economic law into a discipline
that defined itself in terms of peace and security, in terms of the territorial
integrity and political independence of States, in terms of sovereignty. The ratio-
nale of international trade law has nothing to do with sovereignty. International
trade law does not rest on that primary assumption of international law, that
the world is composed of sovereign nation States, each surrounded by territo-
rial borders within which it exercises plenary authority. International trade law
is founded on the primary value of promoting individual economic exchanges,
about the value of specialization and the economic welfare that results from spe-
cialization and exchange. Rather than focusing on the independence of States,
international trade law highlights the concept of interdependence. In fact, when
we talk of international trade law and of international law we are dealing with
two régimes, with two systems that in quite a fundamental way are talking
about different things.'®

Whereas McRae’s first and second reasons - explaining why GATT/WTO
law has been kept on the sidelines of public international law - are
convincing, this third reason is both misleading and erroneous. It falls
into the very trap McRae himself has warned about, namely the trap
for trade lawyers to portray ‘their’ discipline as something ‘special’. He
thereby risks perpetuating the erroneous viewpoint that GATT/WTO law
is really a different ‘regime’ and not international law at all.

First, McRae uses the wrong benchmark to compare trade law to in-
ternational law. The international law he refers to is the international
law of ‘co-existence’ prevalent up to the end of the First World War
(‘a discipline that defined itself in terms of peace and security...terri-
torial integrity and political independence™®) . Since then international
law has expanded its scope so as to include also law on ‘co-operation’.2?
Together with disciplines such as international human rights law and
environmental law, international trade law is testimony to this expan-
sion into new fields where states realised the need to ‘co-operate’ in
order to tackle common problems, that is, fields which ‘highlight the
concept of interdependence’?! Hence, the ‘different assumptions’ McRae
is referring to are those underlying, on the one hand, the traditional

18 McRae, ‘Contribution’, 116-17. 19 Ibid., 117.
20 See chapter 1, above pp. 17-19. 21 McRae, ‘Contribution’, 117.
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international law of ‘co-existence’ and, on the other hand, the mod-
ern international law of ‘co-operation’ including GATT/WTO law. In other
words, McRae is not comparing international law to trade law, but old
international law to new international law. It is not because GATT/WTO
law does not fit well in the nineteenth-century mould of international
law - a time at which GATT/WTO law did not even exist - that it is not
part of today’s international law where, indeed, many of its branches
highlight not so much independence and sovereignty, but interdepen-
dence and co-operation across borders that may well limit sovereignty.
If international trade law were, on these grounds, not international law,
then also talking about international law, on the one hand, and inter-
national human rights and environmental law, on the other, would be
‘dealing with two régimes, with two systems that in quite a fundamental
way are talking about different things’.??

Second, notwithstanding the evolution of international law from a
law on ‘co-existence’ to one on ‘co-operation’, the basic principles of this
international law, including those underlying GATT/WTO law, have re-
mained the same, in particular the presumption of sovereignty of a state
over its own territory until proof to the contrary is provided. Two ran-
dom examples in WTO jurisprudence prove this point. In Chile - Taxes,
the Appellate Body stated: ‘Members of the WTO have the sovereign au-
thority to determine the basis or bases on which they will tax goods,
such as, for example, distilled alcoholic beverages, and to classify such
goods accordingly, provided of course that the Members respect their
WTO commitments.”?® In US - Shrimp, as well, the Appellate Body noted
that ‘[i]t appears to us...that conditioning access to a Member’s domes-
tic market on whether exporting Members comply with, or adopt, a pol-
icy or policies unilaterally prescribed by the importing Member may, to
some degree, be a common aspect of measures falling within the scope

22 The same is true when McRae refers to the fact that ‘trade is not, or at least primarily
not, an inter-State activity’, but ‘about voluntary exchanges between individuals that
take place across borders’ (ibid., 123). To derive from this that trade law is not public
international law would necessitate the same conclusion for international human
rights and environmental law where private individuals are the subjects of protection
and, in terms of environmental degradation, most often also the perpetrators.
Appellate Body report on Chile - Taxes, para. 60. See also Appellate Body report on US -
FSC, para. 90. In EC - Hormones, the arbitrators examining a US proposal to retaliate
against the EC remarked: “WTO Members, as sovereign entities, can be presumed to
act in conformity with their WTO obligations. A party claiming that a Member had
acted inconsistently with WTO rules bears the burden of proving that inconsistency’
(WT/DS26/ARB, 12 July 1999, para. 9).
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of one or another of the exceptions (a) to (j) of Article XX’.2* Accordingly,
McRae’s statement that ‘international trade law...is a discipline whose
rationale is inconsistent with or even fundamentally opposed to the idea
of sovereignty’?® is wrong. As Bello noted, the WTO is there for a reason:
‘sovereign nations choose to cooperate across borders because, without
such cooperation, in the interdependent global economy they are help-
less to promote economic growth and prosperity most effectively’.?® In
other words, the WTO is driven by sovereign states who, in the exercise
of selfinterest, realised that co-operation with a view to mutual trade
liberalisation is beneficial for all of them, even if it implies curtailing
their rights to impose certain trade barriers. The WTO is not a con-
struct detached from the sovereignty or self-interest of its members. It
is not something states have agreed to against their national interests,
but rather a trade-off between limiting their sovereign rights to regulate
activity on their territory (including products entering their territory)
and increasing their economic well-being.?’

McRae confuses the assumption underlying international trade law
with the consequence of international trade law. The underlying assump-
tion is not, as McRae puts it, ‘the irrelevance of the sovereignty of States’.?
As is the case for all international law, the assumption underlying trade
law is the sovereignty and self-interest of states. The limitation on state
sovereignty is only the consequence of certain international trade law. The
consequence of traditional international law (such as the law on the use of
force) may safeguard and increase this sovereignty. However, the conse-
quence of most modern international law, including WTO law, is to limit
sovereignty so as to tackle cross-border problems internationally in the
interest of all states involved. This limitation on sovereignty is a conse-
quence of the exercise of sovereignty, not the underlying assumption of
international trade law.?

24 Appellate Body report on US - Shrimp, at para. 121. In the same vein, see the Appellate
Body report on Australia - Salmon, at para. 199 (‘The determination of the appropriate
level of protection...is a prerogative of the member concerned and not of a panel or
the Appellate Body’).

25 McRae, ‘Contribution’, 118. 26 Bello, “WTO Dispute’, 417.

27 For an economic account of why states co-operate in the WTO (i.e., why it is in their
economic interest to do so) and why they would not otherwise (i.e. unilaterally)
achieve the same economic benefits, see Kyle Bagwell and Robert Staiger, GATT-Think,
NBER Discussion Paper No. 8005 (November 2000) and Kyle Bagwell, Petros Mavroidis
and Robert Staiger, ‘It’s a Question of Market Access’ (2002) 96 AJIL 56.

28 McRae, ‘Contribution’, 123.

29 If trade law is not international law because it limits state sovereignty to regulate
trade with other countries, what then about human rights law? There, states go much
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‘Embedded liberalism’

As noted, some of the reasons put forward by McRae do offer an expla-
nation of why the GATT/WTO remained for so long on the sidelines of
public international law. Perhaps the most important reason, however,
is, in my view, historical, linked both to the ideology that inspired the
founding fathers of the GATT 1947 and the institutional outlook held
until recently by GATT/WTO ‘insiders’.

The ideology behind the original GATT 1947 is closely related to what
John Ruggie calls the ‘embedded liberalism’ bargain.° As Howse pointed
out, ‘trade liberalization was embedded within a political commitment,
broadly shared among the major players in the trading system of that
era, to the progressive, interventionist welfare state’! In particular the
government and trade policy ‘elite’ shared this ideology and further
developed it, gradually losing sight of the part of the bargain which
linked freer trade to the welfare state and interventionism based on
non-trade concerns. To return to Howse,

[a]s persons with the bent of managers and technical specialists, they [‘this
new trade policy elite’] tended to understand the trade system in terms of the
policy science of economics, not a grand normative political vision. A sense
of pride developed that an international regime was being evolved that stood
above the ‘madhouse’ of politics...a regime grounded in the insights of eco-
nomic ‘science’, and not vulnerable to the open-ended normative controversies
and conflicts that plagued most international institutions and regimes, most
notably, for instance, the United Nations.?

This ideology of ‘embedded liberalism’, fuelled by an inward-looking
institutional elite, may well be the main reason for the GATT’s seclusion
from other areas of public international law. In this setting, the ‘trade
and... challenge somehow disappeared from view and was managed,
mainly by technocrats and experts, within the system. As Joseph Weiler
put it:

further: they not only limit their powers to regulate foreigners, but also restrict
themselves in what they can do vis-a-vis their own nationals (without any foreign
element involved).

30 John Ruggie, ‘Embedded Liberalism and the Postwar Economic Regimes’, in
Constructing the World Polity: Essays on International Institutionalization (London: Routledge,
1998), 62.

31 Robert Howse, ‘From Politics to Technocracy - and Back Again: The Fate of the
Multilateral Trading Regime’ (part of the Symposium: The Boundaries of the WTO)
(2002) 96 AJIL 94 at 97.

%2 Ibid., 98.
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The GATT successfully managed a relative insulation from the ‘outside’ world
of international relations and established among its practitioners a closely knit
environment revolving round a certain set of shared normative values (of free
trade) and shared institutional (and personal) ambitions...Within this ethos
there was an institutional goal to prevent trade disputes from spilling over or,
indeed, spilling out into the wider circles of international relations.*

Over time, and especially since the 1990s and the controversial GATT
panel report on United States - Restrictions on Imports of Tuna,>* the ‘trade
and...’ challenge and the way it had been dealt with so far became
known to the wider public, culminating in the Seattle and Genoa
protests. This evolution of traditional ‘outsiders’ becoming involved in
WTO affairs, combined with WTO insiders opening doors to non-trade
concerns, manoeuvred the WTO from the fringes of international law
to the very forefront of it.

The WTO legal system is not a ‘closed legal circuit’

Although nowadays few people would disagree that WTO law is part of
public international law, a lot of confusion remains as to whether the
WTO legal system is a ‘closed’ or ‘self-contained’ regime. It is one thing
to say that WTO law is international law, quite another to determine
whether international law other than WTO law has a role to play in the
WTO.

The concept of being ‘self-contained’ was first referred to by the PCI]J
in the Wimbledon case, where the provisions relating to the Kiel Canal
in the Treaty of Versailles were labelled as ‘self-contained’ in the sense
that they could not be supplemented or interpreted by the aid of other
provisions referring to the inland navigable waterways of Germany.3® The

33 Joseph Weiler, ‘The Rule of Lawyers and the Ethos of Diplomats: Reflections on the
Internal and External Legitimacy of Dispute Settlement’, in Roger Porter, Pierre Sauvé,
Arvind Subramanian and Americo Zampetti (eds.), Efficiency, Equity, and Legitimacy: The
Multilateral Trading System at the Millennium (Washington: Brookings Institution Press,
2001), 334 at 337.

United States - Restrictions on Imports of Tuna, DS 29/R, circulated on 10 June 1994, not
adopted (condemning US trade restrictions on imports of tuna for purposes of
protecting dolphins).

On the notion of ‘self-contained’ regimes, see Max Srenson, ‘Autonomous Legal
Orders: Some Considerations Relating to a Systems Analysis of International
Organisations in the World Legal Order’ (1983) 32 ICLQ 559-76 and Bruno Simma,
‘Self-Contained Regimes’ (1985) 16 NYIL 115.

36 PCIJ, Series A, No. 1, at 24 (1923).

34
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ICJ endorsed the notion of ‘self-contained regime’ in the Teheran Hostages
case. However, it did so exclusively in terms of state responsibility:

diplomatic law itself provides the necessary means of defence against, and sanc-
tion for, illicit activities by members of diplomatic or consular missions [in
particular, measures of declaration of persona non grata and the breaking-off
of diplomatic relations|...The rules of diplomatic law, in short, constitute a
self-contained régime which, on the one hand, lays down the receiving State’s
obligations regarding the facilities, privileges and immunities to be accorded to
diplomatic missions and, on the other, foresees their possible abuse by members
of the mission and specifies the means at the disposal of the receiving State to
counter any such abuse. These means are, by their nature, entirely efficacious.?”

In other words, the Court found that diplomatic law constitutes a
‘self-contained regime’, but only in the sense that ‘diplomatic law itself
provides the necessary means of defence against, and sanction for, illicit
activities by members of diplomatic or consular missions’,*® including
declaring such persons persona non grata, but excluding the occupation
of the embassy or the detention of its staff. Respect for diplomatic law,
notwithstanding other breaches, is, indeed, of crucial importance to
maintain the possibility of a peaceful settlement. If all diplomatic chan-
nels were interrupted, communication so as to achieve a settlement
would become difficult, if not impossible.>* Hence, the Court did not
find that diplomatic law was a self-contained regime in the sense of
a regime that is completely detached from other rules of international
law. It only concluded that in the particular circumstances of the Teheran
Hostages case the remedies to be resorted to for breach of diplomatic law
had to be limited to those available under diplomatic law, not any other
remedies such as occupation of the embassy.

In the Nicaragua case, the IC] made another reference to certain
regimes of international law that provide for their own enforcement
mechanism. There, the IC] noted that

37 ICJ Reports 1980, 3, at para. 86. But see Simma, ‘Self-Contained’, 120-3, for arguments
that even diplomatic law is not a ‘self-contained regime’, not even in the limited
sphere of state responsibility. In the same sense, see also L. A. N. M. Barnhoorn,
‘Diplomatic Law and Unilateral Remedies’ (1994) 25 NYIL 39.

38 1CJ Reports 1980, 3, para. 83.

39 But this does not mean that in instances where, for example, a diplomatic agent is
caught in the act of committing an assault, his or her immunity must be sacredly
respected. The Court recognised that in this event the agent can be briefly arrested so
as to prevent commission of the crime. IC] Reports 1980, 41, para. 86. See also
Barnhoorn, ‘Diplomatic Law’.
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where human rights are protected by international conventions, that protection
takes the form of such arrangements for monitoring or ensuring respect for
human rights as are provided for in the conventions themselves...The mech-
anisms provided for therein have functioned...In any event, while the United
States might form its own appraisal of the situation as to respect for human
rights in Nicaragua, the use of force could not be the appropriate method to
monitor or ensure such respect.*

In that case, the ICJ did not, however, use the words ‘self-contained
regime’, nor did it make a general statement to the effect that no remedy
other than those provided for in human rights conventions could be
resorted to. It only found that the use of force was not an ‘appropriate
method’.

As soon as states contract with one another, they do so automatically
and necessarily within the system of international law. This is why WTO
law is international law. It is not a ‘self-contained regime’in the sense of
a regime existing outside of international law. As Pieter Jan Kuijper noted:

The GATT, as is the case with all those international organizations which have
their own substantive law and are not merely vehicles for international nego-
tiation and co-ordination, inevitably is a special branch of international law.
As with all such branches it develops rules which deviate from general inter-
national law and which further refine and adapt the rules and principles of
international law.*!

As further explained below,*? in their treaty relations states can ‘con-
tract out’ of one, more or, in theory, all rules of international law (other
than those of jus cogens), but they cannot contract out of the system
of international law. This limitation, directly linked to the pacta sunt
servanda principle, could be construed as one of jus cogens. Indeed, at a
2002 conference, a former WTO Appellate Body member and expert in
public international law expressed the view that the pacta sunt servanda
principle has the standing of jus cogens.*> The prohibition on setting up a
treaty regime outside international law can, to some extent, be compared
to the prohibition on a limited number of individuals under domestic
law setting up their own ‘state-within-the state’.

40 ICJ Reports 1986, 14, paras. 267-8.

41 Pieter Jan Kuijper, ‘The Law of GATT as a Special Field of International Law, Ignorance,
Further Refinement or Self-Contained System of International Law?’ (1994) 25 NYIL 227
at 228.

42 See chapter 4 below, pp. 212-18.

43 Statement by Florentino Feliciano at the Second Annual WTO Conference of the
British Institute of International and Comparative Law, London, 15 May 2002.
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This ‘unitary’ view of international law - prohibiting the creation of
sub-systems completely delinked from international law rules agreed
upon elsewhere - is crucial to avoiding the situation where a particular
regime of international law, say, the WTO, becomes a safe haven, either
for states to escape obligations entered into elsewhere or for domestic
pressure groups to circumvent domestic legal constraints by insulating
their particular interests in a trade-only WTO cocoon, impermeable to
limitations or restrictions that they may face even under domestic law.
Such a view of international law is, therefore, not only crucial to up-
holding the pacta sunt servanda principle as between states, but also to
avoiding international law becoming what Benvenisti calls ‘a convenient
exit option for those finding domestic controls too stringent’.** In other
words, it goes to the heart of the legitimacy and democratic content of
international law. Crucially, however, the fact that all treaties are neces-
sarily a part of the corpus of international law does not prevent states,
in the exercise of their contractual freedom, from agreeing that one
particular regime, treaty or provision prevails over another.*®

Since the WTO treaty is by definition part of the corpus of interna-
tional law, and the relationship depends essentially on the contractual
freedom of WTO members which is to be exercised within the bounds of
the pacta sunt servanda principle, the question of ‘self-contained regimes’
becomes one of degrees, namely: to what extent has WTO law not con-
tracted out of international law? In other words, to what extent is inter-
national law still relevant to WTO law? Following Riphagen’s distinction
between a ‘system’ and a ‘sub-system’,*® WTO law is, therefore, not a
‘system’ in and of itself but a ‘sub-system’ of international law. The re-
maining problem is, more particularly: to what extent is this ‘sub-system’
influenced by (i) the general features of the ‘system’ to which it belongs
(i.e., ‘general international law’) and (ii) the other ‘sub-systems’ of inter-
national law (say, international environmental law or the law of the
sea)?

44 Eyal Benvenisti, ‘Exit and Voice in the Age of Globalization’ (1999) 98 Michigan Law
Review 167 at 169.

45 See chapter 7 below, pp. 328-43.

46 Riphagen provides the following definitions: ‘a system was an ordered set of conduct
rules, procedural rules and status provisions, which formed a closed legal circuit for a
particular field of factual relationships. A subsystem, then, was the same as a system,
but not closed in as much as it had an interrelationship with other subsystems’

(W. Riphagen, Special Rapporteur to the ILC on State Responsibility, Fourth Report,
YBILC 1982, vol. 2, p. 202, para. 16).
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This problem is, both in the literature and international case law,
mostly addressed from the angle of state responsibility, that is, to what
extent are general international law rules on state responsibility (in
particular, countermeasures) still relevant for the enforcement of WTO
rules? Some authors have argued in this respect that WTO law is a
‘self-contained regime’ in the sense of ‘a certain category of subsystems,
namely those embracing, in principle, a full (exhaustive and definite) set
of secondary rules...which is intended to exclude more or less totally
the application of the general legal consequences of wrongful acts’.*’
James Crawford, for example, submits that the DSU is, in terms of state
responsibility, an example where it is ‘clear from the language of a
treaty or other text that only the consequences specified flow’.*® Kuijper
also expressed the view that ‘[tlhe intention to move further towards
a self-contained system certainly underlies the WTO Agreement and its
Dispute Settlement Understanding, but it remains to be seen how the
WTO Members will make it function’*® Other authors, in contrast, argue
that general international law remedies are still relevant also in WTO
dispute settlement.>

Crucially, however, the fact that WTO law may exclude general inter-
national law rules on state responsibility (something we examine further
below)>! and may, in that specific sense, be a ‘self-contained regime’, does
not mean that the entire field of general international law no longer ap-
plies to the WTO treaty, nor that other ‘sub-systems’ of international law,
such as international environmental law or human rights law, cannot
influence the WTO treaty. It is one thing to be self-contained in terms
of the law on state responsibility, quite another to be self-contained in
terms of, for example, the law on treaties or the judicial settlement of
disputes, two other branches of ‘general international law’>? As much

47 This is the definition of ‘self-contained regime’ introduced by Bruno Simma (Simma,
‘Self-Contained’, 117).

48 Third Report on State Responsibility, ILC, A/CN.4/507/Add .4, para. 420.

49 Kuijper, ‘Law of GATT’, 257.

50 Petros Mavroidis, ‘Remedies in the WTO Legal System: Between a Rock and a Hard

Place’ (2000) 11 EJIL 763 and Garcia Rubio, Unilateral Measures.

See chapter 4 below, pp. 218-36.

As Dominique Carreau pointed out at the 1971 Colloque d’Orléans: ‘M. Weil s’est battu

conte une conception qui voudrait faire du droit international économique une

discipline tout a fait autonome, qui emprunterait peut-étre au droit international

classique, mais qui devrait étre autonome, avec des modes de création autonomes, des

regles propres, des techniques propres. Cest la étre trés exigeant, et effectivement si

on prend de tels critéeres la réponse ne peut étre négative: le droit international

économique est un mythe.’ (Société Francaise pour le Droit International, Aspects, 124).

51
52
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as no one nowadays can maintain that WTO law is not international law,
no one has submitted so far that the WTO legal system is self-contained
in terms of international law other than state responsibility. Kuijper, for
example, although expressing the view that the WTO was intended to
be self-contained in terms of state responsibility, is a strong proponent of
examining ‘sub-systems’ of international law (including WTO and, even,
EC law) in the wider context of general international law, in particu-
lar the law of treaties.>® In addition, one must consider these different
‘sub-systems’ not only in the light of the overall ‘system’ of international
law, but also as they play out against each other, one sub-system being
capable of influencing and changing another.

The WTO treaty has contracted out of parts of international law and
this contracting out is an important instance of ‘conflict’ which we will
examine below. But contracting out of some rules of international law
does not mean contracting out of all of them, let alone contracting out
of the system of international law.

The sources of WTO law

We know now that WTO law is but a special branch of public interna-
tional law. The problem examined in this work is how this WTO law
relates to other international law. In order to conduct this exercise we
must define up front what we understand by WTO law. Below, it will
be explained that all international law can be relevant as applicable
law before a WTO panel.>* However, when referring to WTO law we do
not mean all law that may be relevant before a WTO panel. Rather, we
limit the concept of WTO law to the law created within, and special to,
the WTO context. This law consists mainly of the WTO treaty. But it is
also composed of other elements, in particular acts of the WTO as an
international organisation.

The single most important dividing line between elements of WTO law
is that between WTO law which is part of WTO ‘covered agreements’ and
WTO law which does not belong to these ‘covered agreements’.>® This di-
viding line is crucial since only claims under WTO ‘covered agreements’

53 See Kuijper, ‘Law of GATT” and also Pieter Jan Kuijper, ‘The Court and the Tribunal of
the EC and the Vienna Convention on the Law of Treaties 1969’ (1998) 25 Legal Issues of
European Integration 1. In support of examining also EC law in the wider context of
public international law, see: Judgments in Racke v. Hauptzollamt Mainz (C-162/96, [1998|
ECR 1-3655) and Opel Austria v. Council (CT-115/94, REC. 1997, 11-39).

54 See chapter 8 below, pp. 456-72. 55 See Annex 1 to the DSU.
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fall within the substantive jurisdiction of WTO panels and the Appel-
late Body. WTO ‘covered agreements’ include only a number of WTO
agreements. Non-WTO rules are excluded and so are WTO rules that do not
derive from the WTO treaty itself.

WTO agreements

WTO treaty provisions are by far the main source of WTO law. The results
of the Uruguay Round negotiations constitute around 30,000 pages of
text. One must distinguish, first, the Final Act>® which includes all of
the results of the Uruguay Round as concluded on 15 April 1994, and,
second, any post-1994 agreements that may emerge in the WTO context.

The Final Act, the Marrakesh Agreement, WTO ‘covered
agreements’ and WTO ‘schedules’

The Final Act Embodying the Results of the Uruguay Round of Multilat-
eral Trade Negotiations includes some sixty ‘treaties’, two of which have
now been terminated.>” The drafters used varying terms to designate the
more or less sixty legal instruments, such as agreement, understanding,
protocol, decision, declaration or even mechanism. However, according
to the Vienna Convention,>® whatever the denomination given, they can
all be considered as ‘treaties’.

Even if some sixty different instruments or ‘treaties’ were negotiated,
the combined result of the Uruguay Round negotiations is set out as part
of one single framework agreement, namely the ‘Final Act’. This Final
Act incorporates all WTO agreements. All WTO members have adopted
and are bound by this ‘single package’ with the exception of the two
so-called plurilateral agreements to which less than half of the WTO
membership is signatory.

Some thirty of the sixty ‘treaties’ part of the Final Act constitute what
is called the Marrakesh Agreement Establishing the WTO, referred to
here as the ‘Marrakesh Agreement’. Those thirty ‘treaties’ are by far the
most important ones. They range from the Marrakesh Agreement itself,
to GATT 1994 with its specific Understandings, the specific agreements
on trade in goods, the General Agreement on Trade in Services (GATS),

56 Final Act Embodying the Results of the Uruguay Round of Multilateral Trade
Negotiations, concluded in Marrakesh, Morocco, on 15 April 1994.

57 The International Dairy Agreement and the International Bovine Meat Agreement.

58 The Vienna Convention defines the term ‘treaty’ without reference to its particular
designation, that is, ‘whatever its particular designation’ (Art. 2.1(a)).
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the Agreement on Trade-Related Intellectual Property Rights (TRIPS), the
DSU, the Trade Policy Review Mechanism and the two remaining pluri-
lateral agreements. The remaining thirty legal instruments, not part of
the Marrakesh Agreement, are mainly ministerial decisions and declara-
tions.

The single most important distinguishing feature among WTO treaties
is whether or not they are listed in Appendix 1 to the DSU as ‘covered
agreements’, that is, agreements that are subject to, and can be invoked
before, the WTO dispute settlement mechanism.> Of the sixty or so
WTO treaties, only the treaties incorporated in the Marrakesh Agreement
(with the exception of the Trade Policy Review Mechanism) are ‘covered
agreements’. The other thirty or so treaties part of the Final Act, but
not part of the Marrakesh Agreement, are not ‘covered agreements’ and
cannot, therefore, be enforced under the DSU.

Besides the treaty provisions themselves, some WTO agreements part
of the Final Act - more specifically those incorporated in the Marrakesh
Agreement (such as GATT 1994, GATS and the agreement on agricul-
ture) - include annexes setting out, not multilateral treaty text applying
to all WTO members, but member-specific schedules specifying so-called
trade concessions or specific commitments. These concessions take the
form, for example, of tariff or export subsidy reduction commitments or
national treatment commitments in specific service sectors. They are the
result of mainly bilaterally negotiated trade deals which under the MFN
clause are then ‘multilateralised’. They are drafted by the WTO members
negotiating the concessions, but thereafter verified and accepted by the
entire WTO membership as a full part of the Marrakesh Agreement.

In 1998 the Appellate Body made an important statement when it
declared that these country-specific schedules of concessions set out
treaty text to be interpreted like any other norm of the WTO treaty,
that is, in line with the Vienna Convention rules on treaty interpreta-
tion and notwithstanding the special features of these member-specific
schedules.®®

59 Article 1.1 of the DSU provides: ‘The rules and procedures of this Understanding shall
apply to disputes brought pursuant to the consultation and dispute settlement
provisions of the agreements listed in Appendix 1 to this Understanding (referred to
in this Understanding as the “covered agreements”).’

60 Appellate Body report on EC - Computer Equipment, para. 84 (‘the only rules which may
be applied in interpreting the meaning of a concession [being part of WTO covered
agreements| are the general rules of treaty interpretation set out in the Vienna
Convention’).
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Agreements concluded in the WTO context subsequent to
15 April 1994

WTO agreements are not static. First, pursuant to the Marrakesh Agree-
ment, the WTO treaty concluded in 1994 can be amended® and new
members can accede to it.®” Amendments, in so far as they relate to
‘covered agreements’, would then become themselves, per definition, an
integral part of the ‘covered agreement’ in question and fall thereby
under the DSU’s coverage.®® Accessions result, in turn, in the annexing
of a Protocol of Accession and new country-specific schedules of conces-
sions to the Marrakesh Agreement, making the Protocol and schedules
an integral part of WTO ‘covered agreements’.®* Both these post-1994
amendments and accessions are thus enforceable as ‘covered agree-
ments’ under the DSU.

Secondly, separate protocols or entirely new WTO agreements may be
concluded post-1994. Under GATS, for example, new protocols on finan-
cial services and telecommunications have been added. The actual sub-
stantive obligations under these protocols are reflected, though, in the
country-specific schedules of commitments where new commitments
have been made in the areas of financial services and telecommunica-
tions. In addition, entirely new WTO agreements, say, a treaty on trade
and competition, could be added to, for example, the Annex 1A list of
Multilateral Agreements on Trade in Goods. To do so, the amendment
procedures in Art. X of the Marrakesh Agreement must be followed, in
particular those relating to amending the Marrakesh Agreement itself,
since adding a new multilateral trade agreement is not explicitly reg-
ulated in Art. X.%5 In case the new agreement is to be binding only
on a limited number of WTO members, Art. X:9 explicitly regulates
the adding of so-called plurilateral agreements. This can occur only
where there is a consensus among all WTO members. The agreement

61 Article X of the Marrakesh Agreement. %2 Article XII of the Marrakesh Agreement.
63 At the time of writing, not a single amendment had been made to the 1994 WTO
treaty.

In principle, the report of the Working Party that negotiated the accession does not
become a ‘covered agreement’. But in practice the important paragraphs of that
report are explicitly referred to and incorporated in the Protocol of Accession so that
indirectly those paragraphs of the Working Party report can also be enforced through
the DSU.

In the absence of such explicit rules, adding a new agreement (assuming that this
new agreement is to be an integral part of the Marrakesh Agreement binding on all
WTO members) then involves, indeed, amending the Marrakesh Agreement itself, not
any of the other more specific multilateral trade agreements.
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as between the parties to a plurilateral agreement suffices to delete such
agreement from Annex 4 to the Marrakesh Agreement. It does not suf-
fice to add such new agreement to Annex 4. The latter can be done
‘exclusively by consensus’.

There may also be post-1994 treaties concluded in the WTO context
that do not become part of the Marrakesh Agreement nor, a fortiori, of
WTO covered agreements enforceable under the DSU. One may think
here especially of bilateral agreements between disputing members,
such as a mutually agreed solution, an agreement in respect of the rea-
sonable period of time for implementation of reports or an agreement
on the procedures to be followed in case of an implementation dispute.
Such agreements cannot be the subject of claims before a WTO panel,
but, as explained below,%® they may play a role as part of the applicable
law before a WTO panel when examining claims that do fall under the
‘covered agreements’. The fact that bilateral settlements cannot be en-
forced under the DSU represents a serious flaw. It would, indeed, be very
beneficial for the implementation of WTO rules if a WTO member who,
for example, obtained concessions in a mutually agreed solution and,
as a result, withdrew its request for a panel, could enforce that solution
through the DSU mechanism in case of non-respect by the other mem-
ber. When agreeing on such solution (a solution that may, of course, not
affect the rights of other WTO members: see Art. 3.5 DSU), parties could,
however, include an arbitration clause to this effect, say, an agreement
to arbitrate any disputes under the mutually agreed solution pursuant
to DSU Art. 25.

Acts of WTO organs

As opposed to GATT 1947, the WTO is an international organisation
with legal personality, specific functions and an organic structure. Its
organs are law-creating bodies. The law they create must be clearly dis-
tinguished from that created by the WTO treaty itself.®” A treaty con-
cluded as between WTO members does not have the same legal standing
as an act by a WTO organ, even if this organ is constituted by delegates

66 See chapter 8 below, pp. 456-72.

67 For an interesting approach to the sources of GATT law, see Wolfgang Benedek, Die
Rechtsordnung des GATT aus Vélkerrechtlicher Sicht (Berlin: Springer, 1990). Based on the
law of international organisations - and, it would seem, in particular the law of the
EC - Benedek divided the sources of GATT law into primary sources (essentially GATT
itself and other agreements) and secondary sources (mainly decisions of the GATT
Contracting Parties acting as de facto organs of an international organisation) (ibid.,
94-125).
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of all WTO members. In practice, this distinction and the importance of
the WTO as a now fully fledged international organisation is often over-
looked. Too often, it is considered that a consensus of WTO members
acting, for example, in the form of the Council for Trade in Services,
can simply overrule or amend a WTO treaty provision, without respect-
ing the amendment provisions in the Marrakesh Agreement. The agree-
ment of WTO members as states, required, for example, to amend the
WTO treaty, cannot be equated to an agreement among WTO members
acting as a WTO organ. As explained below, acts of a WTO organ must
respect and are subject to their constituent WTO treaty instruments.
They cannot change them. On the contrary, acts of WIO organs taken
in disrespect of the relevant WTO treaty provisions could be said to be
invalid or to be taken ultra vites, even if to date no procedure exists
to challenge the validity of WTO acts. In that sense, the WTO is not a
‘member-driven’ organisation where the will of members, whatever form
it takes, can overrule previous state consent.

The distinction between actual WTO treaty norms and acts of WTO
organs is crucial in terms of the substantive jurisdiction of WTO panels.
Only claims under WTO covered agreements, not claims under acts of
WTO organs, fall within this jurisdiction. As noted below, however, the
fact that claims under such acts of WTO organs do not fall within a
panel’s jurisdiction does not mean that these acts cannot be part of
the applicable law before a panel, to be resorted to when deciding on
the validity of claims that do fall under WTO covered agreements.®® For
example, a WTO waiver cannot itself be the subject of a WTO claim
before a panel, but it may be invoked in defence against another claim
of, say, violation of GATT Art. I, as was done by the EC in EC - Bananas
in respect of the Lomé waiver.

Examples of norms enacted by WTO organs are: waivers granted by the
WTO Ministerial Conference to a specific WIT'O member (pursuant to the
three-quarters majority rule in Art. IX:3 of the Marrakesh Agreement),
decisions adopted by specialised WTO committees (such as the adoption
by the SPS committee of Guidelines under Article 5.5 of the SPS agree-
ment), interpretations of WTO agreements adopted by the Ministerial
Conference or General Council (pursuant to the three-quarters majority
rule in Art. IX:2 of the Marrakesh Agreement) or decisions taken by the
DSB in respect of dispute settlement. In addition, reference could be
made to the increasing number of international agreements the WTO

68 See chapter 8 below, pp. 456-72.
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as an institution concludes with other international institutions, such
as the World Bank, the IMF, the International Office for Epizootics, etc.

DSB decisions may be of a general nature, such as the adoption of
rules on how to count DSU deadlines or the imposition of a ten-day
deadline for requests to be a third party in panel proceedings. They may
also relate to particular disputes, such as the decision to refer a mat-
ter to a panel or arbitrator. DSB decisions that actually adopt panel or
Appellate Body rulings and recommendations, on the other hand, ought
to be classified rather as decisions of the WTO judiciary, not decisions
of WTO political organs. This was confirmed by the Appellate Body in
respect of decisions by GATT Contracting Parties in which GATT panel
reports were adopted. The panel on Japan - Alcoholic Beverages found that
such decisions are an integral part of GATT 1994 since they are ‘other de-
cisions of the CONTRACTING PARTIES to GATT 1947’ which, pursuant to
Article 1(b)(iv) of GATT 1994, have been incorporated in GATT 1994.%° In
other words, the panel considered such decisions and, hence, indirectly,
GATT panel reports, to be fully fledged WTO treaty norms, applicable and
binding as to a particular set of circumstances.”’ The Appellate Body re-
versed this panel finding, concluding instead that adopted reports are
‘an important part of the GATT acquis’ but that ‘they are not binding,
except with respect to resolving the particular dispute between the par-
ties to that dispute’’? The same reasoning must, a fortiori, apply to DSB
decisions in which WTO panel and Appellate Body reports are adopted.
Such decisions, taken virtually automatically pursuant to the negative
consensus rule, are not decisions of the DSB as a political WTO organ
binding on all WTO members. They are a mere rubber-stamping or con-
firmation of the work conducted by the judicial branch of the WTO. To
that extent, the DSB can, indeed, be said to be part of the WTO judiciary.
The fact that the Appellate Body confirmed that panel reports and the
decisions adopting them are binding only on the parties to the dispute
does not only mean that such decisions cannot be seen as acts of WTO
political organs. It also confirms that such decisions, and hence pan-
els and the Appellate Body, are judicial in nature since bestowed with
the power to make legally binding rulings as between the disputing
parties.

69 Panel report on Japan - Alcoholic Beverages, para. 6.10.

70 Benedek, Rechtsordnung, 94-125, seems to have made the same mistake, classifying
decisions by GATT Contracting Parties in the field of dispute settlement as ‘secondary
law’, instead of judicial decisions binding only on the parties to the dispute.

71 Appellate Body report on Japan - Alcoholic Beverages, p. 14.
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That it is not always an easy task to distinguish between an agreement
as between WTO members and an act of a WTO organ, witness the
Declaration on the TRIPS Agreement and Public Health, adopted by the
Ministerial Conference at Doha on 14 November 2002.7% This ‘declaration’
does not specify the legal basis pursuant to which it was adopted, nor
does it specify whether it is an amendment or an interpretation of the
TRIPS agreement. The language of the Declaration seems to imply that
it simply interprets the TRIPS agreement. However, if this is what the
Declaration does, Art. IX:2 of the Marrakesh Agreement stipulates that
any interpretation of the TRIPS agreement must be made ‘on the basis
of a recommendation by the Council overseeing the functioning of that
Agreement’, that is, the TRIPS Council. This formality does not seem to be
complied with. The example shows also that in the WTO the prevailing
view remains that, with the consensus of WTO members, everything can
be done, an attitude that must be changed if the WTO is to distinguish
itself as an international organisation whose organs have law-making
capacities.

GATT/WTO ‘custom’ and ‘subsequent practice’

It is questionable whether there exists any GATT/WTO-particular cus-
tomary international law, as referred to, for example, by Benedek” and
Palmeter and Mavroidis.”* In terms of ‘GATT custom’, Benedek makes
reference to the practice of consensus decisions instead of majority vot-
ing or the practice on dispute settlement under GATT Arts. XXII-III
later codified in 1979. Palmeter and Mavroidis make reference to the
‘customary practices’ cited in Article XVI:1 of the Marrakesh Agreement,
which provides: ‘Except as otherwise provided under this Agreement or
the Multilateral Trade Agreements, the WTO shall be guided by the deci-
sions, procedures and customary practices followed by the CONTRACTING
PARTIES to the GATT 1947 and the bodies established in the framework
of GATT 1947’ (emphasis added).”

In the view of Palmeter and Mavroidis, ‘[i]t is doubtful that the
“customary practices” referred to would be recognised as customary

72 WTO document WT/MIN(01)/DEC/2, dated 20 November 2001.

73 Benedek, Rechtsordnung, 123-31.

74 David Palmeter and Petros Mavroidis, ‘The WTO Legal System: Sources of Law’ (1998)
92 AJIL 398 at 407.

75 Note that DSU Art. 3.1 also incorporates certain GATT ‘principles” ‘Members affirm
their adherence to the principles for the management of disputes heretofore applied
under Articles XXII and XXIII of GATT 1947...
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international law. Although the customary practices of GATT might meet
some of the requirements of custom, it is doubtful that they were ac-
cepted by the parties to GATT or are viewed by the members of the WTO
“as law”’

However, that it is quite difficult for there to be GATT/WTO custom
is not so much linked to the absence of the psychological or subjective
element for custom to exist, namely opinio juris or the existence of a
general practice ‘accepted [by GATT Contracting PartiesfWTO members]
as law’ (Art. 38(1)(b) of the IC] Statute). It is related rather to the fact
that custom is a source of law independent of treaty norms. The IC] in the
Nicaragua case made it clear that custom and treaty are two sources of
law that exist independently of each other.”® The fact that a norm
of customary international law (in that case, the principle of non-use
of force) was codified in a treaty does not thereby extinguish the cus-
tomary norm. Both norms continue to exist side by side. Equally, in case
subsequently the treaty were to be terminated, this does not mean that
also the custom automatically ceases to exist. Custom cannot be com-
pletely dependent on the existence and operation of a particular treaty
(in casu, the WTO treaty). If WTO custom were, indeed, to exist as a source
of law independent of GATT/WTO treaties, it would mean, for example,
that in case a WTO member were to leave the WTO, it would no longer
be bound by WTO treaties, but still be bound by GATT/WTO custom. It
is difficult to imagine that such GATT/WTO custom exists today, custom
that would then arguably also be binding as between WTO members and
states, such as Russia or Saudi Arabia, that are not yet WTO members.

The fact that it is, on these grounds, difficult to see any WTO-specific
custom emerge, leading a life independent of the WTO treaty, is not
to say though that there can be no custom in the area of trade alto-
gether. Such custom could emerge with reference to GATT/WTO law, such
as, arguably, basic principles of non-discrimination, or be constituted by
parts of the so-called lex mercatoria.”” Such custom would then be bind-
ing on all states, irrespective of whether they were WTO members. This
is a question not further examined in this work. What could be added,
though, is that given the reciprocal nature of most WTO obligations,
a feature discussed below, it is less likely that WTO rules become an
engine of growth for customary international law. As Schachter pointed
out,

76 1CJ Reports 1986, 95.
77 See S. Zamora, ‘Is there Customary International Economic Law?’ (1989) 22 GYIL 9.



THE CASE STUDY. THE LAW OF THE WTO 49

[a] persuasive common sense argument can be made that such treaties [which are
essentially reciprocal in character| should not be construed as including rules
that are declaratory or constitutive of customary law binding on non-parties.
The reason is that the rules in those treaties are meant to be intra-dependent
and therefore should not be abstracted from the treaty as independent rules.”®

The normative elements that may have developed under the operation
of GATT, or now the WTO, are better described as ‘subsequent practice’
to be taken into account in the interpretation of GATT/WTO treaty rules,
in the sense referred to by Art. 31(3)(b) of the Vienna Convention, namely
‘subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation’. Article XVI:1
of the Marrakesh Agreement itself uses the words ‘shall be guided by ...
customary practice’; not, for example, ‘shall abide by’. If these practices
were to constitute custom they would not only ‘guide’ the WTO, but
‘bind’ WTO members. Some of the other normative elements often al-
leged to be WTO custom, such as the ten-day deadline for requests to
join panel proceedings as a third party, are a mix of ‘subsequent prac-
tice’ under the DSU and normative value to be attributed to General
Council and DSB decisions as acts of WTO organs.”

In Japan - Alcoholic Beverages, the Appellate Body explained what it
understood by ‘subsequent practice’ as referred to in Art. 31(3)(b) of the
Vienna Convention:

the essence of subsequent practice in interpreting a treaty has been recognized
as a ‘concordant, common and consistent’ sequence of acts or pronouncements
which is sufficient to establish a discernible pattern implying the agreement of
the parties regarding its interpretation. An isolated act is generally not suffi-
cient to establish subsequent practice; it is a sequence of acts establishing the
agreement of the parties that is relevant.®

It is important to recall that, in the context of international organi-
sations, evidence of ‘subsequent practice’ may be found either in state
practice or in the practice of the international organisation itself, in
casu, WTO organs. It is generally accepted today — and confirmed by the

78 Oscar Schachter, ‘Entangled Treaty and Custom’, in Yoram Dinstein and Mala Tabory
(eds.), International Law at a Time of Perplexity - Essays in Honour of Shabtai Rosenne
(Dordrecht: Nijhoff, 1998), 717 at 735.

79 A 1994 decision of the GATT General Council makes reference to this rule as a
practice. Moreover, each time the DSB establishes a panel, the DSB chairperson
reminds WTO members that they have ten days to exercise their third-party rights
under DSU Art. 10.

80 Appellate Body report on Japan - Alcoholic Beverages, p. 13, footnotes omitted.
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IC] in, for example, the Certain Expenses and Namibia cases®! - that the
constituent instruments of international organisations must be inter-
preted not only with reference to subsequent practice of the individual
states that are members of the organisation, but also the subsequent
practice of the international organisation itself or its organs. The latter
is understood to occur pursuant to customary international law, not as
part of the law of treaties but as part of international institutional law.%2
As a result, the discussion often heard in WTO circles as to whether a
decision or practice is one of WTO members or one of the WTO as an
institution (for example, the General Council or the DSB) is not rele-
vant for purposes of determining the normative value of ‘subsequent
practice’. Both practice of WTO members and practice of the WTO as an
institution can be referred to in the interpretation of WTO law.®3

Subsequent practice can lead to further clarification of treaty rules,
certain treaty gaps being filled or even the desuetude of WTO obliga-
tions.®* Following international case law, such ‘subsequent practice’ is
capable also of actually changing treaty norms.% In that instance, subse-
quent practice can be equated with an implicit agreement to change the
law and operates, not pursuant to Art. 31 of the Vienna Convention on
treaty interpretation, but pursuant to the rule of customary international
law allowing for the modification of treaties by means of subsequent
practice.

WTO judicial decisions and doctrine

Academic writings are increasingly referred to in panel and Appellate
Body decisions. Such decisions refer even more frequently to previous
panel and, in particular, Appellate Body reports. Reference has also been

81 Respectively, ICJ Reports 1962, 168 and 1971, 22.

82 See Elihu Lauterpacht, ‘The Development of the Law of International Organization by
the Decisions of International Tribunals’ (1976) 152 Recueil des Cours 379 and Tetsuo
Sato, Evolving Constitutions of International Organizations (Dordrecht: Kluwer, 1996),
232-43.

For an example, see the panel report on US - Shrimp (Article 21.5), at para. 5.56, which
referred to the 1996 Report of the CTE in its interpretation of GATT Art. XX, either as
‘subsequent practice’ or as ‘the expression of a common opinion’ of WTO members.
Kuijper has questioned, for example, whether, as between European states, the
freedom of road transit as prescribed in GATT Art. V cannot be said to have fallen into
desuetude (Kuijper, ‘Law of GATT’, 231).

See the IC] Namibia case, IC] Reports 1971, 22 (in respect of voting practices of the UN
Security Council which were effectively found to have changed the UN Charter
provisions).

83

84
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made to judicial decisions of other courts or tribunals, such as the IC]
and the ECJ.

As far as judicial decisions are concerned, we noted earlier that GATT
and WTO panel and Appellate Body reports, as well as the DSB deci-
sions adopting these reports, are not acts of WTO political organs or
‘subsequent practice’ legally binding on all WTO members, but rather
judicial decisions binding only on the parties to a particular dispute. The
Appellate Body, in its report on US - Shrimp (Article 21.5), confirmed that
‘Appellate Body Reports that are adopted by the DSB are, as Article 17.14
provides, “...unconditionally accepted by the parties to the dispute”,
and, therefore, must be treated by the parties to a particular dispute as
a final resolution to that dispute.’8®

Judicial decisions and teachings of publicists do not in and of them-
selves constitute legal norms. Nonetheless, they are influential in the
process of determining what the law is. The same applies in the context
of WTO law. As the Appellate Body stated in US - Shirts and Blouses: ‘Given
the explicit aim of dispute settlement that permeates the DSU, we do
not consider that...the DSU is meant to encourage either panels or the
Appellate Body to “make law” by clarifying existing provisions of the
WTO Agreement outside the context of resolving a particular dispute.’®”

Be this as it may, the Appellate Body made it equally clear that
‘la]dopted panel reports are an important part of the GATT acquis. They
are often considered by subsequent panels. They create legitimate ex-
pectations among WTO Members, and, therefore, should be taken into
account where they are relevant to any dispute.’® The Appellate Body,
in a footnote, referred explicitly to Art. 59 of the IC] Statute (pursuant

86 Appellate Body report on US - Shrimp (Article 21.5), para. 97. For a more detailed, but
inconclusive, discussion of the principle of res judicata as it operates in the WTO, see
panel report on India - Autos, paras. 7.42 ff.

87 Appellate Body report, p. 19. In US - FSC (footnote 127), the Appellate Body stressed the

importance of distinguishing between authoritative interpretations under Art. IX of

the Marrakesh Agreement and interpretations by the WTO judiciary in a particular
case.

Appellate Body report on Japan - Alcoholic Beverages, p. 14. As far as unadopted GATT

panel reports are concerned (non-adoption being virtually excluded under the WTO’s

DSU), the Appellate Body stated that these ‘have no legal status in the GATT or WTO

system’ but that ‘a panel could nevertheless find useful guidance in the reasoning of

an unadopted panel report that it considered to be relevant’ (ibid., 14-15). In

Argentina - Footwear (at para. 43), it specified that panels may not go beyond deriving

‘useful guidance’ from the reasoning employed in unadopted panel reports, criticising

the panel in that case on the ground that it ‘in fact, relies upon the [unadopted]

Bananas II panel report’.
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to which ICJ decisions are binding only as between the parties to the
particular dispute), adding that this provision ‘has not inhibited the de-
velopment by that Court (and its predecessor) of a body of case law in
which considerable reliance on the value of previous decisions is read-
ily discernible’®® In the WTO, no equivalent to Art. 59 can be found,
nor is there an equivalent to Art. 38(1)(d), explicitly stating that judi-
cial decisions are ‘subsidiary means for the determination of rules of
law’. Nonetheless, through its case law the Appellate Body has clearly
incorporated this ‘subsidiary means’ into WTO law.

Unilateral acts of WIO members

Unilateral acts of WTO members have occasionally played a role in WTO
dispute settlement. In the panel report on US - Section 301, for example,
a US declaration solemnly made and repeated several times during the
panel’s proceedings - to the effect that the US administration would
not use its discretion under section 301 to act contrary to the DSU - was
accepted as a US undertaking that confirmed the panel’s interpretation
of section 301 in a way that was consistent with DSU provisions. As a
result, the EC’s challenge failed, but the panel added that this result was
only warranted in so far as the US undertakings were maintained.

The nature of WTO obligations: reciprocal or integral?®!

Introduction: consequences and relevance for the topic of conflict
of norms

WTO law is international law. The WTO legal system is not a closed
legal circuit. But, of course, WTO law does have special features, both
in terms of the rights and obligations it imposes on WTO members and
in its general structure and characteristics. These features have marked
and continue to mark the WTO’s relationship with other rules of interna-
tional law. Next, we focus more particularly on the legal nature of WTO
obligations. The WTO agreement is, obviously, a multilateral agreement. It
has 144 signatories. But what is the nature of WTO obligations? Are they
of the bilateral (synallagmatic or reciprocal) type, in that WTO obliga-
tions can be reduced to a compilation of bilateral treaty relations, each

89 Appellate Body report on Japan - Alcoholic Beverages, footnote 30.

9 Panel report on US - Section 301, in particular at para. 7.118.

91 This section draws on Joost Pauwelyn, ‘The Nature of WTO Obligations’, Jean Monnet
Working Paper No. 1/2002, posted on the internet at
http://[www.,jeanmonnetprogram.org.
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of them detachable one from the other? Or are they of the multilateral
(erga omnes partes or integral) type, in the sense that their binding ef-
fect is collective and the different relationships between WTO members
cannot be separated into bilateral components?

Classifying WTO obligations in either of those two categories has
major legal consequences. Crucially, for our topic of conflict of norms
involving WTO rules, the distinction may determine the permissibility
of certain inter se modifications to the WTO treaty, that is, agreements
deviating from WTO rules that are concluded between a limited number
of WTO members, not all WTO members. An inter se modification to a
multilateral treaty is, in principle, only permissible when such modifi-
cation relates to obligations of the reciprocal type. This is expressed in Art.
41 of the Vienna Convention, discussed at length in chapter 6 below.
Article 41 renders illegal inter se modifications to a multilateral treaty
which ‘affect the enjoyment by the other parties of their rights under
the treaty or the performance of their obligations’ or relate to ‘a provi-
sion, derogation from which is incompatible with the effective execution
of the object and purpose of the treaty as a whole’ (Art. 41(1)(b)(i) and (ii)).
If either of these two conditions is met, the treaty rule modified must
be seen as one of an integral nature and no inter se deviations from it
are allowed.*?

Secondly, the distinction between reciprocal and integral obligations
is important also in terms of countermeasures or suspension of obliga-
tions in response to breach. The taking of countermeasures as a remedy
in the field of state responsibility as against a defaulting state cannot
be in the form of a suspension of obligations of the integral type. In-
deed, suspending such obligations would not only affect the defaulting
state, but all other state parties to the multilateral treaty in question.
Article 49.2 of the 2001 Draft Articles on State Responsibility makes
clear that ‘[cJountermeasures are limited to the non-performance for the
time being of international obligations of the State taking the measures
towards the responsible State’ (emphasis added). Moreover, Art. 50 explic-
itly prohibits the suspension of certain obligations, most of which are
integral in nature. In the field of the law of treaties as well, Art. 60(5)
of the Vienna Convention prohibits the termination and suspension of
treaty obligations, as a result of material breach, in case of ‘provisions

92 Art. 58 provides for similar rules in respect of the inter se suspension of multilateral
treaties. In the same vein, Art. 19(c) of the Vienna Convention prohibits reservations to
a treaty that are ‘incompatible with the object and purpose of the treaty’.
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relating to the protection of the human person contained in treaties
of a humanitarian character, in particular provisions prohibiting any
form of reprisals against persons protected by such treaties’. Moreover,
Art. 60(2)(c) of the Vienna Convention provides that, in case of material
breach by one party, any other party to the multilateral treaty (not just
the party specially affected by the breach) may suspend the treaty, in
whole or in part, ‘if the treaty is of such a character that a material
breach of its provisions by one party radically changes the position of
every party with respect to the further performance of its obligations
under the treaty’. In other words, in case of breach of a multilateral
treaty of the integral type, each and every party to that treaty can suspend
the treaty, in whole or in part. Breach of a treaty of the reciprocal type will
enable only the ‘specially affected’ party, i.e., the party at the other end
of the bilateral relationship, to suspend the treaty.

Thirdly, a decision on whether WTO obligations are reciprocal or inte-
gral has its influence also on the rules on standing to bring a complaint
before a WTO panel. In principle, legal standing to invoke the responsi-
bility for breach of a reciprocal obligation is limited only to the state at the
other end of the bilateral relationship. Breach of an integral obligation, in
contrast, can be invoked by each and every one of the other parties to
the multilateral treaty (albeit sometimes to a lesser extent, e.g., limited
to claims of cessation only). This is reflected in Arts. 42 and 48 of the
2001 Draft Articles on State Responsibility.

In sum, and generally speaking, in case WTO obligations were of the
multilateral or erga omnes partes type, inter se modifications to the WTO
treaty and the suspension of WTO obligations as against a wrongdoing
state would not be acceptable, whereas standing to bring a WTO com-
plaint would, in principle, be granted to all WTO members, irrespective
of the breach. In contrast, if WTO obligations were seen as bilateral or re-
ciprocal obligations, inter se modifications and suspension in response to
breach would, in theory, be permissible, whereas standing would normally
be limited to those WTO members at the other end of the (compilation
of) bilateral relationship(s) allegedly breached.

At the outset it must be stressed that drawing a clear line between
reciprocal and integral obligations may not always be possible. As Oscar
Schachter noted, ‘[tlhe distinction is, of course, a familiar one, although
the line between the two categories is sometimes blurred’®® A degree
of discretion thus remains and it would be wrong to overformalise the

93 Schachter, ‘Entangled’, 735.
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distinction. The distinction is, nonetheless, very instructive. Although
the words ‘reciprocal’ and ‘integral’ do not appear in any codified rule
of international law, the distinction is prominent in a series of provisions
in the Vienna Convention on the Law of Treaties and, in particular, in
the recently adopted Draft Articles on the Responsibility of States for
Internationally Wrongful Acts. The difference between reciprocal and
integral obligations is, therefore, far from an invention of this author.
The only novel element proposed here is the attempt to bring together
the different features and consequences of the distinction as it plays out
in different fields of international law.

One other caveat must be made. As will soon become clear, when ex-
amining whether an obligation is of a reciprocal or an integral nature,
it is often difficult to separate possible causes or reasons why the obliga-
tion is, for example, reciprocal in nature, from the consequences attached
to the obligation being of that particular nature. For example, the fact
that for certain treaty obligations standing to bring a claim of breach
is limited to the state(s) individually affected - and not available erga
omnes partes, that is, to all states party to the treaty - can be seen, first,
as a strong indication or reason why the obligations in question are of a
bilateral or reciprocal nature. However, this fact could also be construed
as a consequence of these obligations being of a bilateral or reciprocal
nature. Since state parties to a particular treaty are free to neutralise,
in explicit treaty provisions, one or more of the consequences attached to
the distinction, the problem of separating cause from effect, and thus
of identifying whether an obligation is reciprocal or integral, is further
complicated. Indeed, even if certain treaty obligations are, for example,
by their very nature reciprocal, the parties to the treaty may, nonethe-
less, decide that standing to bring complaints will be available to all par-
ties, for all breaches. In principle, such actio popularis - where one state
is explicitly allowed to exercise the rights of another - though hinting at
the presence of integral obligations, does not, in and of itself, alter the
nature of the treaty obligations from reciprocal to integral. They remain
reciprocal in nature, but one of the consequences attached to this has
been deactivated. What remains important, though, is that in case an
obligation is, for example, determined to be of a reciprocal nature and
the treaty in question remains silent on issues such as standing, inter
se modifications and suspensions, the normal consequences attached to
reciprocal obligations - that is, limited standing and the permissibil-
ity of inter se modifications and suspensions - will, given the silence of
the treaty, be activated. It, therefore, becomes a matter of ‘presumed
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consequences’ only, that is, consequences that will flow from, say, obli-
gations being of a reciprocal nature, but only in case the parties to the
treaty left the particular consequence untouched.

Background to the distinction
Early PCIJ and IC] cases

In the Reservations to the Genocide Convention case (1951), the IC] gave par-
ticular importance to the ‘objects’ of the Convention. It noted that

[tlhe Convention was manifestly adopted for a purely humanitarian and civiliz-
ing purpose. It is indeed difficult to imagine a convention that might have this
dual character to a greater degree, since its object on the one hand is to safe-
guard the very existence of certain human groups and on the other to confirm
and endorse the most elementary principles of morality.”*

With reference to these ‘objects’, the ICJ lay the foundation of what was
to become the distinction between reciprocal and integral obligations:

In such a Convention [as the Genocide Convention] the contracting States do
not have any interests of their own; they merely have, one and all, a common
interest, namely, the accomplishment of those high purposes which are the
raison d'étre of the convention. Consequently, in a convention of this type one
cannot speak of individual advantages to States, or of the maintenance of a
perfect contractual balance between rights and duties. The high ideals which
inspired the Convention provide, by virtue of the common will of the parties,
the foundation and measure of all its provisions.*®

It was with reference, inter alia, to these ‘objects’ that the Court made
its main finding:

The object and purpose of the Convention thus limit both the freedom of making
reservations and that of objecting to them. It follows that it is the compatibility
of a reservation with the object and purpose of the Convention that must furnish
the criterion for the attitude of a State in making the reservation on accession
as well as for the appraisal by a State in objecting to the reservation.’®

The ICJ’s approach to treaty reservations was incorporated subse-
quently in Art. 19(c) of the Vienna Convention, prohibiting reservations

94 ICJ Reports 1951, 23.

95 Ibid. In his Dissenting Opinion, Judge Alvarez went even further, classifying treaties
like the Genocide Convention as follows: ‘To begin with, they have a universal
character; they are, in a sense, the Constitution of international society, the new
international constitutional law. They are not established for the benefit of private
interests but for that of the general interest’ (ibid., 51, emphasis in the original).

% Ibid., 24.
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to a treaty that are ‘incompatible with the object and purpose of the
treaty’.

In earlier opinions by individual PCIJ judges, other hints at a distinc-
tion between reciprocal and integral treaties were made. In the Customs
Regime Between Germany and Austria case, Judge Anzilotti questioned
whether the parties to the 1922 Geneva Protocol

were in a position to modify inter se the provisions of Article 88 [of the Treaty
of Saint-Germain|, which provisions...form an essential part of the peace settle-
ment and were adopted not in the interests of any given State, but in the higher
interest of the European political system and with a view to the maintenance
of peace.®”

Another reference can be found in the dissenting opinions of judges
Van Eysinga and Schiicking in the Oscar Chinn case. In contrast to the
majority of the PCIJ, judges Van Eysinga and Schiicking expressed the
view that the 1919 Convention of St Germain relating to the Congo
Basin was void between its signatories on the ground that it modified
the earlier General Act of Berlin of 1885 without the assent of all the
signatories thereto. Judge Van Eysinga expressed it thus:

the Berlin Act presents a case in which a large number of States, which were
territorially or otherwise interested in a vast region, endowed it [the Congo Basin]
with a highly internationalized statute, or rather a constitution established by
treaty, by means of which the interests of peace, those of ‘all nations’ as well
as those of natives, appeared to be most satisfactorily guaranteed...[It] does not
create a number of contractual relations between a number of States, relations
which may be replaced as regards some of these States by other contractual
relations...This régime, which forms an indivisible whole, may be modified,
but for this agreement of all contracting Powers is required.”®

97 PCIJ, Series A/B, No. 41, 64 (1931).

98 PCIJ, Series A/B, No. 63, 132—4 (1934). For other cases where a treaty was characterised
as transcending the interests of the parties directly concerned and as constituting a
so-called objective regime, binding even on non-parties, see the Wimbledon case, where
the PCIJ found that the international regime for the Kiel Canal (set out in the
Versailles Peace Treaty) was binding also on Germany, even though Germany was not a
party to the treaty (PCIJ, Series A, No. 1 (1923)) and the Dispute on the Regime of
Demilitarization for the Aaland Islands, where an ad hoc Committee of Jurists decided that
the Paris peace settlement of 1856 setting out international obligations on
demilitarisation was binding also on, and could be invoked by, Sweden and Finland,
even though they were not parties to the settlement (see report of the International
Committee of Jurists entrusted by the Council of the League of Nations with the task
of giving an advisory opinion upon the legal aspects of the Aaland Islands Question,
League of Nations Official Journal, Special Supplement No. 3, October 1920).
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The ILC Reports on the Law of Treaties by Sir Gerald Fitzmaurice

Fitzmaurice refined the distinction between treaties referred to in the
previous section and rephrased it as one between ‘reciprocal’ or ‘con-
cessionary’ obligations, on the one hand, and ‘integral’ obligations, on
the other. Multilateral treaties of the ‘reciprocating type’ are those ‘pro-
viding for a mutual interchange of benefits between the parties, with
rights and obligations for each involving specific treatment at the hands
of and towards each of the others individually’,”® whereas multilateral
treaties of the ‘integral type’ are those ‘where the force of the obligation
is self-existent, absolute and inherent for each party’.!°’ In other words,
‘integral obligations’ are those ‘towards all the world rather than to-
wards particular parties”® and ‘do not lend themselves to differential
application, but must be applied integrally’.!%2

The standard example given by Fitzmaurice of a treaty of the recipro-
cating type was the 1961 Vienna Convention on Diplomatic Relations;
that of the integral type, the 1948 Genocide Convention.

Fitzmaurice attached two important legal consequences to this distinc-
tion, one in the field of termination/suspension of treaties, the other in
the field of conflict between treaties. Treaties of the reciprocating type
could, in Fitzmaurice’s view, be suspended or terminated as a result of
fundamental breach.1® Moreover, later treaties conflicting with previous
ones of the reciprocal type were, in his view, not null and void (instead,
priority rules applied).'®* Integral treaties, in contrast, could, under
Fitzmaurice’s draft, not be terminated or suspended by the other parties
as a result of breach (‘the juridical force of the obligation is inherent,
and not dependent on a corresponding performance by the other par-
ties to the treaty’).'®> In addition, any subsequent treaty concluded inter
se by the parties to such integral treaty which ‘conflicts directly in a
material particular with the earlier [integral| treaty will, to the extent
of the conflict, be null and void’.1%®

Fitzmaurice also added a third type of multilateral treaties, namely
those of an ‘interdependent nature’, where ‘the participation of all the

9 Third Report on the Law of Treaties by Sir Gerald Fitzmaurice, UN doc. A/CN.4/115,
YBILC 1958, vol. 2, 20 (hereafter ‘Fitzmaurice, Third Report’), 27, Art. 18, para. 2.

100 Ipid., 27, Art. 19.

101 Second Report on the Law of Treaties by Sir Gerald Fitzmaurice, UN doc. A/CN.4/107,
YBILC 1957, vol. 2, 16 (hereafter, ‘Fitzmaurice, Second Report’), 54.

102 Ihid., 55. 103 Ipid., Art. 19. 104 Fitzmaurice, Third Report, Art. 18.

105 Fitzmaurice, Second Report, Art. 19(iv). % Fitzmaurice, Third Report, Art. 19.
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parties is a condition of the obligatory force of the treaty’.!%” He gave
treaties on disarmament as an example of interdependent treaties.
In terms of termination/suspension as a result of breach, interdependent
treaties could, in Fitzmaurice’s view, be terminated in their entirety by
the other parties in case of fundamental breach (not just suspended
or terminated partly as was the case for reciprocal treaties), since for
these treaties ‘performance by any party is necessarily dependent on an
equal or corresponding performance by all the other parties’.}%® However,
much like ‘integral treaties’ (and unlike ‘reciprocal treaties’), a later inter
se treaty which ‘conflicts directly in a material particular with the ear-
lier [interdependent| treaty will, to the extent of the conflict, be null
and void’.1% This notion of ‘interdependent treaties’ will not be further
referred to here. Unlike the notions of reciprocal and integral treaties,
the concept of interdependent treaties has not been generally used as a
distinct category subsequently to Fitzmaurice’s reports.!® For purposes
of conflict of norms (essentially, the legality of inter se modifications),
these interdependent treaties can, indeed, be equated with integral
treaties.

The Vienna Convention on the Law of Treaties

Fitzmaurice’s distinction between reciprocal, integral and interdepen-
dent treaties was not, in so many words, maintained in the Vienna Con-
vention as it was finally concluded. Nonetheless, it left manifest traces
in not less than six different provisions. The Convention deals with
termination/suspension as a result of ‘material breach’ in its Art. 60
and conflict with earlier treaties in its Arts. 30, 41, 53, 58 and 64.

First, under Art. 60(5) termination/suspension as a result of material
breach is not allowed in case of ‘provisions relating to the protection
of the human person contained in treaties of a humanitarian charac-
ter, in particular provisions prohibiting any form of reprisals against

107 Fitzmaurice, Second Report, Art. 29.1(iii).

108 Thid., Art. 19.1(ii)(b). Or, as he noted in respect of the example of disarmament
treaties: ‘the obligation of each party to disarm ...is necessarily dependent on a
corresponding performance of the same thing by all the other parties, since it is of
the essence of such a treaty that the undertaking of each party is given in return for
a similar undertaking by the others’ (ibid., 54).

109 Fitzmaurice, Third Report, Art. 19.

110 James Crawford, in his Third Report on State Responsibility (UN doc. A/CN.4/507, 10
March 2000, paras. 99-108, hereafter ‘Crawford, Third Report’) talks about reciprocal
and integral obligations, not about interdependent ones.
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persons protected by such treaties’. These treaties can, indeed, be seen
as an example of integral treaties in respect of which Fitzmaurice pre-
cluded termination and suspension'!! (although not all integral treaties
have been kept outside the scope of Art. 60, contrary to what Fitzmau-
rice originally proposed). Second, Art. 60.2(c) allows any other party (not
just the party specially affected by the breach) to suspend the treaty,
in whole or in part, with respect to itself ‘if the treaty is of such a
character that a material breach of its provisions by one party radi-
cally changes the position of every party with respect to the further
performance of its obligations under the treaty’.!'? This provision re-
sembles what Fitzmaurice wanted to see in respect of interdependent
treaties (e.g., disarmament treaties).!’® Third and fourth, the reference in
Arts. 53 and 64 to ‘peremptory norms’, conflict with which invalidates
other treaties, is reminiscent of Fitzmaurice’s proposal to invalidate
treaties in conflict with any treaty of an integral or interdependent
nature. However, Arts. 53 and 64 do not cover all conflicts with integral
treaties, only conflicts with integral treaties of a particular type, namely
those of jus cogens. Fifth and sixth, Arts. 41 and 58 recall Fitzmaurice’s
proposal to invalidate inter se agreements in conflict with integral or
interdependent treaties. Article 41 outlaws (though not invalidates) inter
se modifications to a multilateral treaty that ‘affect the enjoyment by
the other parties of their rights under the treaty or the performance
of their obligations’ or relate to ‘a provision, derogation from which is
incompatible with the effective execution of the object and purpose
of the treaty as a whole’ (Art. 41(1)(b)i) and (ii)). Article 58 provides
for similar rules in respect of the inter se suspension of multilateral
treaties.

11 In the same vein, the 2001 Draft Articles on State Responsibility (Art. 50(1)) prohibit
the taking of countermeasures affecting: ‘(a) The obligation to refrain from the
threat or use of force as embodied in the Charter of the United Nations; (b)
Obligations for the protection of fundamental human rights; (c) Obligations of a
humanitarian character prohibiting reprisals; (d) Other obligations under peremptory
norms of general international law.’

For an analogy in the law on state responsibility, see note 129 below.

In contrast, for integral treaties, Fitzmaurice wanted to outlaw any termination or
suspension. Hence, it is incorrect for the ILC in its commentary to Art. 40 (para. 19)
of the 1996 Draft Articles (Draft Articles on State Responsibility adopted by the ILC
on first reading, ILC 48th session, 1996) and James Crawford in his Third Report (at
para. 91) to refer to Art. 60.2(c) as an expression of Fitzmaurice’s theory on ‘integral
obligations’. The consequences in Art. 60.2(c) are rather those Fitzmaurice wanted to
see in respect of ‘interdependent’ treaties.

112
113



THE CASE STUDY. THE LAW OF THE WTO 61

The 2001 Draft Articles on State Responsibility

Aligned with Fitzmaurice’s distinction between reciprocal and integral/
interdependent obligations, James Crawford in his Third Report to the
ILC on state responsibility distinguishes between ‘bilateral’ obligations
and ‘multilateral’ obligations. In his view, ‘bilateral obligations can arise
from a variety of sources, including general international law, bilateral
or multilateral treaties or unilateral acts’. Crawford, like Fitzmaurice,
refers to the Vienna Convention on Diplomatic Relations as an example
of a multilateral treaty setting out legal relations that are essentially
bilateral in character. As opposed to bilateral obligations, Crawford posits
the notion of multilateral obligations. Such multilateral obligations are
subdivided into two classes.

First, multilateral obligations of the erga omnes type, ‘owed to the
international community as a whole, with the consequence that all
States in the world have a legal interest in the compliance with the
obligation’!™ This is the type of obligation erga omnes referred to by
the ICJ in the Barcelona Traction case. The Court distinguished between
reciprocal/bilateral obligations and integral/erga omnes obligations, tak-
ing diplomatic relations as the standard example of the former type
of obligations: ‘an essential distinction should be drawn between the
obligations of a State towards the international community as a whole,
and those arising vis-a-vis another State in the field of diplomatic
protection. By their very nature the former are the concern of all
States.’!1®

Erga omnes obligations are, in Crawford’s view, ‘virtually coexistensive
with peremptory obligations (arising under norms of jus cogens)’.}?

In the final 2001 Draft Articles on State Responsibility, multilateral
obligations of the erga omnes type are referred to as obligations ‘owed
to the international community as a whole’.!”” The Commentary to the
final Draft Articles states that it is not its function to provide a list of
those obligations. It refers instead to (i) the Barcelona Traction case in

114 Crawford, Third Report, para. 106(a).

115 Barcelona Traction case (Second Phase), IC] Reports 1970 at pp. 32-3 (paras. 33-4). For
other IC] pronouncements in respect of erga omnes obligations, see Namibia Opinion,
ICJ Reports 1971, p. 16 at p. 56 (para. 126); Case concerning East Timor, IC] Reports 1995,
p- 90 at p. 102 (para. 29); and Application of the Convention on the Prevention and
Punishment of the Crime of Genocide. Bosnia and Herzegovina v. Yugoslavia (Preliminary
Objections), IC] Reports 1996, p. 625 at p. 626 (para. 4), p. 628 (para. 6).

116 Crawford, Third Report, para. 106(a). 17 2001 Draft Articles, Art. 48(1)(b).
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which the IC] gave the following examples: ‘the outlawing of acts of
aggression, and of Genocide’ and ‘the principles and rules concerning
the basic rights of the human person, including protection from slavery
and racial discrimination’,®® and (ii) the East Timor case, where the IC]
added the right of self-determination of peoples to this list.!°

The second class of multilateral (or integral) obligations identified in
the ILC’s work on state responsibility are those owed erga omnes partes,
i.e., owed not to all states, but to all the parties to a particular regime
(e.g., a multilateral treaty). In Crawford’s view, this class concerns ‘obli-
gations which are expressed (or necessarily implied) to relate to matters
of the common interest of the parties’. In other words, the performance
of the obligations of each and every state party is recognised as being in
the common interest of all state parties, common interest being defined
as an interest ‘over and above any individual interest that may exist in
a given case’.'?® As examples he refers to obligations that arise ‘in the
fields of the environment (for example, in relation to biodiversity or
global warming) and disarmament (for example, a regional nuclear free
zone treaty or a test ban treaty)’.?! Elsewhere Crawford rightly points out
that ‘human rights obligations are not the only class of international
obligations whose performance cannot be considered as affecting any
“particular State” considered alone. This is also true of some obligations
in such fields as human development, world heritage and environmental
protection.”?2

In the final 2001 Draft Articles, multilateral obligations of the erga
omnes partes type are referred to as obligations ‘owed to a group of
States...and...established for the protection of a collective interest of
the group’.!?® Pursuant to the Commentary to the 2001 Draft Articles,
multilateral obligations erga omnes partes

118 Barcelona Traction (Second Phase), IC] Reports 1970, p. 3 at p. 32, para. 34.

119 1CJ Reports 1995, p. 90 at p. 102, para. 29. 120 Crawford, Third Report, para. 92.

121 hid., para. 106(b). In note 195, Crawford submits that ‘integral obligations’ are a
sub-category of obligations erga omnes partes. As noted earlier (note 113 above), he
seems to be incorrect when referring to the treaties mentioned in Art. 60(2)(c) of the
Vienna Convention as ‘integral treaties’. Rather, they are what Fitzmaurice called
‘interdependent treaties’. The way Fitzmaurice saw ‘integral treaties’ should classify
them rather as both obligations erga omnes (Fitzmaurice’s prime example of an
integral treaty was, after all, the Genocide Convention) and obligations erga omnes
partes (such as most human rights and environmental provisions).

122 Ihid., para. 88. On that basis, Crawford rightly criticises the ILC 1996 Draft Articles for
singling out ‘human rights and fundamental freedoms’ in its Art. 40.2(e)(iii).

123 2001 Draft Articles, Art. 48(1)(a).
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must apply between a group of States and have been established in some collec-
tive interest. They might concern, for example, the environment or security of a
region (e.g. a regional nuclear free zone treaty or a regional system for the pro-
tection of human rights). They are not limited to arrangements established only
in the interest of the member States but would extend to agreements established
by a group of States in some wider common interest.!?*

The Commentary explicitly states that it is not its function to provide an
enumeration of collective interests giving rise to multilateral obligations
erga omnes partes. It states, though, that ‘their principal purpose will be
to foster a common interest, over and above any interests of the States
concerned individually’.1?®

The distinction between bilateral and multilateral obligations (in par-
ticular those of the erga omnes partes type) may not always be easily
discerned. The Commentary to the 2001 Draft Articles states that ‘[i|t
will be a matter for the interpretation and application of the primary
rule to determine into which of the categories an obligation comes’ and
stresses that it only offers an ‘illustrative’ discussion.?®

The consequences attached to the distinction between bilateral and
multilateral obligations in the Final Draft Articles relate to the ques-
tion of standing.'?” Legal standing to invoke responsibility for breach of
a bilateral (or reciprocal) obligation is limited to the state at the other
end of the bilateral relationship (that is, the ‘injured State’).!?® Breach
of a multilateral (or integral) obligation, in contrast, can be invoked either
(i) by each and every one of the other parties to the multilateral treaty,
in case of multilateral obligations erga omnes partes, or (ii) by any state, in
case of obligations erga omnes, that is, obligations binding on all states of
the international community. For breach of multilateral obligations, two
types of standing are, however, introduced. Only those states that are
‘specially affected’ by the breach (so-called ‘injured States’) are granted
full standing, that is, standing to claim all of the remedies related to
breach (cessation, non-repetition, reparation and countermeasures).!??

124 Commentary, pp. 320-1, para. 7. 125 Ibid. 126 Commentary, p. 297, para. 6.

127 For related consequences see Art. 50, quoted in note 111 above, prohibiting
countermeasures that affect certain multilateral obligations.

128 Art. 42(a) of the 2001 Draft Articles provides: ‘A State is entitled as an injured State to
invoke the responsibility of another State if the obligation breached is owed to: (a)
That State individually...

129 Art. 42(b) states: ‘A State is entitled as an injured State to invoke the responsibility of
another State if the obligation breached is owed to...(b) A group of States including
that State, or the international community as a whole, and the breach of the
obligation: (i) Specially affects that State; or (ii) Is of such a character as radically to
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All other, not ‘specially affected’ (i.e., not ‘injured’) states party to, or
bound by, the multilateral obligation have standing only to claim cessa-
tion of the wrongful act and assurances and guarantees of non-repetition
in the collective interest.'>® They can also claim reparation, but only in the
interest of the ‘injured State’. The Commentary to the Final Draft Arti-
cles leaves it open as to whether these ‘non-injured’ states can impose
countermeasures.’3! In any event, for those states to impose countermea-
sures, if at all possible, will be more difficult than for ‘injured States’ to
do so.

The distinction generalised

As already noted, the word ‘reciprocal’ versus the word ‘integral’ can-
not be found in any codified rule of international law. In each of the
provisions that reflect the distinction, such as Art. 41 of the Vienna Con-
vention or Arts. 42 and 48 of the 2001 Draft Articles on State Responsi-
bility, more precise wording is used or explicit examples are given. For
an application of the distinction in a particular area to a given dispute
one must, therefore, examine the precise terms of these provisions. It
is useful, however, to transcend these specific provisions and to attempt
to generalise the definition of reciprocal versus integral obligations and
the consequences attached to it. These consequences are relevant mainly
for rules deriving from multilateral treaties or rules otherwise binding
on more than two states. This means, a priori, that not all norms set out
in a multilateral treaty are of an integral nature. The very distinction is
there to make a classification as between multilateral treaty norms, some
being of a reciprocal nature, others of an integral nature.

We next develop the general criterion, proposed here, to distinguish
reciprocal from integral obligations. The criterion suggested is, of course,

change the position of all the other States to which the obligation is owed with
respect to the further performance of the obligation.’ The obligations referred to in
Art. 42(b)(ii) are those that Fitzmaurice termed ‘interdependent’ obligations,
discussed earlier. The Commentary to the 2001 Draft Articles (p. 300, para. 13) defines
them as ‘obligations, breach of which must be considered as affecting per se every
other State to which the obligation is owed’ and makes the analogy with Art. 60(2)(c)
of the Vienna Convention. According to the Commentary, ‘[e[xamples include a
disarmament treaty, a nuclear free zone treaty, or any other treaty where each
party’s performance is effectively conditioned upon and requires the performance of
each of the others’ (ibid.). It is stated to be ‘desirable that this subparagraph be
narrow in its scope’ (p. 301, para. 15). Like James Crawford (see notes 113 and 121
above), the Commentary wrongly equates ‘integral’ to ‘interdependent’ obligations on
p. 296, para. 5 and in footnote 706.

130 Art. 48(2). 131 See Commentary, para. 8 on pp. 327-8.
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not a scientific test. Crucially, it demonstrates that it is impossible to
define a treaty in its entirety as reciprocal or integral in nature. One
must look at every provision and every obligation individually.

Under reciprocal obligations set out, for example, in a multilateral
treaty binding equally on all state parties, a promise is made towards
each and every state individually. Integral obligations, in contrast, im-
ply a promise not towards individual states, but towards the collectivity
of all state parties taken together. Or, in the words of James Crawford,
integral obligations concern ‘obligations which are expressed (or neces-
sarily implied) to relate to matters of the common interest of the parties’,
common interest being defined as an interest ‘over and above any indi-
vidual interest that may exist in a given case’.!®? Looked at from the
other end - that is, not the origins of the obligation, but its eventual
breach - when a reciprocal obligation is breached, it is not necessarily
breached as against all other state parties, but only as against the one or
more states towards whom the particular promise, allegedly breached,
is owed. Breach of an integral obligation, in contrast, necessarily implies
breach as against all state parties: the obligation constitutes a promise
made to all state parties, collectively, hence its breach is necessarily a
breach against all of them.

To give an example: human rights obligations that are held by states
at the international level constitute, not a promise to one or more other
states taken individually, but a promise to the collectivity or common
conscience of all states involved. The objective of human rights obliga-
tions is essentially to prevent states mistreating their own nationals. To
safeguard this objective states bind themselves not to other states taken
individually, but to the collectivity of states involved. In the same way,
breach of human rights obligations, that is, one government mistreating
some of its own nationals, does not, in principle, affect one other state
more than another. The breach is one towards the collective conscience
of all states taken together. As a result, standing to invoke such breach
is given to all contracting states.

It is suggested, in contrast, that most trade obligations - pursuant
to which a state makes market access promises to another state, a
promise which is then multilateralised through the obligation of MFN
treatment - remain a collection of reciprocal or bilateral obligations,
that is, obligations of a synallagmatic nature. Unlike human rights obli-
gations, a trade or market access obligation is not a promise made

132 Crawford, Third Report, para. 92.
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to the collectivity or common conscience of all WITO members taken
together. It is rather a promise made to each and every WI'O mem-
ber individually, multilaterally enshrined under the WTO umbrella of
non-discrimination. If, for example, Canada in negotiations with the
European Communities has bound its tariffs on computers at a ceiling
of 5 per cent, this binding can, of course, be relied upon by all WTO
members pursuant to the MFN obligation in Art. I of GATT 1994. How-
ever, notwithstanding the multilateral character of this binding, the
Canadian promise remains a collection of bilateral promises towards
each WTO member not to impose tariffs on computers above 5 per cent.
If Canada were now to decide to impose 10 per cent for computers im-
ported from Brazil, but 5 per cent for computers from all other countries,
then Brazil can surely lodge a complaint against Canada. Brazil’s right to
5 per cent in its relationship with Canada would be violated. However,
it is not, for example, for China, the United States or the European Com-
munities to complain about this breach. Their bilateral relationship of
rights and obligations with Canada has not been affected. This results,
it is suggested, from the reciprocal or synallagmatic nature of trade
obligations.

Whereas the distinction between reciprocal and integral obligations
is not as such based on values, but rather on the structure and origin
of the promise made, it is not an entirely subjective distinction. Indi-
rectly, integral obligations are those made towards the collectivity or
common conscience of states, that is, they are often obligations involv-
ing so-called ‘global commons’. To define what ‘global commons’ are
may, however, involve a subjective value judgement. Coming back to the
distinction made earlier between international law of co-existence and
international law of co-operation, it could be argued - with the risk of
oversimplification - that, whereas most international law of co-existence
is constituted by reciprocal obligations, the modern law of co-operation
has an increasing number of integral or erga omnes (partes) obligations.
In the same vein, it could be submitted that international law striving
at the harmonisation of legislation and rules in a collectivity of states,
that is, a structure of so-called ‘positive integration’, tends to impose
more integral or erga omnes (partes) obligations, whereas international
law merely prohibiting states, for example, from discriminating without
imposing common or harmonised standards, that is, a structure of so-
called ‘negative integration’ (such as, for example, the majority of WTO
law), is constituted mostly by reciprocal or bilateral obligations. In sum,
whereas reciprocal obligations can be looked at more as a ‘contract’ or
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combination of bilateral contracts, integral obligations are reminiscent
rather of legislation or statutes in domestic law.

Finally, given the inter-state matrix of international law and its rel-
ative state-to-state nature, the starting point or presumption must be
that obligations are of a bilateral or reciprocal nature. It is, therefore,
for those claiming that, for example, WTO obligations are erga omnes
partes or integral obligations, to prove it. If they fail to do so, the pre-
sumed consequences related to reciprocal obligations will flow, unless,
of course, explicit WTO provisions were to change or neutralise these
consequences.

What the distinction is not about

First of all, the problem of identifying whether an obligation is of a
reciprocal or an integral nature is not linked to the source of the obli-
gation concerned. It is, in particular, not sufficient that an obligation
derives from a multilateral treaty, for that obligation to be of the integral
type (e.g., for all parties to that treaty to have standing to invoke breach
of the treaty). The issue is to distinguish between different types of obli-
gations all of which derive from a multilateral treaty.!*®> Hence, the fact
that WTO rules derive from a multilateral treaty is not enough for WTO
obligations to be of the integral type.

Second, the notion of integral obligations should not be equated with
obligations that are binding on states without their consent. Some inte-
gral obligations are binding on all states, irrespective of their consent,
namely obligations deriving from norms of jus cogens. However, most
integral obligations (such as those in the field of environmental protec-
tion) are binding only erga omnes partes, that is, binding only on the state
parties to the treaty. They do not bind third states. We will discuss fur-
ther below the allegation that some of these norms are ‘public interest
norms’ binding even on third states.!4

Third, to say that obligations are reciprocal in nature does not neces-
sarily mean that they are affecting only two governments in their bilateral
relations. They may well also affect individuals or economic operators
other than public authorities. The fact that obligations have a direct or
indirect effect on individuals does not make them integral (although

133 Moreover, technically speaking, an obligation deriving from a bilateral treaty could
also be of the integral type. Imagine, for example, that at the origin of the 1948
Genocide Convention, two states had first concluded a bilateral treaty outlawing
genocide.

134 See chapter 3 below, pp. 101-6.
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most integral obligations, being obligations ‘in the collective interest’,
will have a beneficial effect on individuals also). WTO rules are a perfect
example of rules of a mainly reciprocal type that nonetheless have a
clear effect on individual economic operators. Ever more prec