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compliance beyond the nation-state? The authors tackle this question by
comparing compliance with regulations that have been formulated in a
very similar way at different levels of governance. They test compliance
with rules at the national level, at the regional level (EU), and at a global
level (WTO), finding that in fact the EU has higher levels of compliance
than both international and national rules. The authors argue that this
is because the EU has a higher level of legalization, combined with
effective monitoring mechanisms and sanctions. In this respect it seems
that the European Union has indeed achieved a high level of legalization
and compliance, though the authors add that this achievement does not
settle the related queries with the legitimacy of transnational governance
and law.
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Preface

It is difficult to find a book on compliance that would not refer to Louis
Henkin’s How Nations Behawve, citing his classic observation: “Almost all
nations observe almost all principles of international law and almost all
of their obligations almost all of the time.” A second disciplinary obser-
vation by Henkin is a bit less well known: “The student of law and the
student of politics . . . purport to be looking at the same world from
the vantage point of important disciplines. It seems unfortunate, indeed
destructive, that they should not, at the least, hear each other.” Together,
these two quotes point directly to the core of this book. Law and Gover-
nance in Postnational Europe: Compliance beyond the Nation-State discusses
the sources of compliance and non-compliance with legal rules. It origi-
nated from an interdisciplinary project that involved both vantage points:
law and politics.

And it took its time. Back in 1997, Christian Joerges, a lawyer focus-
ing in his research on European and international economic law, asked
Michael Ziirn, a political scientist focusing on international relations, to
join the Center for European Law and Policy (ZERP) at the University of
Bremen. Since then we have been continuously engaged in comparing
and discussing the perception of law by legal and political science. That
co-operation led to a project submitted to the Deutsche Forschungsgemein-
schaft (DFQG) as part of the program on Regieren in Europa (Governance
in Europe). The funds we received were used to bring Jurgen Neyer
and Dieter Wolf on board this project. This enabled Christian Joerges,
Jurgen Neyer, Dieter Wolf and Michael Ziirn to act for some time as
team-mates in this project in Bremen. Our co-operation became more
complicated when Christian Joerges moved to the European University
Institute in Florence, Jiirgen Neyer joined him there for some months as
a Jean Monnet Fellow, but then moved further to Berlin, while Dieter
Wolf accepted a position in Munich.

Complex structures need not be unproductive, however. The Euro-
pean University Institute hosted two workshops on which we could dis-
cuss our work extensively and systematically with colleagues from both

xiii
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disciplines. In addition we have presented individual chapters at various
occasions at changing places: at the ECPR workshop “Why do social
actors comply?” in Mannheim in March 1999; at the Max Planck Insti-
tute for the Study of Societies, Cologne, in June 2000; at a workshop
at the Humboldt University, Berlin, funded by the DFG programme on
“Governance in Europe” in July 2000, and a panel at the annual con-
ference of the International Studies Association in August 2000 in Los
Angeles, at the University of Osnabriick in November 2000, and at the
University of Toronto in 2001. Last but not least: with the start of the
DFG-funded Research Center (Sonderforschungsbereich) on “Transforma-
tions of the State” the majority of the group could be brought together
again in Bremen and finally finish and polish the manuscript.

It took a time-consuming effort to arrive at Law and Governance in Post-
national Europe: Compliance beyond the Nation-State. The many changes
in affiliations and the interdisciplinary approach came at a price; but that
price was to some degree unavoidable — and hopefully as rewarding as
envisaged by Robert J. Beck in 1996: “Students of both International
Relations and International Law have begun in earnest to address varia-
tions of this ‘compliance’ question, and it would appear to constitute an
area where significant gains can be jointly achieved.”

We are at any rate indebted to many institutions and individuals, to
the Deutsche Forschungsgemeinschaft for funding the project, to the Cen-
ter for European Law and Policy (ZERP) at the University of Bremen
for hosting it initially, the European University Institute in Florence and
the Sonderforschungsbereich on “Transformations of the State” in Bremen
for their support. It is hardly possible to list all the scholars who have
helped us with useful comments. Special thanks go to Beate Kohler-
Koch, the co-ordinator of the Schwerpunktprogramm on Governance in
Europe, who has given us much advice, and to Karen Alter, Tanja Boerzel,
Klaus Eder, Josef Falke, Thomas Gehring, Oliver Gerstenberg, Peter
Katzenstein, Martti Koskenniemi, Alexandra Lindenthal, Markus Jacht-
enfuchs, Thilo Marauhn, Renate Mayntz, Ronald B. Mitchell, Andrew
Moravcsik, Claus Offe, Louis Pauly, Ernst-Ulrich Petersmann, Thomas
Risse, Fritz W. Scharpf, Christoph Schmid, Beth Simmons, Anne-Marie
Slaughter, David Victor, and Bernhard Zangl. We would also like to thank
Joseph Corkin who corrected our continental English and Monika Sniegs
for her editing of the whole book.



1 Introduction: Law and compliance at
different levels

Michael Ziirn

Is law — understood as a normatively meaningful form of social regula-
tion — conceivable or indeed possible beyond the nation-state? This is
the guiding question that informs our inquiries in Law and Governance
in Postnational Europe: Compliance beyond the Nation-State. It is based on
the conviction that governance beyond the nation-state must contain ele-
ments of law if it is to be considered legitimate. The focus therefore is on
compliance as an element of social order, not only as a means of effective
problem-solving. We will demonstrate that a record of good compliance in
multilevel systems does not depend on an agent that is generally able to
enforce rules on the basis of a superior availability of material resources.
Our case studies show that with respect to some regulations the EU
displays better compliance records than comparable regulations in the
Federal Republic of Germany. Even compliance with WTO regulations
can be compared favorably with compliance with German regulations. A
high degree of legalization, combined with well-functioning verification
and sanctioning systems, seems to be more important. However, smart
institutional designs can cause their own problems. If the intrusions into
the constituent units of a multilevel system are too strong and compli-
ance works too well, then compliance crises may result, which involve an
open, normatively-driven rejection of the regulation. This is especially
true if social integration lags behind and a common public discourse
is absent.

Our project on law and governance in postnational Europe can be dis-
tinguished from two international, multi-disciplinary research programs
which in many ways have inspired and shaped our work. One impor-
tant strand of research on international environmental politics looks into
the conditions necessary to ensure effective environmental policies, i.e.
policies that succeed in doing what they were intended to do. “Effec-
tive regimes cause changes in the behavior of actors, in the interests of
actors, or in the policies and performance of institutions in ways that
contribute to positive management of the targeted problem” (Young and
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Levy 1999: 5).! This strand of research also focuses on the implemen-
tation of international commitments as well as on those actors whose
behavior the relevant accord ultimately aims to change (Victor, Raustiala
and Skolnikoff 1998: 4). It includes studies in which rule compliance is
seen as one aspect, or even a fundamental criterion, for the effectiveness
of a rule.? The other strand of research investigates the problem-solving
capacity of the EU.?> Our approach differs from these research strands in
the following two ways:

* Apart from the simple “effectiveness” or “problem-solving capacity”
of international regulations, our focus is also on the process — or to
be more precise, the normative integrity — of regulatory creation (as
an independent variable) and regulatory application (as a dependent
variable).

¢ QOur interest is not so much in the problem-solving capacity of a spe-
cific international regulation, but rather in the pozential of constitutional
political orders in general. The aim is to identify the central elements of
a democratically legitimate and effective multi-level form of governance
beyond the nation-state and we do this by raising the question that is
crucial to all political systems — why do the addressees of regulations
comply with them?

In this introductory chapter, we develop in section 1.1 two principal
answers to our guiding question — is law possible beyond the nation-state.
One states an unconditional ‘No’, the other a conditional ‘Yes’. These
two principal hypotheses have a foundation in both the theory of law and
the theory of international relations. In section 1.2 we discuss the selec-
tion of cases across levels and why the study and comparison of those
cases is appropriate to help answer the questions that drive this project.
Section 1.3 differentiates the second hypothesis by introducing four theo-
retical perspectives on the sources of non-compliance and the conditions
for good compliance records beyond the nation-state. The four theoret-
ical perspectives are labeled “rational institutionalism,” “management,”
“legalization,” and “legitimacy.” In this way, section 1.3 identifies the
major variables that have to be taken into account when studying compli-
ance issues. Finally, in section 1.4, the substance of the ensuing chapters

1 See especially the edited volume by Young (1999b) and the recent work of Miles et al.
(2002) for major contributions to this field of study. See Levy, Young and Ziirn (1995)
for a survey on concepts and research strategies.

2 See especially the major volume by Weiss and Jacobson (1998). Early and seminal con-
tributions are Chayes and Chayes (1993, 1995), contributions to Cameron, Werksman
and Roderick (1996), and Mitchell (1994).

3 See among others Grande and Jachtenfuchs (2000), Héritier et al. (1996), Scharpf (1999),
Leibfried and Pierson (1995).
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will be outlined, thereby carefully unbundling the empirical and norma-
tive aspects of the project.

1.1 The principal contest

Although there are different notions of what sets legal norms apart from
non-legalized social norms, all concepts of law adhere to the principle of
legal equality, according to which like cases are treated alike. The very
notion of the rule of law is based on norms that are public, relatively
stable, consistent, and prospective, thus guaranteeing legal equality and
legal certainty.* The rule of law requires that the authors of law are bound
by the law as well as ordinary people. It protects people from the arbitrary
(ab)use of power and is thus a core principle of any notion of constitu-
tionalism within and beyond the nation-state (see Petersmann 2002).
In that sense, the rule of law demands less than democracy, which in
addition requires that the objects of law are also the authors of that law.
Although the rule of law does not require democracy, it does presup-
pose legal equality. Law thus requires that like cases are treated in a like
manner. This, in turn, requires a high compliance rate with any given
regulation. Without an adequate compliance rate, it is hardly possible to
speak of law. Although sufficient compliance is not enough on its own to
turn social norms into legal norms, it is certainly a necessary component
of law.”

This leads directly to the most fundamental objection to the notion
of law beyond the nation-state: legal equality and high compliance rates
require an agent that can generally enforce rules on the basis of a superior
availability of material resources and can cast a shadow of hierarchy. In
this view, law is distinct from moral and ethical norms by the method of
sanctioning by which compliance is fostered. The formulation of Hans
Kelsen (1966: 4) is famous: “The antagonism of freedom and coercion
fundamental to social life supplies the decisive criterion. It is the crite-
rion of law, for law is a coercive order. It provides for socially organized
sanctions and thus can be clearly distinguished from religious and moral
order.” Whereas Kelsen and Max Weber (1980: 18), who subscribe to

4 See Bockenforde (1969) and Peters (1991: Chapter 4) on the use and development of
this concept.

5 To consider sufficient compliance as an integral part of law runs counter to the view of
many international lawyers who, understandably, often argue that compliance is external
to law and that the occurrence of non-compliance does not devalue international law.
Nevertheless, the lack of compliance has led to doubts about the lawfulness of inter-
national law from Hobbes through Spinoza to Hegel. Arend (1996), for instance, is
one of those international lawyers who also argue that compliance is a prerequisite for
law.
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coercion theories of law, see the potential for a law-like use of sanctions
in the international sphere and thus do not completely deny the notion
of international law, many others see a monopoly of legitimate force as
a necessary condition for law (see Koskenniemi 2002: Chapter 6). To
cite, for instance, one introductory textbook, written by a continental
lawyer: governing in the form of law is the “embodiment of the state-
guaranteed general norms to regulate human interactions and to resolve
interpersonal conflicts through decision” (Horn 1996: 3). This ‘decision-
ist’ point of view is also reflected in “Realism” as a theory of international
relations (Morgenthau 1949, Waltz 1979, Mearsheimer 2002). Realism
regards international politics as structured by an anarchic environment
that is defined by the absence of a superior agent with the authority to
enforce agreement, thus necessitating self-help strategies on the part of
the units of the system — in other words, the states. Realism views legal
constraints beyond the nation-state as non-existent or at best very weak.
In so far as international rules appear to be legal, they emanate from
dominant powers and represent their interests. While those norms may
be normatively justifiable, they are “in themselves” not founded on the
principle of legal equality (see e.g. Krasner 1999 on human rights). The
constitutional reflection of the dichotomy between domestic and interna-
tional contexts is the notion of final decision. In national political systems
an ultimate decision-making authority stands above all the other actors at
the central level — either a parliament or a supreme court (Mayer 2000).
In the international system the final decision-makers are decentralized
and territorially fragmented.

It is not only Decisionists and Realists who are very skeptical about
law beyond the nation-state. Those authors who point out that questions
of law and justice can only meaningfully be dealt with in communities
whose members share common values and ideas (Goodin 1988; Miller
1995) are equally doubtful about the feasibility of law beyond the nation-
state. The existence of such communities is, however, closely bound up
with nations with shared memories and traditions (Kielmansegg 1994:
27). Such national identities are required before individuals are prepared
to subordinate their interests to collectivities and regularly comply with
inconvenient commitments. The compliance-pull of rules beyond the
nation-state thus becomes unlikely, since they cannot build on state-like
polities that are consolidated internally as communities.

Against this background it is easy to understand why many writers
doubt whether law is possible beyond the nation-state. Law requires that
like cases are treated in a like manner. This, in turn, requires a high com-
pliance rate for any given regulation. A high compliance rate, however, is
believed to depend on two conditions that are scarcely available outside
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the institutionalized framework of the developed nation-state: an estab-
lished monopoly of legitimate force, and a national identity that deter-
mines the consent of those who are the targets of a regulation, even if they
consider the rule inconvenient. In this sense, it seems fair to describe the
question of compliance as the Achilles’ heel of international regulations
(see Werksmann 1996: xvi; Young 1999a: Chapter 4).

Those who challenge the skeptical view of law beyond the nation-state
start with the observation that at least some international norms and rules
are complied with to an astonishingly high degree. “Almost all nations
observe almost all principles of international law and all of their obliga-
tions almost all of the time” is the frequently cited conclusion that is
drawn by Louis Henkin (1979: 47). This observation — which against the
background of the previously mentioned arguments of the skeptics is not
necessarily inexplicable, even if it is to some extent puzzling® — has been
revived by those scholars who endeavor to understand how international
regulations in the environmental field work.” According to their findings,
it is not so much powerful coercion, but rather good legal management
that leads to a satisfactory level of compliance. In the words of Abram
Chayes and Antonia Handler Chayes (1993: 205): “Enforcement through
these interacting measures of assistance and persuasion is less costly and
intrusive and is certainly less dramatic than coercive sanctions, the easy
and usual policy elixir for non-compliance.” It is the power of the legiti-
macy of legal norms, the way legal norms work once they are established,
and the smart management of cases of alleged non-compliance, which in
this view lead to compliance.

In general terms, one may thus distinguish between two competing
principal hypotheses. The first one holds that law requires centralized
coercion administered by an agent with superior resources and can take
place only within an established national community, otherwise com-
pliance with inconvenient commitments becomes a question of oppor-
tunism — a notion that is alien to any concept of law. Following this
hypothesis, high compliance rates with regulations beyond the nation-
state are per se impossible, at least as long as they require powerful signa-
tories to a treaty to do things that they would otherwise prefer not to do.
High compliance rates with international environmental regulations are

6 Keohane (1997: 487) puts it eloquently: “Governments make a very large number of
legal agreements, and, on the whole, their compliance with these agreements seems quite
high. Yet what this level of compliance implies about the causal impact of commitments
remains a mystery.”

7 See especially the work of Bothe (1996); Chayes and Chayes (1993, 1995); Haas (1998);
Mitchell (1994); Underdal (1998); Victor et al. (1998); Weiss and Jacobson (1998);
Young (1999a: Chapter 4). See also Young (1979).
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put down to shallow treaties, which involve little “depth of co-operation”
(Downs et al. 1996). Accordingly, the first principal hypothesis is as
follows: Any given regulation, and especially those with significant incentives
to defect (deep co-operation), enjoys better compliance within a national politi-
cal system, with a material hierarchy and an established national community,
than it does within a system beyond the nation-state.

The counter-hypothesis points to the possibility that the institutional-
ization of law enforcement among territorially defined political units, that
is in a horizontal context, may develop in parallel to the horizontaliza-
tion of law making. The notion of the nstirutionalization of horizontal law
enforcement® encapsulates two separate processes. First, the role of coer-
cive sanctions of external origin, with the role of communality becoming
relatively less important than other forms of compliance-generation such
as incentives, capacity-building, dispute settlement, legitimacy-building,
shaming, the internalization of law etc. This focus on the softer means of
inducing compliance, that are based on rational consent rather than on
a sense of community, is typical of the so-called managerial school and
those who focus on the link between legitimacy and compliance. Sec-
ondly, to the extent that coercive sanctions are used as a legitimate means
of compliance-generation, they need not only be applied in a national
context but, in order to be effective, may also be used in an institutional-
ized horizontal setting.’ This aspect of horizontal enforcement is typical
of the institutionalist approach within the rationalist tradition that seeks
to explain co-operation and legalization. The principal hypothesis that
emerges from this combination is: Compliance with regulations varies with,
among other things, the legitimacy, the legalization, the reflexivity and the
availabiliry of institutionalized horizontal coercion, and is not dependent on
the existence of a national context. A process of horizontalization of law
enforcement takes place to the extent that we move from cell one to cell
four in table 1.1.1°

The first principal hypothesis expects sufficient compliance rates only
within the nation-state. The second principal hypothesis points to a

8 According to Black’ Law Dictionary “enforcement” is defined as “the compelling of
obedience to law.” In our study the use of the term “enforcement” is more generic, and
is closer to its use in the citation of Chayes and Chayes. Enforcement is thus the process
by which addressees of a regulation are induced to act in compliance with it. It is the
process of compliance-generation, independent of the means chosen. The use of negative
sanctions to generate compliance — the compelling of obedience — is termed “coercion”
(see also Hurd 1999: 383).

This is different from the traditional notion of counter-measures, according to which
“the injured state enforced its own rights through self-help” (O’Connell 1995: 2).

The juxtaposition of these two principal hypotheses is not identical with Keohane’s
(1997) two optics of international law. The second principal hypothesis contains elements
of the instrumentalist as well as the normative conceptualization of law.

©
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Table 1.1 Enforcement mechanisms in a vertical and horizontal setting'’

Means

Setting Hard Soft

Vertical within a community Principal hypothesis 1: Managerial school'?
shadow of hierarchy within a
national community

Horizontal between Co-operation under anarchy Shaming, reputation
communities and ideas

number of mechanisms that can also be found beyond the nation-state,
which might substitute for the compliance-generating mechanisms of
the shadow of hierarchy and communality that are only available to the
nation-state.

1.2 Comparing compliance across levels

The juxtaposition of the two principal hypotheses leads to two more con-

crete questions that guide our study in empirical and analytical terms.

e Who is right? Is it true that compliance is generally lower beyond the
nation-state than it is within nation-states?

¢ If material hierarchy and communality are not the only determinants
of compliance, what else motivates norm-compliance and the regulated
treatment of cases of non-compliance?

In order to answer these questions, it is best to conduct a systematic

comparative survey of different sets of regulations that exist in very sim-

ilar ways both within and beyond nation-state boundaries. In this way,

the case selection is based on variations in the independent variable and

thus approaches the notion of a quasi-experiment (King et al. 1994). In

order to conduct such a study, it is necessary both to find regulations

that are effective at different levels, but which are nevertheless similar in

11 One could add “privatization” as a third dimension, that is, the increased importance of
private actors in law making and law enforcement, as can be observed in the so-called
public-private partnerships. See e.g. Reinicke (1998) from an international relations
point of view, and contributions in Applebaum, Felstiner and Gessner (2001) from the
point of view of the sociology of law. As to the general theory of law, the debate on private
governance regimes and the role of private law is most interesting (cf. Gerstenberg 2000;
Teubner 2000).

The managerial school argues mainly in the context of a horizontal setting. However, it
focuses primarily on means and much less on the other dimension, and is thus compatible
with new approaches of governance in the national context, which also emphasize soft
and participatory forms of steering societal relations.
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content and depth, as well as to develop an appropriate measurement of
the dependent variable, that is compliance.

1.2.1  Compliance

Compliance needs to be distinguished from other areas of study that are
related to the effects of regulations, especially their implementation and
effectiveness. Of course, there are many points of contact, overlaps and
links between these different areas. The focus of implementation research
is, however, the analysis of the difference between legislative enactments
and how they are actually put into practice (see Victor, Raustiala and
Skolnikoff 1998: 4). In contrast, the focus of effectiveness research is the
capacity of political regulation to solve commonly perceived problems
(Young 1999D).

Compliance research is distinct from both these approaches in that it
examines the extent to which rules are complied with by their addressees.
“Compliance can be said to occur when the actual behavior of a given
subject conforms to prescribed behavior, and non-compliance or viola-
tion occurs when actual behavior departs significantly from prescribed
behavior” (Young 1979: 3; Mitchell 1994: 430). Hence, “compliance is
a noun that denotes a particular type of behavior, action or policy within a
specific regulatory or situational context” (Simmons 2000b: 1). It does
not refer to the willingness of the actors to comply. The main object of our
empirical study is therefore the directly ascertainable actions of actors
rather than their attitudes or motives. The intrinsic ambiguity of law
always necessitates application and interpretation and thus makes it hard
to assess objectively whether or not compliance is taking place. As a “living
being,” law is not constant over time, but is subject to changing interpre-
tations of its meaning and to new case law, which interprets and changes
the meaning of statutory law (Dworkin 1986). Nevertheless, it seems
possible to assess compliance from an external perspective by systemat-
ically using indicators of internal estimates of compliance: “the point is
to compile objective evidence of subjective socially-based interpretations
of behavior” (Simmons 2000b: 24).

Compliance cannot, however, be reduced to a one-dimensional con-
cept, assessed simply by calculating the disparity between obligations and
actual behavior. It is necessary to bring in a second dimension of compli-
ance without setting apart the focus on behavior. In line with Jacobson
and Weiss (1998a: 4), who distinguish the procedural from the substantial
dimension of compliance, we look at the treatment of accusations of non-
compliance in the second dimension. Compliance and non-compliance
are, at least at the margins, perpetually contested concepts, the meaning
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of which develops over time once a rule is put into practice. Charges of
non-compliance can, for instance, arise out of the ambiguity of a rule,
without any desire of either side to cheat or to challenge the validity of
the rule. In such cases, it is to be expected that compliance is no longer
problematic once any differences about the correct interpretation of the
rule have been settled. These complexities in the concept of compliance
cannot be disregarded. Compliance, therefore, comprises, in addition to
the (perceived) differences between obligation and actual behavior, the
way those differences are dealt with once they are on the table. Compli-
ance is thus assessed by dealing with two related questions: (1) What are
the demands made on the behavior of the addressees and to what extent
do the addressees comply with these demands (the first dimension of
compliance)? (2) How are accusations of non-compliance handled (the
second dimension of compliance)?

In combining these two dimensions of compliance, we use four values
for (non-)compliance: every single rule-related action by the addressee
of a rule may be categorized in decreasing order of compliance as:

* “good compliance” if the difference between the prescriptions and pro-
scriptions of a norm is non-existent or negligible and its addressees do
not publicly voice their discontent with a rule;

* “recalcitrant compliance” if the difference between the prescriptions
and proscriptions of a norm is non-existent or negligible but neverthe-
less its addressees publicly voice their discontent with it;

* “initial non-compliance” if we observe both a significant difference
between the prescriptions and proscriptions of a norm and a change
in the behavior of its addressees due to allegations of non-compliance
and the activities following the allegation;

* “compliance crisis” if we observe both a significant difference between
the prescriptions and proscriptions of a norm and no change in the
behavior of its addressees although the practice has been detected,
alleged and/or outlawed by a decision of an authorized dispute set-
tlement body or court.

In each case study we also use two different lenses to look at compliance.

On the one hand, the overall rate of compliance is assessed with the help of

this categorization and, on the other hand, specific cases of alleged non-

compliance are analyzed. The aggregate record of compliance is then
assessed on the sum of this information.

1.2.2  Simular regulations ar different levels

Studies that suggest good compliance with international agreements and
interpret such findings as evidence of a compliance-pull by international
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agreements are often challenged on methodological grounds. The most
significant objection to the finding of a remarkable compliance with, for
instance, international environmental agreements in horizontal settings
has been those arguments concerning the type and depth of the regu-
lation in question. On the one hand, some regime analysts have argued
that some malign problems are more difficult to solve at the international
level than benign problems (see Underdal 2002). This observation has
led to a so-called problem-structural approach, which contends that the
properties of issues (or conflicts) predetermine the ways in which they
are dealt with (see e.g. Rittberger and Ziirn 1991: 26). To the extent
that problem structure accounts for the variation in co-operation and
compliance, it is necessary to hold the effect of problem structure con-
stant when inquiring into the role of other factors. In the words of Arild
Underdal (2002: 23), the problem-solving capacity of different settings
“can be determined precisely only with reference to a particular category
of problems and tasks.” On the other hand, George Downs and colleagues
(1996) challenge what they call the managerial school by pointing to an
endogeneity problem. According to them, the managerial school focuses
on co-operative agreements with little depth, that is measured in terms of
“the extent to which it requires states to depart from what they would have
done in its absence” (1bid., 383) and it is only for this reason that they dis-
cover a correlation between a managerial approach to co-operation and a
low degree of defection from the agreement. Raustiala and Victor (1998:
662) support this theoretical observation with a large empirical project:
“Whereas many analysts have seen high compliance as a sign that com-
mitments are influential, our cases suggest that compliance often simply
reflects that countries negotiate and join agreements which they know
they can comply with.”!?

The obvious solution to these problems is to be selective about the kind
of agreements we spend time researching. A major challenge in design-
ing this project has therefore been to identify comparable cases in three
different issue areas, across three levels of politics. In order to control for
the issue area, the type of problem, and the policy type, we employed,
in a first step, the distinction between policies termed by Lowi (1972)
as constitutive (market-making), regulative (market-correcting) and (re-)
distributive (market-breaking).'* For each policy type we looked, as a sec-
ond step, at specific policies that are implemented at different levels. In
this way, we controlled for problem type as well as the underlying interest

13 See also Raustiala and Slaughter (2002) for a good discussion on this issue.
14 See Streeck (1995) and Ziirn (1998: Chapter 7) for more recent attempts to use and
modify this typology.



Law and compliance at different levels 11

structure in each of the comparisons and we ended up with an analysis of

a set of policies which may be considered sufficiently representative for all

policies. Moreover, all the policies that we compared across levels are, in

general, very similar in depth. For instance, the percentage of GDP trans-
ferred in German interstate financial adjustments (Ldnderfinanzausgleich)
is remarkably similar to that transferred by the European Regional Devel-
opment Fund (ERDF) Structural and Cohesion Funds. The major net
recipient of EU redistribution via the ERDF Structural and Cohesion

Funds is Portugal with a net gain of 2.93 percent of GDP per year; the

major recipient in the German Ldnderfinanzausgleich — Berlin — receives

almost exactly the same proportion, that is 2.89 percent of GDP per year

(see chapter 5 by Jurgen Neyer). Though less quantifiable, it is agreed

that European subsidy regulations are at least as “deep” as the agreement

within Germany, and the depth of intervention on the issue of beef hor-
mones at the international level is similar to that concerning BSE at the

European level.

We ended up with three sets of comparisons.

* Qur analysis of market-making policies focuses on subsidy controls and cov-
ers all three levels. At the national level, compliance with the regulation
preventing subsidized competition between federal states in Germany
is studied. This control is based chiefly on two so-called subsidization
codes that are issued by the economic ministers of the German states
(Ldnder). The corresponding regulation at the European level is laid
down in Articles 87—-89 of the Consolidated Version of the Treaty Estab-
lishing the European Community (formerly Articles 92-94) and the
agreements regarding secondary law making based on these Articles.
Finally, for international subsidy control, the study includes Article XVI
of the General Agreement on Tariffs and Trades (GATT) complete with
the agreement on the interpretation and the application of Article X VI,
known as the “Subsidization Code” (GATT/26S/56). The international
regulation was strengthened in 1994 by a separate agreement on sub-
sidies (see chapter 3 by Dieter Wolf).

e The two cases chosen for analyzing compliance with regulative policies
focus on trade in foodstuffs. Both the EU and the WTO have devel-
oped exemption rules from the principle of non-discrimination and free
trade, which allow import restrictions provided that they are imposed to
protect human health and life and cannot be considered arbitrary dis-
crimination or a disguised restriction of trade among member states.
Both of these regulations have come under severe pressure on various
occasions. Regarding foodstuffs, the European Commission’s decision
in 1999 to end the embargo on British beef and the decision by the
appellate body of the WTO in 1998 to declare the EC ban on five
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Table 1.2 The cases

Policy type
Level Market-making Regulative Redistributive
Germany Subsidy controls - Lénderfinanzausgleich
EU Subsidy controls Trade in ERDF Structural
foodstuffs Funds/Cohesion Fund
WTO Subsidy controls Trade in -
foodstuffs

growth hormones incompatible with WTO law are especially telling. In
both cases, a highly elaborate institutional design and a decision that
was widely perceived as meeting the criteria of valid law met with open
non-compliance on the part of its addressees over a considerable period
of time (see in more detail chapter 4 by Jiirgen Neyer).

e The redistribution of financial resources between territorially defined
political units is the object of our last comparison. Both the inter-
governmental system of the German Bundeslinder and that of the
EU have developed parallel market-making and redistributive market-
correcting mechanisms. In both systems, redistribution is considered
of constitutional importance and is explicitly codified as an essential
element in the political order. Its realization, however, is in both cases
the product of intergovernmental bargaining, and is therefore heavily
influenced by a variety of political concerns. The legal principles, the
political practice, as well as the degree of redistribution are all quite
similar at both levels. Both mechanisms redistribute a similar amount
of resources among a similar number of states.

Table 1.2 indicates that the study is only partially successful in identify-

ing comparable policies for each policy type at each level. Nevertheless,

we came up with three meaningful sets of comparisons and at least two
policies for each level. The specific set of cases under question indicates

a special focus on the EU, which should allow for additional insights into

the characteristics of this multilevel governance system.'”

In all the three sets of comparisons, the addressees of the regulation
are territorially defined political units, which claim some element of

15 It should be added that all three policies that are compared across levels are strongly
politicized. Each case attracted attention from the media and public opinion. While,
strictly speaking, this feature of our selected cases restricts the generalizability of our
results to similarly politized policies, it helps to highlight the issue of legitimacy.
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statehood.!® Although this feature of our design undeniably increases
comparability, it requires elaboration on at least three counts. First, this
design does not aim to compare the difference in compliance on the part
of addressees of a regulation. For this reason, the currently quite popular
“goodness of fit” explanation of compliance (see e.g. Cowles et al. 2001)
is of secondary interest to our study. By comparing regulations on dif-
ferent levels that are similar in depth, we can assume that the “average”
goodness of fit remains more or less constant for each level. The respec-
tive differences among addressees has little relevance to the question we
pose. We focus on those addressees that display little goodness of fit and
therefore may present real compliance problems.

Secondly, the focus on regulations which address themselves to ter-
ritorially defined units does not imply an exclusion of societal actors
from the study in general. On the contrary, we systematically differenti-
ate between the immediate addressees of a regulation and those who are
affected by it in other ways. While the former are those actors that are
primarily required by the regulation to undertake or refrain from certain
activities (and to whom the question of compliance or non-compliance
applies), the number of those who are ultimately affected by the regu-
lation can be far greater than the number of its direct addressees. They
include, in some instances, the ultimate targets of a regulation — those
whose behavior needs to be changed to solve the problem (e.g. producers
in many environmental treaties) as well as those who just feel the effects
of a given regulation (e.g. workers and consumers in many free-trade
treaties). In our study, we therefore include and distinguish between reg-
ulatory addressees, regulatory targets, and affected actors. However, only
territorial political units — as regulatory addressees — appear as dependent
variables. Regulatory targets and affected actors are included on the side
of the independent variable.

The focus on territorially defined political units that claim some degree
of statehood as addressees of a regulation and thus as those actors who
can or cannot comply with regulations raises a third issue. On the one
hand, the relations between the Federal German Government and the
Ldnder in the issue areas examined are not especially hierarchical when
measured in legal or institutional rules. In the case of Germany, this gen-
eral characteristic of federalism is emphasized additionally by the fact
that the ultimate jurisdiction on the interpretation of the constitution lies

16 This is also true of the German Lénder. In a discussion paper on the future of federalism in
Germany in the light of European integration, the Governors of North-Rhine Westphalia
(Wolfgang Clement) and of Saxony (Kurt Biedenkopf) start from the position that “a
statehood of its own for the Ldnder is the essential substance of the principle of a federal
state” (Frankfurter Allgemeine Zeitung, 13 December 1999, 2).
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with the Constitutional Court and not with the Parliament or the Federal
President. No central agent is in charge of coercing the Ldnder into com-
plying with the regulations in question. In the EU, on the other hand,
the institutional role of central agents in implementing the agreements
seems more pronounced. According to Article 211 of the Consolidated
Version of the Treaty Establishing the European Community (following
the Treaty of Amsterdam) it is the Commission that shall “ensure that
the provisions . . . are applied,” and according to Article 220 (formerly
Article 164) the European Court “shall ensure that in the interpreta-
tion and application of this Treaty the law is observed.” The impo-
sition of sanctions to punish non-compliance has only been possible
since the Maastricht Treaty came into effect (i.e. since 1993). Now the
Commission can demand penalty payments from member states after
a judgment to that effect has been passed by the Court (Article 228,
formerly Article 171 (2)). A similar though far more common prac-
tice leading to the sanctioning of member states is the procedure that
allows other member states to initiate this process (Article 227, formerly
Article 170). In addition, the principle of direct effect holds open the
possibility of states being required to pay compensation to societal actors
if non-implementation results in damages.!” Even the WTO agreements
under question make more legal provisions for sanctions than the German
constitution, through compensation and the suspension of concessions,
in cases of non-compliance (Article 22 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes). However, these
provisions are less pronounced than in the case of the EU. Most impor-
tantly, there is no centralized procedure, as there is in the EU, to inves-
tigate potential transgressions. Moreover, compensatory penalties serve
more as restitution for the affected victim than as a coercive means to
change the behavior of the violator. Sanctions, which can be defined as
secondary collective goods,'® are not imposed by a third party but must

17 Direct effect has been established by a number of court decisions. This doctrine declares
that, as long as they are sufficiently precise, the rules of the EEC Treaty are binding not
only on the Community and the member states but are also valid “directly” and create
subjective rights: anyone may claim the subjective rights contained in the Treaty, and
domestic courts must guarantee their protection as if national law were at stake. The
most important court decision was the direct effect decision in Case 26/62 Van Gend en
Loos [1963] ECR 1. In 1964 (Case 6/64, Costa v. ENEL [1964] ECR 585) the Court
sought to distance the early Community legal order from the conventional structure of
international law by identifying the importance of the relationship between Community
law and individual citizens of the member states, and by asserting the superiority of
Community law over the laws of the member states. The Court argued that there had
been a transfer of sovereign powers by the member states to the Community. Moreover,
in Joined Cases C-6/90 and 9/90, Francovich v. Italy [1991] ECR I-5357, the Court
has established the right for individuals to receive compensation if non-implementation
results in damages.

18 Theoretically the provision for sanctions is a secondary co-operative problem, which
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be executed by the inflicted party. Although the influence of the Dispute
Settlement Body is significantly enhanced by the fact that its decisions
cannot be simply repudiated by the apparent losers of a dispute, but only
“by consensus not to adopt” (Article 17(14)), the “execution” of these
judgments still remains decentralized and legitimate sanctions are limited
to compensatory penalties. '’

Does this mean that the relationship between Ldnder and the federal
level in Germany is less an expression of the national context than is the
relationship between states and either the EU or the WTO? Does this
undermine the thrust of this study? No, it rather points to an important
distinction: one between a generally vertical national setting on the one
hand and a legal or institutional hierarchy with respect to certain issues on
the other. The issue specific institutionalization of independent agents,
and even the introduction of an institutional hierarchy, is independent
of the national context and can take place in the absence of a material
or coercive hierarchy.’’ One can certainly have independent agents and
institutional hierarchy beyond the nation-state — indeed it is only this that
makes law beyond the nation-state attainable. These institutional features
will be discussed under the label of legalization. They need more detailed
analysis in relation to each of the case studies, given that they vary from
one issue area to the next.

In contrast, Realists and Communalists point to other features of the
national context which distinguish it from the international setting. These
features are properties of the national context as such and do not vary
from one issue area to the next. The first of those features is the commu-
naliry aspect, according to which questions of law and justice can only be
dealt with meaningfully within communities that share common values
and ideas. This variable is easy to assess. According to the Communalists,
such communities are closely bound to nations with shared memories and
shared traditions. In the international context, such communities have
hardly developed at all. The exception is the EU, which may show some
signs of a regional community, but which is — at least from the point of

can hamper co-operation, because the actual provision of sanctionary measures can be
a collective good. See Ostrom (1990) and Zangl (1999). In the WTO, the institutional
solution to this secondary problem has been performed so skillfully that the problem is
now hardly perceptible. The high costs involved in imposing penalties on large competi-
tors are generally not perceived as costly.

See Victor (2000) for an excellent study of compliance conflicts in the WTO, relating
specifically to the Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS). See also Godt (1998).

Legal hierarchy comes close to what can be labeled “authority,” as discussed by Capo-
raso (2000: 8-9). This concept refers to the right to rule without resting necessarily on
power or common reason. It is “the hierarchy itself, whose rightness and legitimacy”
are recognized by both those who command and those who obey (see Arendt 1961).
However, since the concept of “authority” is so contested, we do not use this term.

—_
©
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view of the Communalists — still underdeveloped when compared with
national communities. The second feature refers to the shadow of mate-
rial hierarchy. Material hierarchy is created by an independent agent that
is able to enforce rules generally on the basis of a superior availability of
material resources. In the national context, the same agent generally also
establishes legal or institutional hierarchy. Yet material hierarchy is dif-
ferent from institutional hierarchy. The EU, for example, has some insti-
tutional and legal hierarchy characteristics but does not work under the
shadow of a material hierarchy. In fact, there are no provisions to coerce
member states further in the case of non-payment of penalties or com-
pensation. Although Article 7 (formerly Article F.1) of the Consolidated
Version of the Treaty on European Union does contain procedures for
restricting membership rights, it applies only with reference to Article 6
of the same treaty, that is, violations of the principles on which the Union
is founded such as “liberty, democracy, respect for human rights and fun-
damental freedoms, and the rule of law” and it is unlikely that member
states would treat non-payment of penalties or compensation as a viola-
tion of the rule of law. Thus, although there is a legal hierarchy within
the EU institutions, it is not backed by a historically established material
superiority of any central power. The same applies to the WTO. In con-
trast, in Germany the federal states do work under a shadow of material
hierarchy. As Weiler (2000) points out, unlike federal states such as Ger-
many, the WTO and the EU, in spite of their sanctioning instruments,
do not have the capability to coerce addressees into compliance.

To be sure, the legal requirements that need to be fulfilled before
material hierarchy can be employed in Germany are quite demanding.
Although —according to Article 37(1) of the Basic Law — the Federal Gov-
ernment may “with the consent of the Federal Council, take the necessary
coercive Federal measures to urge a Land to fulfill its obligations” and
then has “authority over all the Ldnder and their administrative offices”
(Article 37(2)), before it can subject a non-compliant Land to constitu-
tionally valid coercive (but non-military) measures it must have its posi-
tion validated by the Federal Constitutional Court, take into account the
principle of proportionality and win the support of the majority of the
Ldnder. Yet the concept of the shadow of hierarchy, as used here, refers
mainly to material backing. According to the Realists, at least, it is the
Federal Executive which controls the armed forces. It is the federal level
that is seen as the supreme authority. Whereas relationships between the
states in a federal system are not in all respects legally hierarchical, they
take place under the shadow of a material hierarchy, as is indicated by
a historically established superiority of material forces on the part of the
central state — this is seen most clearly in the US. This point of view
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Table 1.3 Hierarchy vs. anarchy disaggregated

Institutional/legal
hierarchy in the issue Communality Shadow of material
areas in question hierarchy
Germany Low High High
EU High Modest Low
WTO Modest Low Low

is shared by Realists and Decisionists who are, after all, the principal
opponents of the notion of valid law beyond the nation-state, and who
emphasize a structural difference between federal states and international
anarchy so as to demonstrate the weakness of international institutions:
“To the extent that a federal organization has developed a quality as an
actor of its own, the power and security dilemma between the states is
resolved, yet it persists in the relationship of the federation with other
states, especially great powers” (Link 1998: 107; see also Mearsheimer
1994).%!

In sum, the test of the two principal hypotheses, that is whether com-
pliance is systematically higher in the national context than it is beyond
the nation-state, refers to the variables “communality” and “material
hierarchy.” The presence of both communality and material hierarchy
necessarily locates this within a political system which possesses the
authority to settle ultra vires conflicts, be it the Parliament of Great
Britain or the supreme courts of federal states. Although communal-
ity and material hierarchy can vary along a continuum and are not just
dichotomous, Germany — even regarding the relationship between the
different territorial units — represents a national case, whereas the EU
and the WTO clearly do not. By comparing compliance with regulations
which share a similar content and depth, across different political set-
tings (with varying degrees of material hierarchy and communality), we
can directly test the two principal hypotheses. To the extent that compli-
ance is not perfectly explained by the national context hypothesis, further
explanatory questions arise. Keeping the policy type constant and varying
the institutional context seems a promising way of probing the explana-
tory power of institutional compliance mechanisms outside the national
setting, for example the legal hierarchy that is referred to in table 1.3.

21 Policy analysts come to the same conclusion on the difference between the EU and
federal states: “The EC has no institutional authority with which to threaten, coerce,
or otherwise influence recalcitrant members . . . By contrast, the US government has
considerably more enforcement capacity” (Vogel and Kessler 1998: 26).
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Table 1.4 Sources of non-compliance®>

Rule is not challenged Rule is challenged
Voluntary non-compliance Cheating Norm is considered wrong
Involuntary Ambiguity / impreciseness Lack of capacity to
non-compliance of a norm implement / inadvertent

non-compliance

1.3 The causes of and cures for non-compliance beyond the
nation-state: Four theoretical perspectives

If the second principal hypothesis holds, compliance with regulations
varies, among other things, with the legitimacy, the legalization, the reflex-
ivity and the availability of horizontal coercion, and is not dependent on
the existence of a national context. Clearly, we want to know more about
the additional determinants of compliance, other than national context.
We categorize these determinants by focusing on the different sources of
non-compliance. Presumably, these are important factors in the way in
which cases of non-compliance are dealt with. We may distinguish four
sources of non-compliance (see table 1.4), by examining first whether
non-compliance is voluntary or involuntary, and secondly whether the
non-compliance amounts to a substantial challenge to the rule in ques-
tion in terms of its rightness, or whether it is essentially an expression of
a “technical” problem.

Chearing takes place when actors with a perfect understanding of the
rule secretly violate it to their own advantage. The advantage gained is
opportunistic, that is it depends on the persistence of the obligation as
such. For instance, the use of hidden subsidies in order to place domestic
industry in an advantageous position would be a case of cheating. Non-
compliance due to the ambiguiry of a rule is different in that it does not
necessarily require secret activities and does not even necessarily benefit
the party that is charged with non-compliance. For instance, expendi-
tures that are motivated by the desire to strengthen regional research and

22 The fourth source of non-compliance — lack of capacity to implement — needs further
elaboration. The underlying “challenge” to the rule in this case is somewhat different
from an outright questioning of its validity. It is not its normative validity but its practica-
bility that is challenged. Hence, the immediate response to these cases of non-compliance
is more often a discourse about the possibility of changing its details, so that the rule can
become effective, than giving it up entirely. In this sense, the rule is challenged less than
in the case of cell 3 (ambiguity/impreciseness of a norm).
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development — be they efficient or not — might be interpreted as rule-
breaking subsidies. When a norm or rule is considered wrong, parties may
openly and voluntarily disregard it, in spite of the precise formulation of
the rule. In these cases, transgressors point to the wrongness of the rule
as their reason for non-compliance. In the BSE case, for instance, some
governments openly declared the obligation to readmit British beef to
be wrong. Civil disobedience is the most clear-cut example of this type
of non-compliance. An open, but involuntary violation occurs when an
actor discovers that it does not have the capaciry to fulfil obligations. In these
cases, the non-compliance is open; there is neither any debate on the
correct interpretation nor on the validity of the norm in principle, but
reference is made to practical limitations in fulfilling it. Less developed
states often run into such difficulties when they sign ambitious interna-
tional environmental treaties.

Each of the four sources of non-compliance relates to a certain theoreti-
cal perspective on compliance.?’> We label the four theoretical perspectives
on compliance “rational institutionalism,” “legalization,” “legitimacy,”
and “management” respectively. These four perspectives are not so much
clear-cut theories of compliance, but rather point to a set of perspectives,
as well as a set of processes and variables, that help us to understand
compliance issues. These four theoretical perspectives overlap signifi-
cantly. For instance, none of the perspectives denies the importance of the
adequate monitoring of a regulation; however, they put different weight
on the relative importance of different variables. While these perspectives
do not flow directly from different theories of international relations, in
the same way as the first principal hypothesis flows from Realism, they
are nevertheless clearly related. While the term “rational institutional-
ism” is directly used as a label for a theory of international relations,
both “liberalism” and “social constructivism” — other theories of inter-
national relations — contribute to the legalization as well as the legitimacy
perspectives. The management perspective draws on various theories of
international relations. At the same time, the four perspectives have affini-
ties to different theories of law. In sum, each of the four theoretical
perspectives on compliance are problem-driven attempts at theorizing,
with a grounding in compliance issues and they draw upon and com-
bine processes and factors that are emphasized by different theories and
disciplines.

23 For other categorizations of approaches explaining compliance see, among others, Haas
(1998); Hathaway (2002); Hurd (1999); Jacobson and Weiss (1998a); Underdal (1998);
and Vogel and Kessler (1998).
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1.3.1  Cheating and rational institutionalism

This theoretical perspective on compliance with intergovernmental agree-
ments regards cheating as the major problem and positive and negative
incentives (coercion) as the only solution. The primary focus is clearly
on the first dimension of compliance, that is, the difference between obli-
gations and actual behavior. It is based on the assumption of rational,
unitary actors who are only willing to co-operate on the basis of a com-
mon agreement if the cost-benefit calculations predict positive results.
Costs and benefits must not only be seen from the narrow economic per-
spective, but can also include, for example, power or prestige. This has
two implications for rule compliance: on the one hand there is a high
incentive for each of the participating actors to enjoy the benefits of co-
operation without meeting the costs themselves (free-riding or cheating).
On the other hand, there is the perpetual concern that cheating by some
actors changes the cost-benefit calculus for all participants, resulting in
a breakdown of co-operation with negative repercussions for all partici-
pants.

This perspective on compliance is somewhat related to a view of law
which lays emphasis on the role of sanctioning by an independent central
agent, which can be distinguished by its superior force (e.g. Kelsen 1966).
It also strongly emphasizes the use of threats and sanctions against non-
compliant actors as a means of reducing cheating. Thus, a “punishment
strategy is sufficient to enforce a treaty when each side knows that if the
other cheats it will suffer enough from the punishment that the net benefit
will not be positive” (Downs et al. 1996: 385). Hence, this perspective is
related to one component of the first principal hypothesis, according to
which agreements and regulations are not really law-like unless they are
backed by a coercive force and are accompanied by “enormous resources
devoted to enforcement and surveillance” (Hurd 1999: 384). However, it
does not necessarily restrict law to the national setting, since it is open to
the notion of horizontal coercion and acknowledges that some agreements
manage to work in the absence of coercion.

Rational institutionalism considers a high rate of compliance with reg-
ulations beyond the nation-state to be possible. It points out that in most
cases the participants’ interests and motives for co-operation are mixed.
Besides an interest in the short-term maximization of individual gains,
future considerations might also make actors act cautiously in a way that
does not endanger co-operative outcomes. In this sense, compliance can
work on the basis of the actors’ belief that this promotes their self-interest
(Hurd 1999: 385). Consequently, the process of rule implementation is
itself due to compliance bargaining (Jonsson and Tallberg 1998). Two
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important differences to Realist thinking should thus be emphasized.
First, coercion in the form of threats and sanctions is not necessary for
all types of co-operation. In some successful institutions there is no sig-
nificant requirement for threats and sanctions, whereas others indeed
require coercion to work. In order to understand this discrepancy, atten-
tion should be paid to situations in which actors seek to form institutions.
Accordingly, threats and sanctions are only required if some actors have
an incentive to defect.’? Secondly, although all regulations with an incen-
tive to defect must be underpinned by threats and sanctions in order to
guarantee their durability and reliability, it seems possible to achieve this
even in the context of a symmetrical power relationship. In these sit-
uations, tit for tat allows the evolution of co-operation under anarchy
(Axelrod 1984; Keohane 1984). In other words, horizontal coercion can
function as an equivalent to material hierarchy.

A sustainable regulation depends, however, on a number of additional
conditions that make horizontal coercion effective in the first place. It
is in this regard that international institutions, once established, gain
an independent role and are of the utmost importance in international
politics. These conditions can be derived from secondary co-operation
problems, that is the costs involved in constructing and maintaining a
regulation (Axelrod and Keohane 1985; Keohane 1984; Martin 1993;
Ostrom 1990; Zangl 1999; and Ztrn 1992). First of all, verification pro-
cedures for parties’ (non-)compliance need to be reliable and not too
costly. For instance, the verification of tariff levels in international trade
is much easier than the verification of subsidies. Besides the type of regu-
lation, the extent of verification problems can, among other factors, also
be influenced by an intelligent institutional design (see Mitchell 1994;
Wettestad 1999). Secondly, the sanctioning of a non-compliant party
should not be too costly for the sanctioning party. Sanctioning by mil-
itary means, for instance, is by necessity extremely costly, while sanc-
tioning in the form of penalty tariffs is considered beneficial. Again, a
skillful combination of the underlying problem structure and the institu-
tional design determines the costs of sanctioning. In sum, rational insti-
tutionalism points to an institutional setting and a problem structure that

24 For discussions about the underlying situation structure and appropriate institutional
design, see Martin (1993), Mitchell and Keilbach (2001), Scharpf (1997), Stein (1983),
and Zurn (1992). In any case, the most important determinant of co-operation and
compliance is, in the view of rational institutionalism, the so-called situation structure,
that is, the interest structure that constitutes the collective action problem (see Oye 1986,
Zurn 1992, and Martin 1993; and see Hasenclever et al. 1997 for an overview). In our
study we aim to keep the situation structure constant by comparing similar regulations
across levels.
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facilitates the verification of rule-compliance, and does not involve high
costs for the party that seeks to impose sanctions.

This general perspective on compliance with intergovernmental agree-
ments has been used in an array of studies. O’Connell (1992) and Baker
(1992) provide evidence that international environmental agreements
only work if threats and sanctions are applied. These could, for instance,
be export and import limitations for goods to and from countries that do
not comply with, or even enter, such agreements. In addition, Morgan
and Schwebach (1997) suggest that, in order to take effect, the cost
of sanctions to a potential rule-breaker must considerably outweigh the
advantages to be gained by their non-compliance. In line with rational
institutionalism it has been argued that institutions increase compliance
by taking on the role of an independent and credible third party to ensure
the fair distribution of co-operation costs and benefits (Mills and Rock-
off 1987; Gibson 1989). They encourage the reliability of all participants
by administering the monitoring procedures (Raustiala and Victor 1998;
Subak 1997; SzéI1 1995; Macrory 1992; and Wettestad 1999), and finally,
by sanctioning infringements of the rules without giving rise to a direct
confrontation between participating actors (Vidyrynen 1996; Weitsman
and Schneider 1996; and Boyle 1991).

1.3.2  Ambiguiry and legalization

This perspective sees ambiguities, their strategic abuse, as well as incon-
sistencies in rule development and application, as the major sources of
non-compliance. The solution is a process of legalization, which allows
the regulation in question to become incorporated as deeply as possible
into pre-existing rule of law systems. Moreover, this perspective stresses
the “preciseness” of norms and the need for so-called secondary rules that
help to settle disputes over the content and the application of the norms
themselves.?” It therefore focuses quite evenly on both dimensions of
compliance, trying to bring in the integrity of law as an explanatory vari-
able for compliance. It is, in a sense, the attempt to “take law seriously”
in theories of political science (cf. Joerges 1996b: 86-92).

The most fundamental assumption in this reasoning is probably that
a legal system is usually more legitimate than a specific law, which sug-
gests that a specific, law-like rule may be complied with because the legal
system as a whole is deemed legitimate. This line of argument applies

25 The major work on this view is H. L. A. Hart’s Concept of Law (1972). The classic
formulation of Oliver Holmes’s (1897) legal realism, “Law is what courts do”, should
also be noted.
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not only to national legal systems (Dworkin 1991), but also to interna-
tional law (Hurrell 1993). International law may be observed, even in
the context of contrary self-interests, not least because it is perceived as
being part of an all-encompassing normative superstructure. The blatant,
unjustified transgression of international legal regulations is thus deemed
to be akin to a general repudiation of the normative fundaments of inter-
national co-operation. In this sense, legal rules possess a compliance pull
of their own (Franck 1990). It follows that the more a rule is considered
to be part of a legal system or, to put it differently, the more an inter-
national institution is legalized, the more likely compliance with the rule
becomes.

The question then arises as to what makes decision-makers perceive a
rule as law. We consider two sets of features as fundamental to the process
of legalization; one may be called juridification, the other internalization.
Furidification refers to the process by which it is ensured that regulations
fulfill certain criteria, such as clarity, pertinence, stringency, adaptability
and a high degree of consistency, both within themselves and in relation
to other laws. Abbott et al. (2000: 401) identify three elements in this
process:*® “Obligation,” meaning that states or other actors are bound
by a rule or commitment; “precision,” meaning that the rules accurately
and unambiguously define the conduct that they require, authorize or
proscribe; and “delegation,” meaning that authority has been granted to
third parties to implement the rules, including their interpretation, appli-
cation, dispute settlement, and further rule making. Whereas, for our
purposes, the element of obligation is a little too close to our explanan-
dum (compliance), the other two elements point directly to the prob-
lem of ambiguity. The major mechanism for dealing with ambiguity is
to establish procedures that interpret rules and their application on the
basis of legal reasoning, that is “an effort to gain assent to . . . judgments
on reasoned rather than idiosyncratic grounds” (Kratochwil 1989: 119).
Governance beyond the nation-state cannot be justified in legal theory
on the basis of “bargaining” alone; it also calls for “arguing” against
the background of commonly accepted legal norms.?” The major instru-
ment for establishing these argumentative procedures is the delegation of
“authority to designated third parties — including courts, arbitrators and
administrative organizations — to implement agreements” (Abbott et al.
2000: 415). The delegation of authority includes such different tasks as

26 See also Goldstein et al. (2000). Legalization, following our terminology, describes a
double process of juridification and internalization. What Abbott et al. (2000) define as
legalization is in that sense very close to our concept of juridification.

27 Cf. Elster (1992, 1998b) and Gehring (1996) on this pair of terms. See Risse (2000) for
a treatment of communicative action in world politics.
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fact finding, dispute settlement, and rule development in the process of
rule application, each task being restricted by the principles and terms of
the agreement. The greater the autonomy of these designated authorities
with respect to each of the three tasks, the greater the extent of juridifi-
cation.

In many respects, a very high level of juridification resembles the
concept of supranationalism as applied in recent studies, according to
which supranational institutions develop rules that are considered supe-
rior to national law and involve agents who have some autonomy from
national governments — the European Commission and the European
Court of Justice are the best-known examples.?® Reference to the notion
of supremacy to national law, however, implies that supranational rules
have to a certain extent already been internalized within national legal
systems. In our view, mnternalization constitutes the second component
of legalization besides juridification.?® We build here on the theory of
the internalization of law, according to which norms above and beyond
national societies only attain full legal status when they are legally, socially
and politically internalized by those to whom they are addressed (Koh
1997: 2645-58; Raustiala 1995). Reformulating this definition slightly,
we draw a distinction between legal and civil internalization. Legally inter-
nalized refers here to the fact that norms of conduct, developed beyond
the nation-state, directly affect their addressees; civilly internalized means
that those who are affected by the regulations have actionable civil rights
(Zirn and Wolf 1999). This leads to a situation in which “enforcement
through domestic courts” is the principal means by which compliance
with international regulations is attained (O’Connell 1995: 5-7; Alter
2001).
¢ In its strongest form, legal internalization is based, above all, on two

foundations that are best illustrated by the EU: on the one hand the

supremacy of European law over national law, and on the other hand,

28 See Bogdandy (1999) and Neyer (1999) for a constructive use of the term “suprana-
tional governance.” Moravcsik (1998: 67) distinguishes between “pooled sovereignty,”
when governments agree to decide future matters by non-unanimous voting procedures,
and “delegated sovereignty,” when supranational actors are permitted to take certain
autonomous decisions without an intervening interstate or unilateral veto. On the basis
of this distinction between two subtypes of supranationality even some intergovernmental
institutions can be said to contain supranational components.

29 Keohane et al. (2000) discuss delegation — the major component of our notion of jurid-
ification — in such a way as to include what we conceptualize as internalization. Besides
independence, defined as “the extent to which formal legal arrangements ensure that
adjudication can be rendered impartially,” they also consider “access” (“ease with which
parties other than states can influence the tribunal’s agenda”) and “embeddedness”
(which “denotes the extent to which dispute resolution decisions can be implemented
without governments having to take actions to do so”) as part of “delegation.”
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the direct enforcing effect of EC]J case law, via the preliminary refer-

ence procedure that is contained in Article 234 (formerly Article 177).

These features guarantee that European law possesses an unquestion-

able validity throughout all the member states, such that Community

provisions must be seen as an inseparable part of the body of laws that
are valid for EU citizens (Weiler 1993).%°
¢ Civil internalization requires a definitive allocation of individual, sub-
jective rights. These subjective rights must, first and foremost, be indi-
wvidually actionable, that is, they must not be attributed to collectivities
or communities, but must be actionable as individual rights, so ensuring
that all those affected by a regulation have the same rights, thus realiz-
ing the principle of equality and guaranteeing reciprocity. Second, these
rights must be directly actionable. Only where rights infringements can
be brought directly before the relevant judicial body by those who are
affected can the individually allocated rights be said to take effect.
The more extensive the legal and civil internalization of international
regulations, the more likely it is that individual states and actors will
comply with them.

In sum, legalization consists of a double process of juridification and
internalization. These two components of legalization are closely related
to each other and develop their dynamics only in interaction (see Stone
and Caporaso 1998). Legalization beyond the nation-state is most devel-
oped if (i) there has been a significant delegation of the power to imple-
ment rules to agents with some degree of autonomy, (ii) the supremacy of
the international or transnational law is accepted and is ideally backed up
by direct effect, and (iii) the rules are individually and directly actionable.

Empirical studies that utilize such a conceptual framework are rare.
Besides the seminal work of Franck (1990), some studies in the recent
special issue of International Organization on legalization illustrate the
theoretical argument. In particular, Keohane et al. (2000) have explored
some assumptions relating to legalized dispute resolution. With respect
to the EU, the work of Mattli and Slaughter (1998) and Alter (2001)
is the most influential. In addition, Kiss (1996) argues, in his study of
international and European environmental legislation, that the coherent
and consistent integration of international and supranational regulations

30 While the principle of direct effect is unique to the EU, some domestic legal systems
allow the direct enforcement of international law, without prior implementation by the
national legislature. O’Connell (1995: 5) cites Paquette Habana as the most famous case
in the United States. “In Paquette Habana U.S. Navy ships arrested Cuban fishing vessels
during the Spanish-American War. The Navy wanted to sell the vessels as prizes of war.
The United States Supreme Court held that under international law, fishing vessels
cannot be captured as prizes of war.”
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into national or regional legal systems results in a decisive improvement
in the compliance they enjoy. In addition, some empirical studies that
belong to the social constructivist tradition of international relations have
contributed to our understanding of the process of internalization and
socialization of norms (see Checkel 1998, 2001; Schimmelfennig 2000).

1.3.3  Nomn-acceptance of rules and legitimacy

This perspective regards reservations about the normative validity of a
rule as the most significant source of non-compliance, and therefore the
generation of legitimacy as the solution to compliance problems. Its pri-
mary focus is on the first dimension of compliance, that is the discrepancy
between the obligations that are created by the norm and actual behavior
of its addressees. This perspective operates on the assumption that when
making and applying a law, general precepts of justice and fairness must
play a recognizable part in order for it to be legitimate. Accordingly, the
manner in which norms are generated and applied distinguishes law from
other social norms. In this sense, regulations count as law when they are
produced in the context of a legitimate norm-forming process and their
application is marked by a rational linkage to the objectives they are asso-
ciated with as well as certain general principles. In finding and applying
a law, then, general precepts of justice and fairness must directly play a
recognizable part (see Dworkin 1986; Habermas 1994a). In this perspec-
tive, the insistence on a link between legitimacy and compliance is even
more accentuated than in the legalization perspective.

In so far as law constitutes a genuinely argumentative social practice,
the required precepts of justice and fairness can best be determined pro-
cedurally. In this sense, both the discourses that are used to justify a law
and those who apply it must approximate to the principles of rational
discourse and, at the same time, include all the addressees of the regula-
tions. In this sense, the legitimacy of a rule is determined by the extent to
which rule-related decision making is considered to be fair. A procedure
is likely to be considered fair by the addressees of a regulation provided
that they have an opportunity to participate in the rule-related decision
making and it does not systematically favor certain interests over oth-
ers. Participation and impartiality are not only the major ingredients of
a normative theory of procedural justice but also enjoy a broad popular
support (see Tyler 1990). At a minimum level, participation and fairness
must apply to all governments which are the immediate addressees of a
regulation. In addition, one might require the direct or indirect partici-
pation of the final targets of a regulation (those societal actors who have
to change their behavior), most often represented by associations.
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A conception of law that is based on the integrity of decision making
and its application points in addition to a role for law that previously did
not seem to be required of international institutions. Law may be seen
as constituted by carrying out a pivotal function between the normative
framework of the social and political system on the one hand, and the
perceptions of good and bad by the regulatory addressees and other
affected parties on the other. In the words of Jirgen Habermas (1994a:
78): “The law acts, as it were, as a transformer, ensuring in the first place
that the network of socially integrative pan-societal communication does
not break down. It is only in the language of law that normatively mean-
ingful messages can circulate throughout society.” Law hereby develops
a socially integrative function of its own by, on the one hand, facilitating
a codification of normative claims on the real world, while on the other
hand remaining equally responsive to problem pressures from that real
world. This social integration comes about through a common language,
and presupposes a direct linkage between the law and the individuals con-
cerned. This view of law leads directly to what one may call the societal
internalization of legal norms (Koh 1997; Ziirn and Wolf 1999). This
means that not only all the potential regulatory addressees and targets,
but also all others who are affected must have a chance to take part in
these discourses. Publicity, or public discourse, is consequently crucial
if the instrumentalization of law, for the purposes of gaining power, is to
be avoided. Publicity, and public discourse, averts the danger of social
power becoming transformed into administrative power.

In sum, the legitimacy perspective emphasizes two determinants of
compliance: (i) the degree to which rule-related decision making is con-
sidered as procedurally just, through its incorporation of all regulatory
addressees as well as all the associated targets of the regulation and
(i1) the extent to which all those affected by the rule know and recog-
nize the rule as being the result of a public discourse.

The legitimacy perspective is reflected in the literature in three con-
nected strands of theory. First, Gaubatz (1996) challenges the argument,
well-known in older studies, that democracies are unreliable at the inter-
national level, since they only adhere to agreements as long as the domes-
tic balance of power permits. Gaubatz argues that it is precisely because
of their pluralistic participatory structures that democracies are reliable
partners. This result is reflected by the studies into the effect of par-
ticipation in international environmental treaties (Victor, Raustiala and
Skolnikoff 1998: Part IT; Wettestad 1999: 176-178).>! Secondly, there

31 See, however, Simmons (2000a), who disaggregates democracy into a participatory and
a rule of law component, and argues that participatory structures negatively affect com-
pliance rates, while the rule of law has a positive effect.
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are several studies that emphasize the fundamental significance of proce-
dural justice in generating rule compliance (Tyler 1990, 1997; Lind 1995)
and which repudiate recourse to sanctions as a means of enforcement,
because this simply leads to deadlock. It is more important to involve the
participants in the formulation and realization of a legal “co-production”
(Curtis et al. 1991). Thirdly, in several studies, Gibson points out the dis-
tinction between “diffuse” and “specific” support (Gibson and Caldeira
1993, 1998; Caldeira and Gibson 1995), emphasizing that in order to
attain a high degree of compliance the relevant regulations must be
bolstered by broad “diffuse” support for the decision-making system
itself.

The legitimacy perspective also sheds light on the tension that is
inherent in the relationship between the external restrictions and the
internal demands on the decision-making process, as emphasized in the
liberal theory of international relations. While some claim that interna-
tional agreements are a proven means of disciplining domestic political
and social interests and of strengthening the position of governmen-
tal actors (Wolf 2000; Moravcsik 1997b; Rieger 1995), others argue
that they put executives in a permanent state of conflict with impor-
tant interest groups regarding their scope of action, thus making them
highly dependent on dominant domestic interests and normative con-
victions (Moravcsik 1998; Miller and Risse-Kappen 1990; Slaughter
1993, 1995; Zangl 1999). Studies on compliance can be categorized
according to these views. Goldstein (1996) and Haas (1998), for insta-
nce, argue that governments are able to hold national interest groups
at bay by complying with international agreements, which they, after
all, concluded and which presumably therefore reflect their own inter-
ests. Sometimes, for example in the field of trade and commerce, gov-
ernments even use international agreements as a pretext to enforce
domestic deregulatory measures that they had in mind anyway. In con-
trast, Underdal (1998), Mendrinou (1996), Raustiala (1997), and Lukas
(1995) emphasize the predominance of societal interest groups and
private actors in the implementation of regulations. If these domes-
tic actors cannot be persuaded to co-operate, then many agreements
might collapse anyway due to national resistance to their government’s
policies.

1.3.4  Resources and management

This theoretical perspective regards the continuing presence of imple-
mentation problems as a major challenge to compliance, and proposes a
reflexive solution, which would manifest itself in regulatory deliberation
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by experts.>? This approach perceives law as a process of permanent inter-
active adjudication based on reasoning (Joerges 2000; Selznick 1985).
The focus of this perspective is thus primarily on the second dimension
of compliance, that is, the way in which charges of non-compliance are
dealt with after they have been put forward. This involves a challenge
to the coercion perspective because it points to two empirical anoma-
lies. In international treaties, “sanctioning authority is rarely granted by
treaty, rarely used when granted, and likely to be ineffective when used”
(Chayes and Chayes 1995: 32). Nevertheless, overall, compliance with
international obligations is remarkably high (Young 1999a: Chapter 4). It
is concluded that mechanisms other than coercion are more important.
Moreover, this perspective even challenges the view that cases of non-
compliance can easily be identified from the perspective of an outsider.
Regulations, compliance and non-compliance should rather be regarded
as elements in a continuous process in which, by means of a form of
“managed compliance,” rules are applied and modified, with the object
being to ensure that the criteria for effective regulation are continually
fulfilled. The production and implementation of rules is thus an iterative
process, and it is hard to distinguish one from the other at any given point
in time.?> In this connection, the authors assume that “foreign policy
practitioners operate on the assumption of a general propensity of states
to comply with international obligations” (Chayes and Chayes 1995: 3).
Hence, they draw particular attention to the fact that non-compliance
is often unintentional. Unintentional non-compliance may occur for a
number of reasons. Ambiguity and the indeterminacy of rules certainly
amount to one reason, but a state’s inability to fulfill its obligations, as
well as the failure of a treaty to adapt to changing conditions, count as
equally important, if not more important reasons for non-compliance
(Chayes and Chayes 1995: 9—-17).

Those who hold this perspective are able to draw upon studies that
emphasize two aspects of good compliance, each of which are compatible
with the managerial approach to compliance. Compliance management
is thus successful if sufficient resources for implementation are available
to all parties, and if the compliance management system displays a high
level of reflexivity and flexibility by heavily utilizing expertise, so as to be
responsive to new problems.

32 From this perspective, deliberation is mainly a reference to a dyadic setting, in the sense
of communicative action, and has little to do with legal reasoning in a triadic setting,
which is bound up with the legalization perspective.

33 This emphasis on the legal process demonstrates the significant similarities that exist
between this perspective on compliance and the so-called New Haven School (see
McDougal, Lasswell and Reisman 1968).
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Studies in this tradition demonstrate that it is of the utmost importance
that the necessary financial and technological resources are available to
all the addressees of a regulation. Unintentional non-compliance is often
due to a lack of administrative, technological and financial resources.
Therefore the availability of mechanisms to ensure that resources are
transferred to those addressees who lack resources improves compli-
ance as well as effectiveness. In particular, studies on compliance with
international environmental agreements have shown the significant role
played by resources, especially when addressees are obliged to undertake
action, rather than merely refrain from certain activities (Haas, Keohane
and Levy 1993; Chayes and Chayes 1995; Ponce-Nava 1995; Ziirn 1998:
Chapter 6).>*

Moreover, a high degree of regulatory reflexivity seems to require a
constant and reliable flow of information concerning solutions to both
problems and efficient compliance. Again, studies on international envi-
ronmental agreements have emphasized this aspect. Haas (1998) under-
lines the role of epistemic communities in drawing up standards so as
to identify acute problems and in finding adequate solutions. Underdal
(1998) points out the importance of ideas and learning processes to reach
a high degree of compliance in politically amicable contexts. So-called
comitology procedures in the European Union seem to provide a prime
example of this. The implementation of EU regulations is to a large extent
managed by committees, which work on the basis of expert arguments,
and can consequently be interpreted as operating a form of deliberative
supranationalism (Joerges and Neyer 1997a, 1997b).

The review of these four perspectives on the causes of and cures for
non-compliance generates a set of variables that will be taken into account
in our study, which seeks to explain compliance and non-compliance
beyond the nation-state (and see table 1.5). This set of hypotheses enables
us to move beyond the dichotomy that is presented by the two principal
hypotheses discussed in section 1.1. Ideally, they provide an explanation
for the variations in compliance that one can observe in different cases
across different levels.

1.4 Empirical and normative results

This project is a product of co-operation between lawyers and political
scientists. Political science is mainly concerned with descriptive questions
such as the degree to which rules are obeyed and why some rules are better

34 See, e.g., the contributions to Cowles, Caporaso and Risse (2001) and Knill and
Lenschow (1999) which point to similar effects in relation to EU policies.
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Table 1.5 Perspectives and variables

Rational insti- o casy verification of rule-compliance
tutionalism o sanctioning does not involve high costs for the sanctioning party
Legalization o autonomous third party supervision of rules (juridification)

supremacy and direct effect (legal internalization)
rules are individually and directly actionable (civil internalization)

Legitimacy « participation of all executive addressees and all associative targets of
the regulation
« involvement of the broad public in rule-formulation and application
Management « sufficient capacities for implementation are available to all parties®’

o flexibility through reflexivity

complied with than others. “Law, by contrast,” as international relations
theorist Martha Finnemore (1996: 142) eloquently writes, “is largely
prescriptive, concerned with codifying and reconciling rules of behavior
for states. Questions about why these rules and not others exist or why
states comply or do not comply with them are peripheral to the realm of
law.” The question that millions of lawyers around the world are regu-
larly paid to answer is not why there is, or is not, compliance, but what
does the law command? Therefore, an interdisciplinary project on com-
pliance necessarily combines factual and normative approaches. Indeed,
the comprehensive treatment of any complex, real-world problem nec-
essarily involves both factual and normative statements. Nevertheless,
as a single proposition, the distinction between the descriptive and the
prescriptive sphere remains valid. It is therefore our aim logically to link
descriptive and prescriptive statements, thereby avoiding an impenetrable
intermingling of normative and empirical questions. Our understanding
of interdisciplinary research is thus one that takes the identity of the dis-
ciplines as the starting point of a discourse, but in no way advocates the
dissolution of the boundaries between the disciplines.

1.4.1  The principal contest — who 1s right?

Central to our study is the empirical question: what constitutes the social
and political requirements for rule-compliance? Is a satisfactory rate of
compliance — to the extent that one can justifiably speak of legal equal-
ity — only possible within the framework of the nation-state, or is it also
obtainable within a structure that extends beyond the nation-state? Qur

35 In none of our empirical cases is there a practically restrictive lack of resources so that
implementation becomes impossible. This variable will therefore not be dealt with in the
ensuing chapters.
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study rejects the hypothesis that any given regulation is better complied
with within a national political system than within a system beyond the
nation-state. In none of our sets of comparisons is compliance systemat-
ically better in the national context than in settings beyond the nation-
state. The case of subsidies (ch. 3) is especially telling. Subsidy controls,
as agreed upon by the Ldnder in Germany, are more often disregarded
than similar European and international regulations. They display a low
compliance rate and are accompanied by perpetual compliance crises.
Moreover, the pressures on the redistributive programs within Germany
seem to be at least as heavy as on the redistributive programs in the EU
(ch. 5).

This finding in no way negates the importance of institutional hierar-
chy and institutionalized coercion as a means for generating compliance.
It does show, however, that a legal hierarchy, as well as institutionalized
monitoring and sanctioning, can develop effectively within a horizontal
context. In fact, all three sets of comparisons in our study demonstrate
the relative success of the EU in generating compliance. In all three issue
areas under question, the EU achieves the best rate of compliance. In
these issue areas it is the EU that has a legal hierarchy and that works
most extensively with institutionalized mechanisms for monitoring com-
pliance and sanctioning non-compliance. Compared with the EU, a legal
hierarchy and institutionalized monitoring and sanctioning are much less
developed in the relations between the Ldnder in Germany. While the
WTO contains some weak elements of legalization and institutionalized
monitoring and sanctioning, it is much less developed in these areas (see
section 1.2). We conclude that a legal hierarchy and institutionalized
monitoring and sanctioning seem to be more important determinants of
compliance than the shadow of material hierarchy and strong communal
bonds.

1.4.2  Whar accounts for compliance beyond the nation-state?

Although institutionalized enforcement in relationships between states
can be as successful as a shadow of hierarchy and communal bonds in
achieving compliance, it is dependent on a number of interacting con-
ditions. Against the background of our four perspectives on compliance
in horizontal contexts, the ensuing chapters will develop the following
points.
¢ To the extent that horizontal sanctioning is built into the enforcement
process, it is also necessary that the verification of rule-related behavior
works, and that sanctioning measures do not impose high costs on the
sanctioning party. The WTO Treaty, which provides a prime example
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of a horizontal coercion mechanism, is a case in point (ch. 3). The
comparative analysis of foodstuffs points in the same direction (ch. 4).
Hence, the relevance of the variables emphasized by rational institution-
alism plays an important role in the generation of compliance beyond
the nation-state.

Institutional designs that are based on the theory of rational institu-
tionalism remain highly vulnerable to external shocks, especially when
instances of deep intrusion are involved, such as BSE and subsidy con-
trols. Compliance management through legalization in the form of jurid-
ification and legal as well as civil internalization can stabilize compli-
ance and partially replace horizontal enforcement. In particular, initial
non-compliance is easily handled when a regulation is heavily legalized.
Legalization is accomplished when juridification, that is the delegation
of rule supervision to a third party that acts on the basis of legal rea-
soning, is complemented by a process of internalization, that is the
incorporation of regulations which originated in a realm beyond the
nation-state into the national legal system. Probably the most likely
reason for the success of the EU in generating compliance is that the
legalization of its compliance systems is the most developed. It seems
fair to say that legalization is more developed within the political system
of the EU than in relations between the Ldnder in Germany. The guide-
lines of rational institutionalism, coupled with high levels of legalization,
seems to create a more superior enforcement mechanism than does
hierarchical coercion, not least because in a highly legalized context
sanctioning becomes legitimate (Schoppa 1999). Hence, our studies
uniformly demonstrate the positive effects of legalization on compli-
ance.

Legalization, combined with the guidelines of rational institutionalism,
seems to work very well in most situations and can explain a high rate of
compliance with a given regulation. This mechanism may come under
severe stress, however, if an issue reaches the agenda of a broader public
and in particular when the different national public discourses are both
fragmented, in the sense that they do not relate to each other, and polar-
1zed, in the sense that they lead to completely different outcomes. Both
the issues of BSE and growth hormones are cases in point. In spite of
good overall compliance rates, the respective regulations experienced
compliance crises. On these issues, national politicians, who were in
principle willing to comply with the rules, came under pressure from
national interests, backed by a more or less homogenous public opinion
(see in more detail ch. 4). By contrast, as long as structurally similar
issues are not the concern of public discourse, as in the case of subsidy
controls (ch. 3), compliance is no problem and, at worst, in some initial
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cases non-compliance might occur. Even if an issue, characterized by
strongly opposing interests, becomes public, compliance can be main-
tained and severe compliance crises avoided (recalcitrant compliance)
if the issue is the subject of an integrated as opposed to a fragmented
public discourse, such as is the case with the Ldanderfinanzausgleich
(inter-regional financial equalization) in Germany. In short, even the
best institutional design for attaining high levels of compliance with
intergovernmental agreements will break down and lead to compliance
crises when it is not backed by a public discourse among the people who
are affected by the rules. The link between legitimacy and compliance
seems to be most important when heavily legalized regulations come
under stress. Then it becomes obvious that international courts cannot
draw from a cache of legitimacy.

¢ Compliance management seems to be only partially relevant to our set
of cases. While we cannot deny the general importance of resources
for the implementation of regulations, this factor obviously can-
not explain the variance in our cases. The countries that we stud-
ied do not face resource problems with respect to the implemen-
tation of those regulations that we studied. The second aspect of
the management approach — that is the degree to which the appli-
cation of rules is conducted by means of reflexive interaction —
seems to be much more important, however. Both in the foodstuffs as
well as in the redistributive cases, one of the most important reasons for
compliance difficulties, which resulted in mere recalcitrant compliance
(without the presence, however, of either routine non-compliance or
compliance crises), was the addressees’ perception that they had insuf-
ficient opportunities to feed their concerns back into the adaptation of
rules so as to represent their changing wants and needs.

In sum, while sufficient compliance can be achieved with regulations

beyond the nation-state, this is highly conditional on the interplay of a

number of different compliance determinants.

1.4.3  Is law beyond the nation-state a valid normative project?

These descriptive findings are by no means relevant only for political
scientists. Both the point of view that “laws need coercion from above”
and the statement that “most nations comply with international law with-
out the need for coercion” are taken directly from current debates on legal
theory. Our empirical findings are therefore relevant for lawyers in that
they contribute to debates on the theory of law. The findings demonstrate
that the once fundamental difference between national and international
law has become fuzzy, and has even partially withered away. Institutional
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hierarchy, communal bonds and the shadow of material hierarchy no
longer need necessarily to accompany each other. Moreover, the study
of the causes of and the cures for compliance is also normatively driven
and is thus familiar to the thinking of lawyers. One of the concerns of all
the participating authors is the investigation of the potential for norma-
tively substantial international and supranational forms of regulation, i.e.
the development of modules for a project on complex world governance.
In the light of globalization and denationalization, it seems to us that a
paramount concern of the study of politics ought to be a reflection on
constitutional forms of governance beyond the nation-state that are both
democratically legitimate and effective in solving problems.>° For this rea-
son it does not suffice merely to qualify the role of a material hierarchy in
inducing compliance. Rather, put in more positive terms, the question is
whether and to what extent the legitimacy and the legal content of a reg-
ulation has any influence on compliance with it. We hold that the notion
of law beyond the nation-state depends on a strong empirical link between
legitimacy and compliance. The establishment and concretization of this
link is therefore of particular interest to those who believe in the need for
governance beyond the nation-state. It is in this area in particular that the
interdisciplinary quality of our project proves to be so fruitful. Juridical
concepts can be useful in expanding on rational co-operation theory and
are also helpful in specifying constructivist co-operation theory in more
detail.

In this respect our study is in line with other recent studies on the
“legalization” of the EU, and now also of international institutions, and
especially those that appeared in a special issue of International Organiza-
tion.’” These studies have observed a general shift towards an increased
legalization of international and transnational relations. Against this back-
ground, a better understanding of “the use and consequences of inter-
national law” is needed. Our argument differs from these studies in two
respects.
¢ Qur understanding of legalization involves more than the more or

less formal aspects of “obligation,” “preciseness,” and “delegation.”>®

Although we are also interested in the clarification of the role of law in

» <«

36 See Joerges (1996b) and Joerges and Neyer (1997a, 1997b) with regard to the EU, and
Zurn (1998) on the notion of complex governance beyond the nation-state.

37 See also the work of Weiler (e.g. 1998), Burley and Mattli (1993), Mattli and Slaughter
(1998), Stone Sweet and Caporaso (1998) and Alter (1998) on the EU and Chayes and
Chayes (1993, 1995), Romano (1999), and Stone (1994) on international relations.

38 See Finnemore and Toope (2001) for a critique of the conception that is developed by
Abbott et al. (2000). The study of Keohane et al. 2000, however, expands the notion of
delegation to include elements of what we call internalization.
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international politics, our understanding of law also includes aspects
such as the legal incorporation and the legitimacy of rules.

e Legalization in our research is an explanatory variable to account
for variance in compliance. In this sense, we aim to identify the
effects of legalization on the basis of a research design that makes
allowance for causal inferences (taking all due care to avoid typi-
cal pitfalls). On the basis of our case selection, we move beyond a
purely explorative discussion of the possible causes and consequences of
legalization.

In general, elaborating on the link between legitimacy and compliance, as

well as on the importance of this link to other theories, places our research

project together with other studies that consider a denationalized political
order in which law making and law enforcement is horizontalized. Estab-
lishing a link between legitimacy and compliance could have significant
implications for reflections both on law and on international politics. On
the one hand, it could significantly weaken the notion that law is restricted
to the framework of a democratic nation-state, and would thereby impact
on debates on the theory of law. On the other hand, the presence, or even
the possibility of legitimate institutions beyond the nation-state could
indicate the presence of authority and question the notion of anarchy in
the international realm (see also Hurd 1999: 399).

1.4.4  How to promote law beyond the nation-state?

The normative background to our straightforward empirical inquiry
requires us to elaborate further on the normative implications of the whole
study. With our project we would also like to make an original contribu-
tion to a theory of good governance in supranational and transnational
contexts by determining the characteristics which a just political order
should have in the age of denationalization. Each of the two disciplinary
perspectives has its own typical way of examining this question.

Political scientists usually base their recommendations on relatively
fixed principles and concepts of democracy, and concentrate on the ques-
tion of how these principles can best be institutionalized under the given
socio-cultural and socio-economic circumstances. This approach is there-
fore particularly concerned with formulating proposals for institutional
reform. Our empirical findings can therefore be used in the development
of international institutions that are designed to induce compliance. This
development uses building blocks to develop regulations which enjoy
sufficient compliance and integrity to be considered law. In this regard,
as a first step, it seems important to design international institutions
so that they allow for institutionalized coercion in a horizontal context.
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Compliance is further enhanced if institutionalized horizontal coercion is
complemented by compliance management mechanisms as well as with
juridification. More advanced compliance tools include processes of
law internalization. Finally, intensive co-operation necessarily raises the
issues of public opinion and public discourses. It is not the absence of
hierarchy in the international sphere, but rather the lack of acceptance of
governance beyond the nation-state, which seems to be the real Achilles
heel of international co-operation. Thus, governance beyond the nation-
state requires a qualitative step away from the executive multilateralism of
the post-World War II period to a form of socially consented multilateralism
in the age of globalization (see ch. 6). This Achilles heel also hampers the
development of a “globalization of law.”>°

Lawyers, by contrast, tend to develop a constitutional perspective of
law production out of a precise understanding of emerging legal prac-
tices. A constitution in this view is “a body of metanorms governing how
low-order norms are produced, applied and interpreted” (Stone 1994:
443). One critical empirical test for a constitutionalist perspective on
European and international political processes is whether there are pro-
cedures which ensure the coherence of “facts and norms.” Only against
this empirical background does it make sense to consider the practical
possibilities of a “democratically legitimate” polity within that context
and then to classify law systematically. In chapter 7, therefore, Chris-
tian Joerges builds on our findings about the link between legitimacy and
compliance. He puts forward a constitutional notion of deliberative supra-
nationalism that is conducive to compliance and could provide the basis
for law beyond the nation-state. Deliberation becomes the normative leit-
motiv that inspires the organization of transnational problem-solving and
assessment. A supranational charter is, thereby, neither required to rep-
resent a territorial state nor does it presuppose the dissolution of national
political systems. What it does require, however, is that the interests and
concerns of non-nationals should be considered and legalized through
juridification at levels beyond the nation-state and through the internal-
ization of international regulations. This deliberative supranationalism
must guarantee (i) that in the deliberations surrounding the enactment
of a particular regulation the grounds brought forward for and against it
are acceptable to all the parties involved, (ii) that it requires “arguing”
about the relevant problems, and (iii) that the general public is given the
chance to articulate its opinions on matters that would otherwise only be
dealt with in specialist media (see Habermas 1994a; Weiler, Haltern and
Mayer 1995; and Koh 1997).

39 On the globalization of law see Gessner and Budak (1998) and Voigt (1999).
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1.4.5  What is special about the EU?

Finally, this study on law and governance in postnational Europe obvi-
ously also has a specific European component. A European regulation
appears prominently in each of our three comparative studies and thus,
with all three policies examined, we compare the methods and the relative
success with which compliance is achieved with obligations created by the
EU, national political systems and international institutions. An extraor-
dinary feature of the EU seems to be its high level of legalization, which,
in turn, seems to account to a large extent for the high rate of compliance
it achieves. These findings have implications for Europeanists.

First, the more skeptical analyses of compliance in the EU, which
emphasize the high number of infringement proceedings (e.g. Knill and
Lenschow 1999), must be put in perspective. They point to the growing
number of infringement proceedings, now numbering over 1,000 a year,
and conclude that the swift and diligent implementation of ECJ decisions
has been anything but the rule (Tallberg 2002). Although these studies
are essential to understanding compliance in the EU, to some extent they
merely reproduce the perspective of the European Commission, which
complains about non-compliance partly in order to increase compliance.
The fact that the “Commission itself recognises that infringement pro-
ceedings and fines are not an effective means for enforcing environmen-
tal policies” (Borzel 1999: 10, citing the Commission) may not only be
good evidence of self-critical evaluation, but may also be strategically
motivated. In relative terms, the EU seems to be a success story in terms
of compliance. We will discuss these questions further in the concluding
chapter.

Moreover, our analysis addresses the debate over “neofunctionalist”
versus “intergovernmentalist” interpretations of European integration.*’
It shows that the role of legalization is of central importance in eliciting
compliance with European regulations. To some extent, the relationship
between the constitutive political units within the EU is more legalized —
in terms of both juridification and internalization — than it is within a fed-
eral state like Germany.*' Moreover, the member states gradually become
socialized within a network of transnational legal reasoning. In this sense,
legalization contributes to the dynamics of European integration indepen-
dently of the member state governments’ preferences. Thus, our find-
ings show an affinity to the notion of integration by law (see Burley and

40 Although neofunctionalism is established as a term, we consider it to be problematic.
Neofunctionalism, as a statement about the driving forces behind European integration,
has little to do with functionalist reasoning.

41 See Garrett, Kelemen and Schulz (1998) for a somewhat more skeptical view.
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Mattli 1993; Alter 1998; Stone Sweet and Caporaso 1998; Shapiro and
Stone Sweet 2002). Our results therefore underline the insight of Walter
Hallstein, President of the Commission between 1958 and 1967, accord-
ing to whom the EU is merely a legal community, but is not a coercive
community.*? Indeed, it turns out that the focus on law, instead of com-
pelled obedience, seems to be the strength of the Community. At the
same time, it becomes obvious that the EU has the same Achilles heel
as other international institutions. The fragmentation of national public
discourses can undermine the most intelligently designed and legalized
regulation. In this respect, the EU is still far from being a political com-
munity, which is something we usually associate with nation-states. The
problem for the EU, then, is that it is not a community with an integrated
public discourse. There is no discursive community at the societal level.

42 See also Bogdandy (1999: Chapter B 8).



2 The analysis of compliance with international
rules: Definitions, variables, and methodology

Fiirgen Neyer and Dieter Wolf

2.1 Introduction: Cross-level comparison

The aim of this chapter is to prepare the dependent (section 2.2) and
independent (section 2.3) variables — as identified in the introduction —
for the empirical analysis conducted in the case studies of chapters 3 to 5.
Our approach to the analysis of compliance differs from other research in
the field. Unlike the bulk of pre-existing studies, we aim to explain com-
pliance by comparing similar rules at different levels. The main reason
for our comparative approach is that it allows us to select cases based on
variations in the independent variable and thus to approach our topicin a
quasi-experimental fashion. Although the comparative method promises
to provide new insights by systematically focusing on the distinction
between politics in the nation-state and politics above the nation-state,
we are well aware that the literature advances a number of reservations
to such an approach. Some argue that the EU is a too specialized polity
and therefore cannot be compared to either a nation-state or an interna-
tional regime. Caporaso (1997: 1) has summarized this view: “Processes
of integration in Europe are specialized, and qualitatively different from
processes elsewhere. The historical thrust of the EC is so novel that it
truly represents a Hegelian moment, a novelty that, however prescient
in terms of future developments, has no current analogies.” Although
rarely made explicit, this argument is especially prevalent in a number
of legal approaches which categorize the EU as an economic commu-
nity (Mestmaécker 1994), as a special purpose association (Zweckverband
Sfunktionaler Integration) (Ipsen 1972) or, more abstractly, as a type of gov-
ernance which must be understood in its own terms. The basic argument
in all of these approaches is that the EU shows a number of attributes
and normative underpinnings which make it a polity su: generis (Schnei-
der 1969; Mancini 1991). As such, it is assumed to constitute a third
category between the nation-state and international organizations, which
neither can nor should be compared with any of them. This, however,
would leave us with the simple, but nevertheless unsatisfactory argument

40
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that European law is the way it is because it is European in character and
its record of compliance is due to the fact that European law is European
in kind. There has to be something more to this.!

In order to find out what this might be, this project treats the EU, fed-
eral politics in Germany and international regimes as governance systems
which share important similarities. Federal politics, the EU and interna-
tional regimes are similar to the extent that all three represent forms of
governance which:

e establish binding rules that are intended to promote the collective well-

being of their addressees;
e are occasionally faced with the situation that governmental addressees
are unwilling to comply with the rules; and, therefore,

* must find means to promote compliance.

By emphasizing these three shared elements, we can, in a first step,
abstract from the uniqueness of the three levels of politics and approach
them as comparable governance systems which face similar problems and
must look for the means to cope with them. This does not mean that we
ignore the differences between them. The purpose of this exercise is to
find a point of reference (all three are governance systems with the three
elements described above) from which we can discern observable differ-
ences (institutional variation) as variations in an underlying dimension
(the ability to promote compliance). The results expected are far from
obvious. Although some would probably argue that different degrees of
hierarchy can be used to explain both the results, in terms of the observed
degree of compliance and the tools used to promote this end, others
point to factors such as management capacities, juridification, epistemic
communities and so forth. Our comparative approach is therefore not
motivated by the desire to demonstrate that the EU is similar to either
a nation-state or an international regime. We do not side a priori with
any of the descriptions in the literature, but instead conduct an empir-
ical investigation to find out to what extent the EU, a nation-state and
the WTO differ in their ability to promote compliance as well as in the
instruments they use for that purpose.

2.2 Conceptualizing compliance — the dependent variable

Compliance needs to be distinguished from the concepts of implemen-
tation and effectiveness. Unlike these two concepts, compliance focuses
neither on the effort to administer authoritatively public policy direc-
tives and the changes they undergo during this administrative process

1 Cf. for a more detailed discussion, Moravcsik (1997a) and Marks (1997).
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(implementation)? nor on the efficacy of a given regulation to solve the
political problem that preceded its formulation (effectiveness).” Com-
pliance research is primarily concerned with the degree to which the
addressees of a rule “adhere to the provision of the accord and to the
implementing measures that they have instituted” (Jacobson and Weiss
1998a: 4).* Assessing compliance is restricted to the description of the
discrepancy between the (legal) text of the regulation and the actions and
behaviors of its addressees. Perfect compliance, imperfect implementa-
tion and zero effectiveness therefore are not necessarily mutually exclu-
sive. They may coexist, for example, if a rule is limited to prescribing
a change in applied technology without listing quantitative performance
parameters. In that case perfect compliance (a change in technology)
may coexist with both complete ineffectiveness and an impressive record
of implementation, if the new technology proves to be inadequate for
solving the problem for which it was chosen. Because compliance with
commitments is a necessary precondition for effective governance, how-
ever, compliance and effectiveness are nevertheless closely related. This
is especially the case if the rules require inconvenient behavioral changes
of the addressees. In such cases, explaining the conditions under which
inconvenient rules enjoy a high likelihood of compliance can be under-
stood as an important step towards understanding if and how effective
governance beyond the nation-state can be realized. In assessing com-
pliance we distinguish between two dimensions: non-compliance as the
difference between facts and norms and non-compliance as a process.

2.2.1  Non-compliance as the difference between facts and norms

Before any assessment of compliance can be undertaken, a point of
reference (a rule) must be identified. Without a rule detailing clear pre-
scriptions or proscriptions, (non-)compliance is difficult to assess. In
identifying such rules, the project abstains from analyzing implicit or tacit
norms, which are not clearly codified and/or lack a more than marginal
consent as to their substantial content. Such rules include, for example,
“reciprocity” (Keohane 1986), “fairness” (Franck 1995), or “justice”
(Gibson 1989). Although these norms are by no means unimportant in
achieving collective well-being, they have too little intersubjective clar-
ity to represent a point of reference for the assessment of compliance.
Likewise, the project does not analyze compliance with a whole set of

2 Cf. the research by Victor, Raustiala and Skolnikoff (1998); Mayntz (1980); Pressman
and Wildavsky (1984); and Siedentopf and Ziller (1988).

3 Cf. Haas, Keohane and Levy (1993); Miles et al. (2002); and Young (1999b).

4 Further research in this tradition can be found in Cameron, Werksman and Roderick
(1996) and Chayes and Chayes (1995).
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rules (for example the EC Treaties or WTO law in general), but only
inquires into compliance with specific rules.

Even if rules are specific and clearly formulated, however, assessing the
discrepancy between text and action is no easy undertaking. The intrinsic
ambiguity of law always necessitates acts of interpretation. To establish
the criteria which have to be fulfilled in order to determine whether there
has been “non-compliance” is therefore far from trivial. One intuitively
plausible way of conceptualizing non-compliance is to say that it exists
only when an authoritative dispute settlement body (or, even better, a
court) has decided that a rule has been broken. Unfortunately, such an
approach is rather problematic for several reasons. First, everyone is aware
of many cases of obvious non-compliance with specific rules in daily life,
which do not reach any court or dispute settlement body because the
cases are settled beforehand. Consider, for example, incidences of shop-
lifting or traffic violations, which in most cases do not reach the desk of
any judge, but which everyone instinctively considers to be classic cases
of non-compliance with specific rules. Or regarding statutory limitations
to legal redress consider, for example, the case of the International Court
of Justice in The Hague, which excludes the right of individuals or private
parties to bring cases and limits this right to the governments of sovereign
states. There are also many situations imaginable in which no court or
dispute settlement body is available. In the field of international relations
such judicial institutions are a fairly recent development. To restrict the
definition of non-compliance to judicially-decided cases would bind the
notion of compliance to the existence of a traditional division-of-power
system with a developed judicial branch.

Secondly, there are also difficulties in defining a court or an author-
itative dispute settlement body. Consider, for example, the old GATT
system, which required the consent of all parties involved in order to vest
the rulings of the arbitration body with the necessary validity. Thus, if
the loser refused to accept the decision no authoritative settlement could
be obtained from such a procedure. Intuitively, however, everyone would
agree that some kind of non-compliance had taken place. Hence, relying
on legalistic formalism is of little use when assessing compliance. Any
good assessment of compliance needs to broaden the analytical scope
in order to take into account subjective valuations on the part of other
addressees, statistical data as provided by international organizations,
and expert opinions of scholars who work in the field. In all the cases col-
lected in this volume we utilize all three kinds of sources. In the analysis
of compliance with state aids regulation and foodstuffs we started by col-
lecting statistical data, as provided by the EU, the WTO and the relevant
German authorities, which we interpreted by reference to expert opinions
and the concerns voiced by other addressees of the relevant rules. Unlike
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the last two comparisons, such statistical data on compliance issues in the
redistributive cases is of rather limited use, since no complaints of out-
right non-compliance were voiced by anyone. We, therefore, put more
emphasis on the discourse among the addressees and their subjective
perceptions of the degree of compliance other actors have shown.

In all three comparisons we inquired into whether a specific rule was
being systematically violated, violated only in individual cases, or was
always complied with. Whilst perfect compliance refers to the absence of
any clear evidence of defection, individual instances of non-compliance
and systemic non-compliance are not easy to distinguish. How many
violations of a rule, by how many actors, are necessary before it constitutes
systemic non-compliance? One option is to categorize non-compliance as
transcending the category of single case non-compliance (and becoming
systemic) if it has an observable effect on the compliance level of other
actors. If, for example, an addressee practices non-compliance as a matter
of routine, such that it becomes the standard rather than the exception,
it is most probable that other actors will also feel less obliged to comply
with the rule. To be sure, any such assessment is always difficult. In some
cases it might happen that a single incident of open non-compliance
is already enough to reduce significantly the sense of obligation felt by
other addressees. For example, a party to a bilateral treaty that openly
and comprehensively disregards its obligations may have an impact that
is sufficiently strong to torpedo the whole treaty. If the defecting party,
however, is only one of a hundred parties, and is not among the most
important (for example a small African country in the WTO), the impact
will be rather limited.

Furthermore, the significance of non-compliance varies with the degree
to which a rule is violated: a slight deviation from a rule will generally
have a different impact on the sense of obligation felt by third parties
than would an open rejection of the rule. Any assessment must therefore
be carefully argued and formulated with all the necessary reservations.
Assessing the level of compliance at a certain point in time is, however,
one of the most important issues. If the most basic requirement for a legal
norm is the condition that like cases are treated alike, the aggregate level
of compliance with a rule should be taken seriously. A further distinc-
tion employed by this project is that between “compliance” and “recal-
citrant compliance”. Whilst the former denotes a type of rule-related
action which not only accords with the prescriptions and proscriptions of
a rule but also avoids openly criticizing the rule, the latter is defined as
a type of rule-related action which combines adherence to the rule with
the voicing of an intention to change it. The act of voicing opposition to
a norm reflects, in this understanding, an incomplete acceptance of the
rule on the part of the addressee together with the announcement of the
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reluctance to obey it. Thus, compliance is only perfect if the addressee
not only behaves according to the rule but also accepts its legitimacy and
refrains from trying to challenge or change it.

Although these distinctions might look clear-cut from an analytical
point of view, it is often rather difficult to apply them empirically. First of
all, it is sometimes somewhat difficult to assess whether an allegation of
non-compliance is well founded. We may either lack the necessary facts
for a thorough assessment, or there may be difficulties in putting the facts
in a meaningful order to assess their relevance. And, secondly, even if we
thought we had all the necessary information, as well as the knowledge to
interpret its meaning, we might still be wrong by reason of simple subjec-
tive misjudgment. Any satisfactory assessment of non-compliance there-
fore should also analyze compliance as a process and inquire into the
extent to which actors are prepared to accept the authority of shared
dispute settlement bodies.

2.2.2  Compliance as a process

One way to assess this readiness is to ask for the procedural significance
of non-compliance. Procedural significance refers to what happens after
a complaint of non-compliance has been voiced. From this procedural
perspective, a vital distinction is that between initial non-compliance and
more serious compliance crises. Initial non-compliance refers to non-
compliance which does not last beyond the point of its identification by
authorized bodies such as a court, a monitoring agency, or another party
to the relevant regulation. Such behavior is most likely if non-compliance
happens by accident and is against the explicit intention of an addressee
(benevolent initial non-compliance) or the addressee is attempting to
take a free ride, but still prefers compliance over a breakdown of co-
operation (malevolent initial non-compliance). The former is the case,
for example, if a government does not have access to the necessary tech-
nological know-how and thus unintentionally violates the rules. Many
international environmental agreements are, for example, plagued with
this problem, because developing countries sign them in good faith, but
become unintentional violators due to a lack of resources to comply with
the rules (Chayes and Chayes 1995). The latter may occur if the mon-
itoring capacities of an international institution are rather weak and an
addressee tries to cheat by reaping the benefit of a rule, while avoiding
the cost of complying itself. Initial non-compliance is also the case if an
addressee claims to act in accordance with the treaty obligations, using
legal arguments to defend its action, but agrees to change that prac-
tice in reaction to a decision taken by an authorized dispute settlement
body.



46 Frirgen Neyer and Dieter Wolf

The process of establishing the Single European Market provides ample
examples of such behavior. In a lot of cases of non-tariff trade barriers,
such as technical standards or national consumer and environmental laws,
the European Commission called on the European Court of Justice to
force member states’ governments to open their national markets to goods
and services from other member states (Stone Sweet and Caporaso 1998;
Tallberg 1999). Accordingly, a reason for initial non-compliance might be
an interest in overcoming legal ambiguities so as to clarify the meaning
of a certain rule by referring the matter to a court. It may, however,
also reflect the desire on the part of one addressee to use asymmetrical
bargaining power to force other addressees to agree to a reinterpretation
of a rule. Initial non-compliance therefore can have many motives. In any
case, initial non-compliance leads to a process, at the end of which either
the non-compliant party has to change its behavior or the complaining
party withdraws its complaint.

Analytically speaking, “compliance crisis” can be clearly distinguished
from cases of initial non-compliance. We define it as non-compliance
persisting even after the decision of an authoritative body to declare the
disputed measure or action inconsistent with the obligations created by
the regulation. Empirically speaking, however, it is frequently difficult to
assess whether this disregard for the decision of an authoritative body is
present. Addressees will rarely say simply “I do not want to follow the
Court’s ruling” and will instead usually produce legal arguments to jus-
tify their non-compliant behavior or will substitute one illegal measure for
another equally illegal one. A prominent example of such behavior is the
European Union’s response to several rulings by GAT T and WTO panels
on the question of its banana quota system for the imports of so-called
“dollar bananas” from countries that are not associates to the Lomé con-
ventions. For years, Brussels either ignored the rulings, accepted counter-
vailing duties, or played for time by substituting the obviously illegal quota
system with an equally illegal one, thereby forcing the complainant states
to take recurrent legal actions to reaffirm the illegality of the European
Union’s actions (Stevens 1996; Thagesen and Matthews 1997). In such
cases, the formalistic argument that non-compliance only exists after
it has been authoritatively assessed is obviously highly problematic and
must be replaced by a subjective assessment of the validity of the claims
produced. In any case, it is of the utmost importance that one does not
simply assess who is right and who is wrong, but rather offers an overview
of both sides of the argument as presented by the relevant actors.

In combining these analytical distinctions, the studies in this book use
four categories to distinguish the different degrees of compliance (see
table 2.1). The compliance of addressees will be categorized as:
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Table 2.1 Categories of compliance

Process

Facts and norms Compliance Non-compliance

Compliance (1) -
Good compliance
@
Recalcitrant compliance
Non-compliance 3) 4)
Initial non-compliance Compliance crisis

(1) “good compliance” if the rule-related actions of an addressee show
little or no difference from the prescriptions and proscriptions of a
norm and the addressee does not publicly voice its discomfiture with
the rule;

(2) “recalcitrant compliance” if the rule-related actions of an addressee
show little or no difference from the prescriptions and proscriptions
of a norm but the addressee publicly voices its discomfiture with the
rule;

(3) “initial non-compliance” if we observe a significant difference
between the prescriptions and proscriptions of a norm and the rule-
related actions of an addressee, as well as a change in the behavior
of the addressee in response to allegations and/or a withdrawal of the
complaint;

(4) a “compliance crisis” if we observe a significant difference between
the prescriptions and proscriptions of a norm and the rule-related
actions of an addressee, but no change in the behavior of the addressee
despite the practice having been detected, challenged and/or out-
lawed by the decision of an authorized dispute settlement body or
court.

In order to assure reliable information on the degree of compliance in
each case we attempt to observe it in two dimensions. First, we try to
provide data (statistics, opinions of experts and actors in the field) on a
general level. Secondly, we support this overall picture with specific case
studies on each political level in order to offer a detailed analysis of at
least one characteristic case.

2.3 Conceptualizing the independent variables

As outlined in the introductory chapter, the choices made by the
addressees of a rule that is considered by them to be inconvenient are
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not only contingent upon the extent of that inconvenience but also on
a great number of other factors. Whilst some emphasize the importance
of sanctions, others point to the relevance of discursive processes, the
responsiveness of a rule to changing preferences, or the degree to which
arule is legalized. It is at this point that the search for additional variables
becomes important. Therefore, in order to explain the rule-related behav-
ior of the addressees, we need to explore to what extent other variables,
apart from the inconvenience of a rule, change the decisions they make.
The degree to which addressees comply with inconvenient rules is there-
fore conceptualized as a function of the degree to which an institutional
setting or the requisites of a rule provide incentives that are strong enough
to motivate actors to adapt to the requirements of the rule. The introduc-
tory chapter has already identified a number of important variables which
should be considered in explaining compliance. In the sections below we
briefly review each of the variables and prepare them for the empirical
investigations that are detailed in chapters 3 to 5.

2.3.1  Rational institutionalism

Rational institutionalism basically emphasizes two causal mechanisms,
namely monitoring and sanctions.

2.3.1.1 Sanctions Different sanction mechanisms can be dis-
tinguished according to their relative costs, i.e. whether they imply costs
which less than offset, offset, or more than offset the expected bene-
fit to be reaped by an addressee from non-compliance. It is not always
easy, however, to categorize specific sanctioning mechanisms along this
range. A comparatively inexpensive sanctioning mechanism, such as pub-
licly blaming an addressee for its violation of a rule (Weaver 1986), can
sometimes prove to be highly effective. If states are publicly blamed for
systematically violating human rights, this can easily result in a signifi-
cant drop in income from tourism and therefore prove very costly to the
non-compliant state. The distinction, however, is very helpful in high-
lighting the difference between the practice of the WTO, which autho-
rizes counter-measures in cases of non-compliance, and the practice of
the EU, which imposes fines or lump sum penalties on non-compliant
member states. The former regime does not aim to punish a violator but
only to offset the damage that has been inflicted on another contracting
party. Because the intensity of the counter-measures authorized by the
WTO may not be more than the damage (as assessed by the dispute set-
tlement body), counter-measures offer a non-compliant state the option
to continue with its non-compliant practice.
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In contrast, administrative fines or lump sum penalties imposed by
the European Court of Justice are intended to be set at a prohibitive level
(Vervaele et al. 1999). They leave the violator no real choice between pay-
ing and complying but are supposed to force it to do the latter. Finally,
an even more intense form of punishing non-compliance can be found in
provisions that accord the legal competence to interfere in the sovereign
competences of an addressee so as to compel compliant behavior. Article
37 of the German Basic Law, for example, provides that the federal gov-
ernment may use “the necessary measures” to motivate a Land (state) to
comply with its legal obligations and shall give orders which the govern-
ment of the Land is obliged to follow. Any such measures, however, are of a
legal nature only, must be approved by the federal council (Bundesrat), are
subject to judicial review, and may not be enforced by coercive (military)
means (Article 87a).

A second important distinction for categorizing sanctioning mecha-
nisms is the distinction between horizontal and vertical enforcement.
Sanctions can be imposed and enforced in basically one of two differ-
ent ways. First, the traditional self-help strategy, in which actors that are
negatively affected by the non-compliance of another hold them account-
able for their behavior and seek to punish them directly by adopting the
appropriate measures. This horizontal enforcement was, for example,
common practice in pre-state societies, in which clans or families were
responsible for avenging violations of the rules and traditions. Also, before
international or supranational institutions took over such tasks by trans-
forming them into vertical enforcement, it was usual for states to retaliate
when treaties or agreements were violated. However, these means of hor-
izontal enforcement are not equally available to all actors or addressees. A
small state must think carefully before imposing counter-measures such
as duties on the imports of a state on which it is heavily dependent in
terms of development aid or military support (Downs et al. 1996). The
use of sanctions therefore becomes far more efficient if counter-measures
are both authorized and enforced by an independent common institution
(vertical third party enforcement).

Secondly, vertical enforcement, which presupposes an independent
common institution, which on the one hand is able to determine whether
an actor has violated the rules and on the other hand possesses the power
to enforce sanctions against the violator (irrespective of the content of
these sanctions — whether compensatory or penal). The importance of
an independent common institution rests on two elements. It must pos-
sess a considerable degree of independence when deciding on cases of
non-compliance and the imposition of sanctions. Only its independence
can assure the universal acceptance of its rulings by the addressees.
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Furthermore, the common institution must command the power to
impose sanctions and enforce compliance. One can think of hierarchical
structures like the monopoly of power enjoyed by the classical nation-state
over its own societal actors. However, hierarchy is not always a necessary
prerequisite for vertical enforcement. The dispute settlement system of
the WTO comprises a common independent institution, the Dispute Set-
tlement Body, with the power to deal with cases of non-compliance and
enforce the treaty provisions, but to sanction non-compliant behavior the
dispute settlement body relies on the power of the complainant state to
impose countervailing duties.

While in many respects vertical enforcement is much better than hor-
izontal enforcement, it is not without its problems. International politics
is still strongly influenced by the heritage of diplomacy and its impli-
cations for co-operative interaction. To challenge legally the practice of
other states (especially if they are close partners in other affairs) or to
impose sanctions against them — even if authorized by an international
institution — is still widely perceived as an act that is incompatible with
the practice of friendly co-operation and mutual respect. Judicial action
in this context might only lead to the hardening of the contradictory
positions and the complete breakdown of co-operative behavior, possibly
extending into areas that were previously unaffected by the dispute or the
non-compliance.

2.3.1.2 Momiroring The most threatening sanctions lose credi-
bility if they are not backed by mechanisms to detect incidents of non-
compliance. There is once again a wide spectrum of different ways to
monitor compliance (Kent 1995; Széll 1995). One way of classifying
these methods is to focus on the actors who perform the task. Adopting
this approach, we distinguish between decentralized monitoring, central-
ized monitoring and societal monitoring.
¢ The traditional way of monitoring compliance with international obli-
gations is decentralized; awarding the task of monitoring to the sole
authority of a contracting party. The basic handicap of the pure form
of decentralized monitoring is obviously that it either presupposes an
interest on the part of the addressee to deal faithfully with its obliga-
tions or it requires a high degree of transparency to allow other parties to
detect incidences of non-compliance. In most issues relating to inter-
national politics, however, neither of these can be taken for granted.
More elaborate forms of decentralized monitoring exist where inter-
national or supranational institutions formulate mechanisms and pro-
cedures which define how addressees report their compliance. Such a
system of indirect control exists if contracting parties are under a duty
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to report regularly upon the implementation of rules. In the interna-
tional human rights regime, for example, every two years contracting
parties have to present a report listing in detail all measures taken by
them to implement the rules of the regime (Klein 1998). Likewise,
in the WTO and the EU, member states are required to give notice
of any national legislation which might have an impact on the realiza-
tion of free trade (Laird 1999). Another interesting case is that of the
monitoring of the implementation of the EU’s regional funds: while the
formal task of monitoring the compliance of the recipients of European
funds remains with the member states, the EU establishes standards
and guidelines defining how the member states must carry out this
task. Such decentralized mechanisms have the important benefit of
using the EU’s scarce administrative resources to co-opt member state
administrative resources to monitor the behavior of domestic actors.
In practice, however, the whole system works on the (sometimes prob-
lematic) assumption that the member states do not merely establish
monitoring systems on paper, but also put them into practice.’
Against this background, it is clear that centralized monitoring by
the author of a rule might have important advantages over decentral-
ized monitoring by the addressees themselves. Centralized monitor-
ing, however, presupposes that the institution in charge of the task is
not only equipped with the right to collect information, but also com-
mands the resources that enable it to conduct on-the-spot inspections.
This independent form of monitoring certainly holds out the promise of
more objectivity, but it often requires an enormous amount of resources
to be effective. As students of European or international politics are
aware, this precondition is rarely met. On the contrary, even the EU, as
the most sophisticated international organization, has neither the legal
competences nor the necessary manpower to conduct anything more
than sporadic on-the-spot checks.

The most effective form of monitoring would therefore seem to be
monitoring by societal actors. Societal monitoring refers to a form
of monitoring in which not only states and the competent authorities
of international organizations but also affected non-governmental par-
ties have the capacity to monitor governmental compliance and report
non-compliance to the authors of the rule (cf. Klein 1998). For ex-
ample, in the EU any affected legal person can either complain to the
Commission directly if it believes that a company has been awarded
illegal subsidies, or it can ask a national court to declare a national

See Court of Auditors: Annual Report concerning the Financial Year 1998 (O] C 349/01):
Chapter 3.
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law or practice to be contrary to European law. Similarly, in the case
of human rights violations, affected individuals who are of the opin-
ion that their national governments have violated their rights under
the European Convention of Human Rights can ask the European
Court of Human Rights (ECHR) to declare the practice or law illegal.
One of the major strengths of societal monitoring is that the process
of monitoring and establishing cases of non-compliance moves out of
the international realm with its emphasis on political considerations.
The importance of depoliticizing the monitoring process becomes very
clear if one compares the number of reported cases of alleged non-
compliance by individuals and by states. In the entire history of the
EU, there have only been two complaints by member states about the
non-compliance of another member state, whereas the EC]J received
a total of 264 demands for preliminary rulings for individuals in 1998
alone.® Even more remarkable are the relative numbers in the European
human rights regime: whilst the ECHR dealt with more than 10,000
individual complaints in 1999, the number of complaints by states
was zero.” Against the background of these figures, it is evident that
decentralized governmental monitoring, relying on member states to
control one another, is rather problematic. Although one might argue
that the relative numbers in the EU and the ECHR might be different
if no mechanism of societal monitoring existed, it is difficult to dis-
pute that issues such as reciprocity, tit for tat strategies and political
pressure distort the operation of decentralized monitoring (cf. Sevilla
1997).

2.3.2  Legalization

In our understanding, legalization consists of three different variables,
namely juridification, legal internalization and civil internalization. Jurid-
ification refers to the degree of autonomy delegated by the parties of a
treaty or rule to a body charged with resolving disputes concerning the
application of that treaty or rule. Legal internalization refers to the degree
to which a given rule is part of an addressee’s domestic law and civil inter-
nalization inquires into the extent to which a rule confers rights, rather
than just obligations, on individuals.®

6 See Commission of the European Communities: Sixzeenth Annual Report on the Monitoring
of the Application of Community Law (1998), COM(99) 301 final of July 7, 1999.

7 Cf. Yearbook of the European Convention on Human Rights and statement of the president
of the ECHR on 21 June 1999, in Europdische Grundrechtezeitschrift 1999: 361.

8 For a similar conceptualization of legalization cf. Keohane, Moravcsik and Slaughter
(2000).
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2.3.2.1 Furidification A rich body of legal theory emphasizes
that all legal rules are intrinsically ambiguous, have no objective meaning
and are in need of permanent interpretation. Judicial or dispute settle-
ment procedures are prominent instruments for coping with this ambi-
guity. Their function is both to identify authoritatively addressees’ non-
compliance as well as to adapt rules to changing understandings and
steering requirements (Charney 1997; Stone Sweet 1997; Chayes and
Chayes 1990). Following Kratochwil (1989), two basic types of dispute
settlement procedures can be distinguished: the dyadic and the triadic
variant. The former relies on the ability of the contracting parties not
only to formulate their individual interpretations and preferences but also
to reach mutually acceptable solutions. The process of applying general
norms to specific circumstances is purely a matter of negotiation between
the actors (“interactoral”) and very often subject to a unanimity require-
ment. Factually, it is rather difficult to distinguish such procedures from
legislative interactoral action, and it could even be argued that they do
not deserve the label of dispute settlement at all.

Triadic dispute settlement procedures are different in that they dele-
gate the authority to (re)interpret rules to a third party, which may be
an individual or a collective of lawyers, diplomats, or even scientists. An
important distinction exists between “weak” and “strong” triadic pro-
cedures. The old GATT serves as a perfect example of a weak triadic
procedure. It was triadic in so far as it allowed for authoritative opin-
ions by a third party (a panel). But it was weak because the adoption of
the panel’s reports and therefore its legal status was dependent on the
precondition that all affected parties agreed to its ruling. Unsurprisingly,
such weak triadic procedures are not seen as particularly effective means
of eliciting compliance. As the history of the GATT has shown, in the
case of reports that were inconvenient to at least one affected party, the
use of the veto was the rule rather than the exception (Stone Sweet 1997).
Unlike the old GATT, the dispute settlement system of the WTO places
far more emphasis on the efficacy of its rulings and greatly reduces the
potential impact of the veto. Since its adoption, any report by a panel
becomes legally binding unless all affected parties disagree with its ruling
(Petersmann 1997c). Likewise, the European Court of Justice can only
be overruled if the number of member states so minded would have been
enough to change the relevant legal act which was the point of departure
for the ruling in the first place.

Furthermore, the degree of juridification is also strengthened by the
degree of (political or judicial) autonomy of the dispute settlement sys-
tem. This refers especially to the procedure with which the mediators or
judges are selected and to the question of how long they are in office and
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whether it is possible to recall them in case of disagreement. The degree
of political autonomy usually depends on the influence of addressees or
affected parties on the selection process. Hence, there is always the dan-
ger of jeopardizing the independence of dispute settlement bodies by
appointing “political” candidates. The attempt of successive Republican
US Presidents to alter the liberal Supreme Court majority by naming
conservative candidates for the bench is just one example. The political
pressure on the selection process can be eased in two ways. One is to
define professional standards for possible candidates. Thus, in the case
of the judges for the German Federal Constitutional Court the candi-
dates are not only required to be members of the bar but also to be
specialists in a particular legal field (i.e. civil, public or labor law) or to be
chosen from the bench of the federal court system — for example Federal
Administrative Court (Bundesverwaltungsgericht), Federal Court of Justice
(Bundesgerichtshof ), or Federal Labor Court (Bundesarbeitsgericht). This
considerably limits the chance for politicizing the selection process. The
other option is to entrust the selection of the judges to an independent
body.

Additionally, the independence of the dispute settlement institution
can be strengthened by appointing its members indefinitely or at least
for a long fixed term of several years and without the possibility to recall
them. The US Supreme Court judges for example serve a life term with
the option to decide themselves on their retirement. German Federal
Constitutional Court judges usually serve a twelve-year term without the
possibility of renewal in order to exclude any political deal.

Judicial autonomy depends on the supremacy of rulings or judgments
over decisions of other judicial or dispute settlement bodies. For years
the authority of the European Court of Justice was endangered by the
opinion of the German Federal Constitutional Court to reserve the final
authority in cases in which European law threatened fundamental human
rights of German citizens. If used, this authority would have called into
question the universal application of European law in all member states,
tantamount to the dependence of the European Court of Justice on
the consent of a national court. Generally, the higher the degree of
independence of the dispute settlement system, the higher the degree
of juridification of the dispute settlement process.

2.3.2.2 Legal internalization Rules differ not only in their com-
pliance enforcement mechanisms but also in their legal character. Some
rules are of a merely declaratory status, some are legally binding on the sig-
natories and others are even domestically enforceable. International reso-
lutions and declarations, for example, frequently carry no legal obligation
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but are merely non-binding statements of intent. By consenting to a dec-
laration or resolution, the parties express their intention to use those
measures and instruments that are laid down in the text to realize the
goals to which they had consented. If they do not succeed in mobilizing
the necessary resources to apply the measures and instruments, or they
fail to realize the goals, this does not entail any legal consequences. Decla-
rations and resolutions are therefore a rather weak means of binding a rule
to a legal system. Legally binding rules extend significantly beyond that
point. The use of legal instruments means that non-compliance carries
with it the threat of legal consequences and proceedings. Any member
state that fails to comply with EC rules, for example, risks having that
failure challenged by another member state or the Commission and being
subject to judicial proceedings. Likewise, WTO rules are legally binding
to the degree that they carry with them legal obligations which must be
met by the contracting parties.

An important difference between EU and WTO rules, however, exists
in relation to their domestic effect. Although WTO law has, for example,
in Germany or the United States the status of statutory law, it enjoys no
direct effect and cannot be invoked by their national courts. It is only rel-
atively recently that the European Court of Justice confirmed that WTO
law and the decisions of its dispute settlement body are not valid cri-
teria for assessing the legality of measures adopted by European insti-
tutions.” Because the decisions of the Dispute Settlement Body require
contracting parties to look for mutually acceptable solutions by means
of intergovernmental bargaining, the EC]J argued that there can be no
legal supremacy for the decisions of the dispute settlement body over
European law. Otherwise, the EU would be handicapped in its relative
bargaining power as compared with that of other states. European law
goes significantly beyond this point in asserting its supremacy over the
law of its member states. According to Article 234, national courts are
obliged to ask the European Court of Justice for a preliminary ruling in
all matters that concern the application of European law. This mecha-
nism has contributed significantly towards conferring “direct effect” on
European law, thereby making it domestically enforceable.

2.3.2.3 Civil internalization Rules not only differ in the obli-
gations they impose but also in the rights they confer on affected par-
ties. Traditionally, international rules have restricted themselves to giving
states the right to be treated according to the prescriptions and proscrip-
tions of a given treaty and have taken little notice of affected domestic

9 Case 149/90, Portugal v. Council [1999] ECR I-8395.
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parties. Any individual rights that did flow from the international rules
arose strictly as a result of domestic legislation and were in the discretion
of the nation-state. Since the landmark decision of the European Court
of Justice in Van Gend en Loos in 1963,'° European rules have gone far
beyond that point. The ECJ proclaimed in that decision that the European
Community constituted a new legal order which comprised not only the
member states but also their nationals. Independent of a member state’s
legislation, European law not only imposes obligations on individuals but
also confers rights upon them: it becomes “the law of the land.” Where
European rules impose “direct effect,” national courts must apply their
prescriptions and proscriptions (for details see Weiler 1994; Burley and
Mattli 1993). Whilst initially, individuals could only invoke Treaty provi-
sions, the EC]J has subsequently developed its case law to extend this right
to areas of secondary European law such as Council directives and deci-
sions. In Francovich,'' the European Court of Justice further enhanced
the impact of European law by holding states liable for economic damage
incurred by citizens because of the failure of member states to implement
European law (for details see Harlow 1996).

2.3.3  Legiimacy

To conceptualize the variable of legitimacy we follow the distinction made
by Scharpf between input-legitimacy and output-legitimacy (Scharpf
1999). The former inquires into the degree to which the procedures used
to decide upon a rule were in accordance with the basic principles of
democratic governance. There is no consensus in the literature, however,
about the substantial content of these principles (for a good overview see
Held 1995). Whilst the legitimacy of national democratic procedures is
broadly acknowledged to depend upon both majority voting and the rule
of law based on constitutional principles, the question of what conditions
must be fulfilled in order to have (input-)legitimate governance beyond
the nation-state is heavily contested. Some argue that international gov-
ernance must live up to the same requirements as governance in the
democratic nation-state (Greven 2000; Kielmansegg 2003) while others
emphasize that politics beyond the nation-state is restricted in scope and
therefore needs to satisfy rather more limited normative criteria (Majone
1998; Scharpf 1999). Most authors, however, would agree that the partic-
ipation of addressees and affected parties is crucial to securing legitimacy
both inside and beyond the nation-state (Ziirn 2000). Only if those who

10 Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen [1963] ECR 3.
11 Case 6, 9/90, Frankovich & Bonifaci v. Italy [1991] ECR I-5357.
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are expected to comply with a rule have a say in its making, can a rule be
accepted as democratically legitimate.

Unlike the basically procedural concept of input-legitimacy, output-
legitimacy focuses on the response of the addressees and other affected
parties to the prescriptions and/or proscriptions of a rule. Output-
legitimacy therefore asks whether a rule is accepted by its addressees as
adequate, just or fair, independently of the procedures that were used in
its enactment. Although input-legitimacy and output-legitimacy may run
in parallel in a great number of situations, they are not necessarily always
identical. One and the same democratic procedure, for example majority
voting, may lead to very different results in terms of social acceptance,
depending on the relative size of the winners and losers in a vote or on
the subject matter at hand. So as to take both understandings of legiti-
macy into account, we will in the following sections distinguish between
input-legitimacy, conceptualized as participation, and output-legitimacy,
conceptualized as social acceptance.

2.3.3.1 Participation A basic dimension of participation refers
to the relationship between the author of a rule and the rule’s addressees.
Only if the addressees had a chance to participate in the making of a rule
can they be expected to feel bound by the rule. Traditionally, international
politics had no problems with this. Binding rules were negotiated among
the states and were unanimously agreed upon before entering into force.
And the addressees of the rules were only the states themselves. Today,
especially in the EU, however, it is increasingly the case that decisions
are referred to a third party (the European Commission, the WTO’s
Dispute Settlement Body, the European Central Bank) for it to decide
according to its own criteria. Although the criteria are formulated by
the addressees (the member states), sometimes they review them only
once every couple of years and can then only change them by unanimous
decision. Article 202 of the EC Treaty, which confers powers on the
European Commission to implement directives, is a case in point (Pollack
1997). Article 202 gives the Commission broad discretionary powers
specifically to allow it to deal effectively with a great number of issues.
Although member states may in general want the Commission to have
these powers, from time to time they are confronted by Commission
decisions which require them to make painful domestic policy-changes
and which are difficult to sell to the addressees and affected third parties,
i.e. their citizens.
It is not only the participation of the governmental addressees but
also the participation of societal actors (affected parties) which may be
an important factor in securing compliance. Issues such as health and
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safety regulations demand a great degree of societal know-how as to how
to define and solve problems. Governments alone neither command the
necessary expertise to assess the different potential solutions for a given
problem nor do they always have the resources to implement their cho-
sen solution if it contrasts with experts’ opinions or the public’s con-
cerns. Because they must justify their policies to a critical public and an
institutionalized opposition, they are well advised to build broad coali-
tions, which take on board as many societal actors as possible. In inter-
national politics the very same logic applies. Reacting to the criticism of
their remoteness from domestic democratic discourses, both the EU and
the WTO increasingly rely on advisory bodies and/or informal meetings
with non-governmental organizations (NGOs) so as to gather societal
know-how, learn about societal concerns and try to take the demands
formulated seriously. In the EU this process has led to the setting up
of hundreds of advisory bodies, which are in regular contact with the
Commission, whereas the WTO has only recently started to react to this
challenge. Since the disaster of Seattle in 1998, the WTO has also begun
to conduct (informal) consultations with NGOs on a regular basis and
has even started to institutionalize regular contacts with the European
Parliament.

2.3.3.2 Social acceprance Because rules have to take into
account a great diversity of problem definitions and problem-solving
philosophies, their acceptance may vary from the domestic context of
one addressee to the next. Even a high degree of participation, there-
fore, is no guarantee that a rule will meet acceptance in all constituen-
cies. Whilst autocratic regimes may deal with such opposition by using
repressive instruments such as the control of the media or the prohibi-
tion of protest, democratic regimes lack that possibility. Because they
must meet the voter every couple of years at the ballot, they are highly
dependent on a benevolent media and only to a limited extent able to
withstand concerted public opposition when it comes to implementing
an inconvenient rule. Not only are interest groups able to threaten to
withhold co-operation in the process of implementing agreements, and
can thereby impose serious technical difficulties on the implementation of
commitments (Reinicke 1998), but they can also use the media to mobi-
lize domestic opposition and thereby significantly increase the political
costs of compliance (Cameron 1996). Although a high degree of social
acceptance makes compliance more likely (and is more politically wise)
than does a low degree of social acceptance, this cannot be easily equated
with compliance. In most cases it is ultimately the addressee’s decision
whether to shoulder the burden of additional domestic political cost by
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complying with the rule or whether to succumb to domestic pressure and
to pay with public reputation for non-compliance.

To conceptualize the different degrees of domestic opposition to and
social acceptance of a rule, we assume that social acceptance can be ade-
quately measured by reviewing the leading articles in the major national
news magazines and newspapers. Although we are well aware that pub-
lic opinion and published opinion are not always identical, we have
chosen that method to take into account the fact that public opinion
most often communicates itself to decision-makers indirectly through
the media. If, for example, Germany is the addressee of an interna-
tional rule, social acceptance will be measured by assessing the extent
to which the leading commentators in journals such as Die Zeit, Der
Spiegel and the Frankfurter Allgemeine Zeitung criticize or approve of
the German government’s compliance with the rule. In assessing social
acceptance we distinguish between high acceptance, medium acceptance
and low acceptance. High acceptance applies if the public opinion by
and large accepts a rule as worthy of being implemented. If public opin-
ion is split into two camps of roughly equal size, social acceptance is
medium. Low acceptance applies if public opinion by and large rejects a
rule.

2.3.4  Management

The management perspective on compliance distinguishes between two
dimensions: the reflexivity of a rule, that is its responsiveness to changing
circumstances and societal perceptions of its purpose; and the question
of resources or capacities of the addressees (and affected parties) to fulfill
the obligations conferred upon them by the regulations.

2.3.4.1 Reflexiviry/responsiveness Rules not only need to be
established, monitored and equipped with effective means to sanction
non-compliance, but the degree to which addressees are willing to com-
ply with them also depends on the responsiveness of the rule to changing
perceptions of what should be regulated and which instruments should
be used for that purpose (Snyder 1993; Selznick 1992). It is important
to emphasize that every rule can only reflect a certain understanding
of how to define and cope with a problem. Any such understanding is
time-contingent and needs to be permanently updated so as not to lose
its pertinence. The importance of flexible mechanisms allowing rules to
be adapted to changing circumstances is underlined by empirical studies
which point out that divergences in interests, in the perceptions of what is
a problem and how it is to be solved, need to be permanently reconciled
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with one another (Héritier 1996). However, operationalizing the extent
to which administrative practices are capable of realizing such a continual
adaptation is difficult. Different topics need different intensities of reflec-
tion and therefore different institutional provisions. For example, rules in
human rights affairs, such as the prohibition of torture, require less per-
manent adaptation than do health standards in foodstuffs. The example
also underlines how the responsiveness of a rule can become dysfunc-
tional if there are no provisions to limit its openness and exclude those
preferences which are incompatible with its basic intentions (for example
the promotion of human rights). It is important therefore to distinguish
not only between flexible and inflexible rules but also to take account
of whether and to what extent provisions are foreseen which safeguard
against the misuse of flexibility.

One way of taking both dimensions into account is to distinguish
between responsiveness and opportunistic adaptation. In the words of
Selznick (1992: 463), a responsive institution is “an institution which
maintains its integrity while acknowledging the legitimacy of an appro-
priate range of claims and interests.” Such institutions must be guided
by a spirit of consultation, while the institution’s basic commitments,
and its capacity to function, must be preserved and protected. Oppor-
tunistic adaptation, on the other hand, refers to an institution which is
open to all demands from the outside without possessing the capacity to
protect its integrity (Selznick 1992: 336). A basic requirement of respon-
siveness is the deliberative character of an institution, which implies that
all arguments put forward must be backed by reasons that explain how
they promote the basic commitments of the institution. Responsiveness
therefore corresponds with openness and deliberation and must be dis-
tinguished from strategic bargaining, which is the effort to change a rule
by means of threats or promises (Elster 1998a). Such forms of bargain-
ing are not only problematic in terms of their capacity to deal effec-
tively with an identified problem, but — by implication — they cannot be
expected to realize any significant compliance-pull (Chayes and Chayes
1995).

Deliberative forms of interaction increase the chances that a rule’s
addressees will be convinced that the rule is appropriate in terms of the
policy goals it promotes and that it is in their own interest to comply with
the rule. Within the comitology system of the EU, for example, highly
controversial issues are frequently dealt with first in scientific committees
or working groups before a regulatory committee gets to take its final vote
(Falke 1996). In this way, deliberation among scientific experts or other
professionals reduces the potential for conflict on specific policy issues
and thereby increases the chances of voluntary compliance.
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2.3.4.2 Resources and capacity Sometimes, however, addressees
are involuntarily in breach of commitments they negotiated in good faith
and wholeheartedly support. But during implementation of the provi-
sions they realize that they are short of resources or capacities neces-
sary to reach the intended goals successfully. Thus, there are sometimes
compliance problems due not to bad intentions of the addressees but
to the lack of the necessary means to comply with the rules. Neces-
sary resources for compliance usually comprise two important elements:
technology and scientific know-how to deal with the problems at hand
and/or financial means to implement the necessary measures. A prime
example of a situation in which the lack of important resources pre-
vented states from complying with an international agreement is the
international regime against the depletion of the ozone layer and the
situation of developing countries. The Third World countries basically
agreed with the general intention of the Montreal Protocol but pointed
to the fact that they neither possessed the necessary technology to replace
the ozone-depleting chemicals nor the financial resources to modernize
the existing production facilities to accommodate the chemical replace-
ments. Hence, although the developing countries basically acknowledged
the detrimental effect of CFCs on the ozone layer and agreed to phase
out their production, they realized that they did not command the nec-
essary technological and financial resources to comply with the provi-
sions of the already established international agreements (Chayes and
Chayes 1995). In the following rounds of negotiations this situation led
not only to opening clauses for certain patents on chemicals for develop-
ing countries but also to the introduction of an assistance fund in order
to provide financial support for the necessary restructuring and mod-
ernization of chemical production facilities in Third World countries;
important steps to increase the degree of compliance of developing
countries.

The lack of capacities usually refers to missing institutional, espe-
cially administrative, structures to deal with the problems. Sometimes
addressees are readily prepared to comply with the rules, but are over-
whelmed by the task of implementing and enforcing all the provisions. A
prime example of this form of compliance problem are the EU accession
countries in Central and Eastern Europe which are still in the process
of creating the necessary institutional and administrative capacities effec-
tively to implement and enforce EU policies in a broad spectrum from
various market regulations of the Common Agricultural Policy to the
border control regime at the external borders of the EU. One important
aim of EU support is to foster the creation of the necessary institutional
capacities, to train and expand these capacities, and to introduce them to
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the EU’s modes of operation. Without these measures it would be impos-
sible for these countries to take over the acquis communautaire successfully.

It is obvious that in this perspective the degree of compliance depends
on the amount of financial and technical resources as well as institutional
capacities available for the implementation and enforcement of rules.
Lack of either resources or capacities or both results in deteriorating and
eventual poor degrees of compliance by both addressees and affected
parties.

2.4 Perspectives, variables, hypotheses, and values

The preceding sections distinguish different theoretical perspectives and
identify specific variables, hypotheses, and values belonging to each per-
spective (cf. the overview in table 2.2). The rationale behind this endeavor
was to separate discrete analytical perspectives, which can be assessed
empirically, and to question to what extent they are capable of explaining
observable differences in compliance. Although this methodology may
suggest that we treat the different perspectives as competing explana-
tions for compliance, we are well aware that a number of interactive
effects among the different variables exist. To begin with, monitoring
and sanctioning (rational institutionalism) may be closely connected with
juridification and legal and civil legalization (legalization). Legalization,
of course, only makes sense if it is supported by close monitoring, and it
may be far more effective in changing state behavior if it is backed up by
serious sanctions. Furthermore, there can be little doubt that a rule that
is viewed as legitimate requires less enforcement and legalization than a
rule viewed by all addressees as despotic in origin. The same argument
is valid with regard to the management perspective: rules that are subject
to permanent deliberation and adaptation to the steering requirements
of their addressees have a better chance of being perceived as deserving a
high degree of compliance than do inflexible rules. Thus, they require less
monitoring, sanctioning, and legalization to realize the same results. In
sum, although we treat the four perspectives as discrete, we are well aware
that any sound understanding of the workings of most compliance mech-
anisms necessitates taking all four perspectives into account. The basic
challenge therefore is not simply to dismiss one or two of the perspectives
discussed above but to arrive at a balanced picture that highlights the
interactive effects among the different variables.
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3 State aid control at the national, European,
and international level

Dieter Wolf

Any integrating or already integrated market that encompasses several
jurisdictions or states is usually confronted in one way or another by
the problem of state aids or subsidies, which are handed out by govern-
ments or governmental agencies to businesses that settle or have already
settled in their jurisdiction. Economic theory posits that such measures
distort the markets for investment and employment because they influ-
ence the decision making of enterprises, luring them into allocating
resources according to political rather than economic, market-driven rea-
sons (Firber 1989; Zippel 1993). Other strands of economic theory,
however, disagree with this assessment of the impact of political inter-
ference on market forces. Whereas Keynesian demand-side approaches
favor such interventions in order to correct for market failures, as well as
smooth out and stabilize the steady growth of the economy (Hall 1989;
Ikenberry 1993; Franz 1992), neoclassic supply-side economics consid-
ers such financial support to be part of the problem. Significant financial
support requires big government, high taxes and equally high budget
deficits. These usually lead to higher inflation and unnecessarily high
interest rates, which — taken together with the high taxes — reduce invest-
ment in the real economy and, hence, lead to unemployment (Siebert
1990, 1995, 2000).

As far as empirically oriented economic literature goes, it is difficult to
settle this debate once and for all because the decision of an enterprise
about where to locate its investment seems to be based on a very complex
set of reasons, including market access, transaction costs (infrastructure,
suppliers), taxes, labor costs, and the amount of state aid available (Liemt
1992; Heise et al. 1998). However, it is safe to assume that in one way
or another subsidies are one of the major reasons for choosing where
to allocate investment and that state governments consider them their
most effective instrument for influencing the decision making of private
investors (Thomas 2000; Kriiger 1998). Hence, independently of the
answers to those questions that are posed by economic theory, state aids
constitute an important element in competition or industrial policy in
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all jurisdictions (Brésse 1999). In an integrating or already integrated
market with different jurisdictions, this necessarily leads to the question
of how to co-ordinate these presumably different policies.

State aid policy is usually a form of a distributive or redistributive
political measure. Interjurisdictional state aid control, however, is clearly
regulative in character. Governments agree to abstain from supporting
their businesses or agree to some code of conduct that limits the amount
of financial support they can provide or specifies those cases eligible for
such aid. In the absence of a hierarchical or hegemonic power distribu-
tion, such political decision-making and implementation resembles the
game-theoretic concept of a mixed-motive game in the form of a pris-
oners’ dilemma (Scharpf 1997; Ziirn 1992; Zangl 1999). Each govern-
ment would certainly welcome the co-operation and compliance of its
partners, with an agreement to limit state aid, but at the same time it
prefers a free-rider position for itself. Thus, even after an agreement is
reached there remain incentives to free-ride and the rules are not self-
fulfilling or self-enforcing. Furthermore, the governments do not need
any particularly important societal co-operation so as to be able to comply
with the regulation. While societal demands might be a major reason
for distributing subsidies, compliance with state aid control measures
only requires governments to retain rather than distribute their funds.
It does not — as for example with respect to environmental politics —
require the active co-operation of societal actors to reach the intended
goals.

The analysis ventures to compare three empirical cases of state aid con-
trol on different political levels. First, the intergovernmental co-operation
between the German Ldnder in the context of German federalism; sec-
ondly, the state aid control concerning the member states of the European
Union; and, thirdly, the state aid control concerning the member states
of the World Trade Organization and the General Agreement on Tariffs
and Trade. In each case, the analysis focuses on the regulations that
limit the amount of state aids to be given to industry and business,
deliberately excluding agriculture and fisheries, since these sectors are
governed by special regulations usually excluded from state aid control
agreements (even though the WTO is attempting to regulate these sectors
as well).

Before turning to the task of assessing the degrees of compliance with
these provisions and then comparing the findings, it is first necessary to
deal with the question of whether these regulations are comparable in
the first place. Traditional accounts (from both political scientists and
legal scholars) often point to the alleged qualitative difference between
national and international policies or laws. While national law is backed
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by the state’s monopoly of force — the Leviathan — international law is
still commonly regarded as “soft law” — some kind of official declaration
of intent and sometimes not even that. It is not something to be strictly
implemented, let alone enforced. If this premise were correct, such a com-
parison would be either impossible or tautological. Different regulations
are comparable if they exhibit similar characteristics with respect to the
following aspects: the type of addressees, the way the regulations address
them, the kind of problem the regulations seek to tackle, and the depth of
the regulatory interference with the problem. Only if the regulations seek
to regulate the same kind of problem, address the same type of addressees
and interfere in a similar manner and to a similar depth with the behavior
of those addressees, is it possible to compare them directly and to do so
without hesitation, despite the fact that they belong to different political
levels.

The three cases of state aid control regulations at the national,
European and international levels are perfect candidates for such an
interlevel comparison. All three are regulatory instruments which address
governments or governmental agencies and all establish guidelines con-
cerning their financial support of enterprises. All regulations contain
specific rules and provisions governing the appropriate behavior of the
addressees and they are essentially all aimed at reducing the amount of
state aids, standardizing the cases in which subsidies are allowed and,
thus, preventing the addressees from engaging in a financially detri-
mental subsidies race with each other. They focus on industrial goods
(although WTO regulations potentially extend to agricultural subsidies)
and address state governments or state agencies. In all three cases perfect
compliance would be reached if all state aid programs were terminated,
that is, absolute restraint in distributing public money to businesses.
Hence, there is no reason to believe that these regulations are of different
quality or character and, hence, that they are not comparable with each
other.

The three empirical cases are presented in four steps. First, it is neces-
sary to describe the contents of the regulations and to offer — for each sepa-
rate case —an empirical example of how the respective political institutions
at the different political levels handle complaints concerning, or even
outright instances of, non-compliance. This offers the opportunity to
detail both the actual status of compliance or non-compliance (the rate of
compliance) and the procedural dimension of dealing with disputed cases
and handling compliance crises. Secondly, the degree of compliance, both
in general and in procedural terms, is assessed for each regulation and
a comparison made between the three regulations analyzed. Thus it is
possible to establish some kind of ranking according to the degree of
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compliance achieved by each of these regulations. Thirdly, this compar-
ative result is used to test the hypotheses that are derived from the four
theoretical perspectives for explaining compliance, which are described
in the previous two chapters. The aim is, again, to establish some form
of ranking according to the capacity of these four theoretical perspectives
to explain the empirical results. Finally, this provides an opportunity to
discuss the strengths and weaknesses of the different theoretical explana-
tions for compliance or non-compliance, with respect to the regulatory
policies at the different political levels.

The analysis of the state aid control regulations on three different polit-
ical levels shows that — contrary to the wisdom of conventional political
science — the EU regulation achieves the best rate of compliance, followed
by the WTO rules and, finally and surprisingly, the inter-Ldnder regula-
tion in Germany. In the German case, from the very outset the rules
were never complied with. The GATT basically had the same problem
but improved its grip with the strengthening of its institutional capacities
at the Uruguay Round and the creation of the WTO in 1995. The EU not
only has the strictest state aid control regime but, since the introduction
of the common market in 1993, has been able to achieve a considerable
degree of correspondence between member state practice and the actual
law in the books.

Furthermore, this analysis shows that, as far as the theoretical perspec-
tives are concerned, this comparative empirical result is best explained by
the legalization approach and rational institutionalism. The legal quality
and character of the rules are the most important indicators in explaining
the degree of compliance, or non-compliance, with the state aid control
regulations at the three different political levels. Rational institutionalism
is similarly successful, except in the case of the EU before 1990. The
existence of strong, independent multilateral institutions, including an
effective judicial body that is able to monitor and ultimately sanction the
behavior of non-compliant addressees, also makes for a good indicator in
the state aid control cases.

3.1 State aid control regulations and the cases of
dispute settlement

This chapter offers a descriptive summary of the regulations governing
state aid control at the three different political levels. It also presents a
characteristic example of dispute settlement, in order to exemplify the
procedural dimension of the compliance problem and give some insight
into the way in which the different institutional settings deal with alleged
or proven cases of non-compliance.
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3.1.1  State aid control at the national level: The co-operation between
the German Liander

Regarding the German economy, it is possible to distinguish four major
sources of state aids to enterprises, namely the financial support of the
European funds, especially those directed at the East German Ldnder;
the state aids from the federal government; the subsidies that are dis-
tributed through Ldnder budgets; and, finally, the aid from municipal
and local budgets. If one considers the amount of money distributed, by
far the largest sources are federal and Ldnder governments, followed by
the European Union and local sources. Thus, the federal German gov-
ernment increased its financial support from 7.7 billion Euros in 1970
to roughly 27.9 billion Euros in 2001, while the Ldnder governments
distributed some 6.9 billion Euros in 1970, 23.9 billion in 1997 and
21.9 billion in 2001. These funds allocate money to (or refrain from tax-
ing) an average of 4,500 cases of private investment every year in Germany
(Becker 1977: 34). The 16 Ldnder governments, however, focus their
attention especially on some 250 cases a year in Germany where busi-
nesses are seeking new locations for their investment and are not simply
expanding their existing plants (Schmid 1989: 93). The central aim of all
regional jurisdictions is to increase their own share of these new invest-
ments, to create new employment opportunities for their constituencies
and to strengthen the tax base for further taxation. In this competition, all
governments use tax cuts and financial support to improve their attrac-
tiveness to potential investors. At the same time, all governments consider
the emerging “subsidies race” as economically and fiscally harmful and
some of them suspect that big multinational corporations in particular
are playing one state government off against another in order to gain the
best financial support for their investment (Staudt 1987).

Especially since the 1970s, when both rising unemployment and
increasing budget deficits marked the end of the classic Keynesian
demand-side approach to economic policy, the regional governments,
as well as the federal government, came to the conclusion that it was nec-
essary to control the distribution of state aids and to contain locational
competition between the regional jurisdictions. However, Article 74 of
the federal German constitution — the Grundgesetz — allows for the federal
regulation of this locational competition between the Ldnder only with the
support of the majority of the Upper House of the German Parliament
(Bundesrat), which represents the Ldnder governments in the federal
decision-making process. When the bureaucracy of the Federal Ministry
of Economic Affairs attempted to introduce the proposal for such a
federal law in the 1960s, the federal minister himself surprisingly vetoed



70 Dieter Wolf

further considerations in this direction because the Ldinder governments
perceived it as a move towards more centralized economic policy-making
in Germany (Bleckmann 1984: D57).

The proposal for a federal law establishing guidelines for the financial
support of enterprises, put forward by the state government of North
Rhine-Westphalia, met a similar fate in the 1970s. Several comments
criticized the proposed law because it gave enterprises the right to receive
comprehensive financial support rather than limit their access to subsi-
dies (Harzem 1988: 176) and the proposal never reached the floor of
any chamber of Parliament. Finally, in 1984, the government of Lower
Saxony prepared a proposal for a federal law on the principles of subsi-
dizing businesses. The central elements of this proposal were guidelines
laying down those cases eligible for financial support and a requirement
placed upon federal, Lander, and local governments to report in detail
the financial benefits given to enterprises, as well as the creation of an
independent expert commission to scrutinize the subsidies given at the
federal, regional, and local levels. Again, this proposal failed to reach even
the floor of the Upper House, because most Lander governments feared
that this law would restrict their competences in the areas of budget and
economic policies (Bleckmann 1984).

After failing to reach a hierarchical solution via federal law, in the 1980s,
the Ldnder governments attempted to solve the problem using inter-
governmental co-ordination of their competition policies. As a result,
in 1982 and 1983, the ministers for economic affairs signed two so-
called “Codices on State Aids.” These two codices form the core of a
common effort to limit the subsidies race between the German Ldnder.
Additionally, one option for the centralized, hierarchical control of state
aids has been in existence since 1969. The federal law on the “Joint Task
to Improve the Regional Economic Structure” gives the federal govern-
ment the right to reclaim misspent money from state governments and,
thus, to enforce state aid regulations. Although this federal law exists
independently of the two codices on state aid, it nevertheless offers an
important monitoring and sanctioning mechanism for the federal gov-
ernment to enforce the compliance of the Ldnder governments with any
kind of guidelines laid down for state aid control. Thus the following
three provisions must be mentioned in the context of limiting subsidies
in Germany:

(1) The “Codex on State Aid” assented to by the Ldnder on July 7, 1982;
(2) The “Codex on State Aid with Respect to Single Enterprises”
assented to by the Ldnder on May 30, 1983;! and

I The two codices are published as Annex 10 and Annex 11 of the Ninth Report of the Federal
German Government on State Aids, Deutscher Bundestag, Drucksache 10/352, 310-312.
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(3) Article 11, para. 2, of the federal law on the “Joint Task to Improve
the Regional Economic Structure.”?

The 1982 “Codex on State Aid” stipulates in eight paragraphs the
central principles for the distribution of state aids to enterprises. In para-
graph I the Ldnder governments underline their opinion that coping with
structural changes in the economy is primarily the task of private enter-
prises, not the political system. The political system must offer attractive
background conditions that give private enterprises the opportunities to
achieve economic success but it must not support them on a continuous
basis to maintain their competitiveness. Thus, paragraph II allows state
aids only if structural change would otherwise lead to unbearable eco-
nomic or social conditions and other responses have proven unsuccessful.
Governments are barred from distributing subsidies that are not in the
public interest. Paragraph III lays down that state aids should not inter-
fere with or impede market forces, they should be as small as possible and
definitely smaller than the amount allocated by the benefiting enterprise
itself towards the overall restructuring costs. Furthermore, they should
be limited in time, regressive in their amount and if possible should be
based on the principle that after a successful restructure the beneficiary
pays back at least part of the state aid it received. Paragraph IV requires
that state aids have clear, quantifiable and controllable aims. Paragraph V
stipulates that Lander governments should refrain from distributing direct
financial support and should rather use indirect measures, such as tax
expenditures or infrastructure improvements. Subsidies intended simply
to preserve certain enterprises are not allowed except to secure the unim-
peded supply of strategic resources like oil. Financial support for the
restructuring of companies is only allowed if the whole economic sector
is in danger.

Paragraph VI calls for a clear division of competencies between the
federal, regional and local levels. State aids should only be paid from
one source; a mixture of subsidies from different political levels should
be avoided. Paragraph VII authorizes periodical evaluations of the suc-
cess of programs of financial support, possibly leading to their eventual
termination. Finally, paragraph VIII requires the Ldander governments to
revise their already existing state aid programs and to adjust them to the
principles of the new codex.

The 1983 “Codex on State Aid with Respect to Single Enterprises”
underlines these central principles and rejects the idea that the rescue of
private enterprises is the task of the state, since this would disadvantage
the competitors of potential beneficiaries, set precedents for further finan-
cial support and lead to a dangerous subsidies race between the Ldnder

2 See Bundesgesetzblarr I, 1969, 1861-3.
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governments. Hence, the codex stipulates that state aids should only be
given to enterprises if: these aids are limited in time so as to encourage
self-help; the owners of the company have already exhausted their capa-
bilities of financing the restructuring; major regional or social rea-
sons necessitate the state intervention (the simple rescue of jobs being
insufficient); the state aids do not endanger the competitors of the
beneficiary; the benefiting enterprise discloses its books and proposes a
restructuring plan; there is enough time to check the books and the new
business plan; and the EU regulations on the notification of aid schemes
are not violated. Furthermore, the codex prohibits in all cases the transfer
of ownership from private to public hands in order to support the rescue of
the enterprise.

Although the two codices are horizontal intergovernmental agree-
ments, there exists a traditional hierarchical federal element, which is
older than the two horizontal codices. The federal law on the “Joint
Task to Improve the Regional Economic Structure” was adopted in 1969
with the aim of supporting less developed areas in certain regions with
federal funds. The central idea was to share the costs of improving the
competitive position of these areas equally between the federal and the
responsible regional government. Some observers originally feared that
this would lead to the centralization of regional structural policy but the
federal government essentially was limited to co-financing Ldnder projects
(Scharpfetal. 1976). With respect to limiting the subsidies race, however,
Article 11, para. 2 of the federal law stipulates that the federal government
has the right to demand the repayment of any funds spent by a regional
government in violation of the subsidies program. With this law the fed-
eral government possesses de jure both the carrot of financial support
for regional measures as well as a limited stick with which to enforce the
statutory regulations, which can be used to combat the subsidies race.
Although the federal law is independent of the codices and fifteen years
older, its regulations focus on the very same subject, the co-ordination
of state aid (especially of the Ldander governments) and the prevention of
unfair locational competition in the distribution of subsidies to business.
A strict state aid control policy in the federal system of Germany could
have used this provision to back up the horizontally agreed upon codices
with considerable vertical monitoring and sanctioning power.

As far as the procedural dimension of compliance is concerned, no offi-
cial charge of non-compliance is on record. And while there are hints of a
lot of unofficial complaints,’ no effort has ever been made to enforce these

3 The anonymous answers to a questionnaire sent to all the administrators responsible
for state aid in the sixteen German Ldnder reveal a high degree of mutual distrust and
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codices, or use Article 11, para. 2 of the federal law on the “Joint Task.”
There is no case on record in which the federal government attempted
to reclaim misspent funds from any state government on the grounds of
Article 11, para. 2. And while state aid administrators of the Ldnder gov-
ernments hint at unofficial discussions with non-compliant state admin-
istrations (Eick 1981), at the same time they complain about larger,
multinational enterprises exploiting the competition between the Ldinder
to extract considerable amounts of financial support.* Yet, no further
measures have been taken since the 1980s.

3.1.2  State aid control at the European level: The EC Treary
provisions on subsidies control

The rules governing the distribution of state aids to businesses by the
governments of the member states are among some of the oldest and
least changed elements of the treaties establishing the European Union.
The Treaty on the European Coal and Steel Community of 1952 already
included Articles which dealt with state aids. Also, the central elements of
the still valid primary law of the EU concerning this topic are included in
the 1958 Treaty on the European Economic Community. These rules are
considered to be one of the major aspects of European competition policy
(together with the matters of anti-competitive behavior, merger control
and measures against partitioning of the common market). The drafters
of the treaty intended it this way in 1958; not only did they include a
special form of access to the European Court of Justice in state aid cases
but also some special provisions to allow for the enactment of European
secondary legislation in this policy field.

While the latter option was rarely exercised and only most recently used
to clarify and expand upon the provisions contained in the original treaty,
the former option became the virtually exclusive means of interpreting,
exemplifying and expanding the meaning of the treaty provisions on state
aid control in the European Community (Winter 1993; Hancher 1994).
Hence, the application of these Articles has been guided by a multitude
of Commission decisions, official and unofficial guidelines and some 250
rulings of the European Court of Justice since 1964. Only in 1999 did
Council Regulation 659/99, OJ 1999 No. 1.83/1 summarize the essential

many allegations concerning state aids. However, it seems equally important to solve such
questions in the context of inter-Ldnder committees or through bilateral discussions.

4 Several anonymous respondents to the questionnaire were of the belief that the Ldinder
state aid administrations are played out, one against the other, by large enterprises. At
the same time they saw no necessity for further legislative activity in the field. Rather they
call for increasing interadministrative co-ordination.
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procedural requirements and material provisions, which had been estab-
lished through the case law over the previous 35 years of the Community’s
state aid control. This regulation was enacted as the first major piece of
secondary legislation in this policy area. Today, the Commission receives
some 800 official notifications a year from member state governments
informing it of their intention, or that of their agents, to distribute some
form of state aid. In addition it receives word of some 150 cases of national
aid schemes that were not notified, for example through media reports
or complaints from the competitors of a beneficiary.

The core provisions regulating member states’ subsidies are Articles 87,
88 and 89 of the EC Treaty as well as Council Regulation 659/99 which
lays down detailed rules for the application of Article 88. Additionally,
reference must be made to several other Articles in the EC and the ECSC
treaties, for example Articles 36 and 73 of the EC Treaty, or Articles 4
and 54 of the ECSC Treaty, as well as to the decisions and guidelines of
the Commission and the rulings of the European Court of Justice.

Article 87 of the EC Treaty is unambiguous in its general prohibition
of market-distorting state aids awarded by member state governments.
Basically, any form of market-distorting state aid is incompatible with
the European common market. The only general exceptions are:

* subsidies to agriculture (Article 36 of the EC treaty);

¢ subsidies to the transport sector (Article 73 of the EC treaty);

* subsidies to some forms of public enterprises (Article 86 of the EC
treaty);

* subsidies to coal and steel companies (Articles 4, 54 and 95 of the

ECSC treaty);
¢ aid schemes intended to achieve social purposes for consumers, pro-

vided such subsidies do not discriminate against the origin of products

(Article 87, para. 2a of the EC treaty);
¢ aid intended to support reconstruction after natural disasters or sim-

ilarly unexpected occurrences (Article 87, para. 2b of the EC treaty);

and
e aid granted to businesses in certain areas of Germany to compensate

for the disadvantages caused by the division of Germany (Article 87,

para. 2c of the EC treaty).

Furthermore, Article 87, para. 3 of the EC Treaty gives the Commission

and Council the option of legalizing certain types of national subsidies

provided they:

e promote the economic development of areas with an extremely low
standard of living or a very high rate of unemployment;

e support an important project of common European interest or remedy
serious economic disturbances in a member state;
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e facilitate the development of certain economic activities or areas, where
such aid does not adversely affect trading conditions to such an extent
that it is contrary to the common interest;

e promote culture and the conservation of local, regional or national
heritage and they do not adversely affect the common market;

e are specified by a decision of the Council, acting with a qualified major-
ity on a proposal from the Commission.

Article 88 of the EC Treaty invests the Commission with the power to

monitor the state aid policies of member state governments, decide on

the compatibility of these policies with the treaties, and call directly on
the European Court of Justice if a member state fails to comply with
its decision. Furthermore, the article requires the member state govern-
ments to notify the Commission of all their major state aid programs
and not to implement them until they have received the consent of the

Commission.

And finally, Article 89 of the EC Treaty offers the opportunity to enact
secondary legislation in the realm of state aid control so as to specify,
clarify or amend the provisions of the treaty. The appropriate decision-
making procedure is the co-decision procedure (Article 251 of the EC
treaty). This option, however, has only been used once — in the case
of Council Regulation 659/99, which effectively legally codified the
pre-existing procedural practices of the state aid control regime in
the European Union: the requirement on the member states to notify
the Commission of their state aid schemes; the standstill clause; the
preliminary and formal examination by the Commission; and, finally,
the ultimate decision of the Commission. Furthermore, if the Commis-
sion believes that a member state has granted unlawful aid, the regulation
details additional steps: a call for more information; an injunction; direct
access to the court in case of member state non-compliance; and the deci-
sion on the basis of the available information, if a member state refuses
to submit evidence. The overall aim is to recover from the enterprise the
unlawful state aid and the accumulated interest. The Council Regula-
tion also establishes a ten-year limitation period, opens the procedures
up to interested third parties, requires member states to submit annual
reports about their state aid programs, permits on-site monitoring by
Commission officials, and invests the Commission with the right to seek
lump sum penalties according to Article 228 of the EC Treaty if it con-
siders that a member state is disregarding the ruling of the European
Court of Justice. Finally, the regulation establishes an Advisory Com-
mittee on State Aid, which must be consulted by the Commission before
the adoption of further implementing provisions concerning the primary
and secondary legislation on state aids in the Community.
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Probably the best example illustrating the procedural dimension of
state aid control at the European level is the so-called “Alcan” case.’
The German subsidiary of the Canadian aluminum producer Alcan
operated an aluminum smelting plant in Ludwigshafen in the German
state of Rhineland Palatina from 1979 to 1987. Because of a large-scale
increase in electricity prices in 1982 Alcan Germany planned to close its
Ludwigshafen plant and lay off some 330 employees. In order to dissuade
Alcan from so doing, the state government of Rhineland Palatina offered
8 million DM (some 4.1 million Euros) to offset the increase in energy
costs, but it failed to notify the European Commission of its intention.
Nevertheless, Brussels became aware of this projected scheme and in a
telex, dated March 7, 1983, it asked the federal German government
to provide the information. In the meantime on June 9, 1983, the state
government paid Alcan the first half of the aid package — 4 million DM.
On July 25, 1983 the federal government responded to the Commission’s
inquiry by simply acknowledging that the state government of Rhineland
Palatina intended to subsidize Alcan. On being pressed by the Commis-
sion for more details, Bonn responded on August 3, 1983 with some
general declarations.

On October 11, 1983 the Commission opened a preliminary investiga-
tion and on November 25, 1983 it informed the federal government that it
would follow this up with a formal investigation under Article 88, para. 2
of the EC Treaty. This decision was communicated to the state govern-
ment on November 28, 1983. Unimpressed by this development, the
government of Rhineland Palatina paid the second slice of the promised
aid package to Alcan on November 30, 1983 — another 4 million DM.
Only on December 13, 1983 was Alcan informed by the German admin-
istration that the aid had not been notified to the European Commission.

After concluding its formal procedures, Brussels decided on
December 14, 1985 that the aid package to Alcan had been in viola-
tion of Article 87 of the EC Treaty and, hence, was unlawful and had to
be reclaimed by the German authorities. On January 15, 1986 Alcan was
informed of this decision. Neither it nor the German authorities appealed
this decision. But on April 21, 1986 the German federal government
informed the Commission of important political and legal difficulties,
which effectively barred Bonn from reclaiming the subsidy. The Commis-
sion, however, pointed to the fact that its decision had not been appealed
and on February 2, 1989 it gained a ruling from the European Court of
Justice, which stated that the German federal government had violated its

5 ECJ Case 24/95, Land Rheinland-Pfalz v. Alcan Deutschland [1997] ECR I-1591. See also
Classen 1997, Scholz 1998, and Winkler 1999.
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obligations under the EC treaty by its failure to comply with the
Commission’s decision.

This led the state government of Rhineland Palatina, on September 26,
1989, to cancel its state aid decisions of June and November 1983 and
to reclaim the subsidies. Alcan petitioned the local administrative court
to annul this new decision. Both the local and the regional adminis-
trative courts of appeal decided in favor of Alcan and the state govern-
ment appealed these decisions before the Federal German Administrative
Court, which itself referred the case to the European Court of Justice for a
preliminary ruling. Alcan essentially claimed that Article 48 of the Federal
German Administrative Procedures Act (Verwaltungsverfahrensgesetz) pro-
vides for a limitation period of one year that applies to all administrative
decisions which distribute financial benefits, even if unlawful. After one
year, the beneficiary, according to the federal German law applicable in
the state of Rhineland Palatina, is entitled to retain its financial aid, espe-
cially if it has already spent the allotted money. Given that, according to
the EC Treaty, it is national (German) law which governs the recovery of
unlawful state aids, Alcan argued that Article 48 of the German Admin-
istrative Procedures Act protected it from having to repay the illegally
received state aid; an argument that had been upheld by two consecutive
rulings of lower German administrative courts.

In its judgment of March 20, 1997, the European Court of Justice,
however, pointed to three important aspects. First, neither Alcan nor the
German government had appealed the Commission’s initial decision,
effectively allowing it to become legally binding. Secondly, Alcan could
not claim to have received the subsidies in the belief that the German
authorities had complied with the notification requirement without it first
having made sure that this was really the case. And thirdly, the stipula-
tion in the EC treaty that, in the absence of common regulations, national
law governs the recovery of illegally awarded state aids, cannot be inter-
preted in such a way that in effect denies the Community the opportunity
of effectively applying and enforcing its treaty provisions. Hence, Alcan
had forfeited its rights, both under the EC Treaty and under German
law, and it was obliged to repay the state aid it had received plus inter-
est. On April 23, 1998 the Federal German Administrative Court ruled
according to the answer it received to its preliminary reference from the
European Court of Justice, provoking a fierce debate among legal schol-
ars on the question of subsidiarity, legitimacy and legal empowerment
(Classen 1997; Scholz 1998; Winkler 1999). Alcan, finally, brought the
case before the Federal German Constitutional Court and claimed that its
rights under Articles 14 and 20 of the German constitution (Grundgesetz)
had been violated. Alcan argued that the ruling of the Federal German
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Administrative Court (and by implication the previous ruling of the Euro-
pean Court of Justice) denied it due process and ignored the principle
of democratic decision-making in Germany. In its ruling of February 17,
2000 the Federal Constitutional Court, however, found there had been
no violation of Alcan’s constitutional rights and refused to hear the case.®
Alcan had to repay the aid.

3.1.3  State aid control at the international level: The WTO/GATT
provisions on subsidies

The central aim of the negotiations after the Second World War, which
led to the conclusion of the General Agreement on Tariffs and Trade
(GATT) in 1947, was the liberalization of trade, with the special focus
on industrial goods and resources rather than services and agricultural
goods. One of the major causes of the economic problems of the 1920s
and 1930s was widely acknowledged to have been states’ increasingly
protectionist reactions, which had in fact aggravated the problems more
than they had contributed to their solution. So, the postwar economic
order needed to be based on the idea of reducing barriers to trade — that
is reducing tariffs and eventually non-tariff barriers. The original treaty
did not focus a great deal on state aids, but Article XVI of the GATT
contained the requirement to reduce or avoid export subsidies, to notify
such aid schemes and consult in case of injuries to other partner states.
Article XVI became closely linked with Article VI of the GATT, which
dealt with countervailing measures, which one country was allowed to
invoke if it believed itself to have been injured by the unfair trade practices
of another member state.

This aspect of the GATT did not receive much interest until the late
1960s and early 1970s when the United States increasingly considered
itself to be the victim of other countries’ unfair state aid programs and the
European Community reproached the US by steadily increasing its use
of countervailing measures. The following Tokyo Round of the GATT
negotiations reacted to this perception with the inclusion in the treaty
of a Subsidies Codex, which attempted to specify some of the disputed
questions and, most importantly, to define two possible procedural reme-
dies to settle disputes over subsidies. The so-called Track I procedure
called on the injured party to prove the seriousness of the injury and
then allowed the use of countervailing measures (mostly tariffs) to pro-
tect its home market. The Track II procedure sought to get the conflicting

6 German Federal Constitutional Court Decisions: BVerfG, 1 BvR 489/99 of February 17,
2000.
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parties to accept a multilateral dispute resolution with the aim of recon-
ciling the interests of the protagonists and avoiding recourse to counter-
vailing measures (Senti 1986; Adamantopoulos 1988).

Because of a widespread dissatisfaction with the effect of this Sub-
sidies Codex, the Uruguay Round of the GATT negotiations once
again strengthened the treaty provisions governing unfair state aids by
introducing the so-called “Agreement on Subsidies and Countervailing
Measures” as an integral part of the new GATT of 1994. The new agree-
ment not only contained a definition of subsidies but also distinguished
between three categories of state aids: prohibited, non-actionable and
actionable subsidies. Strictly prohibited are all subsidies (except those in
the agricultural sector) which support the export of domestic goods or
discriminate against the import of non-domestic goods. So called non-
actionable subsidies, which the agreement does allow, are non-specific
subsidies: non-discriminatory financial support, research and develop-
ment programs, regional and structural policies and environmental aid.
Actionable subsidies, which other governments are allowed to chal-
lenge, are all specific subsidies with a serious negative impact on other
countries.

The agreement offers a three-step process to settle disputes between
GATT members over subsidy questions. The first step is to initiate con-
sultations between the conflicting parties to exchange the different views,
which are even permitted in cases of non-actionable subsidies. If these
consultations do not lead to the resolution of the conflict, the second
step (now only in cases of prohibited or actionable subsidies) calls for
the appointment of an expert panel by the so-called Dispute Settlement
Body to study the disputed questions and propose a remedy on the basis
of the GATT. It is against this panel decision that the conflicting parties —
as the third step — have the right to appeal to the Appellate Body. The
ruling of this Appellate Body is automatically legally binding as long as
the Dispute Settlement Body does not veto it by a unanimous decision
of its members.

Furthermore, the Dispute Settlement Body has the opportunity to
sanction non-compliant behavior. If a party does not comply with the
ruling of the Dispute Settlement Body it has the right to allow the com-
plainant to take countervailing measures, which usually consist of puni-
tive tariffs on specific trade goods exported by the non-compliant state
and which are intended to hurt the offender in sensitive trade areas,
thereby forcing it to comply. Finally, the new agreement reaffirms the
obligation on all the GATT member countries to give notification of all
existing state aid schemes and it created the Committee on Subsidies and
Countervailing Measures to receive and monitor these notifications.
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The still ongoing dispute between Canada and Brazil over alleged
unlawful export subsidies for producers of small civil aircraft is very
instructive on the procedural dimension of compliance with international
state aid control provisions.” Both countries are home to important man-
ufacturers of such aircraft: Canada has Bombardier and de Havilland and
their various subcontractors and Brazil has Embraer and some of its sup-
pliers. Not surprisingly, these enterprises are fierce direct competitors on
the world market for regional civil aircraft and are, thus, very sensitive to
any kind of perceived or real market distortion which benefits their com-
petitors. This resulted in a series of nine cases and rulings from various
WTO panels, the Appellate Body and the Arbitrators. A final solution is
still not at hand.

Officially, the dispute started on June 18, 1996 with a Canadian request
for consultations with Brazil on the alleged export subsidies which were
being granted by the Brazilian government to foreign purchasers of civil
aircraft produced by Brazil’s Embraer aircraft manufacturer. Canada was
especially critical of one element of the so-called PROEX program, set
up in 1991, under which the Brazilian government undertook to support
its export industry. Under the special PROEX clause, Brazil offered so-
called “interest rate equalization” to foreign banks that financed the sale
of Brazilian aircraft. In such cases the Brazilian central bank covered
up to 3.8 percent of the interest rate payable by the foreign bank to
refinance its loan for the aircraft sale. Canada alleged that this constituted
an illegal export subsidy under the GATT and especially its Subsidies
and Countervailing Measures Agreement, since it enabled banks to offer
cheaper loans to foreign airlines that chose to buy Brazilian instead of,
for example, Canadian aircraft.

Several bilateral consultations between 1996 and 1998 failed to achieve
any mutually satisfactory solution. So Canada, on July 10, 1998, finally
asked for the establishment of a WTO panel, which the Dispute Settle-
ment Body set up in the fall of 1998. The panel met with the parties in
November 1998, submitted its interim report to them on February 17,
1999 and presented its final report on March 12, 1999. It concluded that
the interest rate equalization under Brazil’s PROEX program was indeed
an illegal export subsidy, according to the Subsidies and Countervail-
ing Measures Agreement of GATT. The panel called on the Brazilian
government to terminate this program within 90 days.

In May 1999, Brazil appealed the panel report, prompting Canada to
file a conditional appeal in the event that the Brazilian motion should

7 See the various WTO panel and Appellate Body reports on the dispute settlement cases
WT/DS46 and WT/DS70.
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prove successful. In June 1999, the Appellate Body heard the case and it
reaffirmed the Panel’s ruling on August 2, 1999, especially the demand
on Brazil to end its PROEX interest rate equalization program in support
of the export of Brazilian civil aircraft.

This was not, however, the only dispute between Brazil and Canada
relating to alleged subsidies for aircraft exports. On March 10, 1997 the
Brazilian government had requested consultations with Canada, essen-
tially complaining about four Canadian measures:
¢ the financing and loan guarantees, including equity infusion, to com-

panies established for the purpose of exporting civil aircraft;

e direct and indirect governmental financial support to the civil aircraft
industry;

¢ the sale of government-owned shares in one aircraft manufacturer to
another aircraft manufacturer at less than the market value; and

¢ the benefits awarded to aircraft manufacturers under various Canada-—

Québec development agreements and programs.

Since the consultations on April 30, 1997 failed to produce a satisfac-
tory solution, on June 10, 1998, Brazil asked the Dispute Settlement
Body to set up a WTO panel, which it did on July 23, 1998. This
panel met with the parties and submitted its final report on March 12,
1999. It rejected two of Brazil’s allegations, but found that two instances
of Canada’s financial assistance did constitute illegal export subsidies,
contrary to Articles 3.1(a) and 3.2 of the Subsidies and Countervailing
Measures Agreement of the GATT. It recommended the termination of
these practices within 90 days. Parallel to conducting the first dispute,
both Canada and Brazil, in May 1999, also filed their appeals in this
case and the Appellate Body issued its ruling alongside the ruling in the
first case on August 2, 1999, once again rejecting all arguments of the
appellants and upholding the panel recommendations.

Although the Dispute Settlement Body adopted both reports of the
Appellate Body, this only led to a subsequent round of allegations. Both
Brazil and Canada complained that the measures taken by their adversary
to implement the reports were inadequate and, hence, the other govern-
ment was not complying with the GATT rules. Consultations once again
failed, as both governments stuck to their points of view. In November
1999, both governments called on the Dispute Settlement Body to estab-
lish two separate panels to review these disputes relating to the inadequate
implementation of the two reports. Both panels submitted their reports
on April 28, 2000. The panel looking at Brazil’s implementation of the
Appellate Body’s ruling in the case of its PROEX program concluded that
no implementation whatsoever had taken place and that Brazil had totally
failed to honor the ruling. The panel looking at Canada’s implementation
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of the Appellate Body’s ruling on its financial support measures acknowl-
edged that Canada had changed one of the two measures sufficiently to
comply with the ruling, but that it had not changed the second one. Con-
sequently, the panel again recommended that Canada change the second
financial support instrument for aircraft sales.

Unsurprisingly, in May 2000, both governments appealed the respec-
tive panel rulings, which led, on July 21, 2000, to two rulings of the
Appellate Body, which rejected both of their appeals and upheld the panel
decisions. At the same time Canada requested an authorization from the
Dispute Settlement Body to take appropriate countervailing measures
against Brazil to the sum of 700 million Canadian Dollars a year. Brazil
asked that this amount be referred to arbitration. On August 28, 2000 the
arbitrators concluded that Canada had erred in its account of the damages
that resulted from Brazil’s PROEX program and that the sum of 344.2
million Canadian Dollars in countervailing measures against Brazilian
trade was sufficient to offset the damage to the Canadian aircraft indus-
try. Interestingly, to date the Canadian government has refrained from
applying these countervailing duties against Brazilian exports.® The next
move is still to come.

3.2 The degrees of compliance with the state aid
control regulations

There is an important difficulty regarding the quantitative measurement
of subsidies. The literature cannot agree on a single definition (Boss and
Rosenschon 1998; Slotboom 2002). Rather, it is possible to find several
competing definitions, from those with a narrow perspective to those with
a very broad perspective. The narrow definition considers state aids to be
governmental financial support for businesses intended to achieve some
economic goal, which could not be achieved by the market (Zimmermann
1979). The loopholes in this definition are obvious: it includes neither tax
expenditures nor financial support by governmentally instructed market
actors, such as development agencies and investment banks. The broad
definition takes into account these shortcomings and defines subsidies
as any financial advantage (whether the allocation of money, tax expen-
diture, or the transfer of valuable resources) given by a state authority
(or in the name of a state authority) to an enterprise, which does not
entitle the state authority to an equivalent amount of marketable goods
or rights (for example shares or ownership) in return for this financial
support (Ross 2000). The problem with this broad definition is the lack
of empirical data to quantify the degree to which a government subsidizes

8 See Neue Ziircher Zeitung, November 3/4, 2001.
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its economy. Since tax expenditures form a major part of these financial
advantages to enterprises it is not sufficient to look at the state’s offi-
cial budget alone. To some extent it is necessary instead to estimate
the amount of money the government could have extracted if it had
employed an unbiased tax structure instead of subsidizing certain sectors
of the economy or certain locations in the jurisdiction using tax breaks
(Howard 1995, 1997).

This, however, is a rather difficult and complicated task, which has
only rarely been done in the empirical literature. It entails not only the
creation of a “model tax structure” for the country analyzed such that one
can locate those instances of tax expenditures (Datta and Grasso 1998),
but it is also necessary to look into the accounting rules that govern the
preparation of the balance sheets for important corporate taxpayers. Dif-
ferent book-keeping rules result in different tax bases and, thus, different
opportunities for governments to extract money from the same kind of
business (Break 1985; Cummins et al. 1995). Any attempt to take into
account such considerations fails, not only due to insurmountable prob-
lems of data collection and computing, but also because of the increas-
ingly abstract and theoretical nature of the resulting figures. The iterative
use of ceteris paribus assumptions would finally result in a formal tax sys-
tem, in which no real-world taxpayer would behave the way predicted by
the theoretical model.

Although this analysis uses the broad definition of subsidies, it is impos-
sible to support this perspective with satisfactory quantitative data. Nev-
ertheless, most of the statutory regulations dealing with subsidies control
explicitly or implicitly employ such a broad definition. Hence, using the
narrow definition would only increase the difficulties of an interlevel com-
parison between national, European and international regulations. The
analysis relies on useful indirect empirical data, especially the opinions of
politicians involved in the formulation and administration of these subsi-
dies control policies and of scientific experts on the efficacy of these poli-
cies — principally economists and legal scholars. Taken together, these
opinions allow for quite a reliable assessment of the degree to which
state aid control regulations are complied with at the different political
levels.

3.2.1  Compliance with the inter-Lander codices in Germany

Since 1967, the German federal government has been required by law to
present regularly to the German Parliament a report on the development
of state aids. Since the 1980s, the Ldander governments have agreed to
provide overall figures relating to their distribution of financial support
to businesses (see table 3.1).
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Table 3.1 Annual toral amount of state aids in Germany in billion Euros®

1970 1975 1980 1985 1988 1989 1990 1991 1992

Fed. 7.7 10.8 13.9 15.6 16.7 17.1 18.0 24.6 24.8
Lan. 6.6 10.2 13.9 16.1 16.7 17.2 17.5 22.3 21.2

1993 1994 1995 1996 1997 1998 1999 2000 2001

Fed. 23.7 235 24.4 27.1 27.9 27.8 28.6 28.9 27.9
Lan. 23.3 23.6 23.6 24.1 24.8 24.1 22.7 23.2 21.7

¢ Annual amount of state aids in Germany in billion Euros; see Deutscher Bundestag,
Drucksachen 14/6748, 13/8420, 13/2230, 12/5580, 12/1525, 14/1500; Bundesrat, Druck-
sache 430/99.

These figures are heavily criticized by economists who argue that they
do not represent the real picture of state aids but rather underestimate
the amount of resources that are spent to support German enterprises
(Zimmermann 1979; Rosenschon 1991; Boss and Rosenschon 1998).
There is good reason to acknowledge the validity of this critique. How-
ever, even the official figures show the same obvious trend as the much
larger figures given in the analyses of economists. Since 1970, and until
the late 1990s, the German Ldnder regularly and year-on-year increased
their subsidies to enterprises, regardless of whether the economy was
booming or in recession (Boss and Rosenschon 2000, 2002; Deutsche
Bundesbank 2000).

A similar conclusion can be drawn from the reactions of politicians,
both at the federal and at the regional levels, to the question of the effec-
tiveness of the codices on state aids. Criticism of the state aid programs
of the Ldnder governments started before the introduction of the codices
and continued until at least the second half of the 1990s, when it was
increasingly overshadowed by the debate on the EU state aid control
policy. On the federal level, the then Chancellor, Helmut Schmidt, crit-
icized “extreme federalism” in Germany, which, in his opinion, blocked
any attempt to co-ordinate state aid policies in the context of the fed-
eral law on the “Joint Task” (Schmidt 1977). His Secretary of State
in the Federal Ministry of Finance, Manfred Lahnstein, supported this
view and argued that the federal level was unable to co-ordinate eco-
nomic policies in Germany because the regional governments did every-
thing to render such federal efforts useless (Lahnstein 1978). In 1979,
Hans-Ulrich Klose, a parliamentary representative in the German Bun-
destag, criticized the divergent aims and the lack of co-ordination of the
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state aid policies produced by the Ldnder governments.” His colleague,
Heide Simonis, offered her own view on the basic principle of subsi-
dies control, as between the Lander governments: “If you do not touch
my program I will not touch yours!” (Simonis 1979; Négele 1996). In
1982-1983, Birgit Breuel, the Minister for Economic Affairs in Lower
Saxony, acknowledged that most of her fellow Ldnder ministers had
signed the two codices on the understanding that these regulations
would only become obligatory if the ministers with other important cab-
inet portfolios could agree on similar restrictions in their policy areas
(Breuel 1988).

Unsurprisingly, academics unanimously rejected these codices as inef-
fective and charged the Ldinder governments with gross non-compliance.
Both the research groups of Fritz Scharpf in 1976 and Carl Bohret in
1980 came to the conclusion that the federal law on the “Joint Task” was
failing to prevent the German regions from engaging in a bitterly fought
subsidies race (Scharpfetal. 1976; Bohret et al. 1980). Equally devastat-
ing was the academic opinion relating to the effectiveness of the codices.
No parties to the agreement ever honored the regulations and the level
of compliance was practically zero (Bleckmann 1984; Nieder-Eichholz
1995).

Although this state of affairs was no secret, nothing was done to rectify
it, either horizontally or vertically. The federal government never invoked
Article 11, para. 2 of the law on the “Joint Task” to ask the Ldnder to
repay obviously misused funds and no regional government ever chal-
lenged the behavior of another regional government in court. However,
there are a vast number of cases in which Ldander governments have sought
the repayment of illegally used state aids from enterprises, based on Art-
icle 11, para. 3 of the law on the “Joint Task”. Obviously, the federal law
was basically in force and the parties involved were aware of its contents,
but only in relation to the regulations for societal actors, not in disputes
between the federal and Ldnder governments. This is surprising given
that the input side of the budget, especially the inter-regional support
mechanism, surfaced several times on the agenda of the Federal Con-
stitutional Court. The output side, especially the detrimental subsidies
race, however, never did. Hence, not only was overall compliance zero,
the procedural dimension was completely missing.

Today, the state aid administrators of the Ldnder governments hint that,
although the codices lack any official enforcement mechanisms, they con-
stitute an important unofficial and informal yardstick for decisions in state
aid cases. Without the codices, so the argument goes, the subsidies race

9 See Klose’s article in Frankfurter Rundschau, September 13, 1979.
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would have been even stronger and, hence, even more detrimental to the
state budgets in Germany (Eick 1981; Hiibl and Legler 1983). While it is
impossible to deny some plausibility in this line of reasoning, the overall
disciplining effect of the codices must have been quite marginal, given that
the real turnaround only came subsequent to the increased pressures from
Brussels in the early 1990s. On the other hand, it is certainly not true that
these codices were simply engineered with a view to public opinion, but
they were never intended to be invested with any form of binding power.
Several facts refute such a conclusion. First, the codices were negotiated
within a special panel of representatives from the state ministries of eco-
nomic affairs and it took more than a year of intense negotiations to final-
ize the provisions (Eick 1981). Secondly, the codices contain footnotes
with several provisos, included by various state governments, against
some of the clauses and wording, which would have been an unnec-
essary caution if it had been clear that these codices were not intended
to be complied with. Thirdly, even after 20 years of non-compliance, the
responsible state administrators still regard it as necessary to keep these
codices on the books if only to have a common yardstick for decisions
in state aid cases. Thus, it is wrong simply to infer from the reduced
legal quality and character of the codices that there was an intention
by the Ldnder governments to ignore their provisions from the outset.

3.2.2  Compliance with the European Regulation

Regarding the overall status of compliance, it is, once again, difficult to
measure directly the extent of compliance with these rules. However, on
the basis of the indirect evidence — the official figures on state aids, the
opinions of politicians and the opinions of economists, legal scholars, and
political scientists — the European Union’s regulatory controls on state
aid must be considered to be one of its more or less silent success stories.
Since 1988 the European Commission has regularly published a so-called
“Survey on State Aid” in the European Union. The figures given in these
reports provide a very clear picture (see table 3.2).

Until the creation of the Single European Market in 1993 the total
amount of subsidies distributed by member state governments increased
over the years, both in real terms as well as in proportion to GDP, with
some exceptions, for example in 1989 and 1992. Since 1993, however,
the figures have shown a strong downward tendency. Even though this
trend is supported by independent analysis (Bilal and Polmans 1999), it
is still possible to argue that these statistics do not represent the whole
picture because governments have taken evasive actions to conceal the
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Table 3.2 Annual total of state aids granted across the EU in
billion Euros®

1988 1989 1990 1991 1992 1993 1994

EU12 43.9 33.6 44.2 39.8 39.1 44.1 41.2
percent GDP 4.1 3.2 4.0 3.6 3.2 3.8 3.4

1995 1996 1997 1998 1999 2000 2001

EU12 37.4 35.4 34.4 28.4 24.6 24.4 21.3
percent GDP 2.9 2.7 2.6 2.0 1.7 1.6 1.4

4 Annual amount of state aids of EU member governments in billion Euros,
excluding agriculture; see: COM(2003) 225 final, COM(2002) 242 final,
COM(2000) 205 final; COM(98) 417 final; COM(97) 170 final; COM(95)
365 final; COM(99) 148 final.

aid they award to enterprises. Nevertheless, from the perspective of
compliance research, such a change in the behavior of the addressees
must be explained, especially so when one considers their very different
behavior in the late 1980s.

Furthermore, this clear trend is confirmed by a multitude of highly
critical comments from politicians in the member states on the topic of
the European Commission’s state aid control. While Commission offi-
cials deplore the lukewarm to practically non-existing political support
from member state governments (Van Miert 2000), politicians, espe-
cially at the regional level, for example in Germany and Austria, have
heavily criticized Brussels for effectively depriving them of any indepen-
dent powers to subsidize enterprises (Ndgele 1997). Since the early 1990s
the Commission outlawed nearly all direct aid schemes instituted by the
West German Ldnder and it is also now on the way to bringing to an end
the most important indirect aid schemes, for example the German Lan-
desbanken, which are publicly owned banks that are used by the Ldnder to
promote industrial policies. The Commission considers the public own-
ership and the state guarantees given against bankruptcy to constitute
unlawful state aid (Doering 2003). At the same time Ldnder politicians
deplore the loss of valuable instruments which have been used to regulate
investment and employment as well as to support less developed areas.
They have thus called for the stricter application of the principle of sub-
sidiarity in the EU in order to defend their political room for maneuver.
The examples can be extended to basically all member states and together
add up to give the impression that the Community’s state aid control has
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not only found a lot of targets but has also hurt enough of them politi-
cally to force national and regional politicians to make the Commission
a scapegoat for its efforts in preventing them from distributing money
according to their usual schemes (Nigele 1996, 1997; Zimmermann
1990).

Finally, this perspective is supported by the opinion of the overwhelm-
ing majority of academics who deal with the question of state aid control
in the EU. While most academic commentators criticize the EU for not
going far enough to prohibit state aids, for being “political” when some
cases are decided, for overlooking major aid schemes, or for being too
bureaucratic when making decisions, they are generally in agreement
that since the early 1990s the EU system has been the most powerful
instrument for reducing the amount of subsidies paid by member states
and that the Commission has managed to elicit an unusually high degree
of compliance with the provisions of its system (Négele 1997; Bilal and
Polmans 1999; and Lavdas and Mendrinou 1999). During the 1970s and
1980s, most analyses of the EU’s state aid control policy tended to discuss
the question of why this policy did not work and what requirements were
necessary before one might see some improvement (Bleckmann 1977;
Seidel 1985). Since the 1990s, the foremost topic in the books and arti-
cles has changed. Today, academic debate centers on the reasons why this
policy has been so successful, explores ways for the further development
of some of its rules and tries to find solutions to the enormous workload
placed on the Commission by this area of competition policy (McGowan
2000; Nicolaides 2002). Hence, academics criticize the Commission suf-
ficiently to demand changes which they deem necessary for the reform
of the system but, in doing so, most acknowledge that this has been a
successful area of EU activity.

This qualification of the overall status of compliance is also confirmed
by the procedural dimension. The Commission receives some 500 to 800
notifications of national state aid measures every year. About 400 or 500
of these meet with no objection from the Commission after a preliminary
examination. Some forty to sixty cases a year will result in the Commission
opening a formal investigation into the details because it suspects they will
produce negative effects on the markets. Of these formal inquires, some
fifteen to twenty cases end up being accepted, some twenty to thirty cases
are found to be non-compliant and a few cases are conditionally accepted.
Either the member state government, the potential beneficiary of the state
aid, or an affected third party challenges the Commission decision before
the European Court of Justice in around ten to fifteen cases a year. Since
the 1980s there has been no open refusal by any party to accept the EC]J’s
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decision. Article 228 of the EC Treaty, giving the Commission the power
to seek penalties against any party ignoring a court order, has never been
used in the realm of state aid control.

Although the judicial process provided one of the most important —
if not ke most important — means of interpreting, expanding and refor-
mulating the EU’s primary law on state aid, fundamental challenges to
the regulations did occur in the 1960s and 1970s. In this period recalci-
trant compliance, or initial non-compliance, with the Community’s state
aid rules was the common practice of many member state governments
(Zuleeg 1978). This has now changed and nearly all recent state aid cases
brought before the European Court of Justice have dealt with new forms
of state aid, where the EC]J is being asked to subsume them under the
relevant provisions. The Alcan case was no exception. Neither Alcan nor
the German government challenged the initial decision of the Commis-
sion in court, thus accepting both the law on the books and also the power
of the Commission. The new question was only whether national rules
implementing European regulations could neutralize the intended effect
of the European rules. Here, the European Court of Justice extended
its previously well-established case law of the supremacy of European
law over national law to the effect that national implementation rules,
denying the efficacy of Community law, are not compatible with the EC
treaty. And even the attempt to invoke the spirit of the so-called Maas-
tricht ruling of the Federal German Constitutional Court did not help
Alcan. The state government canceled its illegal decisions and reclaimed
the aid, and both the Federal German Administrative Court and the
Federal German Constitutional Court decided in favor of the European
Commission.

The procedural stability of these state aid control provisions at the
European level is also underlined by the fact that for years the Commis-
sion refused to initiate secondary legislation on state aid control matters
based on Article 89 of the EC Treaty. It feared that the Council would
seize the chance to roll back much of what had been achieved by state
aid control in the Community and that the new rules would effectively
curb the power of the Commission. However, in 1998 the Commission
felt sufficiently confident to summarize the existing case law by codifying
it in a Council Regulation. The Commission’s proposal navigated the
decision-making process with only a few minor changes; a clear sign that
no member state openly doubted the legal basis of the European state
aid control system. Furthermore, the Commission has recently begun to
introduce measures that aim to reduce its workload by essentially loosen-
ing its tight grip on national state aid schemes, in particular by handling
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de minimis cases more leniently'" and relieving certain groups of small and
medium-sized enterprises from the notification requirement entirely'!
(Sinnaeve 2001). These are obvious signs that the state aid control reg-
ulation at the European level enjoys a good rate of compliance.

3.2.3  Compliance with the WTO/GATT Regulations

On the overall status of compliance, there is, unfortunately, no system-
atic reporting on state aids in the context of the GATT, neither for the
“old” GATT, before 1994, nor the “new” GATT/WTO, since 1995. The
WTO has only published regular annual reports since 1996. These do
include elaborate trade statistics but only a few figures on state aids. Until
1994, some 90 percent of the consultation and dispute settlement cases
involved either the USA or the European Community or both. Some
40 percent of the cases brought against the USA concerned counter-
vailing measures, while some 40 percent of the cases brought against the
European Community were about targeted subsidies, mostly in the realm
of agriculture (Hudec 1993; Petersmann and Jaenicke 1992). Hence,
state aid questions became important and gave rise to heavily disputed
issues in the context of the GATT. Nevertheless, both governments and
academic observers were disappointed about the results of the system,
which depended on an injured government taking action, since private
third parties possessed no standing (Jackson 1978; Bliss 1987; and Plank
1987). Furthermore, until 1994, panel reports had to be accepted unan-
imously by all members, including the losing party, which was not often
the case. Finally, even if all parties accepted the decision, it was far from
self-evident that the measures proposed by the panel report would be
implemented. In many cases countervailing measures were taken and the
distribution of subsidies continued, both to the detriment of free trade
(Hilf 1991; Petersmann 1991).

In summer 2003, the WTO published the reports and rulings made in
294 cases, going back to 1995, which have involved the panels, the Appel-
late Body or arbitration. Of these, only fifteen dealt with allegedly illegal
subsidies under the Subsidies and Countervailing Measures Agreement
of the GATT. The bulk of disputes obviously involve anti-dumping mea-
sures, questions of risk regulation (foodstuffs), patent questions (phar-
maceuticals), non-tariff barriers (shirts, bananas) and environmental
protection (dolphins, asbestos). Of the recent cases involving subsidies,

10 See Commission Regulation 69/2001, OJ 2001 No. 1.10/30 on the application of
Arts. 87 and 88 of the EC Treaty to de minimis aid.

11 See Commission Regulation 70/2001, OJ 2001 No. L 10/33 on the application of Arts.
87 and 88 of the EC Treaty to state aid to small and medium-sized enterprises.
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six were part of the ongoing dispute between Canada and Brazil over
export subsidies for small civil aircraft. Furthermore, the 2002 annual
report of the WTO lists only thirty'> member countries, out of a total
of 146, as being compliant with the requirement in the Subsidies and
Countervailing Measures Agreement to notify the WTO of existing and
newly introduced state aid schemes. Various questions raised by represen-
tatives of several member governments in the Subsidies and Countervail-
ing Measures Committee about the notifications made by other member
countries suggest that even these thirty notifications are incomplete or
disputed. Both aspects point to certain improvements since 1995, but
also to remaining shortcomings, especially relating to the issues of noti-
fication and monitoring.

3.2.4  Comparing the degrees of compliance with state aid rules
at the different political levels

The three empirical examples of state aid control regulations at the differ-
ent political levels offer an interesting pattern of compliance. The inter-
Liénder codices in Germany were never complied with and, surprisingly,
no one ever had recourse to the existing legal means of enforcing compli-
ance. During the 1980s and early 1990s, there was a clear and ongoing
compliance crisis. Since the second half of the 1990s the picture of com-
pliance with state aid control in Germany has become overshadowed by
the effect of the European state aid control provisions, which have forced
the German Ldnder to reduce their financial support for private enter-
prises, and which have essentially prevented the West German states from
undertaking any independently run state aid programs (Féarber 1995,
1996).

In assessing the compliance record with the EU regulations, two time
periods must be distinguished. Until the 1980s both the overall status
and the procedures for handling disputed cases provide overwhelming
evidence of a number of compliance crises. It took the Commission
years to establish and enforce the simple rule of notification for state
aid schemes. And for years the member states were singularly reluctant
to honor the Commission’s decisions or the ECJ’s rulings in such cases
(Slot 1990; Lasok 1990). This changed with the gradual introduction of
the common market from the late 1980s onwards. Since the early 1990s
the overall status has improved to achieve a high degree of compliance
and, from a procedural perspective, there have only been a few cases of

12 The EU is counted as a single member. Thus, the figure actually amounts to 44 out of
146 member states.
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recalcitrant compliance with references to the European Court of Justice.
Since the 1990s no member state has simply ignored a ruling of the Euro-
pean Court of Justice in the area of state aid control. The only observable
forms of resistance have been some cases of minimal implementation,
which have often simply led to the next court ruling (Rosenstock 1995).

The compliance record with WTO/GATT state aid control regulations
exhibits a similar pattern. Until 1994, under the “old” GATT, the overall
status of compliance as well as its procedural dimension must be judged
as an almost continual compliance crisis (Miller 1984; Scheffler 1993).
Most disputes over state aids were to do with agricultural export subsidies,
but even in the cases that dealt with industrial subsidies, the GATT’s suc-
cess in changing the behavior of its member governments was extremely
limited (Hudec 1993). The new WTO/GATT, in place since 1995, has
changed the picture, even though it is still too early to make completely
reliable judgments. One-fifth of the member states have complied with
the notification requirement and compliance with those cases that have
been disputed shows some signs of improvement. Compliance crises still
exist, but it is initial non-compliance or even recalcitrant compliance that
is increasingly observed (Hudec 1999).

Taken together and measured according to the compliance they secure
with their state aid control regimes, the German, European and interna-
tional levels achieve the following ranking:

German inter-Lander codices < WTO regulations < EU regulations.

The lowest degree of compliance can be found in the case of the
German inter-Ldnder codices, the WTO regulations elicit a somewhat
higher degree of compliance and the EU regulations are by far the most
complied with state aid control regulations.

3.3 The independent variables: Explaining the
comparative empirical result

The somewhat surprising empirical result that emerges from the compar-
ative assessment of the degree of compliance achieved by the various state
aid control regulations at the different political levels immediately begs
the question, “Why?” The introductory chapters presented four theoret-
ical perspectives that seek to explain compliance or non-compliance as
well as offering a set of independent variables for each. The comparative
empirical result enables the testing of these theoretically-derived hypothe-
ses and a comparative assessment of their explanatory power with respect
to state aid control regulations at the different political levels. Hence, in
the sections below, each set of independent variables is applied to the
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comparative empirical findings so as to assess the ability of each theoret-
ical hypothesis to explain the empirical picture.

3.3.1  Rational institutionalism

Rational institutionalism focuses its explanation of compliance on two
central variables: sanctions and monitoring. In the case of monitoring,
the means of'its application is important, whereas, in the case of sanctions,
two aspects are central: the content and the competence.

3.3.1.1 Monitoring In order to monitor the compliance or non-
compliance of the Ldnder governments in the case of the state aids codices
each signatory had to rely on its own unilateral efforts to gather informa-
tion on the behavior of the other fifteen partners to the agreements. No
central agency was created to support these efforts, nor did the Ldnder
governments allow the federal government to carry out this task. Rather,
the German states generally refused to give any information to the federal
government on their distribution of state aids, which meant that the fed-
eral government could not include any figures about the behavior of the
Lénder in its regular report to the federal Parliament. When the Ldnder
cabinets changed their minds in the 1980s they only agreed to disclose
to the federal authorities the total overall yearly figures for direct finan-
cial support and tax expenditures of the eleven (and later sixteen) Ldnder
combined (Bleckmann 1984). Under no circumstances was the federal
level permitted to identify the details of the state aids handed out by each
of the regional governments. Since they did not trust the federal level
the Ldnder governments even took the precaution of installing a common
statistical office for the Ldnder to conduct the simple task of collecting the
necessary data and transferring it to the federal government. This statis-
tical office never received any authority to monitor or even control the
Ldnder and it has no authority to publish any data, reports or summaries
(Neuhaus 1987).

The option of societal monitoring (and possible enforcement) is the-
oretically open to affected third parties, especially to the competitors of
the potential state aid beneficiaries. However, there are only a handful of
cases, because the Federal Administrative Court introduced an extremely
high burden of proof to achieve a successful court ruling (Zuleeg 1974;
Bleckmann 1984). The plaintiff must present evidence to convince the
court that the state aid awarded to its competitor will lead to its own
bankruptcy. No plaintiff has ever managed to offer such compelling evi-
dence and, hence, the court has blocked all requests by interested societal
actors for it to review state aid cases in Germany.
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In the case of European state aid control regulations, the treaties
established a common central agent — the European Commission — and
invested it with the task of monitoring member states’ state aid activi-
ties, and regularly reporting the results of these monitoring efforts. The
Commission, with the support of the European Court of Justice, has
developed a very broad definition of state aids and, thus, is able to moni-
tor and seek information on a wide variety of schemes to support business
(Smith 1996, 1998).

The task of the Commission to monitor member states’ state aid
schemes is supported by five additional provisions, which essentially
strengthen the position of the common agent:

* member state governments are required to report any form of state aid
to the Commission;

¢ the Commission has the right to carry out on-site monitoring of enter-
prises or offices that are suspected of concealing evidence relating to
state aid;

¢ the Commission is allowed to use and act upon information obtained
from private third parties and has even developed a special reporting
form for such cases;

¢ if the member state government or the suspected beneficiary of state
subsidies refuses to provide the necessary information to the Commis-
sion, it is empowered to decide on the basis of the evidence available,
essentially giving it the power to decide according to reasonably accept-
able schemes;

e state aid that is not notified is always illegal even if the Commission
would have approved the program had it been notified.

These wide-ranging competencies for multilateral monitoring by the

European Commission are, furthermore, supported by far-reaching

options for societal monitoring by interested third parties. Under the

European state aid control regulations interested third parties — such as

the competitors of potential beneficiaries — do not only have the right

to inform the Commission and participate in the formal investigation of

state aid cases but are also able to challenge Commission decisions in

court and can, hence, seek judicial review of any decision affecting their

market position (Polley 1996; Schneider 1996).

Although the new WTO/GATT’s “Agreement on Subsidies and Coun-
tervailing Measures” requires all member states to report their use of sub-
sidies regulated by the GATT and that agreement, there is no common
institution or autonomous system to monitor the international subsidies
regime that was so created. Rather, the treaty relies on the willingness of
its members to report their own state aid schemes and to carry out uni-
lateral monitoring of other members whose subsidies might affect their
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own interests (O’Brien 1997; Stehn 1996). The new agreement created
a Committee on Subsidies and Countervailing Measures, which receives
the notifications and monitors the notification process. However, it has
no independent status and does not meet frequently enough to control
the national administrations. Furthermore, it has no right to carry out
on-site monitoring. Hence, the monitoring efforts of the Committee are
limited to controlling the formal notification requirements. Finally, all
information on state aids intended for the WTO must pass through the
hand of a government. There is no provision for direct access to the WTO
by societal actors in relation to the international state aid control regime.
Thus, the WTO/GATT is left with a monitoring process that is based on
bilateral supervision by the member governments (Hoekman/Mavroidis
1996).

3.3.1.2 Sanctions In the case of the inter-Ldnder codices,
Article 11, para. 3 of the federal law on the “Joint Task” stipulates that
the Ldnder governments are entitled to demand the repayment of any
subsidies given to a private enterprise which were not used according to
the regulations governing the grant. This rule has been widely employed
to sanction enterprises for wrongly diverting subsidies and there exists a
large body of case law, from German administrative courts at all levels
(local, regional and federal), interpreting the precise meaning of the law
(Go6tz 1984). Quite to the contrary, Article 11, para. 2, which empowers
the federal level to demand the repayment of funds misused by Ldnder
governments, has never been utilized and no German court has ever had
to deal with a single case. Especially during the 1970s, some notori-
ous disputes erupted between the federal government and the regional
governments of Bavaria and North Rhine-Westphalia. In most cases the
federal ministry of economic affairs did not concur with the aims pursued
by regional governments in their distribution of subsidies. But the federal
government in Bonn never attempted to use any form of sanction to force
the regional level to accept its view on the proper targeting of state aids.
Similarly, there is no known case in which a regional government threat-
ened to use or used some form of sanction against another signatory of
the codices in order to force it to comply with the regulations. Over the
years Lander governments have made many accusations against each other
which have surfaced in public and each has, at one time or another, no
doubt considered itself to be a victim of a subsidies race that has been
provoked by others. But none of them is prepared to call for stricter reg-
ulations, an improvement in the monitoring system, or the use of the
federal level as an independent third party, nor have they sought to chal-
lenge the behavior of other signatories in court.
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Thus, even though both vertical and horizontal means for the judicial
enforcement of the codices existed, none of these instruments has ever
been used for this purpose. An alternative would have been to offset the
benefits received by reclaiming the misspent money. But this option was
never exercised either.

The Commission is empowered to enforce the European state aid con-
trols by sanctioning any illegal distribution of state aid to private enter-
prises. The enforcement process offers the chance of participation to
third party interests. The central element is again the decision of the
Commission, which tests the compatibility of a member state’s subsidy
with European law (Rosenstock 1995). The member state government,
the potential beneficiary and potentially affected third parties all have the
right to seek a court ruling. If, however, the money is spent without a
proper legal basis, the Commission is empowered to issue a second deci-
sion that calls on the member state government to recover the illegally
awarded aid plus interest on usual market terms. The duty to recover
interest prevents a member state from illegally giving money to enter-
prises, delaying legal action by every available means and then only recov-
ering the original sum when forced to do so by the court, as this would
essentially amount to a subsidy via cheap credits. Against this second type
of Commission decision, direct legal action is once again possible. If the
member state government, after having being called upon by the court
to recover the subsidy plus interest, continues to refrain from taking the
appropriate actions, the Commission has the option to use Article 228 of
the EC Treaty in order to seek a court ruling imposing lump sum penal-
ties until the member state government complies with the original court
decision (Lasok 1990; Sinnaeve 1999; and Schiitterle 1995).

Hence, this vertical enforcement only attempts to offset the benefit
provided by the illegal aid scheme. It does offer, however, the opportu-
nity for harsh penalties beyond the recovery of the illegal benefits, if the
member state government does not comply with the initial Commission
decision and a subsequent ruling by the European Court of Justice.

There is, however, one inconsistency. Although the basic treaty provi-
sions have existed since the introduction of the Treaty on the European
Economic Community in 1958, the Commission encountered enormous
problems in enforcing these rules until the 1980s. The first major prob-
lem was to get the member states to notify it of their aid schemes. It
took years and the help of the court to establish a general reporting pat-
tern, so that the Commission usually accepted the validity of all notified
aid schemes and concentrated its fight on non-notified member state
programs. Hence, the Commission reports in this period show a slowly
increasing number of notified programs as well as approved aid schemes
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(Seidel 1984, 1985). Only in the 1980s, with the renewed effort to com-
plete the Single Market, did the Commission take a more rigorous stand
in scrutinizing notified schemes. Since then, the figures for notified and
approved programs have differed significantly over the years. The full
array of instruments used by the Commission to fight national subsidies
and the willingness of (and probably the possibility for) the Commission-
ers to use these measures was not in place until the early 1990s and the
start of the Single European Market (Seidel 1992).

Since then, however, the Commission has not only become more and
more critical of national subsidies and decided against member states
in an increasing number of notified cases but, more importantly, it has
lashed out against illegal payments that have not been notified and which
were often reported to Brussels by the competitors of state aid benefi-
ciaries. Although figures on the amount recovered are unavailable, the
Commission has stepped up its measures to ensure the execution of such
decisions and the European Court of Justice has not hesitated in lending
its support to these efforts (Rosenstock 1995).

In the case of the WTO/GATT there are only limited possibilities for
sanctioning the non-compliant behavior of its members. First of all, any
attempt to pressure a member to reduce the amount of state aid awarded —
even in cases of prohibited subsidies — has to start with a formal complaint
by another member state. The treaty provides for neither the possibility
of societal, private parties challenging such aid schemes nor a common
agent with the autonomous right to open a formal investigation. This
certainly reduces the caseload of the state aid control regime and allows
it to focus only on important cases. However, it also limits the kind of
interests which are incorporated.

After a formal complaint has reached the WTO, the conflicting parties
are given time to consult and bilaterally resolve the question. If this does
not lead to a resolution of the problem, the conflicting governments are
required to call for a dispute settlement procedure. Since 1994 this has
been a formalized multi-step process in which an independent panel and
if necessary the Appellate Body deal with the accusations and attempt
to come up with a solution based on the GATT law (Jackson 2000). In
these examinations the complainant must prove it has suffered serious
injury to its economy which is the result of the state aid scheme car-
ried out by the defendant. Until 1994 such a proposal from the panel
only came into force if all parties, including the losing party, agreed
to it. Since 1994 the rulings of the panel, and eventually that of the
Appellate Body, automatically come into force if the Dispute Settlement
Body does not unanimously reject them. Such rulings may require the
defendant to reduce or even abolish its subsidies. If the defendant is not
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willing to comply with these measures, the Dispute Settlement Body has
the power to permit the complainant to introduce unilateral counter-
vailing measures, which are usually some form of tariff or quota (Senti
2000). Beyond this, neither the GATT nor the WTO provide for any
form of sanctions (except the “nuclear” option of excluding a member
country).

The central aim of this dispute settlement procedure, however, is the
reconciliation of diverging national interests and the resolution of disputes
between member governments which might in the long run endanger the
level of free trade achieved thus far (McLarty 1994). However, this aim
is not necessarily identical with the systematic and comprehensive reduc-
tion of state aids across the world market, since it targets only state aids
which are brought to the attention of the WTO/GATT by other mem-
ber governments and allows for side-payments, trade-offs and even the
continuous unchallenged application of WTO-approved countervailing
measures (Jackson 2000). Under such circumstances, formally illegal aid
schemes can be maintained provided that the disputing parties agree to
such a solution or the defendant state prefers simply to accept the impo-
sition of countervailing measures.

Hence, WTO/GAT T-approved sanctions have to be enforced horizon-
tally by the complainant and are only allowed to offset the benefit that
it is assessed accrues to the defendant as a result of the illegal state aid,
which is measured in terms of the costs it creates for the complainant
(and not for the world trade in general).

Taken together, the rational institutionalist perspective predicts the
comparative empirical findings since the 1980s, but has problems explain-
ing the finding from the years before then. Central as well as societal
monitoring, vertical enforcement and offsetting as well as other types of
sanctions well explain the comparatively better record of the EU while the
WTO’s decentralized monitoring, combined with its horizontal enforce-
ment and the offsetting sanctions, obviously explain the WTO’s better
position against the German Ldnder situation with its decentralized mon-
itoring, the refusal to use horizontal or vertical enforcement options and
the absence of sanctions. Before the 1980s the EU case creates a prob-
lem. Its compliance record improved only during the late 1980s and early
1990s, while the explaining factors of the rational institutionalist per-
spective had been in place since the late 1950s and early 1960s. Rational
institutionalism would predict a rising degree of compliance following
a short transition period of, say, five years in which the common insti-
tutions had the time to set up their business and develop their working
routines. But in fact it took more than twenty years to establish them, far
longer than the institutionalist perspective can explain.
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3.3.2  The legalization approach

The legalization approach focuses essentially on three aspects to explain
the differing degrees of compliance: the kind of dispute settlement, the
degree of legal internalization and the degree of civil internalization of
the regulations.

3.3.2.1 Dispute settlement With respect to dispute settlement,
the national inter-Ldnder codices and the “Joint Task” law theoretically
offered the option of strong triadic judicial review. A state government
could have called upon the Federal Constitutional Court to decide on
the alleged non-compliant behavior of another state government with
respect to the two codices and both the federal and the state governments
(and interested third parties) could have used the administrative courts
to challenge any illegal state aid decisions by state governments. These
options were never used.

On the European level, triadic judicial review became the central venue
for clarifying, expanding and developing the primary European law on
state aid control (Winter 1993, 1999). In the 1950s and 1960s, most
of the treaty provisions on European state aid control were considered
law on the books but did not really find their way into European legal
practice. This changed only slowly during the 1970s when the Commis-
sion started to press member states to notify it of their national state
aid schemes. However it took years to bring the member states to do
this regularly and systematically. The situation further improved after the
European Court of Justice established the basic legal principles guiding
inter alia the application of the state aid control provisions, including the
supremacy of European law over national regulations, the direct effect of
treaty provisions and directives in national legal systems, and the access of
private third parties to the decision-making process and the courts (Alter
and Meunier-Aitsahalia 1994). With this, the EC]J fulfilled three essen-
tial functions. First, it supported the bulk of the Commission’s decisions,
guarding them from political pressure by member state governments.
Secondly, with several major landmark cases, the ECJ opened the way
for European law to have an impact beyond the control of the member
state governments. Without these major decisions European law might
have witnessed the same fate as most statutes of international law, which
only address themselves to their signatory governments and, hence, are
only applicable if these governments agree to the use to which they are
put. Only in the larger context of directly effective European law could
the common system of state aid control develop and strengthen (Maduro
1998; Stone Sweet and Caporaso 1998). Thirdly, it was the court which
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established several principles to structure the process of European state
aid control. One example was the general illegality of non-notified aid,
even if the aid scheme would have been approved had notification been
received. Another was the requirement on the Commission to give reasons
for and publish its decisions, instead of simply informing the addressees of
the conclusion it had reached; a requirement which in turn opened up the
Commission’s own decision-making process to judicial review (Tallberg
1999).

At the international level, the old GATT offered the option of using
either dyadic or triadic dispute resolution. The new WTO/GATT basi-
cally uses triadic judicial review, but requires bilateral consultations before
a WTO panel is established by the Dispute Settlement Body to step in to
resolve the dispute. Also, the new GATT only offers triadic judicial review
but calls on the complainant to enforce the rulings; thus, the implemen-
tation of the court decisions still resembles a dyadic practice (Jackson
20003 Senti 2000; and Kelemen 2001).

3.3.2.2 Legal internalization On the legal internalization of the
different state aid control regulations, Germany’s inter-Ldnder codices
possess the character of a mere declaration (Breuel 1988). In order
to avoid any centralizing tendencies the state governments took refuge
behind the weak legal instrument of codices. But Article 11 of the “Joint
Task” law was and still is legally binding on all state governments and
has always been enforceable if the federal government had chosen to
use it.

European regulations are legally binding — a quality which took the
European Commission and the European Court of Justice some years
to establish beyond doubt — as well as internally enforceable with direct
effect. Several landmark decisions of the European Court of Justice have
ensured that over the years European law has established precedence over
national law and the state aid control regulations are directly applicable
without the need for national implementation measures. National courts
are obliged to apply European state aid control regulations directly and —
if clarification is needed — to refer the case to the European Court of
Justice for a preliminary ruling according to Article 234 of the EC Treaty
(Sinnaeve 1999). The best example here is the Alcan case in which the
Commission and the European Court of Justice overruled national state
aid decisions and the EC]J also blocked any recourse to national statutes
of limitation to avoid repaying the illegally distributed subsidies. The
German Federal Constitutional Court accepted this decision as legally
binding and denied that there had been any infringement of the consti-
tutional rights of the appellant.
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At the international level, the regulations are legally binding but their
internal enforcement is heavily disputed. For example, in several recent
rulings relating to the status of the WTO/GATT in European law, the
European Court of Justice (Griller 2000; Zonnekeyn 2000), as well as
the US Supreme Court, denied the direct effect of GATT provisions,
essentially arguing that WTO provisions are not specific enough to con-
tain clear instructions regulating conduct, but simply call upon mem-
ber governments to resolve disputes by negotiation (Lee and Kennedy
1996; Backes 1995; Sack 1997). Although this argument is criticized
by several law scholars it remains to be seen whether WTO/GATT law
will be directly applied by national courts at any time soon (Petersmann
1997a).

3.3.2.3 Ciuvil internalizarion The German inter-Ldnder regula-
tions theoretically offered rights to individuals and societal actors to par-
ticipate in the application of the state aid control regulations. Theoreti-
cally, the competitors of potential beneficiaries have the right to seek judi-
cial review of state aid decisions made by Ldnder governments (Zuleeg
19745 Bleckmann 1984). The local and regional administrative courts
as well as the Federal German Administrative Court are responsible for
these cases. However, there are few cases on record in which competitors
have attempted to use court proceedings to stop subsidies being awarded
to their competitors. All of these cases have failed because the Federal
German Administrative Court has established a particularly high hurdle
for the plaintiff to jump in order to achieve success. Essentially, the plain-
tiff has to prove that the particular subsidy paid to its competitor will
certainly lead to its own bankruptcy. No enterprise has ever been able to
discharge this burden of proof and, not surprisingly, few have attempted
to do so. This judicial practice offers broad room for maneuver to state
and federal governments that wish to distribute subsidies according to
their political preferences.

At the European level, the picture is completely different. Both the
European Commission and the European Court of Justice have opened
up state aid cases to individuals and interested third parties (Slot 1999;
Polley 1996). Hence, the Commission is not only receptive to information
from third parties regarding state aid schemes, programs, or individual
state aid cases which are in need of its consent, but it also publishes its
intention to instigate a formal investigation of a specific program or case
and invites interested third parties to submit their reasoned opinions. The
European Court of Justice has also opened up the judicial review of state
aid programs to interested third parties. In effect, this allows the com-
petitors of state aid beneficiaries to challenge in court the Commission’s
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decision to permit a given state aid program (Schneider 1996; Schiitterle
1994).

At the international level, no such right of individual participation
exists. In the context of the debate on the question of the direct appli-
cability of WTO/GATT law, some argue that GATT regulations should
not only be directly applicable but confer individual rights directly on
individuals (Petersmann 1997a). This, however, is even more disputed
than the question of direct effect. Hence, WTO/GATT regulations still
only address their signatories’ governments and do not offer the chance
of participation to individuals or societal actors (Senti 2000; Trachtman
and Moremen 2003).

In sum, the legalization approach predicts very well the comparative
empirical findings over the whole timeframe and is able to provide a very
useful dynamic explanation for the case of the EU. The EU’s strong tri-
adic dispute settlement, its legal effect in domestic national law and its
societally enforceable rights clearly predict a higher rate of compliance
than the WTO’s weak triadic dispute settlement system, its legal effects
at least on the signatories of the WTO treaty and the continuing absence
of societally enforceable rights. The strong but unused triadic dispute
settlement of the German inter-Ldnder case with no legal effect for the
codices and no individually enforceable rights offers an obvious explana-
tion for the lowest position in the comparative assessment of the degrees
of compliance.

Furthermore, the legalization approach is also able to explain the slow
development of the European state aid control regime. Although both the
institutions and the primary law were in existence from the late 1950s,
it took the Community more than thirty years to establish a clear legal
precedence for European law over national law and to allow this prece-
dence to become a simple matter of fact in the day-to-day issues relat-
ing to European state aid control (Slot 1990). Hence, the low degree
of legal and civil internalization in the early years led to a compara-
tively low rate of compliance, which gradually improved as the legal
and civil internalization of the European state aid control regulations
increased.

3.3.3  The legitimacy approach

The legitimacy approach focuses on two important aspects in an attempt
to explain the degree of compliance with a regulation: the participation
of the addressees in the formulation of the regulation and the social
acceptance of the regulation.
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3.3.3.1 Partncipation of the addressees With respect to the inter-
Lander codices on state aids, all addressees fully participated in the deci-
sion making. All state governments in Germany were fully included in
the formulation of the policy. Since the decision making was based on
unanimity, each and every state government was in the position to veto
any provision included in the codices (Bleckmann 1984; Breuel 1988).
The codices were formulated in an ad hoc working group that consisted
of representatives from the regional and federal ministries of economic
affairs. They met regularly to discuss several proposals and to reach a
compromise on the final draft (Eick 1981). This was not totally suc-
cessful because the codices contain two footnotes in which two Ldnder
governments express their dissatisfaction with the final text and suggest
an alternative formulation. Nevertheless, the two codices were unani-
mously accepted by the Ldnder ministers for economic affairs. Hence,
every addressee had a fair chance to influence the final agreement, to
force the others to consider its position seriously and — if deemed nec-
essary — to veto the draft, avoiding provisions which they considered it
impossible to comply with.

In drawing up the federal law on the “Joint Task,” the addressees were
also included in the decision-making process, albeit with a somewhat
reduced influence. The federal law is based on two Articles of the German
constitution, which are themselves amendments to the Grundgesetz of
1969 to establish a sound legal basis for joint tasks. The amendment
required a two-thirds majority in both houses of the German legislature.
Thus, Ldnder governments commanding at least two-thirds of the votes
had to agree to the new provisions in the constitution. Furthermore, the
federal law itself necessitated the consent of a majority of state govern-
ments in the Upper House (Bundesrat), since it was one of those policies
that constitutionally require the endorsement of the second chamber,
whose veto cannot be overruled by a majority of the Lower House (Bun-
destag). The same rule applies to the decisions made with respect to the
detailed subsidies programs, which were agreed upon in the context of
the federal law. Here again, the consent of the federal government and
the majority of the Ldnder governments is required. These provisions
usually guarantee the fair and comprehensive inclusion of all addressees
in the decision-making process (Nigele 1996). Not surprisingly, both
the amendments to the constitution and to the federal law were passed
unanimously by the Upper House of the German legislature.

Affected third parties, in particular the subsidized enterprises them-
selves, were only part of the decision-making process in so far as
they were able to lobby the Ldnder governments. Furthermore, the
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intergovernmental decision-making process relating to the codices, which
were mostly negotiated by expert groups behind closed doors, effec-
tively limited societal influences, because credit-claiming and scapegoat-
ing opportunities encouraged the Ldnder governments to shield their deci-
sion making from unwelcome societal pressure (Moravcsik 1997b). Thus,
while the addressees were fully included in the decision making, the wider
circle of affected third parties was forced to rely on indirect strategies.

At the European level, the picture of fair and equal participation is
mixed and complex. Formally, all addressees — the member state gov-
ernments — had a very strong position in the formulation of policy. The
six founding member states, in particular, were in the position to veto
any undesirable provision and could thus participate fairly and fully in
the decision-making process. The governments of later entrants to the
Community were in a more difficult position because they had to accept
the acquis communautaire if they wished to join. However, none requested
any fundamental changes in this area of competition policy, only a few
limited exemptions or transition periods. Hence, from a formal point of
view, the existence of fair and equal participation for all the addressees is
fully confirmed.

However, this result represents only part of the real empirical picture.
As described above, most of the details of the European state aid control
regime emanated from the judicial activism of the European Court of
Justice, in which the member state governments played only one — albeit
important — role. The vivid debate surrounding the negotiations leading
up to the Maastricht and Amsterdam Treaties, with proposals to circum-
scribe or even revoke some of the competencies enjoyed by the European
Court of Justice or explicitly exclude the home and justice affairs from
judicial oversight by the European courts, sheds ample light on the widely
shared governmental impression that the court had overstepped its pow-
ers too often, using them like a constitutional court to develop European
law in ways that had not been envisaged by the founders of the treaties.

Although state aid control policy was certainly not at the center stage of
this debate (even though the German Ldander, for example, considered it
to be a real constitutional issue, which endangered their ability to regulate
their economies successfully), questions arise as to the validity of the
formal role played by the member state governments in the process of
developing this policy. At least some governments, some of the time, saw
themselves as victims of an integration dynamic, which they considered
to run against their interests and to be impossible to control (Burley and
Mattli 1993).

So, while there are question marks related to the participation of
all addressees of the EU state aid regulations, the question as to the
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participation of all affected third parties is also complicated. Formally,
it seems that societal actors (enterprises benefiting from subsidies or
their competitors) were excluded by the scapegoating and credit-claiming
practices of national governments in intergovernmental bargaining situa-
tions (Rieger 1995). Since most of the state aid control rules were estab-
lished via case law, the actual picture is more diverse. In a lot of state
aid cases, affected third parties were able to have their interests recog-
nized through the consultation processes followed by the Commission
or via judicial review by the European Court of Justice. Not only the
addressees, but also some affected parties, were able to influence the EU
decision-making process on state aid control regulations.

For the international WTO/GATT level the question of input legiti-
macy, the fair and equal participation of all addressees in the formulation
of the rules, is easy to answer. Not only did all governments fully partici-
pate in the formulation of the rule but until 1994 they even had the power
to veto any panel rulings which did not suit their interests (Senti 1986).

The old GATT, as well as the new WTO, certainly exhibits unequal
power distributions among its members. For years the USA occupied
the position of the hegemonic leader of the world trade system. This has
somewhat changed over the years as both Japan and the European Union
have increased their influence over trade policy matters. Still these three
powers dominate the GATT/WTO system. Nevertheless, since 1947 no
state has ever been forced to enter the GATT, the WTO or its multiple
revisions. Thus, the unequal power distribution does not change the basic
impression of the full participation of all addressees in the formulation of
the rules (Grieco 1990).

With the strengthening of the judicial character and the absence of
traditional diplomatic bargaining in resolving WTO disputes, one might
expect a gradual reduction in the strong participation of the addressees
in the development of the rules. But it is still too early to detect any major
steps in this direction in the realm of GATT state aid control.

3.3.3.2 Social acceptance The question of the social acceptance
of regulations refers to the wider audience and to public opinion. In this
respect, the public debate in Germany over subsidies seems to present
an extremely fragmented and arbitrary picture. Hence, it is very diffi-
cult even just to enumerate the different arenas and perspectives, not
to mention summarizing the debate in any systematic way. Economic
experts and political advisers present a reasonably clear picture. Up until
the early 1970s state aids were seen as an aspect of Keynesian market
regulation, whereas, from the late 1980s onwards, the neoclassic supply-
side and monetarist perspectives came to dominate and they tended to
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see state aids as part of the problem. According to this perspective, state
aids impede market forces and lead to larger government budgets, higher
taxes, higher inflation, and higher interest rates and, hence, to less eco-
nomic growth. Not surprisingly, since the 1980s practically all major eco-
nomic experts in Germany have called for a massive reduction in state
aids and this perspective has became quasi-hegemonic in the German
economic discourse (Krieger-Boden and Lammers 1996; Werner 1995).

Regarding interest groups, the picture is different. When the budget
committee of the German Bundestag, the Lower House of the legislature,
organized a comprehensive hearing on state aids in 1981 and invited more
than sixty non-governmental organizations and interest groups to present
written statements and defend their positions in an open discussion, to
the great surprise of the Parliament only around thirty groups bothered
to submit written statements and only twenty sent a representative to the
hearing itself. Furthermore, all responses — whether from the agricultural,
coal and steel, textiles, or other sectors — acknowledged that subsidies are
generally detrimental to the economy. However, in every case the interest
groups forcefully argued why their situation was exceptional and not only
why the already existing subsidies were so necessary but also why they
should be increased. No interest group was prepared to name a policy area
where the government should start with a reduction in financial support
(Deutscher Bundestag 1982).

Furthermore, the broader public debate only rarely concerns state aids.
There are very many cases or instances in which subsidies have become
the focus of the German media. Regular occasions are the yearly report
of the German Court of Auditors and the yearly report of the German
Association of Taxpayers. Both, however, tend to focus more on cases of
corruption and misspent funds than on subsidies. This leaves us with the
few exceptional cases which managed to enter the headlines: the finan-
cial support given by Baden-Wiirttemberg for the new Daimler plant
in Rastatt (Kiemmer 1986); the subsidies given by Saxony for the Volks-
wagen plant in Mosel; the rescue of the construction company Holzmann
by Chancellor Gerhard Schréder; and the acquisition of the Salzgitter
steel company by the regional government of Lower Saxony (headed
by the then governor, Gerhard Schroder). But once again, the result-
ing debate was rather confusing and incoherent. While the first exam-
ple (Daimler) received negative headlines (except in the city of Rastatt),
the second case (Volkswagen) involved a protracted dispute between the
European Commission, the federal government, West German newspa-
pers and the regional East German media (Nicolaysen 1996; Hrbek 1996;
Falkenkotter 1996). While the Commission, the West German newspa-
pers and the federal government considered the money to be misspent,
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the East German media were anxious to keep Volkswagen committed to
East German employment. The last two examples (Holzmann, Salzgitter)
are the result of Chancellor Schréder’s crusade to protect endangered
employment opportunities in Germany, despite bitter criticism from eco-
nomic experts. While the support for Daimler was heavily criticized for
giving money to an already rich company which could afford to pay for
the cost of the new plant itself, Schroder’s two rescue actions received
widespread public support, percieved as courageous state interventions
to prevent the big banks and shareholder-value ideologists from destroy-
ing thousands of employment opportunities in the German construction
and steel industries.

Unsurprisingly, the codices never appeared in any mainstream public
debate on economic questions and the federal law on the “Joint Task” is
unknown beyond the circles of experts on financial and regional policies.
Symptomatic of this, the major newspaper archive on economic matters
in Germany, the Hamburg-based HWWA, does not collect newspaper
articles under the special keyword of state aids or subsidies. Rather, these
articles are included in files on regional and structural policy, specific
companies, budget matters or R & D policy. In Germany, state aids can
obviously be considered a form of clientele politics, with a strong influ-
ence coming from small, well-organized interest groups, which stand to
benefit from these subsidies, but with a weak public opinion, displaying
oscillating reactions to different headline cases of state aids, largely ignor-
ing the matter altogether. Hence, a paradox results in which, for example,
major German newspapers readily support cutbacks in state aids but this
does not lend any power to the bid to implement the codices.

In the European context, the question of social acceptance offers about
as fragmented and incoherent a picture as the German case. Until the
1970s, the sectoral epistemic discourse of economists tended to follow a
coherent Keynesian pattern of demand-side regulation for the economies
of the member states. The European level was seen as a useful instrument
for harmonizing these national policies and preventing any form of free-
rider or beggar-my-neighbor strategies. Basically, state aid was seen as a
valuable tool to correct politically intolerable market results, especially in
the realm of structural and regional policies. This, however, has changed
drastically since the 1980s. While many North European economists, as
well as some of their very influential Italian colleagues, have changed
their minds and now consider state aids to be a major cause of eco-
nomic problems in Europe, most of their Spanish, Portuguese and Greek
colleagues have not followed the new neoclassic, supply-side oriented,
monetarist paradigm. Rather, they still consider subsidies to be necessary
instruments in a government’s toolbox for improving the underdeveloped
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regions in their country. Hence, the sectoral discourse did not project a
clear picture of how to deal with the question of state aids and state aid
control.

At the level of the interest groups, a two-tier strategy has developed
over the years. On the one hand, major interest groups created European
associations as well as installing their own representatives in Brussels to
lobby the Commission directly. On the other hand, other major inter-
est groups attempted to pressure their national governments into not
giving in to the European control measures and to continue their tradi-
tional patterns of distribution to private enterprises. This double strategy
exploited the opportunity presented by the missing European transna-
tional discourse on such economic problems (Kohler-Koch 1992, 1994;
Eising and Kohler-Koch 1994). The media is mostly still nationally ori-
ented and tends to think of the EU as an aspect of foreign policy, where
national interests have to be defended. Due to this fragmentation, special
interest groups are able to avoid being caught politically for lobbying at
the European as well as the national level, employing different arguments,
sometimes with conflicting aims.

While this fragmentation might increase the chances of a member state
government cheating or free-riding, it can also lead to classic scapegoat-
ing strategies by member states and furthermore, it shields the Euro-
pean Commission from much of the media pressure usually directed at
national governments. Hence, with respect to the European state aid con-
trol regime, the effects of such a fragmented sectoral and general public
discourse are not easily discernible. Some aspects support the perspective
that such fragmented public opinion offers the opportunity to national
governments to evade European measures aimed at curbing their use
of subsidies. At the same time, the very same elements can be seen as
ample evidence for the increased room for maneuver enjoyed both by
the national governments and by the European Commission in their task
of reducing the influence of strong national interest groups (Moravcsik
1997b; Rieger 1995).

The question of social acceptance in the case of WTO disputes over
state aids leads to a more straightforward answer than in the other two
cases. Once again the sectoral epistemic discourse and broader public
opinion are very much fragmented. The economists are divided between
those from the North, with their more or less hegemonic position based
on neoclassic supply-side arguments, and those from the South, who
provide very articulate arguments in favor of developing economies that
favor the opening up of Northern markets (especially to agricultural prod-
ucts from the South) but also the use of subsidies to improve developing
economies. In this epistemic discourse it is practically impossible to draw
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clear boundaries between the different schools and academic factions.
Even proponents of neoclassic ideas sometimes use Keynesian arguments
and, during the 1990s development economics, reconsidered many of the
typically neoclassic doctrines. Hence, no clear picture arises out of the
epistemic debates over state aids.

The wider public debate is rather heavily fragmented along national
boundaries. It is still very easy for governments or interest groups to
appeal to the widespread protectionist sentiments of the public by point-
ing to unfair protectionist practices that are allegedly exercised by other
countries. This is used to justify taking action by, for example, subsidizing
the allegedly negatively affected domestic industry. There are many exam-
ples for such cases: shipbuilding with European and Asian competitors;
car manufacturing with US and Asian competitors; the aviation industry
with European and US competitors; steel production with competition
between the USA and newly industrialized countries. In these cases the
extremely fragmented and nationally oriented public opinion provided
governments with a double opportunity: on the one hand to create a
scapegoat given that the public is not well informed about GATT ques-
tions and the situation in other countries; and, on the other hand, to cheat
and free-ride, since fragmented and nationally oriented media and public
opinion sometimes press for protectionism and at the very least do not
sanction it.

Altogether the legitimacy approach only poorly predicts the com-
parative empirical result. The case of the German Ldnder showed full
addressee participation, some indirect, if weak, participation for affected
third parties and a fragmented public opinion on the issue of cutting
back subsidies. The case of the WTO subsidies control regulations looks
similar: the full participation of the addressees; some limited indirect
form of inclusion for affected third parties; and a fragmented public opin-
ion on the question of compliance with WTO/GATT subsidies control
rules. The EU case follows the same pattern: full participation of the
addressees; some incorporation of affected third parties, via consultation
and case law; and an equally fragmented public opinion on the issue
of EU subsidies control. On the basis of these empirical findings, the
legitimacy approach would predict a ranking placing the German inter-
Lénder case and the WTO case in the same position, with the EU being
in a somewhat better position due to the stronger influence of affected
third parties. This prediction, however, only poorly matches the empir-
ical results, which clearly show a major difference in the rate of com-
pliance that is enjoyed by the German regime as opposed to the WTO
regime as well as a similar difference between the WTO and the EU
regimes.
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3.3.4  The management approach

This theoretical approach focuses, on the one hand, on the question of
responsiveness and deliberation in relation to the process of implementing
state aid control regulations and on the ability of a particular political level
to use this deliberation to feed back into any reform of regulation. On
the other hand the question of capacities and resources to empower the
addressees to comply with the rules is of central importance.

3.3.4.1 Reflexivity and responsiveness At the German inter-
Ldnder level, some form of administrative feedback mechanism exists
which could function as the institutional basis for fostering deliberation
between those administrators responsible for the implementation of the
subsidies control codices. The most important institutional forums are
the committees which bring together the administrators of the Ldnder’s
economics ministries, which meet regularly to discuss common problems
of competition policy, as well as the conference of the Ldnder’s finance
ministers, which could be called upon to decide politically difficult ques-
tions. In both cases, opportunities for arguing and deliberation exist, but
in the case of subsidies control, strategic bargaining seems to be the rule.
While some experts hint at the possibility of using these forums to dis-
cuss compliance crises, whether bilaterally or multilaterally, the reality
of continuing compliance problems reveals that these discussions do not
strengthen compliance with these codices. Members of the committee of
experts on competition policy are especially critical of the subsidies race
taking place between the Ldnder.!> However, no attempt has ever been
made to reform the codices or strengthen their enforcement. Rather, the
central argument for keeping these codices was that without them the
administrators would have no yardstick with which to distinguish “good”
industrial policy from “bad” subsidization. But in certain instances, every
administrator is quite prepared to ignore the codices if it is to his advan-
tage to do so.

At the EU level even more formal and informal instruments for delib-
eration and feedback exist especially — but not only — through recourse to
legal procedures. Most importantly, the Commission opens up its infor-
mal as well as its formal investigations to all interested parties, which pro-
vides multiple opportunities to discuss problems and introduce different

13 In the anonymous questionnaire several Ldinder administrators hinted that in cases of
grave non-compliance they were prepared to use the committee meetings to confront
the non-compliant Lénder representative. But, at the same time, they also acknowledged
that there was not much they could do if this representative stuck to his guns. So, while
arguing and deliberation seems to be an option, the result resembles the outcome of
strategic bargaining.
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opinions. Furthermore, the European state aid control regime provides
for multiple opportunities of access to the courts and, since it basically
develops through case law, it includes various feedback opportunities.
However, it is difficult to support this prima facie institutional perspec-
tive with empirical evidence. There is no question that the creation and
development of rules, especially through the process of judicial interpre-
tation and the introduction of principles by establishing precedents, has
to be seen as an inherently discursive and reflexive process, in which pri-
mary rules guide the process of producing applicable and at the same
time generalizable solutions for deciding about real life state aid cases.
As such, the years up until the 1980s can be seen as a time of common
learning and the discursive development of European state aid control
law (Volcansek 1997; Armstrong 1998; Easson 1994). However, since
the 1990s the decisions on real life cases — whether notified or not —
involving the basically well-established system of state aid control regula-
tions in the EU are essentially stripped of any discursive elements, except
for maybe a few essential landmark cases. The ratio of landmark cases
to simple rule application cases has decreased rapidly over the last ten
years because of the now well-established system of state aid control in
the EU.

Beyond these special state aid cases involving judicial review, other
cases exhibit the unmistakable characteristics of intense strategic bar-
gaining in the shadow of the law. Especially high profile cases, which
involve national finance ministers, prime ministers, the Commissioner
for Competition Policy or the Commission President, are classic cases of
interest-based political bargaining. National cabinet ministers, pressured
by special interests or the election promises they have given previously,
usually attempt to force the Commission into accepting a bargain, which
allows them to continue with their national subsidies program. In this
setting of power politics, threats and allegations are commonly used to
intimidate the Commission, for example by threatening to use the veto in
another policy area. At the same time, the Commission attempts to get
the agreement of all other member state governments, if it is not prepared
to accept the state aid scheme at issue (Van Miert 2000).

For this reason, it is extremely difficult to judge the influence of such
discursive processes on the actual degree of compliance. The most impor-
tant and — with hindsight — the most successful discourses in this policy
area took place during the late 1970s and 1980s. While this ran in par-
allel with a low degree of compliance with the primary legislation that
was already in place, it paved the way for a dramatic improvement in
compliance during the 1990s, just when the discursive processes seem
to have been marginalized. And, since the establishment of the Advisory
Committee on State Aids in 1999, it remains to be seen whether this
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comitology approach can once again improve the chances for arguing
and discursive decision making in the realm of state aid control at the
European level (Joerges and Neyer 1997b).

At the international level, empirical evidence of common discourse,
understanding and arguing is also very limited. Until 1994, all state aid
disputes involving the GATT were strictly dominated by strategic bar-
gaining because the losing party was able to veto the final ruling and,
hence, had no incentive to bargain in the shadow of the law or even
seek common ground with the complainant. This has certainly changed
with the introduction of the new treaty and the WTO in 1994. At least
the dispute settlement procedure, with its Panels and Appellate Body,
has become more legalized, tending to strengthen the possibility for dis-
courses, arguing and persuading and reducing the effectiveness of simple
strategic bargaining to realize one’s own interests (McLarty 1994). Unfor-
tunately, the real life disputes over subsidies since 1994 have shown no
sign of the parties involved reaching a common understanding on state
aids. However, there has been a new common understanding to take the
dispute settlement procedures of the WTO seriously (Kelemen 2001;
Hilf 2001; and Steinberg 2002).

In this respect, the member governments of the new WTO/GATT
are certainly using the reformed dispute settlement procedure as a new
instrument for furthering their national interests. And, although major
parts of the dispute settlement process itself might contain discursive and
deliberative elements — especially those aspects related to the increased
judicial review of cases on the basis of the GATT and its annexes — the
whole area of dispute settlement continues to be part of a larger process
of strategic bargaining. The example mentioned earlier in this chapter
of the successive dispute settlement proceedings between Canada and
Brazil over the subsidies given by each country to civil aircraft exporters
illustrates this strategic use of the dispute settlement procedure very well.
Not only did Brazil refuse to honor the Panel’s decisions and the rulings
of the Appellate Body, but it used every means available to prolong the
case. It also established a parallel case against Canada with which to
create a bargaining chip for any bilateral resolution of the dispute. Canada
still refrains from applying the countervailing duties which the WTO
permitted it to use against Brazil. Hence, it remains to be seen whether
the WTO is able to follow the European example and develop a coherent
body of case law, adjusting the law on the books to the actual problem at
hand (Weiler 2001).

3.3.4.2 Capacities and resources Since all addressees of the reg-
ulations on the three different political levels are governments and since
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the only action required to fulfill the intentions of the rules is to refrain
from distributing public money to enterprises in their respective jurisdic-
tions, state aid cases do not entail any compliance problems due to the
lack of capacities or resources on the side of the addressees of the reg-
ulations. All governments or governmental agencies basically command
the necessary instruments and means to live up to their commitments.
They do not depend on societal domestic implementation of the rules
and even governments in developing countries generally are able to ful-
fill the requirements without the financial or technical support of the
international community.

In sum, the management perspective offers a reasonable explanation
for the comparative empirical evidence of compliance with the state aid
control regulations at the different political levels. At the German inter-
Ldander level, institutional provisions that allow for formal or informal
deliberation between the administrators of the state aid control codices
exist and are — at least partially — used. However, reviewing the empir-
ical evidence, it is clear that they do not increase compliance with the
codices but rather — to put it harshly — contribute to a common under-
standing, which is to stick to the codices as some kind of common yard-
stick but not to bother too much with their details. At the WTO/GATT
level, ever more deliberative feedback channels have been created, espe-
cially by strengthening the judicial character of the dispute settlement
procedure, but actual discussions are nevertheless still characterized by
strategic bargaining. At the EU level, institutions and procedures promot-
ing deliberation have existed since the early 1960s and until the 1980s
were the basis for the development of secondary law in the realm of
state aid control. However, since the 1990s most state aid control cases
have exhibited strong signs of strategic bargaining in the shadow of exist-
ing (case) law. Furthermore, the addressees on all three political levels
are in command of all necessary instruments and means for compliance
and, hence, possess the required institutional capacities to adhere to the
rules.

Against this empirical background the reflexivity approach would pre-
dict the following compliance ranking prior to the 1980s: German inter-
Lander codices; the WTO/GATT; and finally the EU. Since the 1990s, it
would predict that the German inter-Ldnder codices would remain with
the worst record on compliance, but that the WTO would manage to
achieve the same rank as the EU. The approach faces major difficulties
in coming to grips with the strange German situation in which formal and
informal channels for arguing exist, but which are not used to strengthen
compliance but rather to achieve mutual agreement on the necessity of
the codices without investing them with binding force.
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3.4 Conclusion: Comparing compliance with state aid
control regimes at three political levels

The previous chapters presented the empirical evidence of the rate of
compliance with state aid control regulations at three political levels: the
national, inter-Ldnder system in Germany; the state aid control provi-
sions of the European Union; and, finally, the rules on control of state
subsidies of the GATT/WTO system. Furthermore, they delineated the
performance of the four different theoretical approaches in an attempt
to explain this comparative empirical result. This leaves two tasks for the
conclusion. First, to compare the performance of the different theoreti-
cal perspectives and to assess which of these approaches offers the best
overall explanation for the comparative empirical result. And, secondly,
to determine what insights the results of this comparative analysis of the
effects of regulations on the behavior of their addressees has for the spe-
cial character of European politics. Is it possible to specify the sui generis
character of the European multilevel polity?

3.4.1  Summary of the performances of the different
theoretical perspectives

The empirical evidence of compliance with state aid control regimes at
the different political levels offers up a surprising ranking:

German inter-Ldinder codices < WTO/GATT < EU.

The four different theoretical perspectives on compliance reveal different
capacities to predict the comparative empirical result. Two theoretical
approaches clearly performed better than the rest: first, rational institu-
tionalism, albeit only since the 1990s; secondly, the legalization approach
for the whole timeframe. This allows us to give some tentative answers
to the question of what is necessary to secure a high rate of compliance
with regulatory rules that are designed to prevent free-riding in a com-
mon market. From the results of this theoretically-oriented, comparative
analysis of state aid control rules at the three different political levels, two
very important insights reveal themselves as potential answers. On the
one hand there is the classic answer of the importance of strong mon-
itoring and sanctioning capacities, but on the other hand, and equally
important, is the high degree of legal and civil internalization as well as
the existence of strong judicial instruments that maintain direct links with
societal actors and lower courts.

The classic answer of strong monitoring and sanctioning still makes
a big difference. It is not enough to rely on the voluntary participation
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of a regulation’s addressees to ensure a good rate of compliance. Nor
is it enough to wait for complaints to come forward and then to blame
other addressees for not having complied with the rules. And, finally, it
is not enough merely to attempt to reconcile the diverging interests of
the parties in dispute — especially in policy areas where the distribution
of money is central and, hence, there is the opportunity for quick com-
promise. Rather, it is necessary to install an independent third party —
an independent common agent — and entrust it to monitor the national
or regional systems autonomously. This task must be supported by strict
rules. For example, any non-notified aid scheme must be considered auto-
matically illegal; any form of state aid has to be approved by the indepen-
dent agent, even if generally allowed; and the common agent must have
the right to obtain the information necessary for its decisions or, if this
is impossible, to decide on the basis of the information available. Very
useful in this respect is the possibility of using information provided by
societal actors — interested third parties — which enable it to avoid the
governmental bottleneck.

The same applies to the task of sanctioning non-compliant behavior.
It is not enough to rely on the demand to abolish the state aid scheme
alone and permit the plaintiffs to introduce countervailing measures if
a defendant ignores the decision reached by the common agent or judi-
cial body. Rather, it is necessary to force the government to recover the
subsidies with interest, to blame the government publicly so that its non-
compliant behavior is there for all to see, and to seek additional penalties
if the government refuses to obey the decision handed down by the agent.

However, the institutionalization of a system of strict monitoring and
sanctioning is not sufficient on its own. Common agents must not only
be created, but must also have the power and will to enforce the rules. In
a one-sided political setting, this is sometimes rather difficult to achieve.
Strategic bargaining usually comes to dominate the material content of
the decision as well as the procedural dimension of the decision-making
process. In this respect, politically-based control of governmental spend-
ing programs is on its own always in danger of becoming captured by the
interests of stronger member governments.

It is here that the second important aspect of securing compliance
becomes relevant. There must be some form of judicial control over the
decisions that are reached by both the common agent and the member
governments (Zangl 2001). Such judicial oversight should include the
powers enjoyed by a constitutional court as well as direct links to the soci-
etal actors and lower courts. Moreover, the direct effect and supremacy of
those rules intended to regulate the markets should be firmly established.
The judicialization of rule implementation allows member governments
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to settle disputes between themselves and the common agent or other
member governments. It also creates the opportunity to clarify the rules,
expand the task of the common agent to unforeseen cases and, finally,
legalize and civilly internalize the whole process into the legal systems
of the regulatory addressees. Successful internalization transforms most
rule implementation into a routine, ritualized process and, hence, virtu-
ally guarantees a continuously high rate of compliance.

While the first aspect — monitoring and sanctioning — attempts to curb
the free-riding problem by introducing strict controls or clear threats
of harsh sanctions and, ultimately, aims to achieve some degree of trust
between the addressees of the rules, the second aspect focuses on depoliti-
cizing and judicializing regulatory implementation. This development
initially requires some degree of trust, but holds out the promise of com-
paratively stable relations between the addressees and the common agent.
Stable expectations of individual behavior are the ultimate goal of any
form of rules. This is only present when a rule possesses strong legal
character and there is equally strong judicial oversight as well as some
form of social routine, which incorporates the provisions into the com-
mon set of behavioral guidelines.

3.4.2  The compliance perspective: What is so special about
European politics?

On the basis of the empirical analysis of compliance with state aid control
regimes at the three different political levels, it is certainly a daring move
to put forward major conclusions on the special character of European
politics. However, the results of the study certainly point to some aspects
which might help to identify the special characteristics of the suz generis,
multilevel governance system of the European Union. The analysis of the
regulation of the governmental free-riding problem in common markets
suggests at least two important points.

First, successful monitoring and sanctioning is possible beyond the
nation-state and can be done without a hegemonic power distribution or
constant threats of exclusion or retaliation, by a common agent without
centralized power. This sounds unsurprising, especially if the European
Union is anyway seen as something special. But it contradicts the expec-
tations of major analyses of international and European politics and, to
a certain extent, it liberates the monitoring and sanctioning approach to
compliance from the bias of being bound inseparably to the hierarchical
structures of the nation-state. But, this power of monitoring and sanc-
tioning beyond the nation-state is only effective and stable if combined
with a second element.
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This second element is law beyond the nation-state, which is not classic
international law oriented towards the preservation of state sovereignty,
but rather law beyond the state, which addresses itself directly to both
governments and societal or private actors. Such individually oriented
law beyond the state provides private parties with autonomous rights
that go beyond and can sometimes be used against their governments.

The European Union’s law of state aid control is the combination of
independent powers beyond the nation-state and individual-oriented law
beyond the nation-state. This combination is certainly unique. At the
inter-Lander level in Germany, the independent power was not created
(and the federal level not used) and individual rights were blocked by
the Federal Administrative Court by its imposition of an extremely high
burden of proof which plaintiffs must surmount to establish their injuries
caused by the negative effects of state aids awarded to their competitors.
Also at the international level, the GATT and WTO system has not (yet?)
created any independent power or any individual rights to participate in
the implementation process.



4 Domestic limits of supranational law:
Comparing compliance with European
and international foodstuffs regulations

Fiirgen Neyer

4.1 Risk regulation in the EU and the WTO

The trade in foodstuffs is a particularly interesting candidate for the
comparative analysis of compliance with inconvenient market-correcting
rules. Analyzing foodstuffs policy underlines the fact that regulatory pol-
icy involves a number of difficult regulatory issues, such as the need
to integrate expertise, the problem of dealing with conflicting points
of view concerning those risks attributable to foodstuffs and/or nutri-
tional habits, the growing importance of new concerns about animal
welfare and the environmental dimensions of foodstuff production, as
well as the impact of cultural traditions on production and consump-
tion. Furthermore, because of their proximity to the everyday life of
consumers, foodstuff issues rank prominently on the public agenda of
domestic politics and, as such, can easily become politically sensitive
issues.

A comparative analysis of compliance with foodstuffs regulations, how-
ever, is difficult to conduct across all three of the levels employed in this
project. Due to the increasing relevance of European and international
policies to the member states, important regulations are often authored
by either international or European authorities (cf. Schlacke 1998; Hilf
and Reufl 1997; and Ritter 1997) without reserving many competen-
cies for the federal level. This chapter accordingly avoids conducting a
comparison across all three levels and instead concentrates on compar-
ing compliance with the rules of the World Trade Organization (WTO)
with the compliance enjoyed by the rules of the European Union (EU).
Although it might seem unfair to compare the WTO with an institution
that some have already described as possessing some form of statehood
(Caporaso 1996; Majone 1994; and Evers 1994), and which builds on
nearly fifty years of experience in dealing with cases of non-compliance,
such a comparison is useful for a number of reasons: both institutions are
supranational, in that they have the competence to settle disputes authori-
tatively and rely on enforcement mechanisms to make them effective; and
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in both systems, it is the member states which have the monopoly of force
and the competence to implement rules.

By comparing overall compliance with European and international
foodstuff rules as well as by looking at two more specific cases of non-
compliance, the chapter indicates that neither elaborate enforcement
mechanisms nor a high degree of legalization is able to guarantee compli-
ance with inconvenient commitments. Although both are important for
the day-to-day conduct of compliance management, they are inadequate
in situations where rules enjoy only limited social acceptance. The EU
and the WTO are therefore well advised to emphasize the participation of
affected parties to avoid any such situation. That argument is advanced
in three steps. Section 4.2 will briefly introduce the basic rules that guide
the European and international trade in foodstuffs. Section 4.3 presents
some aggregate data on the overall level of compliance with WTO and
EU rules, and it introduces two cases of open non-compliance. In section
4.4, the four theoretical perspectives which seek to explain compliance
and which are outlined in chapters 1 and 2 are employed to explain the
values of the dependent variable.

4.2 Basic trade rules in the EU and WTO

The ban on arbitrary trade restrictions is one of the basic rules of inter-
national and EU trade policy. In the EU, Articles 28 and 29 prohibit any
quantitative restrictions on imports and exports as well as any measures
to the same effect. Furthermore, the first paragraph of Article 31 states
that “Member States shall adjust any State monopolies of a commercial
character so as to ensure that no discrimination regarding the conditions
under which goods are procured and marketed exists between nationals
of Member States.” They must also “refrain from introducing any new
measure which is contrary to the principles laid down in paragraph 1 or
which restricts the scope of the Articles dealing with the prohibition of
customs duties and quantitative restrictions between Member States.”
Article 28 has become a particularly powerful tool for liberalizing trade
in the EC. Interpreting the famous Cassis de Dijon decision of the Euro-
pean Court of Justice, the Commission declared in 1979 that it would
take it as arguing for a “principle of mutual recognition.” In the Com-
mission’s view, the EC]J’s decision implies that all products legally mar-
keted in one member state must not be restricted in any other member
state.’

I Commission communication on the implications of the ECJ Judgment of 20 February
1979 in Case 120/78 (“Cassis de Dijon”), OJ 1980 No. C256/2-3.
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This liberal bias of the EC’s market-making regime, however, is lim-
ited by a number of exemptions that are contained in Article 28 (for-
merly Article 30) of the EC Treaty, which provides that “[t]he provisions
of Articles 28 and 29 shall not preclude prohibitions or restrictions on
imports, exports or goods in transit justified on grounds of public moral-
ity, public policy or public security; the protection of health and life of
humans, animals or plants; the protection of national treasures possess-
ing artistic, historic or archaeological value; or the protection of industrial
and commercial property.” It has never been entirely clear how the ten-
sion between the liberal principles and the legitimate exemptions could
be resolved. Instead, the EC has relied on a case-by-case approach to
decide each dispute as to whether or not an import restriction that has
been imposed by a member state is in accordance with Article 28. In
foodstuffs policy, this procedural approach was supported by the Com-
mission’s Standing Committee for Foodstuffs. Although the Standing
Committee is not invested with the formal legal task of deciding whether
or not a member state’s action is in accordance with the criteria set out in
Article 28, in practice it serves as a forum for member states to voice their
grievances, justify safeguard measures or demand the withdrawal of unac-
ceptable measures (cf. Joerges and Neyer 1997a). Interestingly, however,
both the Standing Committee and the Commission placed particular
reliance on a scientific body — the Scientific Committee on Foodstuffs —
in their decision making. Supported by the Commission’s practice of only
accepting health-related and scientifically supported arguments as rele-
vant to the justification of protectionist measures in foodstuffs policy, the
Scientific Committee has contributed a great deal to the EC basing its
foodstuffs policy on scientific foundations.

Structurally similar to the EU, the GATT is based on a parallel between
the principles of non-discrimination, reciprocity and liberalization as well
as a multitude of exemptions that define and restrict the normative frame-
work described. To be sure, just as in the EU, the basic purpose of the
GATT is to liberalize trade. Its aim is to prevent governments impos-
ing or continuing with any measures that restrain or distort international
trade. Such measures include tariffs, quotas, international taxes and regu-
lations which discriminate against imports, as well as subsidy and dump-
ing practices, state trading, customs procedures and a plethora of other
“non-tariff measures” which discourage trade. Article I states that gov-
ernment import or export regulations should not discriminate against
other countries’ products (the so-called “most-favored-nation” clause).
Any advantage, favor, privilege, or immunity granted to one contract-
ing party must also be granted immediately and unconditionally to all
other contracting parties. In the same vein, Article III sets up a “national
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treatment” obligation of non-discrimination against imports. Contract-
ing parties are required to impose no internal taxes or regulations that
afford protection to domestic production. Imported products must be
accorded treatment no less favorable than domestic products. Article II
holds that the tariff limits expressed in each contracting party’s “schedule
of concessions” shall not be exceeded. Interpreting the GATT as being
an agreement that is solely oriented towards free trade, however, would
be misleading. The GATT also recognizes a number of exemptions, such
as those necessary for national security, health and morals, as well as
safeguard or escape clauses (which allow for temporary restrictions on
imports), free trade agreements and customs unions.

An instructive example for studying how the WTO copes with the
tension between free trade and legitimate exceptions is provided by the
Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS Agreement). The SPS Agreement sets out the basic rules for food
safety and animal and plant health standards. It allows countries to set
their own standards but requires them to be based on science. They
should be applied only to the extent necessary to protect human, animal
or plant life or health and should not arbitrarily or unjustifiably discrim-
inate between countries where identical or similar conditions prevail.
Member countries are encouraged to use international standards, guide-
lines and recommendations where they exist. However, members may
use measures which result in higher standards if there is a scientific justi-
fication. They can also set higher standards which are based on an appro-
priate assessment of the risks, as long as the approach is consistent and
not arbitrary.

As the brief description above has shown, both in European and in
international foodstuff politics, the tension between free trade and legit-
imate protection is largely resolved by reference to scientific expertise.”
The fact that scientific expertise has been given such a central role is
mainly due to the technical innovations taking place in food production
and the immediate relevance of issues of public health to the field. Since
the 1950s, the foodstuffs industry has increasingly been using additives,
coloring agents, preservatives, etc. In European as well as in international
foodstuffs politics it is now generally accepted that in the interest of con-
sumer protection these new production technologies require scientific
control to guard against possible health risks (Somogyi 1999).

While the necessity of scientific foodstuffs control in general is undis-
puted, the controversy focuses on the issue whether scientific expertise
can be regarded as the only valid criterion for deciding on the legitimacy

2 For EC law see Joerges (1997); for WTO law see Victor (2000).
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of trade restrictions that are imposed by individual states. In particular,
the so-called precautionary principle, according to which a state is per-
mitted to impose trade restrictions in a case where health risks cannot
be completely ruled out,? appears to clash with the principle of scientific
certainty. Hence, international trading circles regard the precautionary
principle with a lot of skepticism. The principle holds that in order to
impose trade barriers it is not necessary to establish a scientifically ver-
ifiable causal connection (e.g. that a certain concentration of a harmful
substance results in a risk to health) — mere suspicion that there might
be such a connection is sufficient. This, it is argued, creates an easy invi-
tation to abuse, giving a state the opportunity to legitimize any trade
restriction it so chooses. Therefore, the prohibition of arbitrary discrim-
ination and the requirement on states to substantiate their exemptions
scientifically are two core principles that are beyond dispute in European
as well as international food politics. The acceptance of both these prin-
ciples reflects the belief that no other standard of assessment is capable
of achieving such a high level of public health protection alongside fair
trade practices.

4.3 Compliance with European and WTO rules

Despite the ban on arbitrary trade restrictions, non-compliance, i.e. the
unilateral hindrance of the free movement of goods by the authorities
of a member state without scientific proof of a risk to health, contin-
ues. Secondary Community legislation and Commission action based on
Article 28 have resulted in the principle of free trade being gradually
incorporated into the legal systems and administrative procedures of the
member states. However, cases have always existed in which the princi-
ple’s specific application has led to a certain product being found to be
unacceptable in the country of destination.* EU data shows that, between
1996 and 1998, 245 violations of the principle of mutual recognition
were recorded.” Of these, 25 percent were in the foodstuffs sector. Food-
stuffs policy is the most affected policy area of the EU. Further statistical
support for the omnipresence of compliance issues can be derived from

3 On the precautionary principle in general see Di Fabio (1996). For its relevance to
international foodstuffs politics see Eggers (1998); for European foodstuffs politics see
Christoforou (2003) and the Commission’s Communication on the Application of the
Precautionary Principle (COM(2000) 1 final.).

4 See COM(99) 301 final, 20.

5 Commission Communication to the European Parliament and the Council: Mutual
Recognition in the Context of Successive Measures for the Single Market Action Plan,
Orig. Doc. CA15-0136/03/01/00.
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Table 4.1 Infringement procedures in the EU, 1995-1999*

1995 1996 1997 1998 1999
(1) formal notice 1,016 1,142 1,461 1,101 1,075
(2) reasoned opinion 192 435 334 675 460
(3) legal action at the EC] 72 92 121 123 178
Ratio (3):(1) expressed as 7.1 8.0 8.3 11.2 16.6

percentage

¢ Source: COM(2001) 92 final, 72.

table 4.1, which shows the total number of cases in which the Commis-
sion has instituted infringement proceedings against a member state in
recent years.

What is most striking about this survey is that inadequate compliance
with European law is obviously a significant problem. In each of the years
that were monitored, the Commission had to send more than 1,000 let-
ters of formal notice to member states regarding their alleged violations
of EC regulations (the first stage of the infringement procedure). Equally
striking is the fact that the ratio between the number of formal notices
and the instigation of legal action is deteriorating significantly. Whilst
only 7.1 percent of all alleged violations in 1995 were dealt with by the
EC], this ratio has increased over the years and stood at 16.6 percent in
1999. Interpreting this data, however, is not easy. One reason could be
an increasing reluctance on the part of the member states to shoulder the
domestic cost of adapting to intensified economic interpenetration. Yet
the worsening ratio could also signify a certain weariness on the part of
the Commission, which is reluctant to conduct time-consuming negotia-
tions with unwilling member states and is increasingly prepared to rely
on legal enforcement. This would come as no surprise, considering that,
at the end of 1999, the list of cases which had been decided by the ECJ
but not yet implemented by the non-compliant member state came to the
impressive figure of eighty-two. In three instances member state imple-
mentation has been overdue since 1990 (with appellate proceedings or the
Article 228 procedure currently in progress). In one instance implemen-
tation had been overdue since 1988 (present status: the Commission has
applied for the imposition of an administrative fine) (COM(99) 301 final,
247-258). Thus, regulatory compliance in the EU can by no means be
taken for granted. Often it is only achieved after lengthy, time-consuming
negotiations, with both sides applying legal and political pressure in
no-holds-barred negotiations. Although permanent compliance crises are
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hard to detect, initial non-compliance seems to be a common feature of
the EU.

In the WTO, the principle of non-discrimination is equally beyond dis-
pute. But here, even more so than in the EU, a great number of cases of
inadequate compliance come onto the political agenda. A direct compari-
son of WTO and EU data is difficult, because the WTO does not compile
a systematic survey of the implementation of WTO law. The data avail-
able on the extent of its members’ compliance is limited to cases dealt
with by the WTO’s Dispute Settlement Body (DSB). This points to the
second fundamental difficulty of conducting a comparison: apart from
the obligation on member states to report their national trade policy
measures to the Trade Policy Review Mechanism (TPRM), the WTO
does not have the competence to control compliance with WTO law
autonomously, let alone to highlight instances of non-compliance and
address them by legal means. As a result, only those disputes in which
one member complains about the conduct of another and applies to
the DSB are known. This renders the entire process of regulatory com-
pliance a highly politicized business in which issues of non-compliance
are the more likely to become legal disputes the better organized and the
more powerful domestic pressure groups are (see Sevilla 1997).

A WTO survey, conducted in spring 2000, lists a total of 192 com-
plaints since 1992, referring to 150 alleged violations.® By 1 April 2000,
thirty-two of these had resulted in a final report by the DSB or the Appel-
late Body (AB). Although an evaluation of the extent of compliance by
the losing parties in the DSB’s final decisions precludes any systematic
analysis of the overall extent of compliance with WTO law, it does empha-
size an important difference with compliance in the EU: in the EU, only
about 10 percent of all infringement proceedings have ended up before
the ECJ and there has not been a single case so far in which a final
decision has been explicitly ignored by the defeated party. In the WTO,
the ratio of cases of alleged non-compliance to those brought before the
DSB is — with thirty-two out of 192 — significantly higher (16.7 percent).
Even more importantly, the thirty-two cases (see table 4.2) that have been
concluded by the DSB or the AB since 1995 have included four cases of
open refusal to comply, three of which belong to the foodstuffs sector
(the European banana regime, the European ban on US beef hormones
and the Australian obstruction of salmon imports).

These figures reveal that the foodstuffs sector is the policy area with
the highest rate of non-compliance in the WTO as well. Furthermore,

6 Overview of the state of play of WTO disputes of May 15, 2000 (http://www.wto.org/
wto/dispute/bulletin.htm).
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Table 4.2 Status of implementation of reports accepted, as ar April 18, 2000°

Disagreement
Year of final Implementation/  Announcement of about extent Refusal to
report bilateral implementation of implemen- implement
settlement tation
1996 2 2
1997 1 1
1998 6 1 2
1999 1 6 3
2000 1 1
total 10 10 3

@ Source: Overview of the state of play of WTO disputes, as of May 15, 2000
(http://www.wto.org/wto/dispute/bulletin.htm), own compilation. Five of the thirty-two
cases listed could not be allocated (WT/DS24; WT/DS222; WT/DS44; WT/DS62,
67, 68; WT/DS60). See also: (1) WT/DS33; WT/DS31; (2) WT/DS2 and WT/DS4;
WT/DS8, WTI/DS10 and WT/DS11; (3) WT/DS75 and WT/DS84; (4) WT/DS27; (5)
WT/DS50; WT/DS56; WTI/DS69; WT/DS54, 55,59 and 64; WT/DS79/1; WT/DS58; (6)
WT/DS98/1; (7) WT/DS26 and WT/DS48; WT/DS18; (8) WI/DS76/1; (9) WT/DS90/1;
WT/DS103/1; WT/DS34; WT/DS87/1 and WT/DS110/1; WT/DS121/1; WT/DS108/;
(10) WT/DS99/1; WT/DS46; WT/DS70; (11) WT/DS132/1; (12) WTI/DS126/1.

they also reveal a fundamental difference between European and WTO
law: while the EU can (within some limits) rightly be regarded as a com-
munity of law in which facts and norms are relatively close together, the
WTQO’s record reveals a number of permanent compliance crises. In fact,
it could be argued that the data supports the claim that the violation of
international rules is systematic whenever the governmental addressees
of a regulation regard the domestic cost of implementation as high.

4.4 Dealing with non-compliance

A closer look at two cases — the decision of the Commission of July 1999
to lift the embargo on British beef” and the decision of the WTO Appel-
late Body of January 1998 to require the EU to lift its embargo on beef
hormones® — helps to clarify some of the reasons for the weak record of

7 For a detailed chronology of the BSE affair, see the webpage of the BSE
Inquiry (http://www.bse.org.uk) and the Report of the BSE Investigation Commit-
tee of the European Parliament (EP 1997). For British government statements see
http://www.maff.gov.uk/animalh/bse/index~1.htm. For scientific studies and summaries
see Westlake (1997), Wolters (1998), and Neyer (2000b).

8 For detailed presentations of the case from the US point of view, with numerous
relevant documents, see http://www.useu.de/issues/hormonedossier.html. Under the
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compliance of both institutional settings. Furthermore, it provides evi-
dence that the WTO is still very much hampered by its diplomatic heritage
and that it is in need of structural reform if its performance is to improve
significantly.

4.4.1  Imirial non-compliance in the BSE case

The case of BSE (bovine spongiform encephalopathy) has a long and
unfortunate history of political cover-up and institutional failure. When
the European Parliament (EP) published its report on the crisis in 1997,
the picture it painted was one of a policy of misinformation that had
been pursued by the Commission, of partial and politically instrumen-
talized science and political blackmail (European Parliament 1997; Neyer
2000Db). Although the Scientific Veterinary Committee had had BSE on
its agenda from the late 1980s, it was not until 1996 that it managed
to overcome British political pressure and introduce more than marginal
measures. Only in March 1996 — when new scientific evidence was pub-
lished by British scientists about the probability of a causal link between
BSE and Creutzfeld-Jakob Disease — was the Commission ultimately
forced to act. After meetings of the Scientific Foodstuffs Committee and
the Standing Veterinary Commiittee, it declared a comprehensive ban on
British beef on March 27, 1999.° Three months later, the Florence Euro-
pean Council laid down specific steps that were necessary to lift the ban.
After the competent Scientific Committee certified in May 1999 that
the protective measures taken by Great Britain were adequate and that
there was no danger to consumers, the Commission decided in July to
lift the ban on certain beef products from Great Britain, with effect from
August 1, 1999, provided that they complied with a special certification
requirement.

In reacting to the Commission’s decision and in clear contradiction
of it, the German Minister of Health, Andrea Fischer, declared that she
would not allow the import of British beef without additional guarantees
regarding its safety.!® Only after a couple of months of bargaining between

same address there are also the reports of the DSB and the AB. From the
European point of view, the relevant documents can be accessed under http:/
www.europa.eu.int/comm/trade/miti/dispute/hormones/index_en.htm. For daily com-
pilations of the latest developments see Agence Europe. For scientific analyses see Meng
(1990); Engels (1996); Eckert (1995); Godt (1998); Eggers (1998); Hilf and Eggers
(1997); and Victor (1999).

9 See Commission Decision 239/96/EC on emergency measures to protect against bovine
spongiform encephalopathy, OJ 1996 No. 1.78/47.

10 Press release by Federal Minister of Health Fischer of October 29, 1999: “It is important
for us to secure transparency on the origin of the meat. Everybody must be able to see
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the UK, the Commission, and Germany, was a diplomatic compromise
found that was acceptable to all parties. Whilst at the beginning of the
crisis the Commission reacted to German demands for a special label-
ing requirement for British beef by stating that this would constitute an
illegal discriminatory measure, it started to reassess the legal situation in
subsequent months. Succumbing to political pressure from France and
Germany, the Commission developed a new position, which was that
while a “Made in Britain” label was ruled out by Single Market regula-
tions, it was quite permissible to label British beef “British XEL Beef.”!!
Unlike the former label, this informed the consumer that the meat was fit
for export and in conformity with European health provisions.'? Although
this solution was, no doubt, a cheap compromise, it formed the basis for
the decision by the German Federal Council in March 2000 to lift the
ban on British beef. De facto this meant that the Commission had yielded
to German pressures by agreeing to a regulation which was in clear vio-
lation of the former EU practice of rejecting any discriminatory product
labeling rules. Compliance with European law was re-established, but it
came at the price of openly showing the vulnerability of the EU to politi-
cal pressure. The conflict between the Commission and France was even
more spectacular. Even though it was fought out in legal forums, it took
a very late decision of the ECJ'® to bring about a solution which seems
to have ensured compliance by France.

4.4.2  Permanent compliance crises in the beef hormones case

As with the BSE case, the beef hormones case demonstrates that inter-
national trade politics are, after all, not solely about tariffs and quotas,
but also complex regulatory tasks. Just like the BSE case, it shows how
susceptible institutional structures are to explicitly antagonistic interests,
and how difficult it is to resolve these in a non-hierarchical negotiating sys-
tem. Like the BSE affair, the beef hormones scandal has a history as well.
In 1980, the press in nearly all EU member states carried reports about
babies in Italy who had grown oversized genitals and breasts because they
had been fed beef from hormone-treated cattle. Reacting to the public
outcry and a massive decline in beef sales, the European Community
restricted the use of growth hormones in 1981 and — after pressure from

at the butcher’s or in the supermarket where the meat, the sausage or the pizza topping
have come from. This transparency, which the consumers need for their independent
decision, is indispensable.”

11 «XE].” js the EU’ abbreviation for “export eligible.”

12 Agence Europe, November 19, 1999, 11.

13 Case 1/00, Commission v. France [2001] ECR 1-9989.
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the EP and European consumer associations — totally prohibited the use
of six hormones in 1986.'* This affected not only European producers
who had been using growth hormones but, above all, US beef exporters.
Less than 10 percent of US beef exports into the EU were hormone-
free, which meant that the ban on growth hormones in effect excluded
US beef exporters from the European market (cf. Vogel 1997: 159). In
the following year the USA (and Canada) initiated a GATT dispute set-
tlement procedure, but EU objections prevented a panel from being set
up. During the following years, the dispute between the EU on the one
side and the USA and Canada on the other stagnated, with no progress
being made on the matter. Following the establishment of the WTO’s
new dispute settlement modalities, however, the matter attained a new
dynamic. After a number of scientific tests had shown that the reason-
able use of growth hormones did not create a health risk, the USA and
Canada succeeded in persuading the Codex Alimentarius Commission
(CACQC) to establish upper limits for five of the six disputed hormones.
As a consequence, legally binding benchmarks for the application of the
SPS Agreement were created. In the future, WTO members would not
be allowed to ban the import of hormone-treated beef as long as the
permissible upper limits had not been exceeded.

Shortly after the CAC had adopted standards for growth hormones,
the USA and Canada demanded that a DSB panel be set up at the WTO.
The panels were established in May and October 1996, and reached the
same conclusion in August 1997. In almost identical wording they found
that the import restrictions imposed by the EU were contrary to SPS
regulations because the EU had not sufficiently substantiated its claim
as to the carcinogenic nature of growth hormones. This decision was
appealed in October 1997, not only by the three disputing countries, but
also by three further countries. On January 16, 1998 the WTO Appellate
Body confirmed the earlier decision, on the grounds that the European
import ban had been based on a scientifically inadequate risk assessment.
Accordingly, the Appellate Body asked the EU to lift its import ban by
May 13, 1999 or alternatively to supply a more convincing substantiation
of its claim by the same date.'”

Although the EU was unable to produce the required data,'® it never-
theless upheld its import ban, even extending it, on April 20, 1999, by

14 For a more detailed account of the case history see Vogel (1997: 154 ff.).

15 For the decisions in full see the WTO homepage (http://www.wto.org/english/tratop_e/
dispu_e/dispu_e.htm#disputes).

16 On May 3, 1999 the competent Scientific Committee for Veterinary Measures arrived
at the unanimous decision that a scientifically substantiated health threat could only
be proven for one of the six hormones in question (http:/www.europa.eu.int/comm/
trade/miti/dispute/hormones/hor0405a.htm).
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declaring a total embargo on all US beef products regardless of whether
or not the cattle had been treated with growth hormones, to be enforced
from June 15, 1999 onwards.!” At the end of April, the EU Council
for General Affairs declared — in clear violation of the SPS Agreement —
that consumer protection had to be the first priority and that therefore
the import ban on beef containing hormones was justified in spite of the
WTO Appellate Body’s decision to the contrary. According to European
diplomatic circles, the EU was fully aware that it was formally in the
wrong, but at the same time was “proud” to represent the interests of
European consumers forcefully (Agence Europe, May 13, 1999). Even
the Commission — usually in favor of free trade in relation to the internal
market — supported this position. In its recent communication on the use
of the precautionary principle (COM(2000) 1 final) it maintains that the
precautionary principle is a key tenet of international law and that, in
cases in which science is as yet unable to give a clear answer, the Com-
munity has the right to determine what it considers an appropriate level
of protection. Applied to the beef hormones case, the argument implies
that the Commission reserves to itself the right to conduct examinations —
and thus to delay the lifting of the ban — for as long as it deems appropri-
ate. By giving priority to its own risk assessment over that of the CAC,
the Commission not only interpreted the SPS Agreement in a way that
was in direct contradiction to the spirit of the Agreement but, moreover,
fundamentally called into question the meaning of essential elements of
the SPS Agreement. The action of the EU therefore led to a compliance
crisis, which may become permanent and shows little prospect of ending
in a co-operative settlement in the near future.

4.5 Explaining compliance

How does one explain the vehement opposition of Germany (“initial non-
compliance™) to the decision of the Commission, and of the EU to the
decision of the Appellate Body? And what accounts for the fact that the
EU seems to be better at eliciting compliance than the WTO, both in
terms of overall data and in the two specific cases? This section uses the
four theoretical perspectives outlined in chapters 1 and 2 to explain the
degree of compliance in the two case studies and the comparative level
of compliance that the law of the two institutions enjoys.

17 According to the Commission, scientific tests conducted in the member states had shown
that beef imported from the USA contained traces of illegal hormones, in spite of the
exporters’ assurances to the contrary. Hormone residues were found in 20 percent of all
samples taken (Agence Europe, 21 April 1999).
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4.5.1  Rational institutionalism

4.5.1.1 Monitoring The monitoring of compliance with WTO
rules is generally decentralized. The contracting parties must themselves
take care that other contracting parties fulfill their legal obligations and —
in cases of non-compliance — enter into bilateral negotiations or file a
suit with the WTO. With the introduction of the Trade Policy Review
Mechanism (TPRM), however, the contracting parties have added a more
centralized monitoring instrument. Contracting parties are obliged to
submit reports regularly about their trade-relevant national legislation
to a Trade Policy Review Body (TPRB), which is entitled to employ its
own discussants to comment on the reports and to publish their opinions
following their review.'® Furthermore the contracting parties agreed on
a notification procedure that requires them to notify all relevant national
legal measures and practices (Laird 1999).

Except for the TPRM and the notification requirement, the WTO has
no competence or administrative resources to monitor compliance. Mon-
itoring in the EU is far more centralized. In particular the Commission
is empowered to function as the guardian of the treaties, i.e. “to ensure
that the provisions of this Treaty and the measures taken by the institu-
tions pursuant thereto are applied” (Article 211). To enable it to fulfill its
duty the Commission has been given a wide range of instruments to facil-
itate implementation of Community law by the member states. One of the
Commission’s main instruments — frequently used in the veterinary field —
is to carry out on-the-spot checks to verify the proper application of EU
measures. During these inspections, Commission experts are to be given
access to all concerned persons, information and documentation.'® If the
Commission uncovers deficiencies, the member state responsible must
thoroughly investigate the general state of affairs in the area concerned
and notify the Commission within the time it sets of the results of the
investigation and the measures taken to remedy the situation. If the cor-
rective measures are found to be insufficient, the Commission may take
all measures it deems necessary. This is, however, subject to the comi-
tology procedure, i.e. it requires a qualified majority of the member state
representatives on the committee or, if recourse is had to the Council,

18 \WTO Treaty, Annex 3, C, iv—vi. And see http://www.wto.org/wto/reviews/reviews.htm.
For an extensive bibliography on the TPRM see http://www.wto.org/wto/reviews/
tprmpubs.htm.

19 Commission Decision 98/139/EC of February 4, 1998, which lays down certain detailed
rules concerning on-the-spot checks in the veterinary field in the member states by
Commission experts, O] 1998 No. 1.38/10-13, Art. 6.
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in the event of the Commission being unable to secure that majority, the
measures must not be rejected by the Council.?’

Although the more detailed European monitoring procedures have
probably contributed to the better record of compliance with European
law, their impact on the rule-related actions of Germany in the BSE case
and of the EU in the beef hormones case is far from clear. In both cases
the disputed issue was subject to public discourse and all the legal steps
taken by Germany were well known to the EU and all those taken by the
EU were well known to the US. In refusing to lift their embargoes, nei-
ther Germany nor the EU withheld any information as to their motives
and the actions they were taking; instead they openly justified their non-
compliance by reference to consumer protection.

4.5.1.2 Sancrions Although in many respects the European
Union is far from being a state, its capacity to sanction non-compliance
goes far beyond that of any other international organization because it can
impose administrative fines to enforce its law. This is permitted, however,
only when a dispute has been decided by the EC]J and the non-compliant
member state has not implemented the court’s decision. In this case the
Commission — after giving the non-compliant member state the oppor-
tunity to state its case — is entitled to appeal to the court once again and
demand the imposition of an administrative fine. Due to their high level,
the fines come close to producing a prohibitive (rather than a merely off-
setting) effect and a culpable member state is unlikely to withstand this
pressure over a longer period of time.

In WTO law, there is no comparable horizontal or vertical enforce-
ment mechanism. Analyzing the enforcement capacities of the WTO,
one quickly notices that the supranational character of the WTO is largely
limited to applying the law via triadic dispute settlement, but it falls short
in terms of its sanctioning of non-compliance. The DSU only stipulates
that, once a case has been decided by the DSB, the losing “defendant” is
obliged to bring its policy into line with the ruling or recommendations.
Although it stresses that “prompt compliance with recommendations or
rulings of the DSB is essential in order to ensure effective resolution of
disputes to the benefit of all Members,” the wording of the Dispute Settle-
ment Understanding (DSU) does not, according to some commentators,

20 In this context, Commission Decision 98/139/EC, Art. 7, para. 4, refers to the procedure
laid down in Council Decision 89/395/EC, OJ 1989 No. 1.186/17, at Art. 17, which is
identical with procedure IIIa of the Comitology Decision (Council Decision 87/373/EC,
QJ 1987 No. LL197/33). For a detailed discussion of comitology, see the contributions in
Joerges and Vos 1999.
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imply that there is a legal obligation to abide by the rulings of the DSB (see
Jackson 1999: 81-89). Furthermore, unlike the EU, the WTO does not
have the option of imposing administrative fines on non-compliant mem-
bers. Therefore, ultimately the enforcement of WTO law depends on the
DSB authorizing a party to use its unilateral capacity to re-establish the
rule of law. This confines the potential of the WTO to enforce its rules to
those instances in which their breach damages the interests of an econom-
ically powerful member. But, even in such cases, effective enforcement
is limited because the dispute settlement bodies can only authorize, not
require, the party that suffered the damage or loss to suspend conces-
sions up to the amount of the damage or loss suffered. Although such
measures are supposed to be taken for a limited period only and to lead
to the eventual withdrawal of the disputed regulation, once again there
are no enforcement mechanisms available.

Thus, the WTO’s enforcement mechanisms have neither a deterrent
nor a punishing effect but only an offsetting one, such that the non-
compliant party is in fact at liberty to choose between compliance with
WTO law and the withdrawal of proportionate concessions. Likewise,
the credibility of sanctions clearly militates in favor of the EU. Unlike
the EU, the WTO lacks the competence to initiate legal proceedings or
enforce sanctions. The importance of a third party that is not only able
to assess the validity of claims but also has the role of the “Guardian
of the Treaties” is highlighted by the European experience. Since 1995
the Commission has initiated more than 4,700 infringement proceedings
against alleged cases of non-compliance. In the WTO, over the last eight
years, there have been fewer than 200 cases.

The deficiencies of the WTO’s sanctioning potential became evident
in the hormone dispute. In 1997 Dagmar Roth-Berendt, MEP, declared
that, should the Commission’s appeal against the DSB panel’s verdict
fail, the import ban should nevertheless “be pushed through” and that
the EU should incur penalty payments instead of endangering consumer
protection.?! This is exactly what the EU did. On July 12, 1999 the DSB
decided on the appropriate level of retaliatory measures, determining that
the damage suffered by the USA was US$ 116.8 million and that incurred
by Canada was US$ 11.3 million. The EU accepted the verdict and con-
ceded that the USA and Canada were entitled to withhold tariff conces-
sions to these amounts. The retaliatory measures would stay in force until
an amicable settlement could be reached with the USA and Canada, or
until the WTO acknowledged the lawfulness of the European provisions.
After the sanctions came into force on July 30, 1999, the EU for a long

21 Frankfurter Rundschau, July 8, 1997, 24.
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period has seen no reason to reconsider its embargo. In September 2003
the European Parliament and Council adopted a new directive,?? which
upholds the ban on hormones but allows their restricted use for thera-
peutic purposes. With this the Commission considers that it has now fully
implemented the recommendations of the DSB.?*

Not only the WTO sanctioning mechanism but also the more detailed
mechanism of the EU failed to compel compliance in the BSE case.
Against the background of the strong coercive potential of the EU, it
seems astonishing that Germany was able to avoid its legal obligation
and press the EU into agreeing upon the compromise described above.
The explanation lies basically in the fact that the infringement proce-
dure in Article 226 is “not necessarily an ideal sanction.”?* It is often too
protracted to accomplish immediate improvements.>”> The obligation to
demand statements and set deadlines creates long delays in the dispute
settlement process. It can easily take eighteen months or more from the
time when the Commission inspectors identify a problem until an action
is filed at the EC]J.?° For the Blair government, however, any such delay
was politically difficult to accept in the political climate of summer 1999.
The British tabloid press had already portrayed the issue as just another
instance of the EU revealing itself as an essentially German-French show,
at the expense of the other members. This question was all the more
important to the British government because Prime Minister Blair had
linked the British participation in the third stage of the Economic and
Monetary Union (EMU) — of which he is personally in favor — to a posi-
tive outcome in a referendum. This referendum, however, could only be
won if the idea that EU politics runs counter to British interests could
be kept at bay. Therefore Blair was under domestic pressure to achieve
an acceptable result as soon as possible and was not too interested in
instigating a time-consuming infringement proceeding.

In sum, rational institutionalism adequately explains the better com-
pliance record of the EU in comparison with the WTO. Both monitoring

22 Directive 2003/74/EC of the European Parliament and of the Council of September
23, 2003 amending Council Directive 98/22/EC concerning the prohibition on the use
in stockfarming of certain substances having a hormonal or thyrostatic action and of
beta-antagonists, OJ 2003 No. L.262/17.

23 European Commission, Press Release IP/03/1393 of October 15, 2003.

24 Commissioner Franz Fischler at the conference on the lessons to be drawn from the
BSE crisis, jointly organised by the EP and the Commission, verbatim (European
Parliament/European Commission 1999: 164).

25 See COM(98) 598 final, 5.

26 The procedure can be accelerated through an injunction on the part of the ECJ president,
but this requires that the disputed measure is causing serious and irreversible damage
to the claimant. According to the Commission’s Legal Service it was quite difficult to
furnish this evidence in the case of BSE. Agence Europe, January 13, 2000, 7.
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and sanctioning are more developed and there can be little doubt that both
contribute to the EU’s better record of compliance. One could also argue
that rational institutionalism is able to predict adequately the different
level of compliance in the two case studies. At the WTO level compliance
with what the DSB had required was achieved only after a long period
during which the EU simply accepted the sanctions imposed by WTO
law, and even now, after the adoption of the new directive,?’ the assess-
ment of the EU’s “compliance” remains controversial. The EU’s com-
pliance record looks better. Germany’s resistance was overcome. France
is unlikely to disrespect the ECJ’s judgment.’® Can we conclude that
rational institutionalism with its insistence on monitoring and sanction-
ing provides a good explanation of compliance? Such a conclusion seems
much too simplistic. Monitoring and sanctioning were embedded in both
cases in judicial processes.

4.5.2  Legalization

4.5.2.1 Furidification The EU’s most prominently used mech-
anism for settling disputes on the application of its law by member states
is the infringement procedure. According to Article 226 the Commission
can react to alleged non-compliance by sending a “letter of formal notice”
and demanding a statement from the member state. At the second stage,
the Commission submits a “reasoned opinion,” and only at the third and
final stage does it have recourse to the EC]J. Thus the infringement pro-
cedure is not a classic court procedure but aims to facilitate interadmin-
istrative co-operation between the Commission and the member state,
with the court mechanism providing only a default option (see Snyder
1993; Mendrinou 1996). That the procedure is aimed at achieving polit-
ical co-operation, rather than legal confrontation, becomes clear from
its application in practice: in 1998 the Commission sent 1,101 letters
of formal notice, but only in 11 percent of these were legal proceedings
instigated. In 1997, the Commission and the member states were able
to settle 92 percent of all such issues using extra-judicial administrative
procedures: of a total of 1,461 requests for a statement only 121 resulted
in court proceedings.?’ The political rather than the judicial nature of the
procedure is also emphasized by the fact that it is solely up to the Com-
mission to decide whether or not to instigate proceedings, whether the
member state’s reactions are sufficient, and whether to bring legal action

27 Directive 2003/74/EC; see footnote 22 above.
28 Case 1/00, Commission v. France [2001] ECR I-9989.
29 Source: COM(99) 301 final, 142; author’s own calculations.
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before the ECJ. The Commission is also free to decide on the appropriate
deadline for taking these steps.

In breaking with the diplomatic tradition of international trade rela-
tions, the contracting parties of the WTO have, with the adoption of the
Agreement Establishing the World Trade Organization, created a sim-
ilarly powerful instrument for settling disputes. According to the DSU
conflicting parties are required to seek a negotiated settlement. If this
fails, the complainant may request a panel at the next meeting of the
DSB - a request that is automatically granted. A panel consists of three
to five members, all of whom are legal experts, and must complete its
report within six months. During that period, the parties to the dispute
can submit written statements, present oral arguments and make rebut-
tals. After the panel has reported its decision, it is automatically adopted
by the DSB within sixty days unless unanimously rejected or it is appealed
by one of the member states. If an appeal is filed, a Standing Appellate
Body (SAB) has ninety days to rule on the legal issues that were decided
by the panel. The decision of the SAB is final and enters into force within
thirty days.

Compared to the old GATT, the new dispute settlement mechanism
is a major step forward. Previously, a defeated party could veto any rul-
ing and even prevent the establishment of a panel. Now the report of a
dispute settlement body is valid unless all parties oppose it. In terms of
overcoming the problem of ambiguity, the DSB appears to be highly effi-
cient. As most lawyers emphasize, its triadic structure, with independent
and automatic dispute settlement, makes for high quality reasoning from
all parties involved and has proven to be an important element in the
settlement of international trade disputes.®’

4.5.2.2 Legal internalization Whilst the dispute settlement pro-
cedure is well elaborated at both the WTO and the EU level, the two legal
systems differ significantly in the extent to which their rules are legally
internalized, enjoying domestic effect, in the legal systems of their mem-
bers. WTO law, however, has no direct effect and cannot be invoked by
national courts. Likewise, although Article 300, para. 7 of the EU Treaty
states that “agreements concluded . . . shall be binding on the institutions
of the Community and the member states” the EC]J refuses to honor that
obligation. The court has only recently reached a decision holding that
WTO law and the decisions of the DSB are not valid criteria for deciding

30 For good discussions of the workings of the DSB see Trachtman (1999); Cameron
and Campbell (1998); Hoekman and Mavroidis (2000); Komuro (1995); Petersmann
(1997b); Vermulst and Driessen (1995).
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whether an act of a European institution is lawful or not.>! The court
argued that because DSU decisions call upon the contracting parties
to look for mutually acceptable solutions by means of intergovernmen-
tal bargaining, there can be no legal supremacy of these decisions over
European law. Otherwise, the EU would be handicapped in its relative
bargaining power as compared to other states.

EU law goes significantly beyond that point. While some national
constitutional courts, such as the German Constitutional Court, have
expressed reservations about the competence of the ECJ to deal with
issues of constitutional importance, the supremacy of EU law has been
largely unchallenged since the very beginning of the European Commu-
nities. According to Article 249, regulations and decisions of the Com-
munity are binding in their entirety and are directly applicable either in
all member states (regulations) or to those to whom they are addressed
(decisions). However, their legal effect in the member states derives not
only from Article 249, but also from Article 234, which obliges national
courts to ask the ECJ for a preliminary ruling in all matters that concern
the application of European law. While national governments can simply
ignore an international dispute settlement, this opportunity is denied
them by Article 234. Because the national court applies the law, non-
compliance on the part of the defendant government would be tanta-
mount to an open breach of the domestic rule of law. This mechanism
has brought national courts into the position of domestically enforcing
European law, even against the will of the governmental addressee.

The legal implications of the difference in internalization between
WTO and EU law are clear in the BSE and beef hormones cases. Legally,
both the EU and Germany were obliged to comply with the decisions of
the DSB and of the Commission. Only in the latter case, however, did
that obligation have domestic legal effect because a national court would
have had to apply the decision had it been faced with a corresponding
case.

4.5.2.3 Ciil internalization Since the landmark decision of the
ECJ in Van Gend en Loos in 1963,%> European rules have not only been
directly binding on their addressees but have also conferred rights on
individuals. The court proclaimed in that decision that the Community
constitutes a new legal order which comprises not only the member states
but also their nationals. Independently of the legislation of the mem-
ber states, EU law therefore not only imposes obligations on individuals

31 Case 149/90, Portugal v. Council [1999] ECR I-8395.
32 Case 26/62, Van Gend en Loos v. Administratie der Belastingen [1963] ECR 3.
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but also confers upon them rights which become part of their legal her-
itage. Following that decision, European rules not only have direct effect
(national courts must apply their prescriptions and proscriptions), but
individuals can invoke European rules to force their governments to honor
the commitments they agreed upon at the European level (Weiler 1994,
Burley and Mattli 1993). Following this decision, the EC]J has steadily
expanded the scope of individual rights. Whilst at the beginning, indi-
viduals were only entitled to invoke treaty provisions, the ECJ included
secondary Community legislation in its subsequent case law, including
council directives and decisions, and it even granted horizontal effect to
Community directives, thus allowing individuals to enforce obligations
which had explicitly been created by council directives for member states
to impose on other individuals (Stein 1981). Unlike the EU, the WTO
does not confer any such rights on individuals. They have neither stand-
ing nor a right to be heard (Lukas 1995). WTO law is international law
which only binds the contracting parties and does not create duties or
confer rights upon individuals.

While the different degree of civil internalization is significant for
understanding the structural features of the EU and the WTO, it did not
make for too much difference in the achievement of governmental compli-
ance in the two cases. To be sure, the Commission’s decision to lift the ban
on British beef was formally binding on the member states and could also
have been enforced by any German individual. A German beef importer
could have filed an action at a German administrative court claiming that
the import ban infringed the principle of the free movement of goods.
Under the Article 234 preliminary ruling procedure, the German court
would have been obliged to send the disputed issue to the EC]J. If — as
is most likely — the EC]J had agreed with the plaintiff’s argument, the
Commission’s decision would have been binding on the German gov-
ernment as part of the domestic legal order. However, had a German
importer brought legal action, it would have received such bad press
in Germany that is it hardly surprising that nobody pursued this option.

In sum, as in relation to rational institutionalism, legalism has explana-
tory strengths and weaknesses. It is a good theoretical approach if one
wishes to explain the overall level of compliance. The EU, being clearly
more advanced in its dispute settlement and civil and legal internaliza-
tion than is the WTO, shows the better overall compliance record. None
of these three mechanisms, however, proved to be particularly helpful
in overcoming German resistance to a domestically unpopular European
rule, or in overcoming European resistance to an equally unpopular inter-
national rule. Thus, in seeking to explain the two cases it appears to be
necessary to look for additional variables.
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4.5.3  Legiimacy

4.5.3.1 Participarion Participation in the process of decision

making in the EU differs significantly from decision making at the inter-
national level. Today, the EP acts as the co-legislator of the EU and nearly
all legal acts which are adopted in the First Pillar of the EU must find
its approval. Furthermore, both in legislation and implementation, the
Commission is supported by a myriad of committees which provide for
administrative and non-governmental policy input, and take care that
societal knowledge and concerns are taken seriously. That, however, did
not at all apply in the case of deciding whether and when to lift the
embargo on British beef. At the Florence summit in 1996, the mem-
ber states and the Commission agreed on the conditions and timing of
the lifting without consulting the EP or any scientific or otherwise com-
posed committee. By means of political bargaining they consented on
the criteria which were to be fulfilled by the British government and on
a procedure to be followed as a prelude to the eventual lifting of the ban
on British beef. The criteria included a bundle of measures which the
British government was required to implement to eradicate BSE, as well
as an elaborate procedure to monitor the progress and — after full imple-
mentation — to lift the ban. This procedure involved on-the-spot checks
by the Commission to monitor the progress of implementation, and the
eventual use of scientific committees to confirm the safety of British beef.
It is important to note that the deal that was concluded at the Florence
summit did not include the basic demand of consumer organizations
that British beef only be allowed onto the European market when BSE
had been eradicated. The deal was basically a political compromise by
the member state heads of government which was an attempt to bring
the UK back into a more co-operative line with European politics but
without being too soft on tackling the problem of BSE. It is to be under-
stood against the background of the British announcement that “without
progress towards lifting the ban,” as John Major stated in the House of
Commons in May 1996, “we cannot be expected to co-operate normally
on other Community business . . . Progress will not be possible in the
intergovernmental conference or elsewhere until we have agreement on
lifting the ban on beef derivatives and a clear framework in place lead-
ing to lifting of the wider ban.”??> Thus, when the European Council in
Florence “gave favorable consideration” to a Commission paper based
on British proposals, the EU refrained from making a demand of total
eradication and declared instead that the measures proposed, as well as

33 Agence France, May 25, 1996.
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the procedure for progress assessment, met with the broad consent of the
member states.

When in April 1999 a final inspection by the FVO (Food and Veterinary
Office) in Great Britain found that the agreed measures had been imple-
mented,’* and in May the competent Scientific Committee certified that
the protective measures in Great Britain were adequate and that there
was no danger to consumers, the Commission came under pressure to
act. Although the disease was not yet eradicated, it decided in July to lift
the ban on certain beef products from Great Britain, with special certifi-
cation, with effect from August 1, 1999. Although the Commission might
have known that any advance along the lines established in Florence in
1996 would lead to open conflict with some member states, it had no
political or legal choice. The Commission was bound by the Florence
agreement to decide the matter solely on the basis of scientific criteria
and information available as to the implementation of the measures con-
sented to and to lift the ban as soon as the competent bodies had given
their go-ahead. Had it not taken these steps, it would have discredited
its own scientific bodies, which had repeatedly stated that British beef
constituted no danger to public health. Equally importantly, any failure
to proceed would have left the Commission in a situation where it would
have had to act contrary to its own regulations and practically invite the
UK to initiate legal proceedings against it.

France, Austria, and Germany objected to the Commission’s decision,
but were unable to reverse it. The Commission acknowledged that BSE
had not yet been eradicated, but argued that this was not the benchmark
for its decision. Instead the decisive criteria were the full implementation
by the British government of the measures that had been consented to
in Florence and the confirmation of the relevant scientific bodies that
beef from Great Britain represented no health risk. France, Austria, and
Germany pointed out that contrary to the Florence agreement the Com-
mission had not carried out a final inspection even though the inspection
of April 1999 had unearthed some remaining problems. The Commission
responded that the last inspection report had not talked of deficiencies,
but only of measures that still required implementation, and Britain had
confirmed that this would be done by August 1, 1999.

As with the Commission’s decision to lift the embargo on British
beef, affected parties, such as consumer organizations, had no say in
determining the upper limits of the six growth hormones set by the
CAC. Whilst consultations among consumer organizations, the European
Parliament, and the Commission are at least part of the regular EU

34 XX1V/1054/99 MR-EN FINAL, DG XXIV, FVO, Unit 2.
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procedures for adopting foodstuffs regulations, such consultations are
practically non-existent in the WTO. In its “Guidelines for Arrange-
ments on Relations with Non-Governmental Organizations”>> the WTO
General Council stresses the explicitly intergovernmental nature of the
WTO and maintains that ad hoc meetings between WTO representatives
and non-governmental organizations (INGOs) are not ruled out, but that
the appropriate channel for negotiating interests is the national politi-
cal level.?® To be sure, of late the WTO secretariat has started to invite
NGOs for consultations on specific topics.?” However, the fact that these
consultations have taken place must not be equated with their empiri-
cal relevance. Although these consultations are no longer restricted to
questions of content, but also concern such issues as public access to
documents, the formalization of consultation procedures and the financ-
ing of costs accrued, this hardly constitutes anything other than a first
attempt at more systematic integration.

International rule-making in foodstuff policy largely takes place with-
out the participation of those affected. This absence of participation
is also apparent in the most important body for the elaboration of
international foodstuff standards, the Codex Alimentarius Commission
(CAC).?® The CAC is an intergovernmental organization which is open
for membership to all members of the WTO. Its basic task is to co-
ordinate pre-existing food standards, initiate and guide the preparation
of new standards, and publish them in a so-called “Codex Alimentarius.”
Participation in the plenary meetings is restricted to delegations from
the WTO members. They sit under the leadership of a chief negotiator.
The composition of each delegation is at the discretion of the member
governments and may include representatives from industry, consumer
associations, or academic institutions. In principle, the working method
of the CAC is directed at promoting the comprehensive participation of
all interested parties and at determining international standards on the
basis of a common interest in ensuring safe foodstuffs. However, from the
beginning the CAC has shown a strong pro-industry bias. In the majority

35 WT/L/162, Decision adopted by the General Council on July 18, 1996.

36 See the “Report of the WTO Informal Session with Non-Governmental Organizations
(NGOs) on Trade and Environment” of November 28, 1996: “As a result of extensive
discussions, there is currently a broadly held view that it would not be possible for NGOs
to be directly involved in the work of the WTO or its meetings. Closer consultation and
co-operation with NGOs can also be met constructively through appropriate processes
at the national level where lies primary responsibility for taking into account the dif-
ferent elements of public interest which are brought to bear on trade policy-making”
(http://www.wto.org/wto/environ/te016.htm).

37 E.g. the WTO Symposium on Trade, Environment and Sustainable Development, July
1997.

38 The CAC is presented in detail at http://www.fao.org/docrep/w9114e/W9114e00.html.
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of cases, consumer associations do not possess the required expertise,
the administrative capacity or the financial resources to follow the highly
technical debates conducted in the CAC working groups and commit-
tees (Avery, Drake and LLang 1993). Industrial interests largely determine
the process of standardization and in practice leave little room for the
concerns of those ultimately affected by such regulation: the consumers
(Engels 1996).

4.5.3.2 Social acceptance Given the high political saliency of
both the BSE and beef hormones issues for German and European
consumers, the fact that they enjoyed only limited participation in the
decision-making process, and that little concern was shown for their risk
perceptions, it is unsurprising that both decisions were met by their open
protests.

Already in 1996, the press coverage on BSE in Germany had resulted
in a dramatic decline in beef sales, of up to 50 percent.>” A spokesman for
the Federal Association of Central Abattoirs in Bonn described the beef
market situation as “utterly desolate.” Abattoirs had drastically reduced
their output, had filed applications to put their workers on a part-time
basis and had sent others on holiday. According to the representative
association in Thuringia, many of the Land’s 1,000 livestock farms faced
ruin if the situation prevailed. Similarly, the Federal Association of Food
Retailers noted that in the self-service sections with pre-packed beef the
market had “collapsed completely.” The German weekly, Der Spiegel,
pointed out that “the island over the Channel is possibly about to experi-
ence a worst-case-scenario epidemic of hitherto unknown dimensions.”
Scientists were quoted forecasting a “galloping spongiform epidemic”
with up to 10 million deaths.*’

When the Commission decided to lift the embargo in 1999, emotions
were once again running high. On the continent, and particularly in
Germany, angry protests by consumer associations demanded the deci-
sion’s reversal. A number of Ldnder health ministers called the Commis-
sion decision utterly irresponsible and declared that their Ldnder would
neither lift the import bans that they had imposed individually in 1996
nor consent in the Federal Council to a nationwide lifting of the ban. In
Germany, Hans Kretzschmar, head of the Institute for Neuropathology
at the University of Goettingen and a member of the Scientific Steering
Committee of the EU, argued in a couple of interviews that the ban

39 Die Welr, April 11, 1996.

40 By the end of 1998 only forty-one cases of new variant Creutzfeld-Jakob Disease had
become known in the EU, thirty-nine of those in Great Britain (European Parliament/
European Commission 1999, 109).
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should not be lifted under any circumstances before the year 2001, i.e.,
before the end of the estimated incubation period of five years, as only
then would it be possible to establish whether the protective measures
that had been in force since 1996 had actually been effective.*!

Just as the German government was under domestic pressure not to
back down until it had won the concessions demanded by the public, the
Commission, too, had little room for maneuver in the beefhormones case.
During the investigation of the BSE affair by the European Parliament
(EP) in the autumn and winter of 1996 it became evident that for years the
Commission’s competent authorities had pursued a policy of covering up
health risks emanating from BSE. The EP was enraged and threatened to
suspend the Commission by a motion of censure (a vote of no confidence)
before the end of the year, unless it carried out fundamental reforms to
its institutional structures and its substantive food policies.

As a result, subsequent to 1996 the Commission found itself in a sit-
uation where even the slightest doubt as to the priority it was giving to
consumer protection could have had disastrous political consequences.
So when, in May 1999, the European Parliament unanimously called on
the Commission to keep the ban on hormone-treated beef in place and
by a majority rejected the proposal to solve the problem by introducing
labeling requirements, the Commission’s room for maneuver was non-
existent. At the same time the precautionary principle was overwhelm-
ingly endorsed (by a majority of 502 to 2 votes), putting the Commission
under even more pressure to cement its position against beef imports
from the USA and Canada. In all likelihood, this was the decisive motive
for the Commission to publish its communication on the importance of
the precautionary principle. All parties, from the Communists to Con-
servatives, supported the Commission’s refusal to lift the import ban
and demanded an uncompromising position. Consumer associations and
the EU’s agricultural associations (European Bureau of Consumer Orga-
nizations (BEUC), European Community of Consumer Co-operatives
(EUROCCOP), European Group of Farmers’ Unions (COPA), and
European Group of Farmers’ Co-operatives (COGECA)) were also very
pleased with the Commission’s eventual decision not to lift the ban on
American beef.*? Just like the German government which, for domestic
reasons, had had little room to maneuver in the way it handled the import
ban on British beef, the Commission, too, was faced with the choice of

41 Interview in Siiddeutsche Zeitung, October 30/31, 1999, 7.

42 The only exception was the federation of business enterprises, CIAA, which warned —
largely in vain, however — of the possible economic consequences of an intensifying
dispute and demanded the introduction of labeling/identification requirements.



Domestic limits of supranational law 143

potentially being voted out of office or risking the consequences of dishon-
oring its legal commitments. While the EU was forced to admit, during
negotiations in the CAC, that no objective health risk was ascertainable
for the five disputed hormones, it nevertheless insisted on the necessity
of continuing with its embargo for reasons of consumer policy.*®

Unlike the theoretical approaches of rational institutionalism and legal-
ism, legitimacy gives a good indication of both the overall level of com-
pliance with EU and WTO law and of that in the two cases. The com-
paratively higher level of participation in the EU that is indicated by the
participation of the European Parliament in the making of European law,
in the myriad of committees, and the comparatively easy access to the
Commission and the European Parliament that European lobby groups
enjoy, correlates well with its better record of internal compliance, as
compared to that achieved by the WTO. In the two cases, however, none
of these factors mattered. Due to the intergovernmental decision making
that led to the adoption of the compromise at Florence and the following
technocratic closure of the process inside the Commission, societal par-
ticipation in deciding whether to lift the ban on British beef was close to
zero. It is little surprise, therefore, that the social acceptance of the mea-
sure was very low and can easily be compared to that of the WTO decision
on the hormones. Thus, legitimacy can well explain why neither a highly
detailed institutional design nor a sophisticated set of legal instruments
was capable of eliciting compliance in either of the two cases.

4.5.4  Reflexiviry

In the WTO, the most important legal document relating to the trade in
foodstuffs is the SPS Agreement. According to its core principle, WTO
members are only allowed to implement trade-restrictive measures if they
are justified by health concerns and/or the protection of animals and
plants. As to whether the trade-restrictive measures of an individual state
are arbitrary, the SPS Agreement declares that the members should — if
possible — apply the international standards of the CAC. The possibility
of continuously reflecting upon the adequacy of the standards adopted
by the CAC is, in principle, safeguarded by the right of any member
to request the inclusion of specific items on the agenda of the CAC.
The main task of the CAC is conducted by so-called “subsidiary bodies”

43 See WT/DS26/R/USA, paras. 2.26-2.33; also Victor (2000: 23). For an assessment of
the EU embargo see also Vogel (1997: 158): “The ban . . . represented an important
victory for European consumer and environmental organizations; their concerns rather
than the judgement of the Commission’s own scientific advisory bodies, had carried the
day.”
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which are staffed by persons who “serve in a continuing capacity and
shall be specialists active in the fields of the respective subsidiary body.”**
The CAC strongly emphasizes the scientific soundness of its standards
and co-operates closely with other relevant bodies in the field, such as
the Food and Agriculture Organization of the United Nations or the
Scientific Committee for Foodstuffs of the EU. Due to the technical and
non-binding character of its standards, the CAC aims to adopt or amend
standards by consensus. Only if such efforts fail does it have the right to
decide by simple majority voting.

In European foodstuff policy, the basic legal logic is rather similar. The
core principle of the SPS Agreement, which is to prohibit protectionist
measures that cannot be justified by sound scientific evidence, is mirrored
by the principle of mutual recognition and the strict requirements for
recourse to the legitimate exemptions to that principle. If a member state
objects to the application of the principle in relation to a certain product,
it must notify the Commission of its discriminatory measure and provide
reasons justifying it. The Commission then requests an opinion from a
specialized committee made up of member states’ representatives. Two of
the most important committees in the area of foodstuffs are the Standing
Committee for Foodstuffs and the Standing Veterinary Committee. In
both cases the Commission reacts to a member state’s notification by
informing the Committee that it is minded either to grant permission, or
prohibit or delay the member state’s proposal. Although any decision of
the Commission requires member state approval by a qualified majority,
the Commission can call upon a number of scientific advisory bodies to
support its proposal. By relying on scientific evidence to assess the validity
of the arguments put forward by a member state, the Commission can
force the member state to engage in argumentative discourse and apply
scientific criteria to assess the validity of arguments.

By relying on administrative expert bodies, both the WTO and the
EU can in principle base their legal instruments on science-based exper-
tise and force their members to support their preferences by means of
arguments. In both cases, these arguments must be founded on health
and safety concerns and must make clear the scientific assessments upon
which they are based. Although the discourse among the member states
is intended to be deliberative, if no consensus can be achieved final deci-
sions are taken by majority vote both by the CAC and by the Standing
Committees of the EU. It is important to note, however, that unlike the
WTO, the notification of trade restrictive measures by member states of
the EC gives the Commission the option to initiate new legislation that

44 Rule IX of the Rules of Procedure of the CAC.
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adapts existing EC regulations to changed scientific evidence regarding a
problem. Regarding the international trade of foodstuffs, any such option
outside the CAC is missing because the WTO does not itself have the
competence to propose new legislation. Thus, whilst disputed issues in
the EC can be referred back to the political agenda and rule and politi-
cal rationality can be mediated, the WTO’s emphasis is heavily weighted
towards rule rationality.

The difficulty of achieving argumentative interaction over hotly dis-
puted issues became evident in both the BSE and beef hormones cases.
After lengthy and controversial discussions between those involved in
the decision making in the CAC, Spain demanded, on behalf of the EU
member states, that the decision be postponed until the outcome of a fur-
ther international EU conference had been determined.*” This motion
was rejected by an extremely narrow margin of twenty-nine to twenty-
eight votes, with five abstentions. In a subsequent secret ballot, maximum
quantities were determined for the five disputed hormones, with thirty-
three in favor of the levels set, twenty-nine against and seven abstentions.
Thus, the EU was outvoted by the majority and five of the six growth
hormones banned by the EU were made integral to the CAC code of
standards, becoming legally binding benchmarks for the SPS Agreement.

Equally, in the decision to lift the EU embargo on British beef, argu-
mentative interaction had limited political relevance. After the Commis-
sion decided in July 1999 to lift the ban on the export of beef from Great
Britain, with effect from August 1, France, Austria, and Germany imme-
diately objected to the Commission’s decision. In spite of the Commis-
sion’s clear decision to the contrary, the French government declared on
October 1, 1999 that it would not lift the ban on British beef, justifying
its measure with a report by the Agence Frangaise de Sécurité Sanitaire des
Aliments (AFSSA) which raised serious doubts about the appropriateness
of the Commission decision. On September 30, 1999 the AFSSA had
published a statement, based on the findings of a government-appointed
expert group, setting down a number of reasons why the import embargo
on British beef should remain in place.*® According to the statement, the
methods available to identify infected meat had improved dramatically
since the time the Commission decided on the criteria to be applied; the
number of new BSE cases was declining at a remarkably slow rate, giving
rise to new concern; and the findings of the on-the-spot checks by Com-
mission inspectors raised concerns about the proper implementation of
the measures that had been consented to in Florence.

45 Regarding the negotiations see Engels (1996: 14) and Eckert (1995: 382-383).
46 Summarized in http://europa.eu.int/comm/dg24/health/sc/ssc/out62_en.pdf.
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On October 29, 1999, after two days of deliberation, the Scientific
Steering Committee (SSC) unanimously rejected the French arguments
for maintaining the import ban on British beef. According to the SSC,
the examination of all relevant data had clearly shown that there was no
reason to alter the conclusions outlined in its previous statement which
served as the basis for the Council’s decision. In particular, the conditions
for the lifting of the ban were being complied with and the safety of beef
and beef products from Great Britain was comparable to that of food-
stuffs produced in the rest of the European Union.?” Unimpressed by the
SSC decision, France refused to lift its import ban.*® Initially Germany
openly refused to comply with the Commission decision as well. The
Federal Minister of Health, Fischer, declared that she would not allow the
import of British beef and beef products without additional guarantees as
to their safety.*” Only after the Commission initiated the second step of
the Treaty violation procedure, did the German government reluctantly
give in and lift its embargo.

As with the theoretical focus on legitimacy, a management perspective
is helpful in understanding both the overall level of compliance with EU
and WTO law and the outcome of compliance crises in the two case stud-
ies. It correctly identifies the deficiencies in the WTO’s and the CAC’s
administrative procedures, which are less flexible and are open to con-
structive compromise when compared with the procedures in the EU. It
is also helpful in explaining the diplomatic compromise that was realized
by the UK, the Commission, and Germany, and thus sheds light on the
limitations of a legalistic understanding of implementation. The manage-
ment perspective highlights the fact that the enforcement of compliance
must be understood as a political process in which arguing, bargaining,
and compromise are important elements in the empirical reality.

4.6 Explaining non-compliance

The WTO and the EU clearly differ in terms of their ability to elicit
compliance. Whilst compliance is far from automatic in both institu-
tions and often involves intense bargaining and legal proceedings, only

47 Agence Europe, October 30, 1999, 6. The SSC report can be found at http://
europa.eu.int/comm/dg24/health/sc/ssc/out62_en.pdf.

48 For an extremely critical legal assessment of the actions taken by France see the opinion of
Advocate General Mischo, delivered on September 20, 2001, Case C—1/00, Commission
of the European Communities v. French Republic (Action for failure to fulfil obligations —
Refusal to end the ban on British beef and veal). The EC]J has endorsed the Advocate
General’s position in its judgment of December 13, 2001, Case 1/00, Commission v.
France [2001] ECR I-99809.

49 Press release by the Federal Ministry of Health of October 29, 1999.
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in the WTO is non-compliance accommodated as a systematic compo-
nent of the application of rules. The analysis of the four theoretical per-
spectives demonstrates that the effectiveness of sanctions, the degree of
participation as well as legal and civil internalization, the reflexivity of
the administrative procedures, and the extent to which rule rationality
is mediated by political rationality are all major reasons that go towards
explaining the difference in the overall record of compliance between
the two institutions. Unlike the EU, the WTO still looks very much like a
traditional intergovernmental structure with its scant regard for domestic
politic concerns and the concerns of affected parties. It cannot implement
unconditional compliance but has to live with the option of its addressees
to pay rather than to obey (i.e. to accept symmetrical retaliation). Long-
term non-compliance would be incompatible with the EU’s very being as
a legal community, whereas paying is regarded as an accepted alternative
by the WTO.

Against this background, it comes as no surprise that the enforcement
mechanisms of the WTO have had limited effect up until now. The EU’s
compliance could not be secured in the beefhormones case for a long time
even though the WTO satisfies all criteria which the institutional literature
considers decisive, including the effective monitoring of the actions of
the regulatory addressees; reduced information uncertainty; competent
institutions with a scientific-technical orientation to fine-tune the general
rules; and, last but not least, a juridification of dispute settlement to solve
differences of interpretation. The beef hormones case has underlined the
fact that the WTO is confronted by serious difficulties when it comes
to enforcing inconvenient rules. Its systematic neglect of the concerns
of consumers provoked open confrontation between its rules on the one
hand and the political rationality of its addressees on the other hand, but
it did not possess the enforcement instruments necessary to overcome
such a division. The BSE case highlighted the limits to the effectiveness
of European law. Although the supranational legal status of the EU’s rules
is well accepted and elaborate enforcement mechanisms are in place,
the EU still had to rely on diplomatic bargaining and finally a political
compromise to re-establish the rule of law. Just as in the beef hormones
case, domestic opposition from affected parties and intergovernmental
bargaining trumped supranational law.

Furthermore, both cases underline the fact that public risk perceptions,
diplomatic political processes, open confrontation and asymmetrical
power constellations are acutely relevant, even in highly institutional-
ized and juridified polities such as the EU and the WTO. The findings
imply that effective political integration beyond the nation-state cannot
be restricted to harmonizing national legal systems and co-ordinating
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governmental preferences. If the integrity of supranational law is to avoid
head-on confrontation with domestic concerns — and public opposition
is not to become the Achilles heel of supranational enforcement — both
the WTO and the EU are well advised to put increasing emphasis on the
participation of affected parties in the making of rules. Therefore, some
skepticism is called for instead of the exaggerated optimism of those insti-
tutional approaches that see an intelligent intergovernmental institutional
design as the first-best solution for effective governance beyond the state.
Both the BSE and the beef hormones cases provide evidence that the
effectiveness of trade policy depends crucially on an overlap between
consumer preferences, governmental interests and supranational law.

Whether the EU would have been more accommodating if the WTO
had had at its disposal enforcement mechanisms similar to those enjoyed
by the EU, must remain a hypothetical question. It is true that in both
cases the capacity to sanction non-compliance correlates with an observed
degree of compliance, but it is inappropriate to deduce from this that
the WTO should be given the prerogative to impose penalty payments.
Any such strategy would increase the already latent antagonism between
domestic politics and supranational law — which in the long run would
hardly be conducive to achieving effective international governance. Both
cases therefore underline that governance beyond the state is only effective
to the extent that it is embedded in and supported by public discourses.
Analytically, this finding is restricted to foodstuffs politics. Unlike most
other policy areas, the politics of European and international foodstuffs
is central to consumer interests and therefore very much an object of
public concern. If it is true, however, that members of the WTO and
the EU will continue to grow closer and that their interdependence will
increase rather than decrease in many areas, then foodstuff politics can
serve as a model for identifying future conflict patterns and finding ways
and means to address them.



5 Politics of intergovernmental redistribution:
Comparing compliance with European and
federal redistributive regulations
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5.1 Intergovernmental redistribution

Intergovernmental redistributive arrangements have to date been largely
neglected in analyzing international relations and researching questions
of international compliance. Game theorists argue that the paucity of
intergovernmental redistribution is explained by the fact that redistribu-
tive policies are appropriately modeled as zero-sum games in which any
gain for one party corresponds to an equivalent loss for the other (Morrow
1994). Since states are taken to be self-referring agents, which “develop
their own strategies, chart their own courses, make their own decisions”
(Waltz 1979: 96), the emergence of a redistributive regime and com-
pliance with it, on the part of those who have to pay into it, must be
regarded as extremely unlikely. Since the enlightened self-interest of the
addressees of the regulations cannot be relied upon to ensure payment, an
intergovernmental central body is required which is able, in doubtful
cases, to enforce compliance even against resistance. It may thus be
argued that the fact that there is no significant international redistributive
regime is ultimately attributable to the anarchical nature of the interna-
tional system.

Alongside this state-oriented explanation, one can also find an expla-
nation in the literature that is informed by the communitarian theoretical
tradition. Miller (1988) and Goodin (1988) point out that questions of
justice can meaningfully be dealt with only in the context of a political
community which has a shared understanding of the content of sound
policy. Since the existence of a political community is, however, closely
bound up with national statehood, the term “political community” must
always be understood as a nation-state concept. One important reason for
this is that nations are to be understood as communities of memory and
experience that are integrated through tradition and in which social actors
are perceived as components of a collective subject (Kielmansegg 2003).
It is only against this background that one can explain why social actors
should be prepared to act in favor of others and identify their well-being
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with that of others. Thus the concept of “international justice” is consid-
ered illusory because it overlooks the precondition of shared normative
basic convictions. If communitarians are right, the implications for com-
pliance are straightforward and rather serious. In an international world,
without collectively shared normative convictions, in which states uni-
laterally pursue their own self-interest, eliciting compliance with incon-
venient rules would often be a difficult business. Neither the oft-cited
“compliance-pull” of legitimacy (Franck 1990) nor the social force of
public shaming (Liese 2001) could provide much assistance. In a world
inhabited by monological and exclusively self-caring actors, solidarity
beyond borders (Smith, Chatfield and Pagnucco 1997) and the readi-
ness to contribute significant resources towards implementing it could
be neither expected nor demanded for legitimate reasons (Miller 1995).

In contrast to both the realist and the communitarian analysis of the
problem, we show below that the existence of a superior sanctioning
power and a shared political identity are not necessary conditions to
achieve a high degree of compliance with intergovernmental redistribu-
tion schemes. International redistributive policy can also emerge as a
result of multilateral bargaining and is characterized, on a basis of indi-
vidual rational action, by a high degree of willingness to comply. A heavy
reliance on the solidarity-creating function of political community may
even have counter-productive effects on the willingness of addressees to
comply with redistributive provisions if it ignores the basic insight of
managerial approaches (Chayes and Chayes 1995) that any regulation
needs to be tied into an institutional context open to changes in social
preferences.

We shall develop these arguments below in three stages. Section 5.2
describes two intergovernmental redistributive regimes: fiscal compen-
sation between Ldnder in Germany and financial compensation between
member states in the EU. Section 5.3 traces the differing degrees of
compliance within the two regimes. Section 5.4 employs the four theo-
retical perspectives that are outlined in chapters 1 and 2 to explain the
compliance record of the two regimes. A concluding part, section 5.5,
makes the link with the initial question concerning the conditions for
governmental willingness to comply with intergovernmental redistribu-
tive arrangements.

5.2 Intergovernmental redistribution in the
EU and Germany

Two arrangements that suggest themselves for a comparative study of
the above hypotheses are the intergovernmental European redistributive
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regime and the intergovernmental German (federal) redistributive
regime. The intergovernmental relations in the EU as well as those in
Germany are largely based on a parallelism between market-creating and
market-correcting policies. In both cases the accomplishment of a unitary
(German or European) internal market was accompanied by the build-
ing up of intergovernmental redistributive mechanisms to compensate for
territorially defined social and economic inequalities. In Germany the
intergovernmental market-correcting mechanism was established with
the adoption of the Basic Law in 1949 and the first horizontal fiscal
compensation Act in 1951. In the EU the development of redistribu-
tive arrangements began with the European Social Fund and European
Investment Bank, which were established by the Rome Treaties and were
very limited in scope. Both the adoption of the Single European Act and
the decision to move to economic and monetary union, as codified in the
Maastricht Treaty, were accompanied by significant increases in the
resources made available by the richer member states for the poorer
ones. Today, both the federal and the European redistributive regimes
have constitutional status in their respective political systems. The EU
preamble lists among the objectives nzer alia the reduction of both the
gap between individual regions and the lag of the least favored. Article 2
explicitly makes economic and social cohesion and the promotion of soli-
darity a task of the EU, and Article 3 adds the strengthening of economic
and social cohesion to the catalogue of EU competences. The federal
redistributive regime is equally central to the German constitutional sys-
tem, having its basis in Articles 72(2) and 106(3) of the Basic Law, which
bestow constitutional status upon the idea of the “creation of equivalent
living conditions throughout Federal territory” as well as the promotion
of “uniform living conditions.”

5.2.1  Quantitative comparison

The European and federal intergovernmental redistributive regimes
were, until 1 May 2004, thoroughly comparable, both in terms of the
range of actors involved and the intensity of redistribution: both redis-
tribute financial resources among a similar number of governmental units
(15 member states in the case of the EU, and 16 Ldnder in the case of
Germany) and do so with similar intensity. Table 5.1 shows the relative
economic importance of the resources redistributed in the context of each
regime for the EU and for Germany. In calculating these quantities for the
Ldnder the volume of horizontal fiscal compensation includes the redis-
tributive effect of the turnover tax compensation and federal payments
are taken as a basis (all vertical payments from the federal government
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Table 5.1 Redistributive volumes absolutely and as a percentage of GDP of
the EU and of Germany

Federal European redistributive regime
redistributive
regime Total 1 Total 2 Total 3
[€)) 12.3 bill. 18.2 bill. 25.5 bill. 58.3 bill.
Redistribution per year DM ECU ECU ECU
2) 2942.7 bill. 6772.9 bill. 6772.9 bill. 6772.9 bill.
GDP DM ECU ECU ECU
(1):(2) Relative 0.42% 0.27% 0.38% 0.86%

redistributive volume

to the Ldnder are excluded). In contrast, for the European redistributive
regime three different procedures have been applied. Total 1 calculates
the redistributive intensity by taking into account only the allocations
realized under Objective 1 (promotion of the least-developed regions) of
the European Regional and Development Fund (ERDF) and the Cohe-
sion Fund. Total 2 takes account of all directly redistributive effects of
the ERDF Structural Fund and the Cohesion Fund, and Total 3 brings
in the redistributive effect of the Common Agricultural Policy (CAP).
Table 5.1 shows that the relative economic importance of both redis-
tributive regimes exhibits thoroughly comparable orders of magnitude.
Within the framework of the German redistributive regime, in 1996 a
total of 12.3 billion DM was redistributed, corresponding to 0.42 percent
of German gross domestic product (GDP). The European redistributive
regime redistributes amounts ranging from 18.2 to 58.3 billion ECU,
which corresponds to between 0.27 and 0.86 percent of European gross
domestic product (depending on one’s method of calculation) — a highly
comparable proportion.

The similarity between the two regimes emerges clearly when one cal-
culates the redistributive effect for all thirty-one EU and German states.
Table 5.2 shows, for all member states and Ldnder, the net resource trans-
fer (payments minus receipts) under both regimes. Taking the two narrow
definitions of the European redistributive regime, using the Total 1 and
Total 2 procedures, Ldnder occupy the first three places as the largest
relative net contributors (Hesse, Baden-Wirttemberg and Bavaria) and
the Netherlands, at 0.41 or 0.37 percent of GDP respectively, comes in
fourth (Total 1) or fifth (Total 2) place. These rankings change signifi-
cantly when one adopts the broader Total 3 definition. If one includes
the redistributive effect of the Common Agricultural Policy, Hesse, at
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Table 5.2 Redistributive intensity, as a percentage of GDP, of EU
and Lander
Rank Total 1 Total 2! Total 32
1 D HES —0.94 D HES —0.94 HES —0.94
2 D BW —0.50 D BW —-0.50 LUX —0.68
3 D BAY —0.48 D BAY —0.48 BW —0.50
4 EU NL —0.41 D NW —0.40 D —0.49
5 D NwW —0.40 EU NL —0.37 BAY —0.48
6 D HH —0.36 D HH —0.36 NL —0.45
7 EU BEL —0.34 EU BEL —0.28 BEL —0.43
8 EU SWE —0.30 EU LUX -0.27 NW —0.40
9 EU DK —-0.29 EU DK —-0.27 HH —0.36
10 EU LUX —0.28 EU A —-0.27 UK —-0.16
11 EU A —0.27 EU F —0.24 F —0.03
12 EU D —0.21 EU UK -0.19 EU ITA 0.00
13 EU F —0.19 EU D —0.15 D S-H 0.01
14 EU UK —0.12 EU ITA —0.02 D R-P 0.16
15 EU FIN —0.11 D S-H 0.01 D NS 0.18
16 D S-H 0.01 D R-P 0.16 EU DK 0.19
17 EU ITA 0.04 D NS 0.18 D SAAR 0.54
18 D R-P 0.16 D SAAR 0.54 EU ESP 1.51
19 D NS 0.18 EU ESP 0.97 D BB 1.52
20 D SAAR 0.54 D BB 1.52 D HB 1.61
21 EU ESP 1.05 D HB 1.61 D SACH 1.69
22 D BB 1.52 EU IRL 1.68 D TH 1.85
23 D HB 1.61 D SACH 1.69 D S-AN 1.88
24 EU IRL 1.65 D TH 1.85 D M-V 1.93
25 D SACH 1.69 D S-AN 1.88 D BER 2.89
26 D TH 1.85 D M-V 1.93 EU POR 3.11
27 D S-AN 1.88 EU GR 2.58 EU IRL 3.72
28 D M-V 1.93 D BER 2.89 EU GR 4.76
29 EU GR 2.46 EU POR 3.05
30 D BER 2.89
31 EU POR 2.93

Notes: ! No data available for Finland and Sweden.

2 No data available for Finland, Sweden, and Austria.

0.94 percent of GDP, remains the biggest relative net contributor, but
it is followed closely by Luxembourg with 0.68 percent of GDP. Like-
wise, Germany, with 0.49 percent of GDP, ranks high in fourth place
and comes close to Baden-Wirttemberg, which is in third place with
0.50 percent of GDP.

The economic importance of the European redistributive regime

becomes still clearer when one compares the largest relative recipient
countries. Using all three methods of calculation, a European member
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state is the largest relative recipient. Even employing the Total 3 method
of calculation, the last three places are occupied by European member
states (Portugal, Ireland and Greece). A look at the figures of relative
redistribution underlines the similarity: in the two calculations of Total 1
and Total 2, the largest recipient Land, Berlin, scores 2.89, which is a
very similar level to the largest recipient member state, Portugal, with
2.93 (Total 1) and 3.05 (Total 2) percent of its GDP.

Just like the federal redistributive regime, the European regime can
also be described as being largely oriented towards bringing about finan-
cial equalization between the above-average and below-average member
states, measured in terms of their wealth (cf. Thomas 1994: 473). It does
not therefore constitute an empirical marginality but must be seen rather
as “implicit fiscal compensation” (Walthes 1996: 69-70) among member
states with significant economic importance.

5.2.2  Qualitative comparison

Whilst the two regimes look remarkably similar in terms of redistribu-
tion, they differ markedly with regard to the requirements they impose
on the recipients in terms of how they spend the resources they are
allocated. The federal redistributive regime allocates resources uncon-
ditionally and creates no economic incentive to encourage the recipient
Linder to reduce their reliance on redistributed resources. The reasons
for this are attributable historically to the fact that in 1949 the Parliamen-
tary Council (Parlamentarischer Ratr), which was in charge of preparing a
proposal for the German Basic Law, regarded its most pressing task as the
promotion of legal and economic unity and the creation of uniform living
conditions throughout the whole federal territory. Fiscal compensation
was thus subordinated to the desire for a unitary financial system with
the objective of “creating uniform living conditions throughout Federal
territory” (old version of Article 72(2) Basic Law). The use of allocated
funds was not to be tied to particular projects, such as the construction of
new industrial structures or investments in infrastructure, but was to be
unconditional, i.e. to benefit directly the budgets of the recipient Ldnder
and increase their general financial capacity. This hitherto unbroken logic
of the federal redistributive regime obliges the financially strong Ldnder
to contribute so-called compensatory amounts out of which the finan-
cially weak Ldnder receive compensatory allocations to strengthen their
general financial power. Compensatory entitlements and obligations are
established by setting the financial revenue of each of the Lander (finan-
cial strength indicator) against a fictitious target revenue (compensation
index) which is calculated for each of them on the basis of a federal
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average per capita revenue. Comparing these two indices allows a calcu-
lation of how each of the Lander stands in relation to the federal average.
If it is above average it has to pay, i.e. it has to give out some of its above-
average financial strength to the Ldnder with revenues that are below
average. '

Since payments are made unconditionally, they offer no additional
incentive to the Ldnder to aim at high tax revenues and sound finan-
cial and economic policies. Should, for instance, the Saarland manage to
raise an additional million DM of tax revenue by successfully attracting
industry, it would be left with a mere 13,000 DM, i.e. only 1.3 percent of
the proceeds of its efforts. The entire remainder, i.e. nearly 99 percent,
would be allotted to the compensation system, with the result that higher
tax revenues scarcely benefit the Ldinder.” The opposite effect of a nega-
tive incentive structure might even arise, with the result that a rise in tax
revenue could lead to smaller payouts for poor Ldnder, or else higher con-
tributions from rich Lénder.”> In connection with the increasingly intense
competition between Ldnder to attract industry, circumstances can arise
under which it is rational for Ldnder to take advantage of the (incorrect)
imposition of tax obligations on firms as a tool to subsidize them indirectly
and thus, contrary to the rules of the system, enhance the attractiveness
of a region. In an empirical survey on the topic, the Bremen Chamber of
Labor in 1998 cited the Bremen Finance Minister to the effect that “firms
ought not to be squeezed harder than by other Ldander. Being too harsh can
frighten off some firms, and we don’t really want that” (Arbeiterkammer
Bremen 1998: 12). That this scarcely concealed call for the instrumen-
talization of taxation for the achievement of competition policy goals did
not produce open enthusiasm among donor Ldnder is hardly surprising.

Like the federal redistributive regime, the member state regime also
distributes non-repayable financial resources. But, in clear contrast to
the federal arrangement, the funds in the member state system are the
object of both substantive earmarking and central review. Payouts to
entitled member states are made not just on the basis of their needs in
accounting terms, but in all cases require the presentation of multi-year
development programs that formulate detailed development strategies for
whole regions, accompanied by an application to the Commission and

—

On this see the extremely complex provisions of section 10 of the German Act on Inter-
regional Financial Equalization (FAG). However, the rather unclear wording of the Act
does not make it a recommendable read. For a description that is readable, yet detailed,
see Kesper (1998: 110-118) and the ruling of the German Federal Constitutional Court
(Bundesverfassungsgericht) of November 11, 1999, 2 BvF 2/98.

2 Bavarian Finance Minister Faltlhauser in the Siiddeutsche Zeitung, August 20, 1999.

3 On this see also Rolf Peffekoven, “Die deutschen Linder am kollektiven Tropf,” Frank-
Sfurter Allgemeine Zeitung, April 18, 1996, 17, and Ebert and Meyer 1999.
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approved only as the outcome of negotiations between the Commission
and member states.* In connection with the most important funding
instrument, the ERDF, funds applied for are subjected to the objective
of the creation of a common market. All funds applied for must be used
for productive investment in the industrial sector, infrastructure invest-
ments, or investments in education and health. A further requirement on
the allocation of funds by the Commission is that structural fund mea-
sures must not be substitutes for individual state measures but rather
supplement these in their investment potential. Accordingly, in prin-
ciple, the principle of additionality is to be applied to all investments,
so that Community actions must not function as a substitute for struc-
tural expenditure by individual states, or member state expenditure of
a similar nature, but rather supplement or contribute to corresponding
national actions.

The clear subordination of redistributive measures to the higher objec-
tive of promoting integration is particularly clear in the case of the cohe-
sion fund. Also here substantive requirements apply to implementation,
to the extent that the allocation of funds is limited to a balanced funding
of projects in the area of transport infrastructure and environment pro-
tection. However, member state beneficiaries are additionally required
to submit and comply with so-called convergence programs.’ In these
programs the member states must commit themselves to specific steps to
comply with the Maastricht criteria, and agree the precise target figures
for the various planning periods with the Commission. The European
Council has further laid down in this connection that should the Council
establish excessive deficit no new projects can be funded. The condi-
tionality principle in relation to the cohesion fund constitutes a severe
limitation on recipient countries’ budgetary and financial policy auton-
omy. It commits them to a long-term restrictive financial policy, which
by its comprehensive approach affects all high-expenditure policy areas
and compels cuts or at least a stabilization in their volume.

However, the performance-oriented target-setting of the member
states’ redistribution regime is clear not only from this detailed program-
ming but also from its administrative provisions. To guarantee a high
degree of compliance with the legislative requirements, the implementa-
tion of structural fund measures is the object of regular review through
so-called follow-up committees and by the relevant Commission depart-
ments. The follow-up committees have the task of continuously supervis-
ing implementation of a measure and making necessary corrections to it.

4 For detailed accounts of the administration of structural funds see Benz and Eberlein
(1999); Pollack (1995); and Hooghe (1996).
5 Article 6 of Directive 1164/94/EC, OJ 1994 No. L 130/1 setting up the cohesion fund.
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Additionally, successes or failures are to be reported to the Commission
in order that, if necessary, new substantive priorities can be set, which
may affect the transfer of funds to another program. Should trouble arise
systematically, financial cuts can also be made.®

Alongside the substantively oriented follow-up committees, the Com-
mission’s financial controllers play a central role in the implementation
of the structural fund measures. While the Commission’s implementa-
tion of the structural funds in the early years depended largely on its own
on-the-spot checks, in recent years it has moved increasingly towards a
model that depends on self-monitoring by member state controllers. The
relevant Regulation’ requires member states to guarantee, inter alia, that
the effectiveness of their administrative and control procedures can be
demonstrably checked by the Commission; that they co-ordinate their
monitoring programs with the Commission at least once a year; and that
they annually report progress on improving control and administrative
procedures. The Directive further provides that measures can be fully
funded only where an independent third party attests in detail that the
measure has been implemented in accordance with the provisions.

5.3 Good compliance in the EU and recalcitrant
compliance in Germany

While no European member state or German Land has ever rejected its
obligation to contribute the agreed-upon financial resources, the willing-
ness of the respective net contributors to comply with the two arrange-
ments has been different. The two biggest net contributors in the EU’s
redistributive regime — Germany (the biggest absolute net contributor)
and the Netherlands (the second biggest relative net contributor, topped
only by Luxembourg) — have essentially accepted that their payment obli-
gations are appropriate and justified,® and have instead confined their
political efforts, including those at the 1999 Berlin European Council,
to pushing for incremental changes. In contrast, the federal redistribu-
tive regime has had to face massive criticism from the net contribut-
ing Ldnder, Bavaria, Baden-Wiirttemberg and Hesse, which have used

6 For a critique of the practical realization of this requirement, however, see the Annual
Report by the Court of Auditors (1998: 67) and its Special Report No. 15/98 on the
evaluation of structural fund investments in the periods 1989-1993 and 1994-1999,
along with the Commission’s replies (O] 1998 No. C347/1), and Lang, Reissert and
Schnabel (1998: 62-73).

Regulation (EC) 2064/97 establishing detailed arrangements for the implementation of
Council Regulation (EEC) 4253/88 as regards the financial control by member states of
operations co-financed by the Structural Funds, OJ 1997 No. L 290/1.

See the Dutch memorandum of November 14, 1994 on “Enlargement of the European
Union: Possibilities and Obstacles” and the German White Paper on the 1996 Intergov-
ernmental Conference, vol. II (http://www.europarl.eu.int/dg7/igc).

N
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all available legal and political measures to seek to change the regime.
Certainly, the incoming German government, headed by Chancellor
Gerhard Schroder, declared in early 1999 — supported by the Nether-
lands, Austria, and Sweden — that one of its most prominent goals would
be to reduce its 60 percent share of redistribution in the EU (Heinemann
1998). During the course of the preparations for the summit in Berlin,
however, the four member states quickly came to realize that all politi-
cally feasible possibilities for reducing the volume of expenditure would
be limited to minor cuts in spending on the Common Agricultural Policy
and would therefore be of limited volume. Proposals by the Dutch and
German governments relating to expenditure in the area of the structural
fund were confined to the demand for further concentration of fund dis-
tribution to the least-developed regions, and have thus to be regarded as
tending more to harmonize with the interests of the recipient than the
contributing countries.

The critique of the three net contributing Ldnder, in the context of
the federal redistributive regime, was by contrast principled in nature,
alleging incompatibility with the existing system and its democratic and
federal principles. To back their arguments, the three Ldnder not only
resorted to the Federal Constitutional Court but additionally brought
massive political pressure to bear on the recipient Ldnder, in particu-
lar by threatening to take up the question of restructuring the Ldnder.
Ldnder fiscal compensation could not, according to Baden-Wiirttemberg
Minister-President Erwin Teufel (CDU), be any substitute for more effec-
tive Ldnder structures, since it only treated the symptoms but did not go
to the root of the problem. It would instead be consistent to reduce the
number of Ldnder, in particular merging Saxony-Anhalt, Mecklenburg-
Prepomerania, the Saarland and Bremen with their respective neigh-
bor Léinder.® Only slightly less extreme was the pronouncement which
came from the Bavarian Minister of State, Huber (CSU), who threat-
ened Bavaria’s exit from the institutions of the federation and the Ldnder
should no progress be made in the matter.!® Though the three Ldnder at
no point stopped meeting their financial obligations, the vehemence of
their opposition must nonetheless be seen as the expression of a signifi-
cantly reduced willingness to comply with the arrangement. It involved
not just the exercise of their constitutional right to institute constitu-
tional review proceedings, but also the open threat to call into question

9 Weser-Kurier, January 2, 1999, 2. See also the position taken by Baden-Wiirttemberg
Minister-President Erwin Teufel on 22 September, 1999 in connection with the first
hearings in Karlsruhe (Weser-Kurier, September 23, 1999, 1.)

10 Frankfurter Rundschau, January 8, 1999.
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the willingness for federal policy co-operation and the territorial integrity
of other Lander, should recipient Ldnder not assent to a reduced redis-
tributive effort. In terms of European policy, a similar threat might have
involved Germany questioning the territorial integrity of Greece, Por-
tugal or Ireland and announcing a review of co-operation in the Euro-
pean institutions should these member states not accept reduced financial
payments from the structural fund.

5.4 Explaining compliance

How is the more vehement opposition by the German Ldnder to be
explained? And how can one explain that both the German law and the
EU directive are fairly well complied with? Against the background of
the communitarian hypothesis we should expect a low willingness by the
member states of the EU and a fairly high willingness by the Ldnder to
comply. To explain this puzzling finding, this section assesses to what
extent the four different theoretical perspectives outlined in chapter 1
and operationalized in chapter 2 can provide sufficient explanations.

5.4.1  Rational institutionalism

The monitoring of compliance is, both at the European and the German
level, unproblematic. In the European case, monitoring is primarily con-
ducted by the Commission, which administers the budget of the EU.
Any failure on the part of a national government to contribute its finan-
cial share would lead directly to a shortfall in the financial resources
required to meet the expenditures of the EU and could scarcely go unno-
ticed. Furthermore, because the financial commitments agreed upon
in Edinburgh were ratified by all national Parliaments, non-compliance
would presuppose a national Parliament enacting legislation. Any such
Act, however, would have little chance of escaping the awareness of the
media and would quickly become a hotly disputed public issue. In the
German case, the same combination of central and societal monitoring
applies. According to § 12 of the FAG, the federal minister of finance,
together with the Federal Council (Bundesrar), determines in any given
year the financial resources which each Land has to contribute. How-
ever, unlike the European redistributive regime, those resources are not
subject to allocations by the respective Ldnder Parliaments but are auto-
matically invoiced by deducting from the share which each Land receives
from value added tax, which is collected by the Ldnder but distributed by
the federal government. Non-compliance with the federal redistributive
regime would therefore presuppose a financial secession of a Land from
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the whole federal financial system, which again could barely go unnoticed
and would surely be the subject of broad public debate.

It is far more difficult to assess the intensity of sanctions in the two cases.
Formally, the competence to enforce the rules in both cases is organized
vertically, with the Commission and the federal government in charge of
securing compliance. The instruments that these two institutions have to
hand, however, differ significantly. In the European case, any failure by a
member state to comply with its commitments and withhold the agreed
upon contributions, would open the way for the Commission to ask the
ECJ to declare such non-compliance illegal. The consequences of such
a judgment, however, are far from clear. The ultimate sanction available
to the ECJ to compel a member state to comply with European law is for
it to impose administrative fines or lump sums. In a situation in which a
member state refutes its obligation to contribute financial resources to the
EU, it seems a rather inadequate sanction to demand that the state pay an
extra fine. The most probable outcome of any refusal by a member state
to contribute its share would therefore be a major crisis, which would put
into doubt its membership of the EU. Against the background that all
member states have a strong interest both in the smooth functioning of the
EU and in retaining membership of it, such a sanction (their exclusion
from the EU) would surely greatly outweigh any perceived benefit of
non-compliance.

In the case of Germany, essentially the same logic applies. Although
the federal government does not explicitly have the option to impose fines
on Ldnder governments, according to Article 37 of the Basic Law, it has
the competence to use “all necessary means” to compel a Land to ful-
fill its legal obligations. This includes the right to issue orders to a Land
government, or even to hold in trust the constitutional tasks of a Land.
Holding out against these powers of the federal government would, just
as in the case of the EU, ultimately involve rejecting the very foundations
of the federal system, which are the rule of law and the principle of loy-
alty to the federation (Bundestreue). Although the resources distributed
by the federal redistributive regime are significant, the implications of
withdrawing from the federal system would be yet more so.

Against the background of this brief discussion, the explanatory power
of the two variables of monitoring and sanctioning, highlighted by ratio-
nal institutionalism, is mixed. Both variables are strong in that they ade-
quately predict high levels of compliance, both on the part of the Ldnder
and the EU’s member states. Sanctions and monitoring are well estab-
lished and leave little room for non-compliance. It is difficult, however,
to use the variables to explain why compliance is slightly lower in the case
of Germany than it is in the case of the EU. If one were forced to judge
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whether sanctions and monitoring are more developed in Germany or
the EU, one would have to say that monitoring is equal at both levels,
whereas there is a slightly higher degree of sanctioning power in the case
of Germany. Because compliance is lower in the German case, however,
the two variables and therefore the whole theoretical perspective are of
only limited value in explaining this difference.

5.4.2  Legalization

As with the two variables of monitoring and sanctioning, the three vari-
ables of the legalization perspective “juridification,” “legal internaliza-
tion,” and “civil internalization,” have very similar values in both cases.
Incidents of non-compliance would end up at the EC]J (in the case of the
European redistributive regime) or the German Constitutional Court (in
the case of the federal redistributive regime). Although some argue that
in fact the EC]J very often anticipates the preferences of the dominant
member states in its rulings (Garrett 1995), similar arguments also
exist with regard to the German Constitutional Court (see Gawron
and Rogowski 1996). The vast majority of scholars therefore ascribe
to the ECJ a degree of autonomy from its governmental principals
which is little different from that of national courts (Alter 2001; Burley
and Mattli 1993). In the literature on international governance, the
ECJ therefore serves as a prime example of an independent court (see
Keohane, Moravcsik and Slaughter 2000).

The degree of legal internalization of the two rules, however, differs
slightly. To be sure, both the federal and the European redistributive
regimes have indisputable legal status for their signatories. The federal
redistributive regime is based on a federal law (the Finanzausgleichsgesetz)
which is binding on the Ldander and has clear legal effect because federal
law trumps the law of the Ldnder. Likewise, the European redistributive
regime has clear legal effect for the member states due to its ratification
by the Parliaments of the Netherlands and Germany. The difference,
however, lies in the fact that only the European member states had the
option of evading their legal obligation by adopting a new law, contradict-
ing the agreed-upon financial obligation. In the German case, no such
competence on the part of the Ldnder existed. Because federal law always
trumps the law of the Ldnder, the Parliaments of the Ldnder did not have
the option of enacting a law with the effect of relieving them of their legal
obligation.

In both cases civil internalization is practically zero. Neither within the
EU nor Germany is any option foreseen for individuals legally to chal-
lenge governmental non-compliance. If the German or Dutch Parliament
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decided to change national law and discontinue their obligation to con-
tribute to the European budget, neither a Dutch nor a German citizen
would have any capacity to challenge that decision in court. Although the
courts are required to treat the EU as a source of law in both member
states, they most probably would not grant standing to individuals in
such a case. In both member states, the right to file a suit against govern-
mental actions is limited to those legal persons who can prove individual
damage. In the instance of a legislative Act which has the same conse-
quence for all nationals, that condition would not be met. Likewise, if a
German Land decided to withstand the federal government by rejecting
its competence to enforce federal law, and chose instead to secede from
the federal system, any legal claims by individuals against this act would
stand little chance of being accepted by the courts of that Land for the
very same reason.

Whilst the dispute settlement and legal internalization variables ade-
quately predict the high degree of compliance in the two cases, the civil
internalization variable would suggest a low degree of compliance and is
of only very limited explanatory power. None of the three variables can
explain the lower compliance record of the federal redistributive regime.
Whilst the juridification and civil internalization variables are in both
cases of the same value, the legal internalization variable wrongly sug-
gests that there should be a better compliance record on the part of the
federal redistributive regime. Just like rational institutionalism, legaliza-
tion is therefore helpful in explaining the high overall level of compliance
but falls short when it is used to explain the different degrees of compli-
ance in the two cases.

5.4.3  Leginmacy

5.4.3.1 Participarion In both cases the redistributive arrange-
ment was a product of intergovernmental negotiations in which all
addressees participated. Nevertheless, in both cases all non-state actors
were formally excluded. In the case of Germany, the bargaining sur-
rounding the new financial equalization scheme was conducted amongst
governmental delegates from the Lénder and the federal government only.
Neither the German Parliament nor the smaller German parties, such as
the FDP, the Greens and the PDS, were involved. A closer look at the
practice of participation, however, reveals important differences. While
in the case of the EU all member states have the same formal power to
exercise their veto and no decision can be taken without the consent of all
member states, the German redistributive regime is subject to majority
voting and allows for weighted votes. Article 51 of the Basic LLaw provides



Politics of intergovernmental redistribution 163

Table 5.3 Structurally greater weighting of recipient Linder?

Number of
Lénder inhabitants in Number of

millions votes
Net contributors
Hesse 6.0 5
Bavaria 12.0 6
Baden-Wiirttemberg 10.3 6
Hamburg 1.7 3
North Rhine-Westphalia 17.9 6
Total 47.9 26
Net recipients
Schleswig-Holstein 2.7 4
Lower Saxony 7.8 6
Rhineland-Palatinate 4.0 4
Saarland 1.1 3
Brandenburg 2.5 4
Bremen 0.7 3
Saxony 4.6 4
Saxony-Anhalt 2.7 4
Thuringia 2.5 4
Mecklenburg-Prepomerania 1.8 3
Berlin 3.5 4
Total 33.9 43

@ Source: Statistisches Fahrbuch der Bundesrepublik Deutschland 1997,
32-33.

that each of the Ldnder shall have at least three votes on the Federal
Council. Lander with over 2 million inhabitants shall have four votes,
those with over 6 million inhabitants, five votes, and those with over
7 million inhabitants, six votes. This results in a distribution of votes on
the Federal Council which leads to a significant distortion of the relative
potential influence of Ldnder populations. Despite their relatively small
population of 33.9 million inhabitants, the recipient Ldnder occupy the
majority of seats on the Federal Council, with a total of forty-three votes.
The donor Ldnder, which account for 47.9 million inhabitants — a major-
ity of the population — are represented by a total of only twenty-six votes
on the Federal Council.

Table 5.3 clearly shows the greater structural weight of the recipient
Ldnder and also the distortion of the relationship between the population
represented and the de facto influence they can exert through their rep-
resentatives on the Federal Council. Though the donor Ldnder represent
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almost 60 percent of the population they have less than 40 percent of the
votes on the Federal Council. Whereas, until accession by the five new
Ldnder, the proportion of votes between the recipient and donor Ldnder
was fairly balanced, accession shifted the balance in favor of the small and
structurally weak Ldnder. The chances for the majority of the population
to give effective expression to their preferences as regards the pattern of
the federal redistributive regime have thereby been significantly reduced.
This structural defect is clearly expressed by Fritz Scharpf (1994: 52)
when he states that “there is little standing in the way of exploitation of
the large by the small, and the strong by the weak.”

Undoubtedly, if we compare the voting distortion between the two
cases, there is little doubt that it is even more pronounced in the case
of the EU. Even Luxembourg might veto a deal it dislikes and thereby
exert a voting power that goes far beyond its relative size in terms of
population. That argument, however, applies to all of the member states.
And in practice, it is hardly imaginable that Luxembourg would indeed do
so. The political costs it would have to face if it acted against the explicit
will of the other fourteen (or twenty-four, since 1 May 2004) member
states would probably outweigh anything it stood to gain by so doing.
In sum, the argument that this section has raised is that European rule
can be assumed to be less controversial than federal rule because all of
the member states consented to it, and all had a fair chance to promote
their individual interests. In the federal case, no such chance existed.
The minority of the net contributors could advance whatever arguments
they wanted without having any leverage (apart from through the judicial
process) with which to press for a more compromising position on the
part of the net recipients.

5.4.3.2 Social acceptance However, the inflexibility of the fed-
eral redistributive regime and its in-built bias towards high levels of redis-
tribution is by no means a problem confined to the Federal Council.
It is part of the broader context of the development of federalism in
Germany. Through the extensive exercise of its legislative powers the
federation, especially in the 1950s and 1960s, took up a whole range of
powers, which had originally been solely in the province of the Ldander (see
Abromeit 1992). Subsequently, federal politics largely determined what
was to be the object of the public exercise of power by the Ldnder; what
standards had to be applied by the Ldnderin improving public infrastruc-
ture; and what the cost of this to Ldnder budgets was to be. Whereas this
centralizing logic of the federal redistributive regime still enjoyed, in the
early postwar period, the consensus of the political elite, which faced the
emergency situation of the postwar period and which required especially a
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concentration on the establishment of effective central state institutions,
it stands today in clear contradiction with the far-reaching criticism of
centralization in Germany. The complaint against the Lander fiscal com-
pensation by the three Ldnder of Bavaria, Hesse and Baden-Wiirttemberg
in the late 1990s was thus aimed not just against redistributive intensity
and the associated financial burden on the rich Ldnder but was ultimately
against the whole traditional system of German federalism. At bottom,
the issue was whether the federal system of Germany should tend to a
model that was oriented more towards compensation and uniformiza-
tion or else a competition-oriented and therefore decentralized model.'!
The existing system was said, in a complaint by Baden-Wiirttemberg,
for instance, to be based on a basic misunderstanding of the principle of
federalism, since it shut out the whole innovation-promoting role of pol-
icy competition among the Ldnder and between them in the federation.'?
There were very similar arguments advanced in Bavaria’s application for
constitutional review, to the effect that the federal state should “guarantee
diversity of ideas” and that the best environment for this was “competitive
federalism.”!?

The criticisms of Bavaria and Baden-Wiirttemberg met with fairly
broad support in the early 1990s. Right through the academic litera-
ture one can find the assertion that the federal redistributive regime is
marked by large-scale absence of any consideration of economic crite-
ria, and even less systematic considerations.'* The process of expanding
the redistributive intensity and — by implication — enlarging the compe-
tences of the federal level of German politics has long been criticized
as the establishment of a “disguised unitary state” (Abromeit 1992), in
which federalism becomes a purely executive federalism and the Ldnder
degenerate into mere political and administrative units of the federation.
Alongside the multiplicity of critical voices among scholars, broad sup-
port for the complaint can also be found in the media. The daily newspa-
per, Die Welt, pointed out that the existing system meant that “the most
stiff-necked Ldnder can turn their vote or silence into cash” and that the
Saarland would become richer than Bavaria. The call by the southern
Lander to reform the FAG is regarded as justified because the current

11 For a summary of the debate see Bull (1999).

12 Suymmarized in the ruling of the German Federal Constitutional Court (Bundesverfas-
sungsgericht) of November 11, 1999, 2 BvF 2/98.

13 See Bull (1999).

14 On the critical literature see e.g. Renzsch (1994), Schuppert (1995), and Peffekoven
(1994). The rejection of the 1993 FAG by the ruling of the German Federal Constitu-
tional Court (Bundesverfassungsgericht) of November 11, 1999, 2 BvF 2/98, also focuses
largely on this lack of justification.
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system is hostile to efficiency. Additionally, the real goal is considered to
be “restructuring the Ldnder in accordance with economic viewpoints.”!”

Comments in the Frankfurter Allgemeine Zeitung and the Handels-
blart were fully in line with this position. The Frankfurter Allgemeine
Zeitung argued that the traditional federal system punished efficiency and
rewarded inefficiency, and ought to be adapted to the requirements of a
modern competitive economy. The “absurdity” of financial compensa-
tion that “made the poor rich and the rich poor” would end up ruining
the spirit of solidarity between the Ldnder.'® The Handelsblatt was also
convinced that the “high level of redistribution kills the incentives for
Ldnder to raise their tax revenues by skilful policy of their own.” It sug-
gested instead the merger of Ldnder so as to attack the “high costs of
the political apparatus.” It concluded that by rearranging the federal
redistributive regime one would ultimately strengthen democracy, since
at present citizens cannot see whether Ldnder governments are dealing
properly with tax funds.!”

The German media, of course, was not unequivocal in its criticism
but instead divided along the political spectrum. Whilst the conser-
vative newspapers sided with the donor Ldnder, the liberal ones were
more ambivalent. Liberal newspapers, even in the donor Ldnder, such
as the Niirnberger Nachrichten, criticized the claims of the donor Ldnder
as an “attack on federalism” which was justified only by “absurd accu-
sations.”'® Likewise, the Ulmer Siidwest Presse from Baden-Wiirttemberg
commented on the case under the headline “Rich Ldnder are tired of shar-
ing” and described the reasons given for bringing the case as “daring.”
Both newspapers, however, also acknowledged the need to reform the
system and emphasized stronger economic incentives.'® The same two-
sided assessment can be found in the major German liberal newspaper,
the Siiddeutsche Zeitung, which found that the basic reason for the case
was the stinginess of the donor Ldnder and the political motive to high-
light the bad economic policy being conducted in the recipient Lénder.>°
At the same time, however, the Siddeutsche Zeitung also opened its pages
to voices such as that of the Bavarian finance minister and showed sympa-
thy for reform of the system.?! In sum, the conservative governments of
the donor Ldnderhad broad backing for their case from nearly all local and

15 Die Welz, July 31, 1998. 16 Frankfurter Allgemeine Zeitung, July 31, 1998.

T Handelsblazt, July 31, 1998. 18 Niirnberger Nachrichten, September 24, 1999.

19 Niirnberger Nachrichten, June 20, 1998; Niirnberger Nachrichten, November 12, 1999 and
Ulmer Stidwest Presse, September 24, 1996.

20 Siiddeutsche Zeitung, August 3, 1998.

21 Bavarian Finance Minister Faltlhauser in Siiddeutsche Zeitung, August 20, 1999,
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federal conservative newspapers, while liberal newspapers — both regional
and federal — were rather ambivalent in their assessment.

Whilst public opinion concerning the German case was by and large
split into two camps (but with most of the academic literature criticiz-
ing the new FAG and pleading for a major reform of the whole system),
both the Dutch and German newspapers were largely supportive of the
1993 Edinburgh deal. Likewise, little fundamental criticism of the very
structure of the European redistributive regime has appeared in the aca-
demic literature. The whole issue of whether the existing mode of orga-
nizing intergovernmental redistribution in the EU accords with sound
economic or ethical criteria has hardly attracted broad debate among
scholars.?> Even more astonishing, however, is the fact that both Dutch
and German newspaper reporting was marked by a uniformly high degree
of assent to the outcome of negotiations. Although the two major net
contributors did not succeed in their demands to reduce their finan-
cial contribution significantly, the simple fact that the agenda had been
largely accomplished as well as the fact that slight reductions (590 million
Euros for the Netherlands and 700 million Euros for Germany) had been
achieved were assessed as great successes. “The Netherlands came back
from the Euro summit as the big winners” wrote De Telegraaf accord-
ingly.?® De Vblkskrant too reported that “there is satisfaction everywhere
with the agreement reached in Berlin.”?* In Germany, reports extensively
praised the outcome to the negotiations. Though the German Chancellor,
Gerhard Schroder, had himself set an extremely ambitious target, with
his original calls for a reduction totaling some 3 billion Euros, his defense
of the outcome — as “a prudent mixture of budget discipline and social
justice between the stronger and the weaker”?”> — met with scarcely any
domestic criticism. Media reporting in general concentrated less on the
question of the small reduction in Germany’s burden and overwhelm-
ingly on the positive implications for enlargement. Even the more pro-
opposition Frankfurter Allgemeine Zeitung did not adopt the opposition
party’s criticisms of the small reductions in the German contribution, but
only regretted that the reforms to the Common Agricultural Policy had
not been incisive enough.?® The liberal Siiddeutsche Zeitung even praised
the outcome explicitly for bringing about “more justice in the Commu-
nity” thus expressing acceptance of the federal government’s renunci-
ation of harder negotiations.?’” Finally, the Frankfurter Rundschau did
not even mention Chancellor Schroder’s demand of 3 billion Euros and

22 Some exceptions, of course, exist. For review of the debate see Heinemann (1998).
23 De Telegraaf, March 27, 1999. 24 De Volkskrant, March 27, 1999.

25 Frankfurter Allgemeine Zeitung, March 27, 1999, 1. 26 Ibid.

27 Siiddeutsche Zeitung, March 27, 1999.
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instead criticized on a broad front the selfish conduct of the other member
states.”®

In sum, both the participation and the social acceptance variables pro-
vide good explanations for the observable degree of compliance. The
structural minority (in terms of number of votes) of the majority (in terms
of the size of population) and its exploitation by the minority (in terms
of population) is an important reason why the donor Ldnder brought the
case. The combination of the two elements in the decision-making pro-
cedure resulted in a further entrenchment of a rule which had become
the focus of a great number of criticisms. It is little wonder that the donor
states felt encouraged to challenge not only the level of redistribution but
also the whole logic of the system.

5.4.4  Management

The legislative process which led to the adaptation of the two regimes
was in both cases very similar. Neither of the two processes showed more
than a marginal degree of arguing. Both were heavily dominated by self-
interested bargaining backed by threats and promises. Following directly
upon the accession of the five new Ldnder, there was a vigorous debate
between the old Ldnder and the federation as to the question of what pro-
portion of the ensuing cost should be loaded on to whom.?” Whereas the
wealthy old Ldnder were not prepared to accept any additional financial
burden, the poorer among them fought against retaining the same redis-
tributive amount, which would have meant that the incorporation of the
five new Ldnder would ultimately have come at their expense. By contrast
the new Ldnder were relatively indifferent as to who should pay, pro-
vided they received nothing less than the poor among the old Ldnder had
been accustomed to hitherto. The federal government sought to exploit
the general quarrelling among the Ldnder by trying to establish a coalition
between the financially strong among the old Ldnder, and the new Ldnder.
The financially strong old Ldnder were won over by inter alia a (long-
term) reduction in their burdens under the fiscal compensation scheme
and a reduction in the intensity of compensation, whereas the new Ldnder
were won over by a promise of extensive special aid. While this solution
had the attraction of neither excessively increasing the financial burden
on the rich old Ldinder nor denying the new Ldnder additional financial
resources, it implied that to achieve this the Ldnder would once again

28 Frankfurter Rundschau, March 27, 1999, 3.
29 For a description of the negotiations in more detail see Renzsch (1994).
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have to let themselves be played off, one against the other. Against this
background, considered to be rather undesirable, the Ldnder ultimately
managed to agree on a common line.?° At its most basic, the proposal of
the Ldnder amounted to leaving everything as it was and raising demands
for compensation through the federation only where additional burdens
on the Ldnder were to be expected.

The surprising agreement between the Ldnder brought the federal gov-
ernment under pressure. After months of debate the federal government
was — in contrast to the Ldnder — under considerable public pressure to
reach a speedy agreement. In order to avoid endangering the adoption
of the supplementary budget for 1993, a compromise had to be found
before the summer break. Since agreement on the reformulation of the
federal redistributive regime was in addition directly related to the eco-
nomic stabilization of the new Ldnder, and the Chancellor had committed
himself publicly to his prediction of imminent “flourishing landscapes,”
any failure would come across as the federal government’s inability to
act. Against this background, the federal government stood in a very
poor negotiating position, with the effect that it had to accept most of
the positions taken by the Lander if it wanted to strike a deal at all. The
very far-reaching adoption of the Ldnder’s compromise by the federation
was thus less about a reorientation of the federal redistributive regime
to the new challenges in regulatory terms and more about the “typical
case of a deal at the expense of a third party”>' whereby the old Ldnder
indemnified themselves at the expense of the federation.

Like the 1993 FAG, the Delors II package, agreed to by the member
states in 1992, was an outcome of a purely intergovernmental negotiation,
in which substantive justifications and argumentative ways of seeking a
compromise also played no relevant part. The essential reference point
for the redistributive regime between the member states had already been
supplied by the Spanish government in the run-up to the summit, with
its demand to orient the European Union’s financial planning more than
it had been before towards a consideration of the relative prosperity of
member states, as well as to provide further financial resources in order
to reduce regional disparities.?” While the first significant expansion of
redistributive financial resources under the Delors I package had been
an important step in the right direction, it was totally unsatisfactory in

30 See Peffekoven (1994: 282-9) and the reports in Siiddeutsche Zeitung, Die Welt, and
Frankfurter Rundschau, March 11, 1993.

31 Finance Ministry Secretary of State Grunewald in Focus 10/1993, 32.

32 See “Economic and Social Cohesion in Political, Economic and Monetary Union: The
Spanish Viewpoint,” 5 March 1991, in Laursen and Vanhoonacker (1992: 336-344).
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terms of both its volume and its practical implementation. The very fact
that economic and monetary union would involve the disappearance of
the instrument of flexible exchange rates, while at the same time the
Maastricht criteria placed tight budgetary discipline requirements on all
member states, made it increasingly hard to keep tax income constant.
Spain argued that extensive financial allocations by the EU to the more
backward member states were required in order to allow for a realistic
prospect of them joining the EMU. In order to achieve this, it was said
that the structural funds should be endowed with more resources and a
special fund set up for only the least-developed member states with the
highest adjustment costs.

Spain’s demand for a further significant increase in redistributive inten-
sity met understandably with little favor from either the British presidency
or the richer member states. Germany and Britain in particular argued
that the process of economic integration would lead to increased pros-
perity for all member states, so that no compensation payments were
needed. In the negotiations, however, Spain was ultimately successful:
under Spanish pressure (supported by Portugal, Greece, and Ireland) the
member states ended up agreeing to an increase in resources for the four
structural funds, which totaled 35 percent in 1999, and which went to
benefit the EU’s poorer regions in particular. Again, they also yielded to
the demand for the establishment of a special fund for the four poorest
member states only (the cohesion fund). The success of the Spanish posi-
tion was attributable essentially to the fact that the financial questions
were dealt with together with a whole number of other questions. These
included, in particular, the definition of the modalities enabling Denmark
to opt out from specific parts of the Maastricht Treaty (no participation
in the introduction of a common currency or the West European Union
(WEU), or in establishing a common security and defense policy); the
British demand to continue with its rebate; and the planned enlarge-
ment of the EU to include Austria and the EFTA countries, Finland and
Sweden. Since all these questions were resolved as part of a package solu-
tion, each individual question had the potential to prevent adoption of
the whole package, thus torpedoing both ratification of the Maastricht
Treaty in Denmark and Britain and the EU’s enlargement negotiations
with Austria, Finland, and Sweden.>>

33 «Without a settlement on future financing, there could be no agreement on the opening
of enlargement negotiations, on the way to deal with the Danish requests for opt-outs
from the Maastricht Treaty, or on how to deal with the issue of subsidiarity . . . [F]ailure
to agree in December 1992 was seen ahead of the summit as . . . threatening its very
existence” (Shackleton 1993: 11).
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In this intimate mixture of differing interests and interwoven policy
objectives, the Spanish government was well-positioned. Since Spain had,
by contrast with the richer member states, neither a major interest in the
EU’s planned enlargement nor an interest in achieving economic and
monetary union or allowing Denmark special terms, its government was
able credibly to threaten to use its veto in the negotiations on structural
measures unless its demand to double, once again, the money earmarked
for south European member states was met. Scholars and journalists
largely agreed on their assessment of the negotiation process that led to
the agreement on the funding volume that was allotted in the Delors
IT package. While the media labeled the negotiations in terms such as
“ruthless interest politics” (Die Welr), “hour-long tug-of-war” (Frankfurter
Allgemeine Zeitung), and “brinkmanship” (The Times), the academic liter-
ature was only slightly more reticent, for example referring to a “typical
outcome of a ‘deal’ among member states with differing interests”
(Franzmeyer 1993: 101).

Whilst both redistributive regimes are similar with regard to their pro-
cedures of adoption, they differ significantly in terms of their responsive-
ness. By ratifying the Basic Law in 1949 the Ldnder accepted inter alia the
constitutional basis of the Ldander fiscal compensation. By Article 105(2)
the federation was allotted concurrent legislation over the whole tax sys-
tem provided this served the purpose of “bringing about equal living
conditions or upholding legal and economic unity” (Article 72(2)). Since
Article 105(3) requires that all federal laws affecting Ldnder taxes must
be assented to by the federal council, the rich Ldnder could assume that
no excessive extension of redistributive intensity would be imposed on
them against their will. But after 1955, with the accession of the Saarland
to Germany, the recipient Ldnder gained a majority in the federal coun-
cil and could thereby increase the amount of Lander fiscal compensa-
tion without the agreement of the richer donor Ldnder. Consequently,
the successive history of the FAG was one of imposing a task-
oriented distribution of funds that was largely independent of local tax
receipts and regional economic power (see Renzsch 1991; Scharpf 1994:
Chapter 2). The intensification of the compensatory effect of the horizon-
tal Lander fiscal compensation from the previous 75 percent to the cur-
rent 95 percent of the average financial strength of all Lander is thus also
a consequence of the structural majority of the poorer Ldnder. Because
the recipient Ldnder benefited from this situation, basic reform considera-
tions such as restructuring the federal territory, changing the expenditure
distribution, or introducing limited fiscal autonomy for the Ldnder (see
Sachverstindigenrat 1992: 212) never had any real chance of entering
the political arena.
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As opposed to the German redistributive mechanism which is deter-
mined by the majority of the poor Ldnder according to the regulatory
ideas of the early postwar period, the European redistributive mechanism
is far more open to adaptation. Although in the literature the unanimity
requirement is by and large viewed as a major obstacle to policy reform
(Lewis 1998), the history of the European redistributive regime under-
lines the fact that this can have important advantages over majority voting
in terms of promoting its responsiveness. In 1957 the Treaties of Rome
had laid the initial bases for a European regional policy, with redistribu-
tion affected through the European Social Fund (ESF) and the European
Investment Bank (EIB). Because the European Community was seen
from its inception by the original six member states as an arrangement to
promote a common market which — against the background of economic
growth that was presumed to be long-term — might lead to occasional
regional distortions but which would ultimately benefit all (Marks 1992:
193), the redistributive elements were given barely more than symbolic
importance.>* It was not until the early 1970s, with the end of the eupho-
ria over growth and the accession of Ireland and Britain into the European
Community, that the question of the distributive implications of Euro-
pean integration began to play a more important role (Wallace 1983). Not
entirely without justification, the British government in particular argued
that the high financial burden of funding CAP out of the Community
budget fell disproportionately on Britain, and that consequently it ought
to be compensated. Britain’s demand coincided with the demand long
advanced by Italy for the setting up of a fund to support less-developed
regions. Following prolonged negotiations, the Italo-British compensa-
tion demands ultimately led, in late 1974, to the establishment of the
European Regional Development Fund (ERDF).*>

The logic that was applied in setting up the ERDF — that of coupling
substantive steps in integration with financial side payments for those
states which drew little or no benefit from them — continued to mark
the further development of the European redistributive regime. In 1985,
as a response to the expected accession of the Iberian countries, Italy,
Greece, and France demanded and received compensatory measures
under the long-term Integrated Mediterranean Program (IMP), which
were to compensate them for the new competitive pressure they could
expect. Only a few years later the same game was repeated in the context of
negotiations on the Single European Act, with a doubling of the resources

34 On the genesis of European regional policies see Wozniak (1999).
35 However, at only 1.3 billion accounting units (3.5 billion ECU, or a mere 5 percent of
the Community budget), this fund had only very limited means.
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that were allotted to the European Structural Fund. The economically
weaker member states (Spain, Greece, and Portugal) demanded and
received compensation through the doubling of the structural funds so
as to offset the economic and political risk that was associated with the
completion of the internal market (Anderson 1995: 141; Marks 1992:
202-204). The next big increase in the intensity of the redistributive
regime operating between member states was also in the context of a
linkage transaction between the richer and poorer member states. The
Spanish delegation claimed in its position paper of March 5, 1991°° that
the transition from a mere common market to a political, economic, and
monetary union inevitably required efforts by the European Community
to compensate for regional imbalances through redistributive financial
transfers. This, they claimed, was the only way to set up a mechanism that
would enable backward regions to undertake the necessary infrastructural
changes to keep pace with intensified competition. The Spanish position
was that only the richer states would profit from the currency union, which
would also have the effect of imposing additional costs on the poorer
member states. Monetary union was accordingly only acceptable to Spain
if flanked by additional redistributive measures. Though Germany and
Britain in particular cast doubt on the substance of the Spanish argu-
ment, the need for Spain’s assent to EMU (as well as that of Portugal,
Ireland, and Greece) meant that they had to fall in with the demands of
the four poorest member states — increasing the ERDF funds yet further
and setting up a new cohesion fund.

Though it can scarcely be doubted that the assent of the richer mem-
ber states to the various intensifications of the European redistributive
regime was given reluctantly, both sides were better off after the linked
transactions. The richer states secured the systematic inclusion of the
costs of the Common Agricultural Policy in the EC budget (benefit-
ing France in particular); the completion of the internal market; several
enlargements to the European Community; and finally the move to EMU.
Against the background of the high political importance that Germany —
the European Community’s principal net contributor — attached to these
advances in integration, the price, in the form of intensified redistributive
financial flows, was entirely in the range of the defensible. Without seek-
ing to overinterpret the empirical finding of hard political negotiations, it
therefore seems appropriate to interpret the development of the European
redistributive regime as one component in a dynamic linked transaction
from which both the net contributors and the net recipients benefited.

36 See “Economic and Social Cohesion in Political, Economic and Monetary Union: The
Spanish Viewpoint,” 5 March 1991, in Laursen and Vanhoonacker (1992: 336-344).
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In positive terms, the expansion of the EU’s redistributive regime reflects
not only the willingness of the economically more competitive member
states to compensate their less competitive partners for the costs of further
integration, but also the adaptability of a financial redistribution mecha-
nism in order to accomplish changed social and political preferences.

Although neither of the two regimes shows any significant recourse to
deliberative procedures to distinguish between legitimate concerns and
pure political pressure, the European regime is nevertheless far more
responsive. By forcing member states to renegotiate every couple of years
on the basis of unanimity, the regime has an in-built check against the
decoupling of its substantive elements from the political steering require-
ments of the member states. The need for the member states to update
their consensus on how to conduct intergovernmental redistribution dif-
fers significantly from the federal regime with its in-built mechanism
for conserving an outdated consensus. This is probably the single most
important factor in explaining the relative level of compliance with the
two regimes.

5.5 Compliance with redistributive arrangements

Notwithstanding the differences between the two regimes, the compari-
son has revealed a number of striking similarities on the side of both the
dependent and the independent variables. The two redistributive arrange-
ments are very similar in terms of the range of actors they involve and
their redistributive intensity, as well as their similar degrees of monitor-
ing, sanctioning, dispute settlement, legal and civil internalization, and
participation. Both enjoy a good record of compliance and differ only
slightly in this regard. This fact alone is puzzling if measured against
those skeptical approaches to intergovernmental solidarity which restrict
the existence of redistributive payments to within a national community.
This chapter has shown that intergovernmental redistribution can exist
both within and between nation-states and that it follows a very similar
pattern in terms of compliance and those factors eliciting compliance. In
clear contrast to the communitarian hypothesis, the readiness of the EU’s
member states to comply with their financial obligations is higher and not
lower than is the readiness of the Ldnder to do the same in Germany.
The comparison furthermore provides clear evidence that the degree
of compliance is strongly linked to the extent to which the arrange-
ments are tied into an institutional framework, which allows for con-
tinual adjustment in the light of changing social preferences. The com-
parative unwillingness of Ldander to comply with the federal redistributive
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regime is attributable decisively to the fact that the form of its institution-
alization is associated with an outdated social consensus that has come
into contradiction with the prevailing value orientations of German soci-
ety. Whereas the regulatory ideal of a community of destiny based on
German solidarity may still have achieved some kind of consensus in the
early postwar period, today it stands in open contradiction to a clear ten-
dency in society to see itself as performance-oriented, with a desire to tie
redistributive efforts to economic incentive systems designed to overcome
dependency.

Redistributive arrangements concluded for an unlimited or at least a
fairly long period (or those seen as a side payment for another arrange-
ment that is concluded for an unlimited period) require, like any other
arrangement, to be continually rethought. The preferences of actors, the
perception of the problems, and philosophies for solving them are also
contingent temporally in the area of redistributive policies. One must
therefore allow for appropriate possibilities to influence the adjustment
and modification of a given arrangement. As to the question of the fac-
tors that influence governmental willingness to comply with redistributive
arrangements, this connection has a practical importance that should
not be underestimated. The 1980s and 1990s saw a broad paradigm
shift spanning the various societies. Against the background of the limits
to the welfare state, which become increasingly apparent from the late
1970s, social transfer systems in general came under legitimation pres-
sure. Increasingly, the conviction took hold that the further expansion of
redistributive efforts threatened to overstrain the financial capacities of
the modern welfare state, and that existing redistributive systems could
be justified only if accompanied by incentives for the recipients to shift
their needs away from a dependency on redistribution. Empirically, this
social paradigm shift was expressed in the voting out of governments of a
social democratic orientation, in the late 1970s and early 1980s, that had
favored the maintenance of established social positions. This occurred
first in Britain and the US, and shortly thereafter in Germany and France.
The voting out of the conservative governments in all four countries in
the 1990s by no means reversed this paradigm shift. On the contrary,
in the US as well as in Britain and Germany, social democratic govern-
ments came to power with social policy programs that had absorbed the
lessons of the late 1970s in terms of formulating policies “beyond left
and right” (Giddens 1994). Both under Clinton and under Blair and
Schréder, social policy in the 1990s counted as “modern” only if it tied
redistribution to a demand on the recipients to make a contribution to
overcoming their dependency (Seeleib-Kaiser 2001).
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The member states’ redistributive regime, by contrast with the fed-
eral one, encounters a much lower level of criticism because its institu-
tional structures enable it to reflect that paradigm shift. The rise in its
redistributive intensity was accompanied by a continuing stress on the
conditionality of the transfers. The necessity of continually renegotiating
the regime, which is something that is built into the system of intergov-
ernmental financial negotiations, led to linkage transactions, a dynamic
over time and to openly changed preferences, that were acceptable to
both donor and recipient member states. These negotiations — just like
those in connection with the federal redistributive regime — are certainly
associated with hard political bargaining but, on the other hand, they
are also open to constructive responses to changed social and political
preferences.

Thus, the significant political resistance by the three German net
contributing Ldnder can be seen as an expression of the tension
between a historically outdated — though institutionally cemented —
idea of unconditional solidarity and the reality of a plural society, which
wishes to link that solidarity to efforts on the part of the recipient Ldnder
to overcome their dependency.



Politics of intergovernmental redistribution 177
5.6 Annex
Table 5.4 Gains and losses from the EU budger by member states and
Lander, i percentage of GDP
e
5
= —
g g j5%) — Q «
i85 2 < 3 3 3 3
S = 5 . 5 & & =
c ) ) S 5 < £ ®
1 D HES 0 0 0 —0.94 0 —-0.94 -0.94 -0.94
2 D BW 0 0 0 —0.50 0 —-0.50 —-0.50 -—-0.50
3 D BAY 0 0 0 —0.48 0 —0.48 —-0.48 —0.48
4 D NW 0 0 0 —0.40 0 —-0.40 —-0.40 -0.40
5 EU NL —-0.05 -0.36 —-0.32 0 —-0.04 -0.41 -0.37 -0.45
6 D HH 0 0 0 —0.36 0 —-0.36 —-0.36 —-0.36
7 EU BEL —-0.05 -0.29 -0.23 0 —-0.09 -0.34 -0.28 -0.43
8 EU SWE —-0.04 -0.26 N/A. 0 N/A. —-0.30 N/A. N/A.
9 EU LUX —-0.04 -0.24 -0.23 0 —-0.40 -0.28 —-0.27 -0.68
10 EU DK —-0.04 -0.25 -0.23 0 0.48 —-0.29 -0.27 0.19
11 EU A —-0.04 -0.23 -0.23 0 N/A. —-0.27 —-0.27 N/A.
12 EU D —-0.04 -0.17 -0.11 0 —-0.28 —-0.21 -0.15 -0.49
13 EU F —-0.04 -0.15 -0.20 0 0.16 —-0.19 -0.24 -0.03
14 EU FIN —0.04 -0.07 N/A. 0 N/A. —-0.11 N/A. N/A.
15 EU UK —-0.03 -0.09 -0.16 0 -0.04 -0.12 -0.19 -0.16
16 D S-H 0 0 0 0.01 0 0.01 0.01 0.01
17 EU ITA —0.03 0.07 0.01 0 —0.04 0.04 —-0.02 0.00
18 D R-P 0 0 0 0.16 0 0.16 0.16 0.16
19 D NS 0 0 0 0.18 0 0.18 0.18 0.18
20 D SAAR 0 0 0 0.54 0 0.54 0.54 0.54
21 EU ESP 0.26 0.79 0.71 0 0.46 1.05 0.97 1.51
22 D BB 0 0 0 1.52 0 1.52 1.52 1.52
23 D HB 0 0 0 1.61 0 1.61 1.61 1.61
24 EU IRL 0.34 1.31 1.43 0 2.07 1.65 1.77 3.72
25 D SACH 0 0 0 1.69 0 1.69 1.69 1.69
26 D TH 0 0 0 1.85 0 1.85 1.85 1.85
27 D S-AN 0 0 0 1.88 0 1.88 1.88 1.88
28 D M-V 0 0 0 1.93 0 1.93 1.93 1.93
29 EU GR 0.43 2.03 2.15 0 2.30 2.46 2.58 4.76
30 D BER 0 0 0 2.89 0 2.89 2.89 2.89
31 EU POR 0.51 2.42 2.54 0 0.18 2.93 3.05 3.11
Notes:

L ()+(2)+(4).
2 (D+B3)+@).

3 (D+@)+@+5).
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Table 5.5 Winners and losers from the cohesion fund 1994—1999

(1) GDP in billion ECU

(2) Share in cohesion fund, percent

(3) Share in EU own resources, percent

(4) Gross contribution in billion ECU

(5) Net contribution in billion ECU

(6) Net gain in percent GDP per year

Net contributor countries

NL 309.4
B 208.5
S 199.6
LUX 13.4
DK 137.1
A 180.1
D 1865.7
F 1216.2
FIN 97.5
UK 894.3
I 955.4
Net recipient countries
E 460.4
IRL 55.6
GR 96.6
P 83.1
EU 15 6772.9

SO OO O OO OO OO

52-58 (=55)
7-10 (=8.5)
16-20 (=18)
16-20 (=18)
100

6.4
3.9
3.1
0.2
2.0
2.8
28.2
17.5
1.4
11.9
11.5

7.1
0.9
1.6
1.4
100

0.97
0.59
0.47
0.03
0.30
0.42
4.27
2.65
0.21
1.80
1.74

1.08
0.14
0.24
0.21
15.15

0.97
0.59
0.47
0.03
0.30
0.42
4.27
2.65
0.21
1.80
1.74

—7.25
—1.15
—2.49
—-2.52
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Table 5.6 Winners and losers from the structural fund (Objective 1—
Objective 5b) for 19941999
=) g =) =
Q 2 Q D B}
m g, & @] >
o A g 0 g
S 9] 2 o Q
= 2 = S &
B 3 s = A
=) g 2 g 0 &)
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m g g ] g 8
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= © 2 B 0 ]
B g M = = &
=] 3= g ] =] g
R=} =1 (] [
Ay Q I ] o 0
A = = 2 5] 3]
@) < ) G} Z Z
S S e ) %) S
Net contributor countries
NL 309.4 2.194 6.4 8.83 —6.64 —0.36
B 208.5 1.808 3.9 5.38 —3.57 —-0.29
S 199.6 1.178 3.1 4.28 —3.10 —0.26
LUX 13.4 0.083 0.2 0.28 —-0.19 —0.24
DK 137.1 0.741 2.0 2.76 —2.02 —0.25
A 180.1 1.432 2.8 3.86 —2.43 —-0.23
D 1865.7 19.519 28.2 38.92 —19.40 —0.17
F 1216.2 13.334 17.5 24.15 —10.82 —0.15
FIN 97.5 1.503 1.4 1.93 —0.43 —0.07
UK 894.3 11.409 11.9 16.42 —5.01 —0.09
Net recipient countries
I 955.4 19.752 11.5 15.87 3.88 0.07
E 460.4 31.668 7.1 9.80 21.87 0.79
IRL 55.6 5.620 0.9 1.24 4.38 1.31
GR 96.6 13.980 1.6 2.21 11.77 2.03
P 83.1 13.980 1.4 1.93 12.05 2.42
EU15 6772.9 138.201 100 137.86 0.34 X
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Table 5.7 Winners and losers from the ERDF structural fund for Objective 1

(1994-1999)*

(1) GDP in billion ECU

(2) Allocation of funds in billion ECU

(3) Share in EU own resources

(4) Gross contribution to Objective 1 in billion ECU

(5) Net contribution to Objective 1 in billion ECU

(6) Net gain in Objective 1 in percent of GDP per year

Net contributor countries

NL 309.4
B 208.5
LUX 13.4
DK 137.1
A 180.1
F 1216.2
UK 894.3
D 1865.7
Net recipient countries
I 955.4
E 460.4
IRL 55.6
GR 96.6
P 83.1
EU13 6475.8

0.150
0.730
0
0
0.162
2.190
2.360
13.640

14.860
26.300

5.620
13.980
13.980
93.972

6.4%
3.9%
0.2%
2.0%
2.8%
17.5%
11.9%
28.2%

11.5%
7.1%
0.9%
1.6%
1.4%

95.4%

6.014
3.665
0.188
1.880
2.631
16.445
11.183
26.500

10.807
6.672
0.846
1.785
1.316

93.972

—5.865
—2.936
—0.188
—1.880
—2.470
—14.258
—8.825
—12.865

4.051
19.627
4.774
12.476
12.664

* Without Sweden and Finland.
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Table 5.8 Winners and losers from the federal equalization scheme

(horizontaler Lianderfinanzausgleich) (LFA) for 1996

DM

§
B 9
g 5
> = 2
A H 8
g g g
£ : :
= » @
o E £
- 8 5
A 3] 3]
Q Z Z
S) S )
Net contributors
Hesse 343.4 —3.245 —0.94
Baden-Wiirttemberg 509.6 —2.525 —-0.50
Bavaria 596.0 —2.866 —0.48
North Rhine-Westphalia 787.7 —-3.135 —0.40
Hamburg 136.6 —0.485 —0.36
Net recipients
Schleswig-Holstein 110.9 0.016 0.01
Rhineland-Palatinate 150.1 0.235 0.16
Lower Saxony 315.4 0.553 0.18
Saarland 43.9 0.238 0.54
Brandenburg 67.8 1.030 1.52
Bremen 39.3 0.634 1.61
Saxony 116.5 1.971 1.69
Thuringia 61.0 1.130 1.85
Saxony-Anhalt 66.1 1.244 1.88
Mecklenburg-Prepomerania 44.5 0.859 1.93
Berlin 149.9 4.335 2.89
D16 2942.7 (12.3) x
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Table 5.9 Winners and losers from the European Agricultural Guidance and

Guarantee Fund (EAGGF) — guarantee section (1994)

(3) Gross contribution to EAGGF in mill. ECU

(4) Gross payments from EAGGF in mill. ECU

g =
5 ¢}
a k)
g -
g A =
8 < S
o @] =
=) = 15}
3 - : :
(2]
g 2 & o
.8 g ] <
= 3 5} o
D o g g
g B = S
[ g o H
a s 3] 5
o 5 Z z
S) S 5 c
B 208.5 4.1 1349.2 1170.4 —178.8 —0.09
DK 137.1 1.9 625.2 1278.4 653.2 0.48
D 1865.7 31.4 10332.5 5179.9 —5152.6 —0.28
GR 96.6 1.5 493.6 2718.9 2225.3 2.30
E 460.4 7.0 2303.4 4408.3 2104.9 0.46
F 1216.2 18.5 6087.6 8001.2 1913.6 0.16
IRL 55.6 1 329.1 1480.0 1150.9 2.07
1 955.4 11.7 3850.0 3460.6 —389.4 —0.04
L 13.4 0.2 65.8 12.1 —53.7 —0.40
NL 309.4 6.2 2040.2 1916.0 —124.2 —0.04
P 83.1 1.7 559.4 708.4 149.0 0.18
UK 894.3 10 3290.6 2939.0 —351.6 —0.04
EU12 6295.7 95.2 31326.6 33273.2 1946.6 X




6 Conclusions — the conditions of compliance

Michael Ziirn and Fiirgen Neyer

Is law beyond the nation-state possible? Does compliance in horizontal
settings work sufficiently well? What are the building blocks for a suc-
cessful elicitation of compliance beyond the nation-state? What is special
about the EU in this respect? These questions have guided our study. In
this chapter we discuss the empirical findings of our study, some lessons
in designing institutions to achieve high rates of compliance, and some
special features of the EU as a polity. In the first section, we reject the prin-
cipal hypothesis that reliable law and legal equality can be expected only
within a national setting. The next section discusses in detail how different
theoretical perspectives on compliance contribute towards understand-
ing successful compliance beyond the nation-state. In addition, we argue
that the interactive effects between variables from different theoretical
perspectives are decisive in understanding compliance records. Finally,
we discuss the practical and theoretical implications of our findings.

6.1 The winner is: The EU

The preceding chapters report the findings of three sets of comparisons.
In each set, regulations are compared that are located at different political
levels but are of very similar content and type. By keeping the policy type
and the underlying interest structures more or less constant, we studied
the effects of different political settings on rule compliance. Regulations
on the control of subsidies have been formulated by the WTO and by the
EU as well as within Germany. Redistribution among territorial units is
institutionalized in both the EU and Germany. Trade in foodstuffs is reg-
ulated by the WTO and within the EU. In each set of cases we assessed
the levels of compliance, by establishing both the overall rate of compli-
ance and the capacity to handle compliance problems. The most striking
result is that within each set of comparisons the level of compliance with
EU regulations is better or at least as good as that with regulations at the
other two levels. Moreover, the differences in rule-compliance between
the WTO regulations and those German regulations that were examined
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Table 6.1 Relatively assessed compliance records

Subsidies EU > WTO > Germany
Foodstuffs EU > WTO
Redistributional mechanisms EU > Germany

in our study are negligible. In any case, the EU achieves the best rate of
compliance and clearly prevails over the other two political settings (see
table 6.1).

Such a positive result for the EU is quite astonishing. It completely
contradicts the first principal hypothesis guiding our study. Regulations
that have been developed and established within a national setting do not
show a systematically better compliance record than similar regulations
in other political settings. As to subsidy control, the national regulation
has a lower level of compliance than the two regulations operating beyond
the nation-state (with the EU faring better than the WTO). Moreover,
while there is only a slight difference in the rate of compliance with redis-
tributive mechanisms among territorial units, as implemented by the EU
compared with Germany, it is possible, at a pinch, even here to support
the argument that the EU achieves a better compliance record. Although
we did not have a national case involving the trade in foodstuffs, in this
area the EU secures a better rate of compliance than the WTO.

These counter-intuitive findings and our interpretation of them may be
challenged on two counts. First, one may point to the low number of cases
and argue that quantitative studies reveal a significant deficit regarding
compliance in the EU. Secondly, one might argue that our findings do not
contradict, but rather support the hypothesis that hierarchy is conducive
to compliance, for the EU contains more elements of legal hierarchy than
the relationship between the Ldnder in Germany. A detailed discussion
of these two challenges will help us to specify our findings and to clarify
our hypotheses.

6.1.1  Parterns of non-compliance in the EU

The European Commission and some commentators have argued more
than once that the EU reveals significant deficiencies when it comes
to the question of compliance (Krislov et al. 1986; Weiler 1988; and
Snyder 1993).! For instance, Knill and Lenschow (1999: 613) describe

1 See also: Seventh Annual Report to the European Parliament on Commission Monitoring of
the Application of Communiry Law, COM(90) 288 final and Sixtzeenth Annual Report to
the European Parliament on Commission Monitoring of the Application of Community Law,
COM(99) 301 final.
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compliance with EU regulations in the environmental field as a “prime
example of ineffective implementation.” In the same vein, Tallberg (2002)
identifies three prominent forms of compliance problems in the EU. The
first concerns non-compliance in terms of the legal implementarion of EU
directives, that is member states frequently fail to observe the time lim-
its that are set down by the Council. In the 1990s, this resulted in the
failure to comply with about 10 percent of all Community directives
(Tallberg 1999). Secondly, the application of EU rules also seems to be
commonly plagued by non-compliance. The Commission’s initiation of
infringement proceedings against member states under Article 226 (for-
merly Article 169) is usually taken as an indicator of this form of non-
compliance. The frequency of these infringement procedures has grown
over time and even exceeded 1,000 cases a year in the 1990s. Thirdly,
as Tallberg (2002) also points out, a swift and diligent implementation
of ECY¥ decisions has been anything but the rule. And indeed, the num-
ber of infringement judgments that have not been complied with at the
end of each year has undergone a steady increase. At the end of 1998 the
list of cases which had been decided by the European Court of Justice
(EC]), but not yet implemented by the member states involved, amounted
to the substantial number of eighty-two. In three instances member state
implementation has been overdue since 1990 (with appellate proceedings
or a procedure as per Article 228 currently in progress). In one instance
this has been the case since 1988 (see chapter 4, section 4.3).

These studies of compliance in the EU are helpful in many respects.
They underline the fact that compliance in the EU is a problem and that
its regulations and directives cannot be assumed to be self-enforcing.
Political bargaining, the strategic misuse of legal procedures, and some-
times even open confrontation between the Commission and a member
government are observable elements even within a highly juridified and
legalized polity such as the EU. The BSE case provides a clear example of
this (see chapter 4, section 4.4.1). The insights provided by such studies
must, however, be put in perspective.

Compliance with most directives seems to be a matter of time, and data
on the non-implementation of directives grossly overstates the degree of
non-compliance. Given more time, the implementation record improves.
For instance, at the time of writing the implementation of the internal
market program, which was inadequate for some time, is almost com-
plete. With the exception of Greece, all EU members now have a transpo-
sition rate of over 96 percent in implementing the internal market’s legal
framework. The average transposition deficit has been reduced from 6.3
percent in November 1997 to 2.5 percent in May 2001. This data under-
lines the fact that the enforcement of compliance must be understood as
a process which is only properly understood when viewed over time.
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Moreover, only a small proportion of infringement cases initiated actu-
ally reach a further stage in the process. Between 1978 and 1998, only
about one-third of all cases reached the stage of reasoned opinions, and
only about 10 percent were referred to the ECJ (see Jonsson and Tallberg
1998: 395). Similarly, measures of compliance in the EU must take into
account the fact that both the body of legislation in force and the num-
ber of members have grown in recent decades. Taking these factors into
account, the level of non-compliance is modest and has remained stable
or even declined (Borzel 2001: 804).

Nevertheless, the number of infringements in the EU is significant.
In general terms, however, data on the amount of work carried out
by monitoring and adjudicating bodies seems to be a poor indicator
of non-compliance, and must also be interpreted as an indicator of a
well-functioning compliance enforcement system. Keohane et al. (2000:
474-475) point out, for instance, that the broader and less costly access
to an international court or tribunal is, the more cases it will receive.
According to data from Sands et al. (1999), the average number of cases
processed annually at such institutions since their foundation is indeed
highest in those that are most easily accessible: the ECJ leads with an aver-
age of over 100 cases a year, the WTO follows with 30.5 cases, which is
clearly ahead of the old GAT'T dispute resolution system, which averaged
4.4 cases a year, with the IC]J processing just 1.7 cases a year. In short,
some of the figures put forward as indicating a compliance problem in the
EU may instead be seen as an indication of a well-working compliance
system.

The most important reason for not overestimating the compliance
problems of the EU is, however, one that puts the EU in perspective.
Ours 1s a relative argument. When similar policies are compared, the EU 1is
more effective in eliciting compliance than other settings. Although it is cer-
tainly true that all modern political systems face compliance problems,
these difficulties may vary systematically according to different institu-
tional contexts. Our research shows that the EU is a most successful
case, and one to learn from.

6.1.2  Nanional settings and institutional hierarchy

When lawyers and political scientists talk of hierarchy, they easily com-
pound two aspects of the concept which do not necessarily belong
together and therefore must be distinguished analytically. In this study
we distinguish between institutional or legal hierarchy on the one hand
and coercive or material hierarchy on the other. This distinction helps us
to grasp better the polities that are the subject of this study.
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The EU certainly displays a significant degree of legal hierarchy, now
identified by many as a “constitutionalization of the treaty system.”
According to Stone Sweet and Caporaso (1998: 102), this phrase “refers
to the process by which the EC treaties have evolved from a set of legal
arrangements binding upon sovereign states, into a vertically integrated
legal regime conferring judicially enforceable rights and obligations on
all legal persons and entities, public and private, within EC territory.
The phrase captures the transformation of an intergovernmental orga-
nization governed by international law into a multitiered system of gov-
ernance founded on higher-law constitutionalism. Today, legal scholars
and judges conceptualize the EC as a constitutional polity, and this is the
orthodox position.” In all issue areas covered by the so-called first pillar,
the EU claims legal supremacy over the laws of the member states and
exhibits undisputed elements of legal hierarchy.

To be sure, legal hierarchy reaches its limits in the EU when the
most basic issues, such as the integrity of its democratic procedures and
whether something is ultra vires, are involved. In particular, the Ger-
man Federal Constitutional Court (Bundesverfassungsgericht) is not yet
willing to accept the unrestricted supremacy of the EC]J over national
constitutions. In an ideal/typical national setting, any such ultra vires
conflicts and issues are resolved, or at least institutionalized, by means of
a supreme institution that is empowered to make the ultimate decision.
In the dynamic and still fast-developing multilevel governance system of
the EU, a solution has yet to be found for resolving ultra vires issues. The
conflict between the ECJ and the Federal Constitutional Court (Bun-
desverfassungsgericht) on the interpretation of the Maastricht Treaty” (as
one of seven national claims to the superiority of their supreme court
decisions) highlights this discrepancy, which some commentators argue
is an indication that the EU remains bound to a horizontal political set-
ting.> However, this caveat is of only limited importance when analyzing
compliance with commitments that do not touch upon the most basic
of democratic rights and procedures. When analyzing concrete cases of
compliance enforcement, ultra vires conflicts rarely figure prominently.
When adopting a constitutional approach to the analysis of the EU it
may well be advisable to focus on ultra vires conflicts, but it is justifiable
to regard the EU as a legally hierarchical polity when analyzing compli-
ance with specific rules. The notion of legal hierarchy is captured in our
concept of legalization.

Although the EU system shows strong elements of legal hierarchy, it
does not have a material hierarchy, which means that it is not backed by

2 Bundesverfassungsgericht (1993): BVerfGE 89, 155 (ruling of October 12, 1993).
3 See the excellent and comprehensive treatment of this issue by Mayer (2000).
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an independent agent with access to superior material resources. The
presence of such a material hierarchy, according to constitutionalists and
realists in international relations, distinguishes a federal state from a feder-
ation with other states. As Weiler (2000: 3—4) explains: “There is a hierar-
chy of norms: Community norms trump conflicting member state norms.
But this hierarchy is not rooted in a hierarchy of normative authority or
in a hierarchy of real power. Indeed, European federalism is constructed
with a top-to-bottom hierarchy of norms, but with a bottom-to-top hier-
archy of authority and real power.” While the EU employs the principle of
federalism, the center does not have the same capacity to coerce member
units as it does in a federal state.

Moreover, the EU does not govern an integrated social community
with a shared collective identity. According to communitarians, this type
of community is closely linked to the nation-state in which people share
memories and traditions (Miller 1995). Although the EU may possess
some characteristics of a regional community, all available evidence sup-
ports the case that it is far closer to being a union of peoples than a
national community (Offe 2001). The EU can therefore be characterized
as a political system that has developed hierarchical legal relations which
are independent of a material hierarchy and communal bonds and the
means to resolve ultra vires conflicts. It is thus evident that a legal hierar-
chy, superior force in the form of a material hierarchy, and the existence
of a civil community do not necessarily coincide.

The idea that legal and material hierarchy do not necessarily coincide
is also supported by the case studies that focus on German regulations.
Although it is true that from a constitutional perspective Germany’s fed-
eral system is — in terms of both legal and material hierarchy — closer to
the ideal/typical national setting than the EU, a policy-specific approach
reveals striking differences. Constitutionalists would probably point out
that in terms of legal hierarchy, the most important difference lies in
the recognition of the Federal Constitutional Court (Bundesverfassungs-
gericht) as the supreme and ultimate arbiter in all legal matters. Fur-
thermore, according to Article 37 of the German Basic Law the federal
government has the legal competence to take the necessary federal coer-
cive measures to urge a Land to fulfil its obligations, which includes the
power to take over the legal competencies of a Land if that is deemed
necessary for the execution of federal law. Although this power is limited
by the principle of proportionality, and the need to gain the support of
the majority of the Ldnder, it goes far beyond the legal competencies at
the disposal of the EU. It is a federal szaze (Weiler 2000). However, when
it comes to analyzing legal hierarchy in a policy-specific approach the
picture becomes more complex. In at least one of the comparisons in this
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volume (subsidies), legal hierarchy is less developed in Germany than it
is in the EU.

The major difference in terms of hierarchy between Germany and the
EU on the constitutional level therefore is of a material rather than a
legal substance. Apart from the control it exerts over military means,
the federal government’s most important resource through the Ldnder is
its control over the federal budget. All Ldnder administer their budgets
under tight financial constraints, and most of them depend on distributive
payments from the federal government. Even if one argues that the federal
government neither has a federal police force at its disposal, nor can it
implement its policies by means of military coercion, its “power of the
purse” means there is a strong case for attributing material hierarchy to
the German constitutional setting.

The WTO, in comparison, has no elements of material hierarchy but a
slowly developing and already significant legal hierarchy. Its law is at least
formally accepted as binding on the contracting parties and the rulings
of the Dispute Settlement Body (DSB) are — at least in most cases —
followed even by major powers such as the US and the EU. Due to the
recent development of legal hierarchy, the WTO is increasingly analyzed
in constitutional terms (e.g. Petersmann 2000). In sum, we conclude that
legal and material hierarchies are best conceptualized as two different
variables which have no necessary linkage with each other. Our cases
underline both the fact that legal hierarchy can exist without material
hierarchy and that material hierarchy does not imply the existence of
legal hierarchy.

We can therefore reject the assertion that a satisfactory level of com-
pliance with inconvenient commitments can only be expected within a
national setting with a material hierarchy at its disposal. The national
setting is evidently not the decisive factor. In our set of cases there is
no positive and even a slightly negative relationship between the national
setting and the rate of compliance. Allowing for all due caution in the
making of generalizations on the basis of a low number of cases, we can
still quite confidently conclude that the national setting is by no means
a necessary condition for a high rate of compliance with inconvenient
regulations.

Clearly, this is not to say that hierarchy is unimportant for eliciting
compliance. We certainly do not wish to advance the proposition that
“co-operation under anarchy” (Oye 1986) is ideal for achieving a high
rate of compliance. On the contrary, the next section shows that both legal
hierarchy and material hierarchy, albeit in an indirect sense, are signifi-
cant factors for explaining compliance. We also suggest that both legal and
material hierarchies are capable of exploitation beyond the nation-state,
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thereby questioning the anarchy—hierarchy distinction, which is so preva-
lent in theories of international relations, as well as the distinction between
“real law” and “international law” that is prevalent in traditional legal
theory.? On the one hand, it is possible for legal hierarchy to develop in
organizations beyond the nation-state. The EU’s constitutionalized legal
system, with its supremacy and direct effect, is a case in point. On the
other hand, the material hierarchy that is especially characteristic in the
relationship between the state and its citizens has been instrumentalized
for the development of an institutional hierarchy outside the national
setting. Thus, the monopoly of legitimate force that is well established
within democratic nation-states remains important.

This monopoly of legitimate force was decisive in civilizing social rela-
tionships within state boundaries, and prepared the ground for the rule
of law. Its pacifying effect can hardly be overestimated.” However, in the
European multilevel system, as well as in the multilevel politics among the
countries of the OECD, the sanctioning members — that is, the demo-
cratic nation-states — are qualitatively different agents from those who
wielded the force in medieval society. They have already undergone
the process of civilization, established constitutional constraints on state
power and acknowledged both a legal and an ethical duty to respect the
concerns of other nation-states. Relations between these civilized nation-
states do not need to rely on an external agent with superior resources.®
Both in the EU and among the most important contracting parties of
the WTO, governments are well aware that co-operation and a gener-
ally high degree of compliance are necessary preconditions to provide
the goods that are demanded on the domestic market, such as exotic
but safe food, as well as to limit the race towards ever-increasing sub-
sidies. Moreover, to some extent they improve compliance by giving
the blessing of the national setting to institutions beyond the nation-
state. The internalization of European and international law is a case in
point.

In sum, the institutional setting of the EU is more successful in eliciting
compliance than either Germany’s federal setting or the WTQO’s inter-
national setting. This finding puts criticisms about deficits in the EU’s
record of compliance in perspective, and it shows that material hierarchy

4 See Slaughter and Ratner (1999), who have edited a special issue of the American Fournal
of International Law, for a succinct overview of seven prevalent theories of international
law.

5 Among many others see Elias (1969).

6 The promises of the liberal theory of international law are largely built on this assumption
(see Slaughter 1995). See also the works that demonstrate that democracies do not wage
war against one another (e.g. Russett and O’Neal 2001; Miiller 2002).
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Table 6.2 Perspectives and variables

Rational
Institutionalism

easy verification of rule-compliance

sanctioning does not involve high costs for the sanctioning
party

autonomous third party supervision of rules (juridification)
supremacy and direct effect (legal internalization)

rules are individually and directly actionable (civil
internalization)

Legalization

Legitimacy participation of all executive addressees and all the associative
targets of the regulation
involvement of the broader public in rule-formulation and

application

sufficient capacities for implementation are available to all
parties
o flexibility through reflexivity

Management

is not decisive in achieving a high rate of compliance. In the next section,
we explain these findings in more detail.

6.2 Determinants and dynamics of compliance beyond
the nation-state

While compliance with regulations in a horizontal setting is not necessar-
ily worse than in a national setting, the degree of compliance between dif-
ferent horizontal settings varies significantly. In order to account for this
variation, we draw on determinants of compliance identified by the four
theoretical perspectives of compliance that are discussed in chapters 1
and 2. Table 6.2 reproduces this list from chapter 1. One of the aims of
our discussion is to show that these different variables should not only
be seen in isolation from one another, but their interaction and dynamics
are important as well.

6.2.1  Rational institutionalism

Rational institutionalism in particular highlights two determinants of suc-
cessful compliance: effective monitoring and the institutionalization of
enforcement, such that the risks and costs for the complaining party are
minimized. Subsidy control and the trade in foodstuffs demonstrate par-
ticularly well that these are indeed important aspects for ensuring com-
pliance beyond the nation-state. For compliance with subsidy controls
the EU fares better than the WTO, which itself does somewhat better
than Germany. In ensuring compliance with the rules on the trade in
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foodstuffs, the EU seems to be more successful than the WTO, espe-
cially when it comes to handling compliance crises.” Rational institu-
tionalism thus predicts that monitoring and the institutionalization of
horizontal enforcement will be most effective within the EU setting and
least effective in Germany, with the WTO lying somewhere in between.
Our evidence supports this hypothesis.

6.2.1.1 Monitoring The European Commission has many func-
tions, but monitoring the compliance of member states with EU rules
is certainly among its most prominent activities. On the one hand, the
Commission itself commits a great deal of its resources to systematically
collecting and assessing information on compliance with EU rules. The
most important instruments are on-the-spot checks of national adminis-
trations and companies, as well as the procuring and processing of infor-
mation on the application of EU law. On the other hand, the Commission
also cooperates closely with firms, interest groups, consumer groups and
national administrations to record and examine complaints about non-
compliance. In this way, the Commission increases the resources that it
devotes to monitoring. In particular, the capacity of the Commission to
fight illegal subsidies benefits crucially from the integration of societal
actors. Companies generally have a strong interest in making sure that
their competitors do not receive illegitimate resources which disrupt the
market mechanism and, probably more importantly to them, put them at
a competitive disadvantage. Therefore, they may be seen as the Commis-
sion’s most important allies in eliciting compliance with EU anti-subsidies
law. Tallberg (2002) reports that there are almost four times as many
external complaints as there are direct Commission inquiries, which act
as a source for cases of suspected infringements. Equally important is the
requirement placed on member states to notify the Commission of all
relevant domestic legislation before it is enacted. This provision leaves
the Commission with the option to outlaw any measure which might

7 Regarding redistributional regulations, monitoring does not seem to be an institutional
problem. The recipient of resources immediately notices when he no longer receives them.
Moreover, the sanctioning of someone who is unwilling to help himself looks odd. In gen-
eral, rational institutionalism can hardly account for the success of redistributive polices
in settings without material hierarchy and in the absence of linkages. For these reasons we
shall not discuss this set of comparisons in terms of rational institutionalism. However,
if one were to, it appears vital that monitoring costs and the room for institutionalized
sanctioning must not vary across the different levels, since they are largely determined by
the properties of the policy itself. Moreover, in both cases the redistribution is managed
by a centralized agency which would easily notice any non-compliance. Rational institu-
tionalism would therefore predict that there would be no significant difference in terms of
compliance across different political settings. This conclusion is clearly compatible with
the findings of the study on redistributional regulations (see ch. 5, section 5.5).
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endanger the integrity of the EU’s legal system. All these activities take
place before the Commission files an infringement procedure. The EU
has thus developed an especially efficient combination of central and
societal monitoring.

In contrast to the EU, the WTO mainly depends on decentralized,
intergovernmental monitoring. The WTO procedures encourage gov-
ernments which suspect other governments of infringing WTO rules to
report their suspicion to the WTO. This type of monitoring, in combina-
tion with a centralized dispute settlement procedure, seems effective as
long as it is border issues in trade relations that are concerned. Exporters
can be expected to realize quickly when border tariffs and regulations
increase. Now that the WTO deals also with behind-the-border issues (see
Kahler 1995), it appears essential that it develops more independent,
centralized monitoring mechanisms, which are open to complaints by
companies. While the WTO has developed some monitoring capacities
(e.g. the Trade Policy Review Body), no legal consequences are attached.
They rely on the goodwill of the contracting parties and are somewhat
deficient when compared to those measures implemented in the EU.

The WTO monitoring procedures look much more impressive, how-
ever, when they are compared with Germany’s subsidy control proce-
dures, where institutionalized monitoring between the German Ldnder is
non-existent. Monitoring and the formulation of complaints against the
activities of other Ldnder rely solely on the unilateral action of a single
Land, with the consequence being that either they do not occur at all or,
if they do, they do not reach the stage of a legal dispute settlement.

6.2.1.2 Sancrioming Both the EU and the WTO have set up
sanctioning systems that impose fewer costs on the complaining party
than would be the case in a purely anarchic setting. Until 1993, the EU
had no sanctioning mechanisms at all. If states disregarded ECJ judg-
ments, all the Commission could do was to start a renewed infringement
procedure. Nor were states permitted to sanction each other. Only the
Maastricht Treaty provided the Commission with the possibility of impos-
ing a lump sum or penalty fine on member states who disregarded EC]J
judgments. So far, the Commission has relied solely on daily penalty pay-
ments and has not used lump sum penalties. In any case, complainant
member states do not carry the costs of sanctioning violators. The EU
has developed a vertical coercion mechanism which more than offsets the
gains of non-compliance.
With the WTO, the picture is rather mixed. While one could point to
the dispute settlement mechanism, which contracting parties can count
upon as a third party that is able to decide autonomously on matters of
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legality and sanctioning, it should be added that plaintiffs must be aware
that complaints against other contracting parties might lead to legal retal-
iation and set off a chain reaction of counter-claims (cf. chapter 3). Busch
and Reinhardt (2002) report that on average a complaint increases the
probability that the target of that complaint will file a retaliatory suit
within one year by fifty-five times. Furthermore, because any authoriza-
tion to suspend trade concessions is limited to an amount which offsets
the damage that has occurred to the plaintiff, contracting parties are fac-
tually free to choose between compliance and the limited consequences
of non-compliance. In this sense, the WTO has institutionalized a tit for
tat mechanism which may in most cases be considered beneficial for the
complaining party,® but which has neither a deterrent nor a punishing
effect — the sanctions are supposed only to offset the cost to the affected
party — and are not without risk for the plaintiff, since they involve a
horizontal mechanism.

Even such limited sanctioning mechanisms are unavailable to the
German Ldnder in the case considered here. No sanctioning mechanisms
whatsoever are available to punish illegal subsidies policies, and the only
way for a Land to react to excessive subsidy payments by another Land is
to do the same.

The compliance patterns observed in the case studies discussed match
the expectations of rational institutionalism. Where the functions of mon-
itoring and sanctioning are assumed by centralized institutions that make
full use of transnational non-governmental actors, as in the case of the EU,
compliance is the greatest. Where monitoring and sanctioning remains an
intergovernmental function, as with the WTO, compliance works reason-
ably well. Where all the second-order costs of monitoring and sanctioning
are borne by the complaining party, as in the case of subsidies policies in
Germany, there is little compliance.

6.2.2  Legalization

To analyze legalization, we distinguish between the degree of legaliza-
tion of a polity (such as the WTO, the EU or Germany) and the degree
of legalization of specific policies (such as subsidy or foodstuffs policies).
While the former refers to the overall legal design of a polity and addresses
constitutional questions such as the question of Kompetenz-Kompetenz or
the status of individuals as legal subjects in a given political order, the

8 To be sure, economists would point to higher consumer prices and thus emphasize the
costs that are involved in raising tariffs as a sanction. Decision-makers in the political
sphere, however, rarely consider tariffs in a contested sector as costly.
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latter refers to the manifestation of these overall designs with respect
to actual policies. Furthermore, we distinguish between two aspects of
legalization: juridification and internalization. Juridification refers to a
process by which the settling of disputes surrounding the application
of regulations is delegated to a third party. The greater the indepen-
dence of the members of the adjudicatory body, measured, say, in terms
of selection method and tenure (see Keohane et al. 2000: 461), and
the more they apply legal reasoning (as opposed to bargaining), the
higher the degree of juridification. Internalization refers to the degree to
which the regulations of a larger system are legally and civilly internal-
ized by the member’s system. Legal internalization means that the legal
norms of the higher political level are accepted by national or state courts
without them having the option to veto them. In this way the law beyond
the nation-state is enforced by domestic courts. Civilly internalized means
that those affected by the regulations have actionable civil rights, or to put
it differently, they have access to international or supranational courts.’
A high degree of juridification as well as legal and civil internalization
indicates legal hierarchy.

In terms of the juridification of the polity, the ranking of our cases is
straightforward. The EC]J has a high level of independence. Its judges
hold long tenures and it applies an advanced level of legal reasoning.
Likewise, the German Federal Constitutional Court (Bundesverfassungs-
gericht) is undisputedly independent and it is a clear example of a highly
juridified dispute settlement body. The new WTO dispute settlement
mechanism follows closely behind on both these counts. As opposed to
the GATT’s old dispute settlement mechanism, its new DSB is compar-
atively independent and juridified.

When it comes to assessing juridification in a policy perspective, how-
ever, an important distinction must be made between the formal design
of dispute settlement mechanisms and their factual competence and will-
ingness to decide in specific cases. Although the Federal Constitutional
Court, for example, was repeatedly asked by plaintiff Ldander to give an
opinion on the constitutionality of the level of redistribution, it always
responded that any such question was of a political nature and was there-
fore beyond its competence. Likewise, the ECJ has no competence to
decide on the level of redistribution between member states in the EU,
but is — as with the Federal Constitutional Court — limited to assessing
whether member states fulfill their legal obligations. Also in the federal

9 See Ziirn and Wolf (1999: 282-288) for a discussion of these concepts. They mainly build
on Koh (1997). Keohane et al. (2000) conceptualize the degree of delegation to legalized
dispute resolution beyond the nation-state in a way that is perfectly compatible with our
thinking.
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subsidies case the high degree of formal legalization did not translate into
a policy-specific high degree of legalization, which was due to the hesi-
tancy of the Ldander to use that option for fear of instigating a process
of centralization. It is only in the European subsidies case and the two
foodstuffs cases, therefore, that a formal competence not only exists but
was factually implemented and had an observable impact on the behavior
of its addressees.

Legal internalization on the polity level is again furthest developed in
the EU and the Federal Republic of Germany. The supremacy of Euro-
pean law over national law and the direct effect of EC]J case law through
the preliminary-ruling procedure of Article 234 (formerly Article 177)
ensure that European regulations (and some directives) in the subsidies
and the foodstuffs cases have undeniable legal validity in all member
states. Likewise, the Federal Constitutional Court enjoys unchallenged
legal supremacy over all other national courts and all actions taken by
governmental authorities. Compared to the EC]J and the Federal Consti-
tutional Court, the DSB of the WTO lags behind in terms of legal inter-
nalization. Its rulings are accepted neither by the ECJ nor by domestic
courts as creating legal obligations. Therefore, although it is highly jurid-
ified, it fares less well in terms of legal internalization.

In contrast to the widely held view that the EU’s administration is
isolated from its citizens, civil internalization on the polity level is rather
well developed at the European level. Although it may take years for a suit
filed by an individual to proceed all the way through the different national
courts to the EC]J (cf. Joerges 2002b), it is at least possible for non-state
actors to use European law to challenge the governmental action of a
member state. In the subsidies and the foodstuffs cases, individuals not
only have better access to dispute settlement bodies (via the Commission)
than they do at the international level but also (in the subsidies case) as
compared to the national level. The WTO, finally, shows no elements
of civil internalization whatsoever. All legal proceedings must be initi-
ated by the governments themselves, which are the only actors granted
legal standing. The settling of disputes therefore remains an undertak-
ing which is heavily influenced by political considerations and intergov-
ernmental bargaining, and which is therefore of only limited effect for
securing compliance.

These differences in general civil internationalization are partially
reflected at the level of specific policies. In the subsidies and the food-
stuffs cases, individuals have better access to the EC]J (via the Commis-
sion) than they do at the international level, as well as compared to the
national level (in the subsidies case). Due to the purely intergovernmen-
tal character of the federal subsidies policy, the high degree of formal



The conditions of compliance 197

juridification and legal internalization in Germany has had no effect on
the record of compliance of its Ldnder. Likewise, in the BSE case any
affected citizen had the opportunity to file a legal suit against action
taken by the German government, forcing it to comply with its obliga-
tions. Although it is true that civil internalization in redistributive policy
is very low at the European level, the same applies to the German mech-
anism. Due to the traditional German legal requirement that individuals
who wish to bring a legal claim must prove that significant damage has
been inflicted on them (prohibition of collective action), no individual
claim against a Land for non-compliance with the provisions of the redis-
tributive mechanism would have any chance of proceeding.

In sum, the compliance records that are observed in the case studies
support the conjectures that are derived from the theoretical perspec-
tive of legalization, which emphasize juridification and internalization on
the level of specific policies, while the polity level does not play a role.
In at least two of the three comparisons, it is the level with the higher
degree of legalization in the given policy field which elicits the higher
degree of compliance. The importance of legalization becomes especially
clear in the comparison on subsidy controls. The most legalized level
in this policy field is the EU, which achieves a better record of compli-
ance than the less legalized WTO and a drastically better record than
the non-legalized federal level in Germany. The effect of legalization can
also be observed in foodstuffs policy. It is the EU’s comparatively highly
developed legal mechanisms which account for the better compliance rate
with EU foodstuffs policy, whereas the WTO’s less developed legaliza-
tion shows serious functional deficiencies in its mechanisms for coping
with alleged cases of non-compliance, leading to higher rates of non-
compliance. Any unconditional optimism regarding the functional effec-
tiveness of law as a steering mechanism for the pursuit of political order
must, however, take into account that relying on courts to enforce compli-
ance is highly time-consuming and carries no guarantee of success. The
limitations of law as a steering mechanism are not only underlined by the
failure of the WTO’s DSB to make the EU comply with its decision on
hormones, but are further emphasized by cases like Alcan (chapter 3),
where it took seventeen years to recover illegal subsidies, or BSE
(chapter 4), where it was only a political compromise that put an end to
the dispute with Germany and years before the EC]J reached its judgment
against France. Moreover, any assessment of the independent power of
the law is well advised to take into account that its effectiveness presup-
poses its embeddedness in an institutional setting which follows the logic
of rational institutionalism and acknowledges the importance of moni-
toring and sanctioning.
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Strictly speaking, our findings on different levels of compliance are
over-determined by the factors highlighted by rational institutionalism
and legalization. We readily admit that the “too many variables, too few
cases” objection applies to our study, especially when asked to discrimi-
nate between the independent effects of rationalist institution-building
and of legalization.!® Good records of compliance are, in our cases,
generally accompanied simultaneously by both the principles of ratio-
nal institution-building and legalization. Against the background of this
close relationship between these independent variables, two comments
are in order.

First, additional observations indicate that legalization has an indepen-
dent effect. The first signs of improved compliance with the international
trade regime over time provide a case in point. While the monitoring and
sanctioning mechanisms did not change substantially in the course of the
transformation from the GATT to the WTO regime, the level of juridi-
fication clearly did. Hence the insistence by John Jackson and a host of
other scholars that the steady shift to more formal rules and processes
in the GATT dispute resolution procedure, culminating in the WTO
provision that panel decisions be automatically binding, has enhanced
compliance.!! Second, the explanation for the difference between the
compliance record of the EU and that of the WTO must refer to legaliza-
tion. The change in terms of rational institution-building does not suffice
to explain this difference. Prior to 1993, the EU had an even weaker
sanctioning system, yet its compliance record was at least as good as that
of the GATT. Third, Borzel (2001) shows convincingly that regulations
are much better complied with in the EU system than are directives.
Since regulations automatically trigger legal internalization, this finding
supports the notion of an independent effect from legalization.

Above all, however, it is the interplay between the features emphasized
by rational institutionalism and legalization that makes the EU so effec-
tive in terms of securing compliance. Monitoring and sanctioning work
better when backed up by legalization. As Hurd (1999: 400—401) points
out, the effectiveness of sanctions increases when they are considered an
outcome of a legal process. Legalization, in turn, only makes sense when
monitoring works. Sophisticated legal proceedings would be considered
shallow if only a small number of contested cases were dealt with in this
way. In this sense, the interactive effects of rational institution-building and
legalization are most important.

10 Indeed, Abbott and Snidal (2000) consider legalization as part of rationalist institution-
building.

11 Jackson (1997, 1998); Petersmann (1997b). For a more critical view see Hudec (1993)
and Goldstein and Martin (2000).
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6.2.3  Legitimacy

Explaining compliance from the perspective of political legitimacy reveals
further important insights. The exploration of the hypothesis that the
probability of a satisfactory level of compliance is greater if all govern-
mental addressees of a regulation are involved in the decision-making pro-
cess behind it, and if the affected societal parties of a regulation, both the
associative targets and all those affected by the rule, are ieard both infor-
mally and formally, reveals the following. On the one hand, there is only
weak empirical evidence to support the hypothesis that all the addressees
of a regulation must have a fair chance of participation in the formulation
of the rules, as this was the case to a large extent in almost all the cases we
examined. One could even argue, as Dieter Wolf does in chapter 3, that
the case in which the addressees and affected parties were least included
and where a third party actor had the broadest discretionary powers, i.e.
in the case of the European subsidies policy, shows an extraordinarily
high degree of compliance, while it was precisely the strong position of
the Ldnder in the application of the rules in the case of federal subsidies
policy which prohibited their effectiveness. On the other hand, however,
the foodstuffs cases, as discussed by Jiirgen Neyer in chapter 4, pro-
vide evidence for exactly the opposite conclusion. In the two compliance
crises that concerned the regulation of foodstuffs, it was essentially the
disregard for the views of the EU member states (in the hormones case)
and of France and Germany (in the BSE case) on the part of the Codex
Alimentarius Commission (CAC) and the Commission, which provoked
their protest and led to open non-compliance, temporarily or otherwise.
Neither the EU in the hormones case nor France and Germany in the
BSE case were prepared to accept the outcome of a narrow vote which
refused to acknowledge the legitimacy of their concerns. Although the
procedures according to which the decisions were taken could build on
procedures that had been consented to, their outcome equated to a fac-
tual exclusion of concerns which were of the utmost importance to the
defeated parties.

These two seemingly contradictory findings may be reconciled, how-
ever, if we qualify the legitimacy hypothesis by putting it into context with
the democratic character of the rules’ addressees: from this perspective,
democratic governments have an inescapable obligation to promote those
views which are viewed by a large domestic majority as highly sensitive.
Any refusal to take such concerns seriously would amount to a disregard
for domestic democratic procedures and would have little chance of with-
standing public protest. Following this line of reasoning, a fundamental
difference between the subsidies and the foodstuffs cases is that while the
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former can rely on a broad public acceptance of the need to limit gov-
ernmental spending, and the lack of enforcement incites only the protest
of a few interested parties (the affected company and its employees), the
latter is an issue of concern to a much broader public and can rely on
their unequivocal support for the most stringent possible regulations and
a clear emphasis on the precautionary principle. It is therefore plausible
to assume that, at least in cases of broad public concern, the satisfactory
participation of all regulatory addressees in the decision-making process
improves the rate of compliance, but that it is by no means a necessary or
sufficient requirement for good compliance. Besides, participation alone is
insufficient because the decision-making process must also be designed
so that all legitimate concerns are taken into account and reflected in the
policy-formulation.

Against this background, the relatively successful compliance rate of
the EU, as compared to the WTO, may be explained by the systematic
integration of the affected parties of a regulation into the decision-making
processes of the EU. No other political institution beyond the nation-
state has developed such far-reaching procedures for the involvement of
non-state actors in will-formation and decision-making processes. By the
mid-1990s, 693 formal EU-level interest groups had been established
and 3,000 interest associations from every country and every conceiv-
able sector had an office in Brussels (Aspinwall and Greenwood 1998:
3). In addition, the so-called comitology system has established a sys-
tem of hearings that aims at integrating an unusually broad set of inter-
ests and perspectives in the decision-making process (Joerges and Falke
2000; Neyer 2000a). Such openness to interest groups, which frequently
represent domestic affected parties, distinguishes the EU. No such devel-
opments can be observed in connection with the WTO, and even less so
with respect to the GATT.

The more decisive argument in our view, however, relates to the
social acceptance of a strong compliance and enforcement system by
the broad, general public, which in the course of our studies emerged as
the real weak point in securing compliance in horizontal settings. Legit-
imacy as such is neither necessary nor sufficient for improving compli-
ance rates; monitoring, sanction and legalization are more decisive in
this respect. Legitimacy, however, does back up the compliance mech-
anism and is thus necessary for developing strong secondary rules. The
absence of legitimacy works as a disturbance variable in what would oth-
erwise be very effective compliance systems. Even stable institutions, built
under the guidance of rational institutionalism and, furthermore, legally
and civilly internalized, reach the limit of their capacity to bring about
compliance if national publics refuse to associate themselves with the
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Table 6.3 Inclusiveness of public spheres beyond the nation-state

Territorial dimension

Functional dimension Segmented Integrated
Segmented Fragmented sectoral publics Fragmented national publics
Integrated Sectoral transnational publics Broad transnational publics

substantial demands of a regulation. Whaile institutions thar build on the logic
of rational institutionalism and legalization can elicit sufficiently high rates of
overall compliance, legitimacy is decisive for effectively handling compliance
problems.

It is necessary to apply the distinction between broad publics, frag-
mented publics and sectoral publics to clarify the point. In all three cases
it is important that the term “public” implies that an exchange of opin-
ions takes place and that views and positions are not just issued, but that
a discourse among competing claims can be observed. The term broad
public refers to an ideal-typical democratic discourse among all the citi-
zens of a given political system, which is mediated through newspapers
and television, adopted by politicians, and characterized by an interac-
tive exchange of views, opinions, and information. Such broad publics
mostly arise within national contexts. A fragmented public is similar to a
broad public in that it encompasses broad social groups which are medi-
ated through newspapers or other forms of mass media. It differs from a
broad public, however, in so far as the respective political system consists
of a number of broad publics that are divided into separate and distinct
territorial spheres which may from time to time take notice of each other
but which generally do not exchange views or try to understand each
other’s concerns. In contrast to broad and fragmented publics, sectoral
publics are formal or informal groups generated out of societal differentia-
tion and stratification and which concern themselves with specific issues;
their politically most important form is issue networks (Abromeit and
Schmidt 1998; Peters 1994). Although these sectoral publics are often
in a position to process far more complex matters and have a far more
profound knowledge of the issue at hand than do broad publics, their
social acceptance cannot be taken for granted (Eder, Hellmann and Trenz
1998: 324-328; Eder and Kantner 2000). Like broad publics, sectoral
publics can be territorially integrated or fragmented (and see table 6.3).

The decisive point is that substantial compliance problems are likely to
arise and are almost impossible to contain if the content of a regulation
(1) moves from the agenda of sectoral publics onto the agenda of broad
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publics and (ii) becomes fragmented, i.e. is discussed separately by one or
more national publics without reference to the debates of other national
publics; and (iii) opposing opinions of the regulation are formed in dif-
ferent national publics. The power of such “public disturbances,” which
can be put down to the desire of governments to be re-elected, will even
prevail if the regulation has previously been under deliberative negotia-
tion among transnational sectoral publics. The dynamic that comes into
play and jeopardizes compliance can only be avoided if a regulation is
internalized at a societal level that exists beyond the nation-state, i.e. if
the norms are given deliberative feedback by the broad public affected
by the regulation. What is required, therefore, is a fair balance between
the various interests that are based on the general political consent of the
transnational community, as conveyed through argumentation.

At this point possibly the most crucial distinction between a post-
national political system, such as the EU, and national political systems
becomes clear: the level of integration or segmentation of the broad pub-
lic. The debates over the appropriate reaction of the EU to the BSE
crisis have undoubtedly become an issue of broad public interest but, at
the same time, they reverted to the largely fragmented national publics,
thereby upsetting the regulations that had been agreed on by the rele-
vant sectoral public at EU level — which in this case was probably for the
better. In the debate over Germany’s interstate financial redistribution,
by comparison, even the agitators on both sides were, in spite of their
fundamental differences, forced to address both the interests of the Land
which they represent as well as a common, integrated broad public at the
national level. This not only facilitates negotiations over the establishment
of a regulation, but substantially reduces compliance problems, so that
there were no serious compliance crises in the German interstate finan-
cial redistribution regime. Nor did the EU redistributive mechanism fall
into the trap of public disturbances because the fragmented national dis-
courses did not lead to diametrically opposed positions. Finally, Europe’s
subsidy policy did not become an issue for the broad public and thus also
caused no public disturbances when the member states were forced to
change their policy. The difference between the Alcan and BSE cases
is thus one between interest group and majoritarian policies (cf. Wilson
and DiJulio 1995). Regarding EU foodstuffs policy, however, politicians
are rewarded if they vigorously defend the opinion of their own national
public, regardless of the legal or contractual circumstances and the facts
of the case. While this was initially true for the British politicians in the
BSE case, it was later equally valid for German and French politicians. In
other words, the Achilles heel of international regulations is the existence
of territorially fragmented publics, and this is felt most when policies
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generally attract a lot of attention but are at the same time perceived very
differently by the respective national publics. Intergovernmental arguing,
which is often viewed as a primary means of resolving problems beyond
the state, is thus unlikely to bring about a desired result if it does not take
into account the fact that the governments of democratic nation-states
are not free to act as they please. Even if all the governments involved in
a decision-making process embark on a perfectly deliberative discourse,
by not integrating the affected parties and the broad public at home, they
run the risk of provoking domestic protest, which will prevent them from
implementing their decision, especially if it involves an issue of public con-
cern. We believe that this is an important finding with increasing practical
relevance. With the rise of globalization and more intrusive international
institutions, the decoupling of effective compliance systems beyond the
nation-state from national democratic legitimacy will become more fre-
quent in the future. Hence, the growing necessity for public justification
at the transnational level, so as to avoid the disturbance effect of absent
legitimacy, which is becoming more important and potentially destructive
for governance beyond the nation-state (cf. Ziirn 2004).

One possible interpretation of this finding — that national publics are
a “disturbance variable” — is to construe the EU’s success as parasitic,
feeding off the legitimacy of the member states. In this interpretation,
the political system of the EU has only limited potential of its own to
achieve independent legitimacy, but appropriates for its own use, so to
speak, the legitimacy of the national constitutional state through legal
internalization. However, the moment a concrete case lays bare the para-
sitic nature of the EU, compliance crises emerge. When it becomes clear
that the rules are unpopular and are imposed from outside, the poten-
tial for resistance arises and polarized national publics can interfere with
an otherwise smoothly running compliance system. Seen thus, a second
interactive effect can be added to our explanatory variables. Legitimacy
and compliance crises only become important when rationally designed
institutions and legalization have established a strong compliance system.
The power of the courts will then be countered from time to time by the
power of the people.'? This rather skeptical diagnosis of the EU as a polity
with only limited legitimacy resources of its own, however, also paves the
way for a more forward-looking understanding of the role of legitimacy

12 Conversely, it can be assumed that there must be a substantial measure of legitimacy
in the EU at the level of the political elite before legal internalization can proceed. In
addition, in the light of the compliance conflicts described above, the development of the
legitimacy of the EU also raises the interesting question whether instances of fragmented
and polarized publics consume or create communities (cf. Eder, Hellmann and Trenz
1998).
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in eliciting compliance. If it is true that broad public discourses are only
likely to become a disturbance variable if they stand in opposition to spe-
cialized sectoral publics, one implication is that an important precaution
against such disturbances is the integration of sectoral and broad publics.
If sectoral and broad publics can be integrated by mediating between the
competing claims of different publics, disturbances become less likely and
the public may become a means of achieving constructive policy-making.

6.2.4  Management

The management approach starts with the expectation that states have a
propensity to comply with their treaty obligations. When non-compliance
occurs, it is, in this view, usually not because of a calculated weighing of
the costs and benefits of norm adherence (which may be influenced by
monitoring, sanctioning, and legalization) but instead because of insuffi-
cient capacity to implement the rules or the absence of regulatory flexibil-
ity in the light of changed circumstances. Sufficient capacities for imple-
mentation available to all parties and flexibility through reflexivity are
therefore the two most important determinants of compliance in this
perspective.

The lack of sufficient capacities to implement regulations which have
been agreed upon does not help to explain the variance in our cases.
On the basis of our data however, the resources hypothesis cannot be
rejected altogether. The countries that we studied in our cases are usu-
ally considered exceptionally rich, in terms of financial, technological,
and administrative means, and a lack of resources is rarely a cause for
non-compliance.!> Moreover, it seems that a shortage of resources is
only relevant with respect to certain regulations. Only “positive” regula-
tions require governments to undertake to do something, in contrast to
“negative” regulations, which require them to refrain from doing some-
thing, and it is only when governments are expected to act that a lack
of implementation resources becomes a problem. Refraining from doing
something does not usually require vast material resources (see Ziirn
1998: Chapter 6). However, although when states are required to refrain
from doing something — as in the case of subsidy controls — resources do
not constitute a significant problem, ambiguity and cheating do become
more important causes of non-compliance. In such cases, juridification
and even internalization are the best means of bolstering compliance.
Therefore, when states with highly developed market economies and

13 One partial exception was the EU demands on Great Britain in response to the BSE
crisis in 1996 (see chapter 4).
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well-functioning administrations agree to refrain from doing something,
we do not expect compliance problems due to a lack of resources.'* This
may be quite different when we deal with “positive regulations” or coun-
tries with limited resources.

This point can be illustrated by data generated in other studies.
Today, almost all of the measures required for the Single European Act
(SEA) have been implemented in all the member states, and to a great
extent without the administrative and financial support of the EU (see
section 6.1). Moreover, the availability of resources is a much worse pre-
dictor of compliance in the case of negative regulations, which suggests
that a lack of resources is not a major problem. The countries with the
lowest rates of implementation of the single market program, Belgium
and Italy, are clearly not those with the least administrative, technolog-
ical and financial means (measured in GNP per capita). The countries
with relatively few resources — such as Portugal and Greece — are among
those member states in the lower-middle ranks in the implementation
records of the SEA. By contrast, the real rates of reduction in sulfur diox-
ide emissions, as required by the Acid Rain Regime — a typical example
of a positive regulation — fit almost perfectly with the level of GNP per
capita. While only the rich countries, such as Sweden and Germany, had
achieved reductions of over 50 percent between 1980 and 1989, poorer
countries, such as Bulgaria or (the former) Czechoslovakia, were still at
levels between plus 5 and minus 10 percent (Levy 1993: 114). In the
EU, the correlation between a lower GNP per capita and implementa-
tion problems in the environmental field is not as clear and uniform as it
is in the Acid Rain Regime, yet it is still remarkable (see Borzel 1999). A
final remark in support of our point is that in dispute settlement processes
over negative regulations, such as in the WTO, governments hardly ever
try to justify their non-compliance by pointing to their own incapacity
to implement the regulations in question. Rather, they generally refer to
different interpretations of the contract or to infringements of the rules
by the complainant.'® It is a completely different situation with positive

14 On the contrary, Tallberg (1999) argues that institutional incapacity is an important
determinant of non-compliance. What he labels institutional incapacity seems to a large
extent, at least implicitly, to be operationalized by the number of veto players at the
national level. While this may indeed be a powerful means of accounting for varying
compliance rates across countries, it seems a weak determinant for variance across policy
fields. Moreover, it is debatable whether the number of veto players — usually used as
a feature of the institutional structure of decision making — is a good indicator for
administrative incapacity when complying with agreed rules.

See e.g. Victor (2000) on WTO dispute settlement cases on: the European Community’s
ban on imports of bovine meat produced with growth hormones; Australia’s ban on
imports of fresh and frozen salmon; and Japan’s ban on the import of numerous varieties
of fruits and nuts.
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regulations. The failure to implement positive regulations at the national
level is often justified by insufficient resources and is accompanied by
requests for international support.

The second aspect of the management approach — that is the degree
to which the application of rules is flexible and is conducted by means
of reflexive interaction — seems to be much more important for under-
standing the compliance records in at least two of our comparisons. Both
in the foodstuffs and the redistributive cases, one of the most important
reasons for the difficulties and the outright rejection of the regulation
(without non-compliance or compliance crises necessarily taking place,
however) was the addressees’ perception that they had no fair chance to
feed their concerns back into the adaptation of the rules so as to reflect
their changing preferences and needs. The German net-payers’ endeavor
to alter the financial adjustment scheme to put a stronger emphasis on
competition was blocked by the majority of Ldnder (which, nevertheless,
accounted for only a minority of the population), which left little room
for deliberative reflections on the adequacy of the mechanism. Likewise,
in the two foodstuffs cases, decisions were dominated by strategic voting
(in the CAC) or the bureaucratic rationality of the Commission and did
not provide any opportunity to integrate the concerns of either impor-
tant addressees or affected domestic parties. Certainly, the case of subsidy
controls also underlines that flexibility may have a negative impact on the
effectiveness of other rules already in force. That, however, must not be
seen to contradict the general evidence of the importance of flexibility
through reflexivity in promoting compliance: it might well be the case
that the option to review older rules in the light of new demands is an
important element in persuading addressees to comply. Against this back-
ground, flexibility through reflexivity can to some extent serve as a buffer,
which balances out any lack of social acceptance, allowing a rule to be
changed to suit social preferences, and thus pointing to a third interactive
effect between our independent variables. Reflexivity comes at a price,
however, namely the need to accept that compliance and effectiveness
are two different variables which may sometimes prove to be difficult to
realize at the same time.

The conclusions from these empirical results are relevant to at least
three broader theoretical debates. First, they can be interpreted as sup-
porting Mayntz’s findings from the early 1980s that inquiries into the
conditions for successful compliance and implementation require a mul-
ticausal research design because compliance can hardly ever be attributed
to a single factor (cf. also T'sebelis 1995). The diversity of possible factors
of influence at the national, transnational and international levels means
that the reasons for a high degree of governmental compliance cannot be
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limited to any one of the three levels, but require instead a broad analysis
with a variety of explanatory variables. Effective policies can be obstructed
at any of the three levels. At the international level, a high degree of
juridification is necessary to settle interpretational differences regarding
the application of legal obligations, as well as to provide international
institutions with the means to enforce legal obligations. At the transna-
tional level, the integration of public interest groups is necessary in order
that they can effectively voice their domestic concerns to the governance
processes of postnational constellations. This participation is crucial for
relieving the tension between domestic and intergovernmental rationali-
ties and for generating social acceptance for international regulations. It
can thus alleviate the Achilles heel of compliance in multilevel constella-
tions, which is domestic resistance from lower units. What counts in the
process of shaping postnational governance, therefore, is the search for
a complex set of procedures which can bring about a continuous discur-
sive process among international organizations, governmental addressees,
and affected domestic parties on what are collectively acceptable regula-
tions and the modalities of their application.

A second important finding is that although postnational politics has
no international means of coercion whatsoever, the practice of intergov-
ernmental co-operation reveals a far-reaching transformation of the mod-
ern understanding of sovereignty. Sovereignty can no longer be perceived
as a combination of the internal monopoly on the legitimate exercise of
force and the freedom from external legal constraints, but must be under-
stood as the freedom to engage in collective problem-solving (cf. Chayes
and Chayes 1995: 123). This “new sovereignty” is based on attaining
the status of a trustworthy member of the international community. The
fact that publicly justifiable arguments are presented for the vast majority
of deviations from the requirements of international legal standards is
not simply an expression of “cheap talk”; it is just as much a reflection
of the basic commitment to the binding nature of international norms
and the necessity felt to give a reason for their transgression which is
acceptable to other governments. If a valid regulation were openly and
intentionally violated without providing some form of justification, this
would be tantamount to a unilateral rejection of the normative founda-
tions underlying the international public order. Such a violation would
inevitably be interpreted not only as an admission of untrustworthiness,
but worse, as an admission of not wanting to be trustworthy. It would
have to be interpreted as a declaration by the non-compliant government
that it considers itself beyond the pale of the community of those who
accept the law as an adequate means of promoting political integration.
What the contracting party expresses through its compliance with the law
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is not merely the adaptation of its actions to a collective rationality, but
its respect for the collective interest as a relevant guideline for its own
actions (cf. Kratochwil 1989: 97).

The third theoretically relevant result is that the concerns about a
widening gap between national democratic discourses and international
policy-making can only to some extent be empirically substantiated by
this study. True, governments can shield themselves from societal
demands — as is particularly evident in European subsidizing policies —
and in some cases, this strategy may even improve compliance with inter-
national obligations, but it is also true that a democratic government’s
actions remain linked to national public discourses and that it is hardly
possible to implement international regulations in the face of explicit pub-
lic protest. Just like national governance, international governance also
requires a high degree of acceptance, not only on the part of its govern-
mental addressees, but also on the part of those who are affected by the
regulation. International regulations which cannot be sufficiently legit-
imized at the national level stand little chance of being implemented if
they come up against widespread public opposition. Against this back-
ground, concerns about the emergence of a new razson d’étar (Wolf 2000)
seem exaggerated. What stands in fundamental contrast to the decoupling
of international politics and national democracy is the growing need for
the public justification of policies beyond the nation-state and the depen-
dence of democratic politics on broad public consent.

6.3 Implications for the study of European integration

What is special about the EU? What are the key institutions of the Euro-
pean polity? What logic do they follow and how is legitimacy generated
for this system? What is the driving force of European integration? What
are the main features of the mechanisms by which decisions are made in
this system? These are some of the key questions tackled by the study of
European integration. Our study has implications for at least two of the
most contested issues relating to European integration.

6.3.1  Whart kind of poliry is the EU?

The EU is, above all, a political system that extensively utilizes law to
create order and purpose. Law making and law enforcement take place
within a structure that combines hierarchical and horizontal procedures.
While there is clearly no central body with superior resources, the system
has developed a well-established legal hierarchy and consented authority
relations. The EU is an authoritative system that works without having to
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wield the threat of brute force. It does, however, utilize mechanisms of hor-
izontal enforcement, the effectiveness of which depends on the shadow of
nationally established monopolies of power. Although Walter Hallstein,
President of the Commission from 1958-1967 and an ardent proponent
of federalism, was certainly right to point out that the EU is a community
of law, the EU is by no means entirely free from sanctions and force.

The Achilles heel of the system is therefore not the absence of superior
force, but an insufficient degree of societal integration binding together
the different political discourses in all the member states. Satisfactory
compliance rates in the EU can be assured through rational institu-
tion building and legalization. However, the management of compliance
crises, which take place especially when a regulation is heavily legalized,
fails when societal integration does not back up the institutional system.
Political integration through law is clearly more advanced than societal
integration, as indicated by a strong feeling of common identity and an
integrated broad public. Europe has undoubtedly become an increas-
ingly political issue, but this is not the question at hand: the question
is whether speakers in public discourses speak to national or European
publics. So far, broad public discourses seem to be confined within the
bounds of their respective national communities. If the outcomes of these
fragmented national public discourses happen to be polarized, then the
community of law comes under severe pressure and compliance crises
become extremely hard to handle. In this sense, law in the EU is partic-
ularly deficient on one count. It does not satisfactorily fulfill its pivotal
function of linking the normative framework of the social and political
system with the real-world conditions of the regulation’s addressees and
other affected parties. To the extent that law cannot fulfill this func-
tion, due to the absence of societal prerequisites such as a common lan-
guage and a common media system, it is vulnerable to a challenge to its
legitimacy.

In the national setting, the law has had the capacity to serve its transfor-
mative function comparatively easily, because it has been able to build on a
historically established common language, a common media system and a
dense system of associations, which supported the exchange of positions,
views and opinions. We would expect, therefore, that national policies,
the design of which follows the logic of rational institutionalism and which
are fully legalized, are most successful at eliciting compliance. In the EU,
these social prerequisites are at least partially missing, and there is little
evidence that this will change significantly in the near future. The chal-
lenge of the EU, therefore, is to embark on a historically novel endeavor to
promote societal integration, mediate between fragmented broad publics,
and encourage discursive interaction across borders without having the
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option of replicating the national experience. Its resources for achieving
this task are far from overwhelming. However, there is little reason to be
overly pessimistic, either. On the one hand, it should be pointed out that
in the national setting, too, there were no broad public discourses prior to
the setting up of authoritative institutions. These emerged subsequently
with a growing civil awareness of the necessity for day-to-day societal
coexistence. It has been argued as a consequence of this that the ethical—
political self-consciousness of citizens is not a constant, but changes over
time. Community-building in the national setting was not the product of

a primordial “feeling of solidarity,” but only emerged as the product of a

legal institutionalization of civil communication (Habermas 1997: 191).

It is thus not only possible, but even probable, that the establishment

of European institutions will, in the long run, trigger a similar effect of

consciousness-raising for cross-border affairs and eventually lead to the

establishment of a true European public (see e.g. Schmalz-Bruns 1999).
These observations correspond to an understanding of the EU as a

multilevel governance system (cf. Jachtenfuchs and Kohler-Koch 1996;
Marks et al. 1996; Jachtenfuchs 2001). The multilevel governance con-
cept sees the EU as a unique political system that is constituted by both
nation-states and European institutions, each of which is defined in rela-
tion to the other. Moreover, the nation-states are so deeply enmeshed in
the system of multilevel governance that they can no longer be thought
of as discrete political systems. This feature makes the EU a political sys-
tem. However, this emerging political system of multilevel governance
also features the following characteristics that distinguish it clearly from
other political systems:

e aterritorial focus (Staatsgebier) that is more loosely structured and more
variable than territorial states, but is much more structured and much
less variable than is the case with international governance;

* a constituency (Staatsvolk) that has developed only weak forms of iden-
tity and lacks the means to achieve an overarching public discourse;

¢ the absence of both an institutionalized supreme decision-making body
(be it a parliament or a constitutional court) as well as a clear and
uncontested hierarchy with a supreme authority holding a legitimate
monopoly on force (Staatsgewalr).

Some of the more specific features of this system can already be iden-

tified (see Kohler-Koch 1999). Unlike many national political systems,

the principal members of the EU multilevel governance structures are
not individual citizens but corporate actors that work within highly orga-
nized and specialized subsystems. While individuals are to some extent
legal subjects, the political sphere is exclusively populated by corporate
actors. Seen from this perspective, the member states can be seen as
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territorially defined interest organizations, which are functionally seg-
mented and operate side by side with functionally defined interest orga-
nizations. Furthermore, the participation of the members is primarily
motivated by an interest in problem-solving rather than their sense of a
common identity. Members share the notion of upgrading the common
interest rather than pursuing the common good. Moreover, the central
authority, so typical of the national setting, is substituted in the multi-
level polity by a decision-mode which more closely resembles unanimity
than majority rule. Precedence is thus given to bargaining and delibera-
tion, rather than majority voting, as a decision-making mechanism (Neyer
2003),'% along with an enforcement mechanism that is horizontalized and
builds upon legal internalization as a substitute for a legitimate monopoly
on force. While these constitutional principles are admirably successful
in many respects (Neyer 2004), the still frequent exclusion of the people
at the European level means that there is a permanent danger of pub-
lic protest at the national level. The lesson, therefore, is the same as in
many national settings: people excluded from the decision-making pro-
cess are on average less willing to accept the outcomes of those processes.
A necessary condition for the future integration of Europe therefore is
not only a clever institutional design with the emphasis on monitoring,
legalization and independent sanctioning, but also a means of bridging
the still dominant divide that exists between the EU’s political system and
its citizens.

6.3.2  Whar drives integration?

Our findings also have implications for theories seeking to explain the
causes and forces behind European integration. Since the start of the
integration process, there have been two main answers to the question
put by Lindberg and Scheingold (1970: v): “Once an enterprise like the
EC is launched, what accounts for its subsequent growth, stabilization
or decline?” One answer, neofunctionalism, emphasizes the unintended
spill-over effects of early decisions upon the development of the EU,
while intergovernmentalism, the other answer, lays stress on the powers
of member state governments.

The most recent neofunctionalist contributions point to the Euro-
pean Court and the role of law in the dynamics of integration. The key

16 In a characterization of the EU as an example of “network governance,” Eising and
Kohler-Koch (1999) and Kohler-Koch (1999) speak of consociation (see Lijphart 1977)
as the organizing principle (as opposed to majority rule). Indeed, the Council applied
majoritarian logic in only 14 percent of all decisions. All other decisions were taken
unanimously (Eriksen and Fossum 2000: fn. 7).
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argument here is that the ECJ has managed to deepen integration and
engineer greater compliance through its decisions than the member states
had either expected or desired when they ratified the Treaty of Rome
and subsidiary Community legislation (Burley and Mattli 1993; Mattli
and Slaughter 1998). Alter (2001: 52) in particular has shown convinc-
ingly how national courts and domestic actors have — as a rule uninten-
tionally — served as agents of European integration: “The central factor
facilitating the expansion of EC law through judicial interpretation is the
fact that the European court sits as an institution outside the domestic
realm which can be used by domestic . . . and supranational actors to
challenge national and European laws. The European legal system has
become part of the policy-making process appealed to by those actors who
lose during political negotiations over policy.” Stone Sweet and Caporaso
(1998: 100; see also Shapiro and Stone Sweet 2002) therefore speak of
a theory of legal integration and identify three essentials for the con-
struction of the European polity: “Viewed in dynamic relation to one
another,” they argue that “transnational exchange, transnational litiga-
tion and the production of Euro-rules can evolve interdependently, and
in so doing constitute and reconstitute the supranational polity . . . Once
constituted, the causal connections between social exchange, third party
dispute resolution, and rule-making generate a dynamic, expansive logic
to the construction of the legal system and therefore of the supranational
polity.”

Intergovernmentalists cast doubt on the existence of such a virtuous
cycle. For them, it is the most powerful national governments, which
themselves represent dominant national interest groups, that determine
the course of European integration (Moravcsik 1998: 7). If integration
goes too far, they are able to put a stop to it. A national backlash is
always possible. Garrett (1992: 553; see also 1995) argues, along simi-
lar lines, that the EC]’s decisions are made to suit the dominant states’
preferences and thus have no independent integrative force. “Decisions
of the European Court are consistent with the preferences of France and
Germany.” If it were not so, the member states would have reconstructed
the legal system (Garrett 1992: 556-559). “Member states could, if they
choose, either ignore EC]J decisions or amend the legal order through
multilateral action. The fact that governments have done neither to any
important degree thus implies that the extant order serves their interests”
(Garrett 1995: 172).

Our findings contribute to this debate. On the one hand, the role of
legalization in eliciting compliance is central. Legalization does indeed
lead member states to do things that they would not otherwise have
wanted to do. By taking part in legalized interaction in the EU, or even
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the WTO, member states become participants in transnational legal dis-
courses which involve not only governments but also parliaments, courts,
and individuals (Slaughter, Stone Sweet and Weiler 1998; Neyer 2003).
Member states gradually become socialized in an intensifying network
of transnational legal reasoning, and even undergo a redefinition of their
political identity. Today, it is no longer the sovereign nation-state which
is the dominant paradigm of intergovernmental relations in the EU, but
the legally bound member state (Walter 1999) which must observe its
legal obligations and respect external restraints for the sake of its long-
term interests. Legalization is therefore not only a means of satisfactorily
ensuring the implementation of and compliance with the rules that have
been agreed upon by member states, it is a process which impacts on
the very identity of democratic states. In this sense, legal functionalism is
right. Legalization contributes to the dynamics of European integration
independently of the governments’ preferences.!” The dynamics of the
compliance crises in the EU, discussed in chapters 3 and 4, clearly show
that the nation-states and their governments cannot control the outcomes
of the legal process.

On the other hand, however, the virtuous cycle can easily be broken.
Compliance with European regulations is put seriously to the test if an
issue comes on the agenda of a broader public discourse and the different
national public discourses on the same issue are both fragmented, in the
sense that they do not relate to one another, and polarized, in the sense
that they lead to completely different outcomes. Under such circum-
stances, there is a strong incentive for national politicians to compromise
their long-term interest in a legally constituted community in favor of
short-term, domestic electoral concerns, thereby bringing the functional
dynamics of European integration to a halt. Alter (2000: 490) puts it in
a nutshell: “the very factors that have led to the success of the EU legal
process in expanding and penetrating the national order have provoked
national courts and European governments to create limits on the legal

17 Our concept of legal internalization builds on and extends the concepr of socialization of
states (cf. Checkel 1998; Risse 2000; Hurd 1999: 388; Schimmelfennig 2000, 2001).
The process of changing identities and preferences as a result of the internalization
of norms and practices is indeed similar to the internalization of legal norms. At the
same time, legal internalization builds on a construction of legitimacy, since no court
in the world has the capacity to enforce its decisions. Thus, legal internalization refers
to other mechanisms of internalization. Whereas constructivist socialization approaches
lay emphasis on learning and persuasion, legal internalization makes use of pre-existing
sources of legitimacy and builds on the plurality of domestic actors and on the division
of powers. This is similar to the approach of Checkel (2001), who also suggests different
ways in which institutions — conceptualized in social-constructivist terms — matter with
respect to compliance.
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process.” While these findings to some extent support the intergovern-
mental point of view, they also diverge from it. It is neither the govern-
ments nor dominant economic interests that are principally responsible
for orchestrating national backlashes against the virtuous cycle of legal-
ization and integration, but rather national public opinion. Issues of legit-
imacy and the still fragmented character of the European public, rather
than dominant economic interests, are the main dangers to the system.
Therefore, the most important source of disruption for the virtuous cycle
of legal integration and a disintegrative backlash may be fragmented
national publics and is not necessarily national governments, which often
feel constrained by popular demands when suggesting further integration,
or national constitutional courts that have thus far been extremely care-
ful to maintain their position as guardians of their national constitutions
(Alter 2000: section 3).

The transformation process taking place in Europe, from an intergov-
ernmental to a postnational multilevel governance system, can thus be
divided into two different stages (Ziirn 2001). The first stage is most plau-
sibly regarded as a more or less unintended, indirect outcome of deliberate
political responses to (perceived) functional demands and national inter-
ests. The continuous expansion of some regulations so that they increas-
ingly deal with behind-the-border issues is a part of this first stage. This
creates the need for credible commitments to the design of these more
refined regulations and the development of supranational bodies to deal
with monitoring and sanctioning, as well as intensified legalization.

The second stage of the transformation is much more refleczive. When
society and political actors begin to comprehend the change, they start
to include in their considerations issues of legitimacy, trans-boundary
identity and trans-boundary ethics. The pressures to improve the living
conditions of people living thousands of miles away, as well as the debate
on European identity and democracy, are the first signs of this reflective
stage in the transformation process. Parallel to these developments, how-
ever, one can observe reactionary movements of a nationalist tendency
and a growing awareness of the difficulties of designing democratic mul-
tilevel governance institutions. The outcome of this second stage of the
transformation process has yet to be decided.

6.4 Political implications

The realization that a monopoly of force is not required to generate politi-
cal union between territorial political units so as to create a durable, legal-
ized political order is of special political significance, because it implies
that constitutionalism is not exclusively restricted to the nation-state but
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can be extended to incorporate more than one state. However, these find-

ings should not be used to corroborate a false, idealistic doctrine.

* First, they do not invalidate the modern understanding of a “monopoly
of force.” A monopoly on the use of legitimate force is and will remain a
vital element in the relations between territorially defined political units
and the addressees of regulations within these territories. The national
monopoly of force, therefore, is a necessary requirement for non-coercive and
effective governance beyond the state.

¢ Secondly, the absence of a monopoly of force beyond the nation-state
does not imply that sanctions have no role to play in the relations
between territorial units. On the contrary, political institutions for the
regulation of relations between such units must be so constructed as
to: (a) include mechanisms for the authoritative interpretation of rules
(usually in the form of independent arbitration courts); (b) facilitate
the disclosure of instances of transgression; and (c) establish proce-
dures to deal with transgressors. In other words, the institutionalization
of enforcement mechanisms for the implementation of laws across more than
one territorially defined political unit substitutes for the monopoly of force in
the relations between these units.
Thirdly, governance beyond the nation-state must take advantage of the
division of powers within the respective nation-states. As international
and European regulations become legally and politically internalized,
they not only improve in legal quality, but also improve their record of
compliance. In other words, the integration of European and international
regulations into domestic legal systems significantly reduces the compliance
problem that is inherent to regulations authorized by institutions beyond the
nation-state.

The theoretical and empirical evidence provided in this study on the

effectiveness of the horizontal implementation of law thus dismisses the

dichotomic reasoning of classical legal theories. The distinction — between

the hierarchical, coercive implementation of norms and rules within a

nation-state, and the horizontal and relatively non-coercive implemen-

tation of norms and rules beyond the nation-state — is too simplistic. A

more adequate image for describing and understanding politics in post-

national constellations is that of a multilevel governance system in which
power is shared among different levels of decision making, which are

(although empirically only imperfectly) brought together by the force

of legal rules. While softer methods for achieving governance targets

are gaining ground in the hierarchical political systems of nation-states,
sanctioning mechanisms can be identified at different levels within the
horizontally organized systems for the implementation of laws beyond
the nation-state. In this respect, not only the formulation of laws, but
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also their implementation remains a legal issue. Under normal circum-
stances, the horizontal implementation of law is a highly stable means
of eliciting compliance provided that it is integrated in a clever institu-
tional design and shows a high degree of legal internalization. The EU
achieves compliance rates comparable with those of the most success-
ful nation-states (Jacobsen and Weiss 1998b). However, it does reveal
one weakness. The European compliance mechanisms, developed within
democratically constituted territorial units, soon proved to be inadequate
when European and international regulations contradicted the perceived
interests of a broad, and as yet nationally fragmented public.

This weak point gives some cause for talk of a crisis of multilateral-
ism in general. The breakdown of the talks in Seattle, the battles in the
streets of Genoa, the refusal of the American Congress to ratify the Test
Ban Agreement in 2001, the missing US signature on the agreement for
the establishment of an international criminal court, protests and the
mediocre results of the EU intergovernmental conference in Nice, and
last but not least the failure of the post-Nice Convention process — are
these all signs of a chronic weakness? Can one even assert that such events
point to the end of legally backed international institutions? We are con-
vinced that in the age of globalization, effective international institutions
are more of an imperative than ever. They must, however, take on a new
shape in order to meet today’s challenges. Without such a reform, there
is a danger that those governance institutions so far established beyond
the nation-state will be thwarted by the growing demands on societal jus-
tification. Executive multilateralism, which has guided relations between
developed industrial countries ever since the end of World War II, must
be substituted by a societally sanctioned — which ultimately means a
democratically legitimized — form of multilateralism. Political proposals
in favor of the further development of international institutions along the
lines of a legalistic understanding of constitutionalization (Petersmann
2000) are well advised to respect the insight that valid law should not be
decoupled from democratic procedures and public support. All three are
intrinsically interconnected. The neglect of even one of them will not only
give support to those who already point to the democratic deficit in post-
national governance, but will also lead to increasing difficulties in eliciting
compliance.

The realization of an institutional design going beyond executive multi-
lateralism and legal constitutionalism is by no means unattainable. While
such a design was, admittedly, not identified in any of the cases explored, if
viewed over time both European and international institutions are clearly
in a process of developing new mechanisms of transnational juridification
and participation. This evidence can be interpreted as supporting our
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thesis that postnational governance need not choose between anarchy
and full-blown hierarchy, but can (and does) realize new modes of gov-
ernance which go beyond that dichotomy. A major reason for this pro-
cess may well be the fact that most cases of open non-compliance are
perceived by the EU, and also by the WTO, as institutional crises which
trigger the search for new institutional solutions. Against this background,
the increasing juridification of European and international politics, the
extension of participation rights of the European Parliament, and the pur-
suit of new forms of participation for non-governmental actors in the EU
and the WTO must also be understood as part of an institutional learn-
ing process with the attempt being to eliminate perceived deficits. Thus,
while economic and political globalization may present a challenge to the
institutional order of the national constellation, it is at the same time a
chance to meet this challenge constructively, with a strategy of developing
and improving the institutional characteristics necessary for effective and
legitimate post-national constellations.



7 Compliance research in legal perspectives

Christian Joerges

7.1 Da mihi facta, dabo tibi ius? Introductory observations
on an interdisciplinary agenda

“Compliance is not a legal problem.” This is the traditional view of
lawyers, which is by no means simply naive. Lawyers know of course
about the problems of enforcement and the risks of litigation. But they
are trained to find out whether some behavior is legal or illegal and they are
paid to give good reasons that militate in favor of their client’s viewpoints
and interests. They can act on the assumption that no one will question
that the enforcement of valid law in a Rechisstaat is a matter of course,
which is not susceptible to legal arguments and is hence beyond their
professional responsibility. Compliance is something policemen, bailiffs
and politicians should somehow ensure.

What is true for practicing lawyers is also true in legal academia.
Research on compliance problems does not concern the validity of law
and its normative contents. Such research could therefore be assigned to
legal sociology — not a proper legal discipline. International law, however,
has a different story to tell. In the account of Koh (1997), the issue of
compliance constitutes the core problem of international law. The appar-
ent contrast with the traditional perception of national legal systems is
easy to understand. What lawyers can presume to exist within consti-
tutional states, namely an authority that is entitled and committed to
enforcing the law, is not available in the international system.

7.1.1  Two assumptions and their implications

These observations should suffice to explain why a project aiming at a
comparison of compliance at different levels of governance should be
prepared to respond to two skeptical objections. The first concerns the
legal conceptualization of these three levels of governance in interna-
tional, European, and national law. Implicit in the design of our project
is the assumption that these differences are no longer as significant as
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the inherited subdivision of legal disciplines suggests. A second, closely
related assumption concerns the methodological status of compliance in
legal reasoning. The thesis we submit may at first sight look more daring
than the first, but it is in fact closely related. Not only European law, but
national law as well, has to respond to the challenge of compliance. At
all levels of governance, the legal system had to “internalize” compliance
issues — compliance did become a legal problem.

The explanation and justification for these two assumptions will have
to address two groups of contested and complex theoretical and method-
ological issues. We will stick to the analytical distinction between the
legalization of national, European, and international governance on the
one hand and the incorporation of compliance problems into the design
of legal regulations and legal reasoning on the other.! To start with a
very brief summary of inherited paradigms of legal disciplines seems
best suited for an interdisciplinary discussion, simply because the par-
allels between legal and political science are so clearly visible. This is
true not only for their formative eras, but also for their current efforts
to reconceptualize what seems to be outdated or even discredited as
factually and/or normatively inadequate. This reorientation forms the
“trans-disciplinary” background problem for our project, which explains
why interdisciplinary research has become increasingly important. While
political scientists experience that law “matters” and legalization phe-
nomena have to be integrated into their analyses of international and
European governance, lawyers realize that the analytical models that inte-
gration research and international relations scholarship have developed
can be used to inform the legal conceptualization of the international
system and the European integration process.

The incorporation of compliance issues into law at all levels of gover-
nance is the second reference point and background problem. The prob-
lem is complex because the forms and strategies of incorporation remain
specific to the level of governance at which they occur and are not read-
ily apparent, either to political scientists or to lawyers. Section 7.3 will
therefore proceed in three steps. Section 7.3.1 reviews the methodologies
which already in the 1980s advocated a “post-interventionist” design of
regulatory strategies, be it by redefining the tasks of the administration,
regulatory bodies, and judiciary and/or a proceduralized understanding
of the category of law. These innovations did not of course use the concept

1 “Internalization” of compliance issues by the legal system would be a better charcteriza-
tion had we not, in chapter 1, section 1.3.2, used the term “legal internalization” for the
legal mechanisms (especially Article 234, formerly 177) ensuring that European law is
treated as “law of the land” by national legal systems and the term “civil internalization”
for the subjective rights of European citizens granted to them by European law.
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of compliance. But it is important to realize that they did in fact advo-
cate an “incorporation” of compliance issues. It is equally important to
understand the similarities and differences of the incorporation problem
at the European and international levels. Sections 7.3.2 and 7.3.3 will
address these separately.

As will become apparent, the law differentiates not just between the
national, European, and international levels of governance, but it must
also find differentiating substantive answers to policies which seek to
strengthen market mechanisms, correct market failures, or achieve redis-
tributive effects. These distinctions have informed the selection of case
studies presented in the previous chapters. Section 7.4 will review these
studies from a legal perspective. That review will seek to substantiate
what Henkin may have expected when he suggested that lawyers and
political scientists should at least “hear each other” (Henkin 1979: 4):
Legal discourses will remain normative and political scientists must not
give up their explanatory ambitions even where they have identified con-
verging and trans-disciplinary interests in the understanding of “compli-
ance.” We do not advocate a fusion of the disciplines. What we seek to
demonstrate is that the law, in order to strengthen the social adequacy
of its categories, has to understand in its own language the phenomena
that political scientists explore. And vice versa: political scientists, if they
want to do “justice” to what they explore and explain, will have to respect
the facticity of normativity, i.e. the degree to which political processes are
structured by normative arguments.’ These problems will be taken up
again more generally in the concluding section 7.5.

7.1.2 A caveatr and a third problem dimension

It is unsurprising that the organizers of a project on the comparison of
compliance at different levels of governance will defend the theses just
outlined. Itis important that they remain aware of the risks and difficulties
their argument will have to face.

It is one thing to criticize the adequacy of inherited legal doctrines
and methods, but quite another to replace them and pay the price of
the changes. Despite their apparent inadequacy, the inherited theoreti-
cal and methodological paradigms of international law and national legal
systems remain powerful, not just as ideologies but because of their inher-
ent qualities, for which it is difficult to find substitutes. The defence of
the inherited delineation between the legal and the extra-legal, between

2 See chapter 1, especially section 1.4; see also Teubner (1987) and for a very lucid refine-
ment Teubner (2004, at 1-5).
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legal reasoning and inquiries into the real world and the enforcement of
legal rules appeals to the very idea of the rule of law within constitutional
democracies. Any request that the law should take seriously what hap-
pens in its shadow (or elsewhere in the real world) tends to assign legal
validity to non-legal practices and risks compromising the claims and
achievements of democracies, which seek to domesticate power within
the nation by the rule of law. The “imperfections” of international law
can be attributed to a perception of sovereignty as the ultimate authority.
And nonetheless, the legal system is exposed to the erosion of its
inherited reference framework. It is constantly forced to find practical
responses to that challenge, and it is upon this that theorists have to
reflect.

This is but a preliminary reminder of the third and most fundamental
background problem of our project. The introductory section to chapter 1
designated this challenge very directly and ambitiously: the problem
of compliance cannot be reduced to the questions of effectiveness and
the problem-solving capacities of international regimes. The problem of
“compliance” concerns the very notion of order. Issues of compliance
are inextricably linked with issues of legitimacy. In a very straightfor-
ward normative turn, when discussing the reasons for compliance with
rules, we will not be able to avoid discussions about the claims to validity
of these rules. In Habermas’s (2001: 113) strong formulation: we will be
confronted with the questions of whether these rules “deserve” recog-
nition. It is hardly possible to imagine a more difficult and more con-
tested issue. It is nevertheless unavoidable. “The question that millions
of lawyers around the world are regularly paid to answer is nor why there is,
or is not, compliance, but whar does the law command?”® Their skills are
needed to resolve what Michael Ziirn has called the “intrinsic ambiguity”
of law, and legal theorists call the inherent indeterminacy of law, or, if
they are more constructively minded, the productivity of the “operation
called Terstehen” (Abel 1948), the creative element of legal interpreta-
tion.* If our project documents how the inherent, internal, and endoge-
nous normative logic and factual power of legal mechanisms can be taken
into account in the design of compliance research, and if it also helps
lawyers to realize and to overcome their naiveties and the simplicity of
legal fictions, and encourages them to import non-normative reconstruc-
tions of the social world more reflexively into the legal system, we would
have achieved a lot. The agenda we become entangled in through these
explorations we label “constitutionalization.”” “Constitutionalization,”

3 Chapter 1, section 1.4, 4 See sections 7.3.1.1 and 7.3.4.1.
5 See chapter 1, section 1.4 and also chapter 6, sections 6.1.2 and 6.2.3.
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in our understanding of the term, refers to the reflection of legit-
imizing secondary rules and principles when projecting primary rules.
This dimension is present in the legal systems of constitutional states.
Our insistence, however, that we have to redesign our analytical frame-
works towards the emergence of new transnational governance structures
at the European and international levels, must not be misunderstood
as an equation of facts and norms. To rephrase: it is our core con-
tention that validity claims accompany the emergence of transnational
governance and suggestions for “improving” compliance ultimately have
the task of presenting notions of (normatively) legitimate transnational
governance.

7.2 The legacy of legal history: National, European, and
international “governance”

Interdisciplinary studies cannot be more neutral and less biased than to
work within the concerned disciplines. The readiness of lawyers to engage
in research outside the law’s doctrinal domains will be motivated by some
discontent with “normal” legal science. These underlying assumptions
cannot be discussed here comprehensively. But our premises and perspec-
tives should at least become visible and transparent through the following
outline of the legal framework to which our analyses of compliance issues
refer.

These analyses touch upon no fewer than three distinct bodies of law
and legal disciplines: WTO-law and international law; European law;
and national (German) law. Each of these “levels of governance” is dis-
tinct. The varieties in the prevailing patterns of “juridification” and the
differences between the legal disciplines dealing with them cannot be dis-
cussed here in depth. They can, however, be illuminated using a recon-
struction of “social models” underlying legal conceptualization, i.e. of
perceptions of the international system on which legal science has relied —
and it will immediately become apparent how strongly the paradigms that
law has inherited overlap with important traditions of international rela-
tions theory and integration research.® The models that are referred to
here do not represent the “real world” at some historical instance, or
mirror a consensus or quasi-hegemonic views of our academic ances-
tors. All they are meant to document are analogous perceptions of the

6 Cf. chapter 1, section 1.1. For similar, yet much more elaborated analyses of these interde-
pendencies cf. Slaughter (2001) and recently Hathaway (2002: 1942-1962), both refer-
ring to the international system.
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international system in legal and political sciences, assumptions that
underlie both disciplines and reveal their complementarities.’

7.2.1  International law and the international system

This seems most obvious at the international level. “Compliance” can be
understood, Koh (1997) has convincingly argued, as the core problem of
international law; as a defect that could not be cured by invoking some
higher law or enforcement power. And, indeed, if one conceives of the
international system as constituted by relations between sovereign actors,
the sovereign retains the highest legal authority; such an actor is by defi-
nition free to conclude agreements, but cannot be forced to comply with
the principle of pacta sunt servanda. Political scientists understood “inter-
national relations” in a similar way. Whatever effects lawyers assigned to
agreements and customary law, the “reality” of the international system
remained “non-legal”: a matter of power, diplomacy, interest, and strate-
gic action.

The picture remains valid, even if one considers the differences between
the pertinent legal subdisciplines. Since its formative period in the nine-
teenth century, private international law has underlined the equal stand-
ing (or normative equivalence) of the private law systems of nation-states.
It has, however, also insisted on the freedom of states to spell out their
own ideas of private “international” law, and the only conceivable means
of achieving some practical uniformity was the international treaty. Simi-
larly, and even more radically, sovereignty was defended in all legal areas
concerned with regulatory policies; every state applies, or is supposed
to apply, its own “public” law, to define autonomously its international
(“extraterritorial”) scope of application, and is not required to serve some
other state’s regulatory interests (Vogel 1965: 176—239). In such a world,
“compliance” is a factual and political matter. The “lawyer” will interpret
de lege artis treaties and customary law. Where he detects a breach of legal
commitments, he will insist on the validity of his arguments and deplore
the imperfections of international law.

7 «Social models” (“Sozialmodelle”), i.e. representations of the social world for the legal sys-
tem, provide links between the law and its social contexts. Their reconstruction helps to
understand which basic concepts the law selects and how it adapts to social change. The
concept was first introduced by the legal historian, Franz Wieacker (1953) (for a recent
general analysis cf. Wielsch 2000: 166 ff.). The concept is of course controversial but cer-
tainly helpful for the understanding of a very general and fundamental issue. It designates
bridges between the legal system and its contexts and it is a useful means of reconstruct-
ing the relation between legal and non-legal, e.g. economic or sociological perceptions of
the social world. In the terminology of Luhmann as adapted by Teubner (2004: 17 ff.):
legal systems have to accomplish some “structural coupling” between the law’s own oper-
ations and the reflexion practices (“Reflexionspraktiken”) of other social subsystems.
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7.2.2  Nation-state law

National legal systems can be portrayed as an opposite to, a complement
of, or a basis for, the international system: in a fully-fledged rule of law
state, the compliance issue may be of great social and political impor-
tance. As a legal problem, it is non-existent. Law, by definition, requires
“compliance” (“obedience”; cf. Koh 1997: note 5). Non-compliance
with law triggers the machinery for the administration of coercive pow-
ers. To question compliance would be to question the rule of law itself. If
some prevailing understanding of the law seems inconvenient, one has to
question the validity of such interpretations, make use of the ambiguity
or indeterminacy of law, plead for its reinterpretation, or rely on one’s
opportunity to promote legal change, or, in the last instance, turn to the
legislature. To put all this slightly differently: “compliance” is a non-legal
phenomenon, a problem the “lawyer as such” is not equipped to handle.

7.2.3  European law

The European (at the outset: “Economic”) Community was a latecomer
to the international arena which did not fit into the old dichotomy
between national and international law. It was soon perceived as a zer-
tium which required the development of new concepts. The success story
of “integration through law” is, at the same time, a story of success-
ful regime design and of intensifying regulatory politics that accordingly
raises the standard for compliance. It is worth noting how cautiously the
protagonists of integration used to define their agenda: when interpreting
Article 169 (now 226) they contented themselves with purely formal sig-
nals (the duty to “implement” European legislation is “complied” with
where something formally equivalent to the text prescribed by the Com-
munity is adopted at the national level), and they made cautious use of the
authority of national courts and the interests of private actors. The impli-
cations of this for the compliance agenda are manifold and will concern
us in the following sections: the quality and intensity of juridification has
blurred the borderlines between “compliance” and “implementation,”
between political action and legal reasoning, and between governance
through common rules versus commitments to transnational problem-
solving. The core issues of international law looked less intriguing after
their arrival in the European arena: this “organization” had no sovereign
head of state but defined itself as a “Community.” It had few coercive
powers but managed to establish reasonably successful substitutes.

It was exactly this intermediate position of the EU, with its obvious
reliance on law in the structuring of its internal relations, that generated



Compliance research in legal perspectives 225

our guiding research questions. The idea of a comparative evaluation
of compliance at different levels implies that “legalization”® is a phe-
nomenon of factual weight at all levels of governance, such that the
differences between these levels might be gradual and the inherited
dichotomies have become misleading. This is no longer a new insight.
Compliance research on the EU tends to mirror its in-between position
quite faithfully. As Tallberg (2002) has argued recently, compliance stud-
ies on the EU can adopt neither of the two main perspectives that com-
pete with each other in the nzernational arena: neither an “enforcement
approach” emphasizing coercive strategies of monitoring and sanction,
nor a management approach favoring a search for problem-solving, hold
the key to compliance, but a prudent combination of both strategies. Our
findings suggest a more radical departure from inherited perceptions in
that they question the equation of “juridification” and enforceability, of
law and coercion. To this second issue we will have to return.

7.3 Legal queries with compliance research

In the “old world,” portrayed above, of two simplified ideal-types of inter-
national law and the law of the domestic state, “compliance” could be
qualified as a primarily sociological and political problem that originated
from the state of nature of the international system. Where compliance
remains determined by non-legal factors, it can indeed most adequately
be conceptualized as a causal, albeit complex, relationship. Political sci-
ence seems best equipped to conduct pertinent inquiries, whereas efforts
to impose legal discipline on the international system remain dependent
upon some cunning of reason: on a convergence of interests, on political
prudence or other mechanisms that ensure the conformity of legal and
political rationality. Within a Rechisstaat, a fully “juridified” polity, how-
ever, non-compliance will be perceived as an offense against the authority

8 Qur use of the term is explained in chapter 1, sections 1.1 and 1.3.2. The term “juri-
didification” is defined there as the “process by which it is ensured that regulations fulfill
certain criteria, such as clarity, pertinence, stringency, adaptability and a high degree of
consistency both within themselves and in relation to other laws” (see also Abbott et al.
2000). The debates in legal theory to which this chapter refers have started with historical
reflections. “Juridification” was introduced into the parlance of law and society studies as
a translation of the notion of “Verrechtlichung” first used in the Weimar Republic by labour
lawyer Fraenkel (1932), for example, in his critique of the use of law to domesticate class
conflicts (cf. Teubner 1997: 9; Simitis 1997). It hence carries with it a perception of the
ambivalent effects of the use of law, which were characterized first as depoliticization and
later, e.g. (and most famously) as a destruction of social relations, a “colonialization of
the life-world” by Habermas (1981; cf. for the pertinent chapter in English, Habermas
1985). “Legalization” analyses, as presented by Abbott et al. (2000), avoid such critical
normative connotations.
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of law and the competent bodies are expected to step in. Questions about
the causes of deviations from legally required behavior might motivate
some reconsideration of the contents of law. However, “good reasons”
for disobedience should not cast doubt on the autonomy of the legal
system to determine what is legal or illegal.

This rough sketch of traditional legal perceptions is of course meant
to illustrate the need for their revision. That need is widely recognized
in national and international law, and is particularly apparent in the EU
context.’ As already underlined, however, a “deconstruction” of inherited
paradigms should not be undertaken lightly. The following analyses will
focus on the methodological difficulties that lawyers have to overcome
when embarking on such a venture. The risks we incur have, however,
become unavoidable.

7.3.1  The reflection of law on its effectiveness at national level

Today’s interdisciplinary research on compliance and its role in the new
legislative processes that are being developed at the European and inter-
national levels has instructive precursors in the intense debates of the
1970s about the failures of strategies of welfare state legalization as well
as their cures. These debates focused on three interrelated topics, which
will be addressed separately.

The “indeterminacy problem™. “Indeterminacy” is a term coined by the
American Critical Studies Movement (Joerges 1989: 619 ff.) which reit-
erates much older insights (Curran 2003), albeit in a radicalized way.
The insights concern discrepancies involved in producing and rationaliz-
ing legal decisions, the many dependencies of legal reasoning on implicit
normative and factual assumptions, and the inability of law to “juridify”
completely what happens in its application. “Legal method” in general
and “statutory interpretation” in particular were the targets of these cri-
tiques.

The implementation problem. Discrepancies between legal programs, and
especially between “purposive” legislation that is designed to achieve
specific objectives and the actual impact of such laws on society, are a
core concern of legal sociology, of effectiveness and of implementation
research (famously summarized and analyzed by Teubner (1987)).

The “proceduralization of the category of law”. It was the broadly expe-
rienced disappointment with “purposive” legal programs and a new sen-
sitivity towards “intrusions into the life-world” through a legalization

9 See section 7.3.2.
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(“Verrechtlichung”'®) of social/welfarist policy goals that triggered the
search for models of legal rationality that would fill the gaps left open
by formalist legal techniques, and at the same time would cure the fail-
ures of the law’s grip on social reality on the basis of some “grand theory,”
such as economic theories of law, systems theory or discourse theories
(Teubner 1983; Wietholter 1989).

All of these debates are of course open-ended, and it would be futile
to try to review them here in any comprehensive way. What political sci-
entists should be aware of, however, is the importance that these debates
have for the perception and structuring of compliance issues.

7.3.1.1 Refining compliance definitions: Lessons from the debate on

legal indeterminacy However strongly one emphasizes the inde-
terminacy problem or downplays its practical importance, the difficulty
of identifying unquestionable (or at least unquestioned) incidents of non-
compliance becomes readily apparent as soon as one leaves the domain
of the international system in its state of nature and moves into modern
societies. These societies have been thoroughly “juridified.” Every con-
flict in the private or public sphere and every move towards its solution
can be, and very often is, observed and classified by the legal system’s
categories and its basic distinction between legal and illegal acts. The
social importance of law is such that these perceptions matter: hardly any
political or private actor takes them lightly. Such disregard would all too
often be politically unwise and economically irrational. The most likely
reaction to alleged non-compliance is not deferral. Instead of conceding
that one’s action was illegal, one first tries to produce evidence and a more
or less sophisticated argument to the contrary; where acts of open “civil
disobedience” do occur, they invoke some higher law and are undertaken
with a view to achieving legal change.

Such observations could be categorized as sociological and would then
not affect our research agendas — if there were “objective” observers avail-
able who would be in a position to distinguish between obedient and
non-obedient behavior. That alternative, however, is not conceivable.
The distinction between compliance and non-compliance occurs in an
argumentative process, the outcome of which depends upon the moves
of the parties to the conflict at stake and/or the choices and strategies of
the courts or other bodies entrusted with its resolution.

These dark messages from the legal system were taken seriously in our
debates and have inspired a refinement of compliance definitions. These
refinements respect the normative dimensions of social actions; but they

10 See note 8 above.
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come at a price. Although the definitions used are all referring to observ-
able behavior, the distinctions between “good compliance” (only minor
divergence from the prescriptions of a norm, with discomfort not pub-
licly voiced), “recalcitrant compliance” (negligible disregard but publicly
voiced discomfort with a rule), “initial non-compliance” (significant dif-
ference and a change in behavior due to allegations and/or the decision of
an authorized dispute settlement body), and a “compliance crisis” (sig-
nificant difference, but no change in behavior even though the practice
has been detected, alleged and/or outlawed) are, as the case studies docu-
ment, difficult to “apply.” Moreover, an evaluation of observed behavior
has to take the institutional context within which it occurs into account.
“Non-compliance” with a WTO dispute settlement ruling has a different
legal meaning from non-compliance with a ruling of the ECJ — and the
actors know this.!!

Last but not least, it is theory which informs the observer of events
about their meaning. This is the irrefutable consequence of the insight
that, in the final instance, legal methodology does not provide a toolkit
with which to arrive at the correct legal solution, but should rather be
understood as aiding in the organizing and disciplining of legal reason-
ing. And even this insight is not the definitive answer to the indeterminacy
problem. The ways in which legal science incorporates theoretical knowl-
edge about social reality and the functions of law must not be equated
fully with the theoretical constructions used by political science, neither
in the more general conceptualization of whole disciplines'? nor in the
more specific reconstructions of the theoretical perspectives on compli-
ance research, as presented in the introductory chapter.'> Such theoret-
ical assumptions must be adapted to the functions of the legal system,
especially to its task in the resolution of conflicts. This mediating func-
tion was discussed intensively in the 1980s, when implementation studies
brought to the fore the challenging discrepancies between the objectives
of legal programs and their actual impact and functioning.

7.3.1.2 “Post-interventionist” legal programs: Lessons of the
implementation'* debate Compliance research originated in the
international system. It is concerned with the respect shown by state

11 See section 7.4.2.1 (discussion of BSE case analyzed in chapter 4); and also section
7.4.1.1 (discussion of Ldinder agreement on state aid analyzed in chapter 3).

12 Cf. the remarks in section 7.1.2. above. 13 Cf. chapter 1, section 1.3.

14 The discovery of implementation problems by legal theorists preceded the discovery of
legalization by international relations theorists by some decades. This is why the termi-
nology in use among lawyers is somewhat different from that of international relations
theorists (see also note 8 above). So are the examples used to illustrate these discover-
ies. However, these differences should not be overemphasized. As argued in the text,
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actors (governments) towards their international commitments. Our
project retains the focus of studies on state behavior at all of the three
levels of governance that it explores. However, in its conceptualization of
the normative quality of state commitments, it has also sought to over-
come the distinctions between international, European, and national law,
which have become the tradition of this discipline.!® The lack of coercive
power at the international level, the coercive nature of all legal rules at
the national level, and the uneasy intermediate position of European law
have informed the design of much compliance research and no longer
offer reliable guidance. This is the background insight to the discovery
of alternatives to coercion at the international level and is a widespread
insight of compliance studies in the EU (Borzel 2002; Tallberg 2002).
It is an insight arrived at through research on the impact of law, even
though such studies could all assume that the law they dealt with was
backed by coercive state power. The experience with the three types of
studies on the impact of norms and/or law — compliance research, impact
analyses, and implementation studies — sketched out by the introductory
chapter,'® corresponds to developments in the law in response to its expe-
rience of implementation gaps and regulatory failures and in its mission
to establish European and international regulatory regimes.!” The law’s
failures and innovations are related to the decline of sovereignty in the
international arena, on the one hand, and to the growing dependence
of the state and its administrative bodies on societal resources, on the
other hand, which have led to the emergence of governance regimes in
which governmental and non-governmental actors co-operate. This is a
development which can be observed at all levels of governance, albeit at a
different intensity and with specifics in which the differences of national,
European, and international law remain clearly visible. It is a comple-
mentary move. Whereas at state level, coercive law sought to compensate
for the failures of the purely legal approach to problem-solving, at inter-
national level the establishment of non-legal regimes and co-operative
governance structures sought to compensate for the lack of coercive
power.

The rise of these new governance regimes was at the national level
understood as a response to the failures of law, which has been a famous

the borderlines between national, European, and international law are blurring. This is
why the inspirations legal theory received from implementation research is of increasing
importance at all “levels of governance.”

15 See chapter 1, section 1.1.

16 Tn chapter 1, section 1.2.1. See the references to Victor, Raustiala and Skolnikoff (1998:
4); Young (1999b).

17 Cf. chapter 3, sections 3.1.2, 3.2.2, and 3.3.1.
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theme of the sociology of law and legal theory ever since Max Weber’s
diagnoses of the tensions between the values of legal formalism on the
one hand, and the quests for a turn to substantive justice on the other
(Weber 1967: 123-126, 329-343). Weber’s analyses became a key ref-
erence point in analyzing the difficulties encountered by legal programs
that were motivated by welfare (social) state reform when the legal system
“implemented” them according to its own logic. In his reinterpretation of
the Weberian distinction, Niklas Luhmann contrasted the welfarist goal-
oriented “purposive” programs with the inherited “conditional” pro-
gramming of legal decision making (Luhmann 1972, 227 ff.; 1973: 101
ff.; for a brilliant restatement see Luhmann 1993, 198 ff.). Such pro-
grams, Luhmann explained with the help of his sociological theory, were
bound to fail since — due to their prospective nature that required answers
to substantive issues — they were simply incompatible with the code of the
legal system (a system operating with the legal/illegal distinction cannot
know whether or not some ends are being properly pursued).

Luhmann observed the efforts of policy makers, law reformers and law
and society studies closely. Does labor law protect or discipline employ-
ees and trade unions? Will co-determination ruin the German economy?
Why are the effects of environmental legislation so limited? Why do poor
consumers pay more and how can the law help them? What happens
when the law regulates the parent-child relationship, teaching practices or
school life? These were fascinating, multi-faceted and sometimes confus-
ing debates. Gunther Teubner has most intriguingly spelled out the impli-
cations of Luhmann’s abstract objections to the legal method. Imple-
mentation research and effectiveness studies,'® he explained in a seminal
contribution, were far too naive in assuming that law could be instrumen-
talized to achieve the social objectives of the political system, or that it
would effectively transform the social world. Such efforts would end up
in a regulatory dilemma (Teubner 1987: 19 ff.). Only through a redesign
of legal programming to reflect these difficulties could the law become
more faithful to the social objectives of welfare states. Instead of jurid-
ifying specific objectives directly, he suggested, “reflexive” law should
focus on procedural rules and organizational prescriptions (Teubner
1983). Teubner’s analyses were hardly representative of the Zeizgeist in
their reliance on Luhmann’s systems theory, but were so representative
in their suggestions for the design of legal programs (Briiggemeier and
Joerges 1983). It is these implications which compliance research must

18 The terminological distinctions between compliance, implementation, and effectiveness
studies explained in chapter 1 (see in particular section 1.2.1) were not in use when legal
sociologists discovered the discrepancies between (national!) legal programs and their
implementation.
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be aware of. Once legislators, administrators, and courts (and policy
makers!, cf. e.g. De Schutter etal. 2001) learn the lesson of “reflexive law”
and “proceduralization,” they will respond to the impasses of the legal
and administrative system by the establishment of “governance regimes”
which incorporate societal knowledge and the management capacities
and skills of non-governmental actors, while reducing legal imperatives
to principles and rules which only indirectly further the desired objectives
(Hoffmann-Riem and Schmidt-Afimann 1996; Zumbansen 2000: esp. at
67 ff.). This is not to say that such rules are necessarily more convenient
and that compliance with them is so much easier to observe. But conflicts
over the contested objectives are shifted into other arenas.

The legal theory and sociology of law debates on the failures of
legal interventionism and the need for “post-interventionist” legal
strategies owe much to the parallel discussions and differentiations
in sociology and political science. Lowi’s famous distinction between
“constitutive” (market-making), “regulative” (market-correcting), and
“(re)distributive” (market-breaking) policies (Lowi 1972), which we have
taken up in our case studies,'’ corresponds to significant differences in
legal programming. Market-constituting policies are widely equated with
the “formally rational” legal programs that administrators and courts are
best equipped to handle. Market-correcting policies that respond to some
market failure (“economic” or “social” regulation) will typically resort to
institutional provisions ensuring that non-legal, problem-resolving strate-
gies are brought to bear upon decision-making processes. Redistributive
policies are often judged to be so sensitive that they require legislative,
rather than simply judicial or administrative, action.

Our case studies therefore cover fields in which a broad variety of legal
techniques can be expected —and are in fact observed. Our additional aim,
however, which is to take into account the transfer of ever more regulatory
activities to transnational levels of governance, increases the complexity of
our project still further, because the techniques of “post-interventionism”
vary significantly at each level of governance. As has just been indicated,
at the national level “purposive” legal programs have often increased their
resort to “reflexive” or “procedural” strategies that include interactions
between governmental and non-governmental actors. Insights into the
dependence of the law’s effectiveness on an adequate regulatory design
as well as its dependence upon co-operation with non-governmental
actors, apply equally forcefully to the transnational level, where states
wish to ensure that the international commitments they have entered
into generate their envisaged effects. International agreements will have

19 Cf. chapter 1, section 1.2.2.
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to go beyond the pure consent of the signatory states. Their effectiveness
will often require the establishment of regime structures that include
non-governmental actors. However, the conditions under which such
co-operation is accomplished such that it functions constructively, dif-
fer significantly between the national, EU, and international levels. We
address first the situation at the national level.

7.3.1.3 The concern for leginmacy The ingenuity of governmen-
tal and non-governmental actors in making use of societal knowledge and
management capacities has come at a (legal) price. This refinement to
the regulatory strategies of regulatory agencies and/or the establishment
of co-operative governance structures threatens the political authority of
the constitutionally foreseen legislative and administrative bodies. Who
bears the responsibility for the new forms of governance if they are no
longer some form of visible government? Are the ideals of democratic
governance under the rule of law in any way compatible with the exi-
gencies of complex societies? Why should such queries as to the legally
acceptable and normative legitimacy of post-interventionist governance
structures concern political scientists and compliance research? If and
because modern regulatory strategies are always incomplete in that they
rely on problem-resolving processes, the “success” of such strategies can-
not be exclusively measured by some predefined objective. Explanations
rely not only on a causal relationship (however subtly defined that might
be), but also on the communicative quality of such strategies. The norma-
tive exercises of lawyers are themselves a social “fact.” If that is the case,
one cannot obtain an adequate understanding of this reality, or hope to
explain it, without taking its normative structuring seriously and one will
have to take something like “the integrity of law as an explanatory variable
for compliance.”?° To this intriguing issue we will have to return.

7.3.2  “Purposive” programs at the European level

Each of these three problems just discussed also presents itself at the
European level — albeit in a somewhat different way. On the one hand,
the legal system’s need to reflect upon the conditions of the law’s effec-
tiveness is much more obvious in a Union, which lacks so many attributes
of a “real” state. But, on the other hand, regulatory objectives must be
accomplished without the help of comprehensive coercive powers or gen-
uine administrative competencies. “Purposive” programs have, therefore,
led to the establishment of even more ingenious governance structures, a

20 See chapter 1, section 1.2.1.
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development which has rendered the legitimacy of European governance
particularly precarious.

7.3.2.1 Legalindeterminacy and the constitutional dimension of com-

pliance disputes What is true for legal texts “at home” must also
be the same at the European level.?! At first sight it is simply paradoxical
that the EU continues to present European law successfully as a strictly
legal product. Political scientists and legal theorists have quite thoroughly
“unmasked” such perceptions (Burley and Mattli 1993); lawyers have
offered disrespectful reconstructions of the operation of Europe’s epis-
temic legal community (Schepel and Wesseling 1997). Even orthodox
lawyers know that the acceptance of the orthodoxy of European law must
rest upon extra-legal grounds.

One important factor which explains this paradox looks, at first sight,
to be equally paradoxical. The resort to law and the willingness of so many
actors to accept the self-description of the EU system can be understood
as a quite deliberate response to, and compensation for, the weak political
legitimacy of European governance (see, famously, Stein 1981; Weiler
1981), an explanation which has made a great impression on political
scientists (see the review in Alter 2001 with many references). If, and
because, this type of explanation for the stability of the European legal
edifice is to be taken seriously, its stability should not be taken for granted.
And indeed, both lawyers and political scientists have learned to under-
stand the EU as a non-hierarchical or heterarchical system, in which com-
peting and still partly autonomous “sovereigns” raise competing claims
(on the legal background to the debate see, more extensively, Joerges
2002b).?? This move in both disciplines suggests that “compliance” can-
not occur as simple obedience, but will be embedded in a process of
interaction about competing claims. If one starts from this understand-
ing, it cannot come as a surprise if all the actors involved continue to
present good legal reasons which support their positions, while at the
same time developing short-term and long-term strategies by which they
hope to promote their own agendas. On its own, the intensity of legal-
ization is neither good nor bad for the discipline of the EU. The process

21 Cf. sections 7.1.2 and 7.3.1.1 above.

22 The Maastricht judgment of the German Constitutional Court (Bundesverfassungsgericht
1993: Judgment of 12.10.93 — 2 BvR 2134/92 and 2 BvR 2159/92, 3 Common Market
Law Reports 225) is widely understood as an important signal of a new disobedience (see
chapter 6, section 6.1.2). The text here understands — as does chapter 6 — the German
decision to be symptomatic of much broader developments. The distinction between a
legal hierarchy and a material hierarchy, used in chapter 6, section 6.1.2, expresses the
same concern, although it might suggest that the move away from the orthodox legal
understanding of the EU should be considered “illegal.”
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intensifies the interdependence between compliance and polity-building
and enhances the need to explain why a European order “deserves” recog-
nition. Two elements of this development deserve particular mention in
the context of compliance studies.

The first element is the guardian function of the European commis-
sion. According to Article 226 (formerly Article 169), the Commission
is supposed to monitor the compliance of the member states with their
Treaty commitments, and is also entrusted with the right to call upon the
EC]J to adjudicate in cases of their alleged non-compliance. To restrict
this supervisory task to uninformative formalistic controls of the word-
ing and timing of secondary legislation was (and often still is) one way
of avoiding open political conflict and of simultaneously promoting inte-
gration through a legal agenda. With the deepening of market integra-
tion, the Commission has intensified its supervision and its strategies
have become more sophisticated (Borzel 2002; Tallberg 2002). Does this
amount to enforcement by “the carrot and the stick”? Or are softer man-
agement techniques more successful? (cf. Tallberg 2002: 34 ff.). Both
strategies invoke the authority of the Commission as an interpreter of
European law and make use of the discretion it enjoys when moving
strategically as an institutional/political actor in the shadow of the law.
In this sense, compliance can be understood as a “negotiated process”
not only by political scientists (Borzel 2000: section 5.2.4), but also by
lawyers — provided, however, such negotiations respect legal principles
and co-operative duties.

The second element deserving particular mention is the resolution of
European issues with the help of national courts. The doctrine of the
direct applicability of European law as the “law of the (national) land”;
the transformation of the freedoms laid down in the Treaty into subjective
rights that private actors can invoke against their home countries and,
since Frankovich,>> the imposition of state liability for non-compliance
are all legal moves that have enhanced the authority of European law by
exploiting the authority enjoyed by national judiciaries at home.

Article 234 (formerly Article 177) proved to be an incredibly successful
design that softened the supremacy claims of European law. The orthodox
versions of these claims remain nevertheless extraordinary. Can it mean-
ingfully be classified as an instance of “non-compliance” when national
actors argue about the reach of Community law and insist on, as the
German Constitutional Court did in its much criticized Maastricht judg-
ment (Bundesverfassungsgericht; see fn. 22 above), a “co-operative” under-
standing of their relationship with the EC]J? (For a normative elaboration
see Joerges 1996a; 2002b.)

23 Cases 6, 9/90, Frankovich and Bonifaci v. Italy [1991] ECR I-5357.
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Compliance research which focuses too narrowly on the behavior of
the states in the EU would miss the “divide and rule” strategies that
the Commission has at its disposal when co-operating directly with the
sub-units of national administrations and, more importantly, when co-
operating with private actors. Early studies on compliance with European
law — which were, interestingly enough, undertaken by lawyers (Krislov
et al. 1986; Weiler 1988; and Schwarze 1996) — mirror the normative
background assumptions of their authors with their focus on the practice
of states with regard to public and international law, and their reflection
upon the intergovernmentalist paradigm that is common to both dis-
ciplines.?* Later shifts towards the study of the Europeanization of the
judicial branch (comprehensively analyzed by Slaughter et al. 1998; for
illuminating insights in the field of labor law, see Sciarra 2001) renew
and rewrite the “integration through law” paradigm by subtle observa-
tions about the role of courts in the promotion of legal developments and
the settling of politically controversial issues. The legal basis of such a
move from a hierarchical to a more interactive understanding of compli-
ance is still underexplored and the potential of the European judiciary
to face such challenges is far from clear. The observation, however, that
compliance issues must be understood in the context of short-term con-
troversies, as well as long-term strategies and political visions, should
not come as any surprise to political scientists.””> The ensuing nexus of
compliance research with normative discourses will, nevertheless, be per-
ceived as an unwelcome and certainly difficult challenge.?°

7.3.2.2 The insttutional specifics of regulatory politics ar the Com-

munity level The orthodox understanding of supremacy as a
hierarchical relationship between the Community and its member states
is particularly inadequate for explaining broad fields of regulatory politics.
Two of our case studies analyze pertinent examples. Both of them differ
considerably in substance as well as in institutional terms. The control of
state aid forms part of the competition policy chapter of the EU Treaty
(Articles 87—-89). It is often characterized as an example of “good” eco-
nomic regulation with provisions “institutionalizing” criteria of economic
rationality to be used as a yardstick for assessing the validity of state poli-
cies Europe-wide. As the development of European antitrust policies in

24 The famous analysis with which Weiler (1981) entered the stage of European studies
used a similar dichotomy: intergovernmentalism dominating the political dimension of
the EC and law bringing to bear its supranational quality.

25 The controversy on the French refusal to lift the ban against imports of British beef (see
the analysis in chapter 4) provides a telling example which we take up in section 7.4.2.1
below.

26 See section 7.1.2 above and section 7.4 below.
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general (see Wesseling 2000) and the many controversies accompanying
the development of the Community’s state aid regime in particular have
revealed, the control of state aid has always been, and is bound to remain,
a contested field in which member states continue to assert and defend
their regulatory autonomy. Accordingly, the role of the Commission has
never been restricted to applying a set of given principles or rules accord-
ing to the standards of legal methodology, but has, in fact, acted as a true
“regulator.”

The adequacy of an interactive, rather than a hierarchical, understand-
ing of Community-member state relations is even more apparent in the
field of “social regulation,” of which the case study in chapter 4 on the
safety of beef examines a particularly prominent example. It is a field in
which the need to accompany the “completion” of the internal market
by “purposive” regulatory policies is uncontroversial. This need has led
to the establishment of governance structures which have to master the
threefold task of compensating for the lack of a genuine European admin-
istration, ensuring the integration of non-legal expertise into regulatory
decision making, and managing the often sensitive political and economic
controversies over foodstuffs.

EU committees, more or less formal semi-private and private net-
works, and, more recently, semi-autonomous agencies are the “institu-
tions” upon which the management of the internal market relies. It is this
complex web which generates policies, rules, and decisions which are
then “complied with” by the very same actors who were engaged in their
adoption. Agencies, committees, and less formal public/private networks
are clearly all ad hoc creatures of necessity that respond in diverse ways
to an unexpected and highly differentiated demand for European market
regulation. As such, differences in their composition and mode of opera-
tion reflect a pragmatic impulse within the EU: a mix and match attitude,
reminiscent of the early, experimental years of national administration-
building, and responsive in turn to national, integrationist, public, pri-
vate, and market interests.

Why should compliance research take note of this Kafkaesque world?
The most obvious answer is that anyone trying to identify the actors of
the compliance game simply cannot avoid getting entangled in the com-
plex web that knits together Community, national, non-governmental,
and governmental actors, as well as administrators, expert commu-
nities, and organized interests. Inextricably linked with this formal
structure of the field is its mode of operation. Relying neither on
purely “negative” integration strategies, nor on centralized welfarist-
interventionist policies, European market integration has, in a discov-
ery procedure of practice, given birth to an extensive and (crucially) a
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socially/politically-detached sphere of private and self-determining eco-
nomic interaction. While national markets were characterized by the
simple political pre-determination of social/ethical demands and their
subsequent administrative imposition upon market activities, the single
market is subject to an ongoing and openly political, administrative/
regulatory process, which is itself the forum in which competing public/
private, political/social, and national/supranational values and interests
are presented, identified, and accommodated.

The implications for the design of compliance research are mani-
fold. To be sure, the “delegation” of regulatory tasks to a compound of
governmental and non-governmental actors is characteristic of modern
social regulation in general. The additional difficulty of the European
polity, however, is that, when establishing its regulatory machinery, it
had to resort to complex camouflage techniques. This, too, is a large
tribute to the European Community’s orthodox legal heritage. A legal
doctrine that was developed by the EC]J in the late 1950s°7 is said to
exclude the entrustment of bodies which were unforeseen in the Treaties
with the exercise of discretionary regulatory powers. Respect for this prin-
ciple has furthered the development of regulatory practices in which the
form of the legal framework differs markedly from its substantive regu-
latory functions. European “agencies” pool national competencies, but
have — formally speaking — no decision-making powers. In European reg-
ulatory committees one can easily identify national representatives and
Commission officials, but one will find it difficult to attribute decisions
to either the Community or the member states. Compliance research is
confronted with a difficult choice. It may orient itself along the formal
design of European regulatory policies. Its observations of compliance or
non-compliance will then fail to capture the full meaning of the events
it registers. The embeddedness of these events within complex webs of
interaction is much more difficult to describe. But it may well be that it
is upon this interactive process that the “quality” of European decision
making and, to a large degree, compliance actually depends.

7.3.2.3 Legitimacy problems of European governance These
observations lead once again to the normative background of the assess-
ment of compliance. In the field of European foodstuffs regulation, the
label “deliberative supranationalism” has been used to characterize a per-
spective for the disciplining of nation-states through supranational law,

27 Case 9/56, Meroni & Co Industrie Metallurgiche SpA v. High Authority of the ECSC [1958]
ECR 133; Case 10/56, Meroni & Co Industrie Metallurgiche SpA v. High Authority of the
ECSC [1958] ECR 157.
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the concomitant transformation of strategic intergovernmental interac-
tion, and (last, but not least) the furthering of a deliberative quality in
transnational patterns of interaction (Joerges and Neyer 1997a). Law is
of central importance in all these respects. To substantiate this perspec-
tive with respect to the internal market: it is not the law’s task to establish
some transnational “administration,” but rather to ensure the creation
and maintenance of “good governance” that is responsive to the nor-
mative concerns and economic interests present in European societies.
However severe the theoretical shortcomings of this idea may be (see, for
a defense, Joerges 2002a), the need to substantiate a normative vision
in which compliance conflicts can be understood and assessed seems
irrefutable.

7.3.3  WTO “law” and “regulation”

Given that the legal character of the WTO regime has remained highly
controversial and that WTO settlements cannot be enforced directly, it is
unsurprising that the state aid and foodstuffs studies in chapters 3 and 4
follow the “classical” design of compliance research quite closely. “Com-
pliance,” where it occurs, needs to be explained, and a search for causal
explanations seems to be the most promising research strategy. The WTO
represents, however, a significant step towards a more intense legalization
than is characteristic of international law. The debate on the “constitu-
tional” dignity of the WTO (and previously of GATT) rules from which
one derives a supremacy of WTO norms over European and national
law, has gained such a momentum?® that both states and the Community
have to present their positions in much the same way as within Euro-
pean law. Similarly, WTO norms relate with a new intensity, at least in
the fields under scrutiny in our case studies, to issues of economic and
social regulation. For all these reasons, the questions that are addressed
in the previous section on European law arise in a similar way at the WTO
level. Is the WTO framework capable of achieving objectives of regulatory
policy? How do the actors concerned respond to the supremacy claims of
WTO-“law”? Can compliance studies avoid entering the debate on the
legitimacy of transnational governance in the WTO framework?

7.3.3.1 Regulation atr the international level “Purposive” legal
programs, which promise to ensure the freedom and/or efficiency of mar-

kets, seek to correct market failures, or pursue distributive objectives,

28 See the references in section 7.3.3.2 below.
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require the establishment of some adequate regulatory machinery. Reg-
ulatory patterns and practices that were established within the EU differ
significantly from the governance structures that have emerged at the
international level. It does not follow, however, that barriers to inter-
national trade arising out of divergent regulations can only be overcome
through the abolition of regulatory interventions (“negative integration™)
or their replacement by some supranational regime (“positive integra-
tion”). Europe has pursued both strategies. It has also found ways of
avoiding a choice between these two alternatives. The rich jurispru-
dence of the ECJ on Article 28 (formerly Article 30) in particular has,
again and again, documented how the dichotomy between “negative” and
“positive” integration can be overcome through a “proceduralization” of
the conflicts at issue: a search for criteria that render both polities com-
patible without forcing either of them to renounce legitimate regulatory
concerns (see Joerges and Neyer 1997a: 284 ff.; Joerges 2002Db).

It is small wonder that this jurisprudence has met with such wide
acceptance. The ECJ’s sensitivity towards “legitimate” national legisla-
tion when it searches for conflict resolutions that take into account both
trade interests and regulatory concerns, seems to have contributed con-
siderably to the positive compliance record of the European system — this
at least is certainly the view among legal commentators, as confirmed by
a systematic review of the comments on this jurisprudence. Many com-
mentators on the opinions adopted by the WTO Panels and Appellate
Bodies have underlined the quality of their reasoning (see Scott 2000;
Gehring 2002 with many references).

Any more far-reaching equation of EU and WTO governance would,
however, be premature. Both systems differ considerably in their “inte-
gration” standards and strategies. Governance within the EU is much
more comprehensive and legalization is much more advanced than at
international level. Important options for “positive” regulation which are
available within the Community are not even conceivable at the interna-
tional level. The EU can resort to its huge network of national bureaucra-
cies, agencies, and epistemic communities. The WTO has no comparable
machinery at its disposal. The international standards to which it can
refer — food safety standards as adopted by the World Health Organization
(WHO) and Food and Agriculture Organization (FAO) — do not enjoy
a comparable political legitimacy (see Gehring 2002: 132 ff.; Joerges
2001: 17 ff.; Joerges and Neyer 2003). To this point, we will return in
the discussion of the case studies.?’

29 See section 7.4.2 below.
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7.3.3.2 Consututionalizing the WTO? The controversy in the
legal arena on the constitutional character of WTO-“law” is to be under-
stood as a debate on the legitimacy of this regime. Political scientists are,
by now, quite actively engaged in pertinent discussions. When assessing
“compliance” with Appellate Body opinions, they tend to consider the
controversy over the “legal nature” of the WTO system and the expec-
tations that such qualifications raise.’® Those who assign a “constitu-
tional” quality to the WTO define the commitments of WTO members
more strictly than the more cautious and prevailing view (e.g., Howse
1999; Howse and Nicolaidis 2001; Hilf 2003; Schmid 2001; for a recent
summary see Snyder 2003).

The WTO is a system in transition from an international organization
to a more legalized, but quite unsettled, future. This description of its
present state can point to a quite impressive record of the dispute settle-
ment procedure —impressive both in terms of the quality of the reasoning,
especially at the Appellate Body level, and in terms of the impact of these
opinions. Could both features be explained by the “imperfect” legal sta-
tus of the dispute settlement system? This is an interpretation Weiler
suggests in an analysis which parallels his early work on the European
Community: just as the Community was characterized by the simulta-
neous presence of law and politics (Weiler 1981), the WTO is now pre-
sented as incorporating both law and diplomacy (Weiler 2001). There is
one important difference: in the case of the EC, Weiler found a factual
equilibrium of supranational law and political intergovernmentalism, and
he assigned normative validity to exactly this precarious balance. In the
case of the WTO, GATT’s heritage of diplomacy and the new intensity of
the legalization of world trade relations have not achieved a new factual
“equilibrium” that is paralleled by the constitutional quality of the inter-
action between diplomacy (ensuring internal legitimation) and legalized
governance (de facto substituting this legitimacy). Weiler hesitates to call
the WTO regime “law” even though he observes that lawyers are involved
at all stages of dispute settlement and that the Appellate Body became “a
court in all but name” (Weiler 2001).

Lawyers are trained in this kind of debate; political scientists less so.
What political scientists can achieve is to translate the controversies they
observe into the language of their discipline, which does not disregard
the factual dimension of the legal controversies. The introductory and
subsequent chapters of this book have done this through their reference
to the four competing perspectives — and their readiness to inquire into
the relationship between them. This is the adequate response to a system

30 See chapter 6, sections 6.1.2, 6.2.1.1, 6.2.2, and 6.2.3.
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in transition: “[T]hese different variables should not only be seen in isola-
tion from one another, but their interaction and dynamics are important
as well.”>!

In this type of analysis, the two disciplines do not merge, but remain
compatible. And they arrive at questions that they can then retranslate
into their own disciplinary languages. Did the changes that occurred in
the transition from GATT to the WTO have a significant impact on
the record of compliance? Could it be that the old diplomatic ethos of
GATT did, in fact, cope quite successfully with the tensions between the
objectives of GATT and their often controversial effects within national
polities?

But, even assuming that intensified legalization went hand in hand with
a better record of compliance, can this serve as a satisfactory explanation
without further inquiries into the broader acceptance of WTO Panel
reports and Appellate Body opinions at the governmental level and within
national polities? Does it make a difference what normative grounds can
be invoked to justify the impact? These questions point to the background
agenda addressed in all the previous sections.

7.3.3.3 Legitimacy of WTO governance It follows from the fore-
going argument that validity claims for law require a theoretical perspec-
tive within which transnational governance is normatively legitimized,
even at the international level. Again, it would be simply unproductive
to plead for a merger of the disciplines. The adoption of a perspective
on legitimacy, which emphasizes the democratic character of rules and
seeks to redefine democratic ideals so that they become independent of
their nation-state heritage,?” is at least akin to the normative visions of
“deliberative” supranationalism — as the concluding section will argue
more extensively.

7.3.4  When lawyers and political scientists “at least hear each other,”
what 1s it that they understand? Some interim observations

Throughout the foregoing analyses we have sought to take Louis Henkin’s
advice seriously. Starting from the observation that there is a growing
interest among political scientists in the study of compliance and the
analysis of the legalization processes on the one hand, and in the inter-
nalization of compliance issues in legal methodology and the design of
regulatory arrangements at all levels of governance, on the other hand, we
have reconstructed legal perceptions of, and perspectives on, compliance

31 Chapter 6, section 6.2. 32 See chapter 6, section 6.3.1.
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issues. Without repeating and summarizing these analyses, it should be
possible now to take a further step, namely to designate three areas where
the interests of both disciplines overlap and where each can learn from
listening to the other.

7.3.4.1 Indeterminacy again “How can you know it is compli-
ance when you see it?” This rephrasing of a comment, originally con-
cerning research on deliberative democracy (LLascher 1996), accompa-
nied the whole project. The relation between rules and their application
is of constitutive significance for the inherited self-perception of the legal
profession. To confront political scientists with debates in legal theory on
the so-called indeterminacy of law and then to insist that, paradoxically
enough, the legal system handles the issue daily reasonably successfully,
raises eyebrows. Such messages do indeed sound counter-intuitive. Qur
common sense tells us that we all know what Louis Henkin meant when he
pointed out that “almost all nations observe almost all principles of inter-
national law and all of their obligations almost all of the time” (Henkin
1979: 47). Only gradually can one arrive at a common understanding
of the issue of such an observation. Its methodological side has been
compellingly defined: no legal rule can determine its own application
(Wittgenstein 1971: I § 146; cf. Gunther 1988: 120 ff.) This, however,
is only part of the problem. Institutionally more intriguing is the steadily
increasing dependence of the legal system upon non-legal expertise. This
is again an “old” insight. Building upon Max Weber’s theory of bureau-
cracy, Schluchter (1972: 145 ff.) and Feick (2000: 211 ff.) distinguish
between “Amtsautoritdr” (the legal authority of the administration) and
“Sachautoritir” (the competence to find adequate answers to the prob-
lems legal provisions address). This dichotomy is present at all levels of
governance. Similarly, the very fact that “market-making” and “market-
correcting” policies pursue specific objectives, confronted us unavoidably
with the debates on the effectiveness of goal-oriented (“purposive™) legal
norms and their compatibility with the ideals of the Rechtsstaat.

Political scientists who hear the same messages have to consider their
implications in different contexts. Michael Ziirn has taken the indeter-
minacy argument particularly seriously: compliance research, he argues,
is to integrate the “intrinsic ambiguity” of law into its toolkit. The law is
not simply out there in a way that would enable us to identify discrepan-
cies between prescribed and actual behavior. Zirn’s formula according
to which “[c]ompliance and non-compliance are, at least at the mar-
gins, contested concepts”>® does justice to the facr that the law is a

33 See chapter 1, section 1.2.1; see also chapter 2, section 2.2.
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moving target, with a huge machinery that is continually dedicated to
the redefining of what is legal and illegal. But then he moves back into
his not so normative disciplinary Heimat, first by developing a heuristic
of “non-compliance” phenomena,’* and from there, and inevitably so,
to an exploration of “causes of and cures for non-compliance beyond the
nation-state [in] four theoretical perspectives.”>’

This is not the step a lawyer can take. Lawyers have to translate the
insights of political science back into the language of the legal system. The
suggestion I adopt is to conceptualize “compliance” as “Recht-Fertigung”
(jus and justum facere, law production) (cf. Wiethdlter 1995; 2003).%°
That may sound somewhat esoteric. However, the term is well chosen
and can even be re-exported. The inherent appeal of law to justice means,
in Michael Ziirn’s translation, that political scientists are expected to
“bring in the integrity of law as an explanatory variable for compliance.”>’
“How can you see its integrity when you see it?” How can you avoid this
Grarwanderung at the edges of facticity? It is a “fact” that in the contest
over compliance actors appeal to notions of trans-personal (“objective”)
justice. Itis also a “fact” that individual conflicts and controversies among
statal actors are embedded into legal systems which seek social accept-
ability (legitimacy in an empirical sense) and promise to ensure justice
(legitimacy in a normative sense).

7.3.4.2 Law beyond states and its “constitutionalization” The pre-
ceding moves that travel back and forth between the two disciplines have
implicitly and unavoidably touched upon two further contested issues.
One is the category of law. Once we assign to law the regulatory tasks
which it cannot resolve by distinguishing between legal and illegal acts,
we can no longer content ourselves with invoking the authority of the
state and its coercive power when explaining why a decision is “right” or
“wrong.” If it is not authority, must it then be reason? It is a long, but
direct, way from this merger between law and justice to accepting that
we should no longer reserve the category of law for legal norms backed
by the coercive powers of the state.
The reasons for such a move are explored further in the following case
studies, as will be the second implication of the interdependence between

34 See Chapter 1, section 1.2.1. 3% Such is the heading of chapter 1, section 1.3.

36 A brief word of explanation: the term Recht-Fertigungs-Recht is a creation of Rudolf
Wietholter (2003). It refers to the normative tasks of law production. Translations are
particularly delicate when they have to transmit the meaning of a freely constructed
term into a not yet consolidated foreign semantic space. Justum facere, the Latin origin
of justification, best transmits the meaning of Rechr-Fertigung.

37 See chapter 1, section 1.3.2.
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facticity and normativity, namely the recognition that law “deserves.” As
explained above,’® in our understanding, the notion of “constitutional-
ization” refers to the reflection of legitimizing secondary rules and prin-
ciples when projecting primary rules. This dimension, we have argued, is
present in the legal systems of constitutional states — and remains present
at all levels of governance. This is a leitmotiv in all of the preceding sec-
tions. The connotations of “constitutionalization” are, however, prob-
lematic. The very use of the term to describe law beyond the state seems
to imply that we envisage an analogy between domestic and transnational
governance. An alternative to that term is Wietholter’s (2003) Rechi-
Fertigungs-Recht (a law ensuring the justice of law making). That alter-
native has its merits. Ease of translation is not among them (but see in a
similar sense Frank I. Michelman’s “law of law making” in Michelman
1999: 34).

7.4 Lessons from the case studies

The case studies selected for this project follow a pattern which is signif-
icant for both disciplines, albeit for different, discipline-specific reasons.
The following sections will first complement the explanations given by
my co-authors with their legal equivalents. The comments on each of the
case studies will then specify what lawyers can learn from political science
and where they must insist upon the autonomy of their discipline.

The comments will make use of the framework that is developed in
the preceding sections. They take up the distinction between conditional
and purposive legal programs. That dichotomy has inspired legal sociol-
ogists to differing explanations for the failures of law reforms; it has also
inspired the turn in legal theory to “reflexive” law and “proceduraliza-
tion,”>° which implies the incorporation of compliance problems into
the design of legal regulations and legal reasoning.*° The second leitmo-
tiv of the observations below is once again the problem of indeterminacy.
As has been argued before, this problem is present everywhere in the
legal system, but is becoming particularly troubling where the law seeks
to “juridfy” purposive programs.*' That insight leads to the third step
of the argument: the less guidance the law provides for decision-makers,
the more they will have to resort to other authorities, to “Sachautoritir”
rather than “Amzsautoritdt,”*? to economic rationality or scientific exper-
tise — or they will have to camouflage what they are really doing. To put

38 See sections 7.1.2, 7.3.1.3, 7.3.2.3, and 7.3.3.3 above. 39 See section 7.1.1.
40 See section 7.3.1.2. 41 See section 7.3.1.1. 42 See section 7.3.4.1.
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it more constructively: they will have to deal with the legitimacy of their
activities.

Our selection of cases was not motivated by the concerns of legal
theory. Instead we sought to cover policy fields of exemplary impor-
tance. The control of state aid, the regulation of food safety, intergov-
ernmental transfer payments in Germany’s Ldnderfinanzausgleich, and
the framework of the European Structural and Cohesion Funds can,
according to Lowi’s (1972) widely used terminology that is adopted by
Michael Ziirn in his introductory chapter,*® be classified into examples of
constitutive (market-making), regulative (market-correcting), and (re-)
distributive (market-breaking) policies. These are not genuinely legal
distinctions. Lawyers can nevertheless confirm the representativeness of
these three types of policies. Even the aspects they emphasize are quite
similar, despite the fact that legal discourses underline normative dif-
ferences between these policies and their institutional implications. To
repeat as well as develop aspects already discussed in the introductory
sections: state aid law can be classified as a “market-making” policy where
the control of state aid is committed to criteria of economic rationality as
pursued by competition policy. Indeed, this Ordnungspolitik orientation is
now widely accepted in the EU.** The regulation of food safety is in prin-
ciple an uncontested “market-correcting” activity, even though the legit-
imacy and institutional design of the regulatory activities at the European
and international levels are controversial issues.?> Transfer payments at
federal and European levels are interpreted by lawyers as commitments
arising out of the solidarity present within the polity. This is why lawyers
tend to assume that compliance with such commitments will be more
likely in Germany than in the EU.*°

As indicated, the translation of controversies over policies and resis-
tance to their implementation into legal arguments can result in a very
significant practical impact, which political scientists need to be aware
of. The methodological debate, which the following comments again
take up,*’ is somewhat more subtle. The legalization of market-making,
market-correcting and market-breaking policies poses very different chal-
lenges within national law and at the different levels of governance.

7.4.1  “Market-making”: The case of state aid

Dieter Wolf’s findings on the success of state aid control seem counter-
intuitive. The European level performs best, although its administration is

43 See chapter 1, section 1.2.2. %% Cf. section 7.4.1 below.
45 Cf. section 7.4.2 below. 4% But see section 7.4.3 below.
47 See section 7.2.2 above.
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notoriously small, its judicial system overburdened, and its enforcement
powers very limited. Students of state aid law will be less surprised. The
control of state aid granted by member states to national enterprises ranks
very high on the agenda of Directorate General IV. The jurisprudence
of the ECJ is extremely rich. Nowhere, neither at the national nor the
international level is a comparably strong body of law available. If so much
law on state aid control exists, this policy is obviously taken seriously by
the actors involved. What can we find out about the reasons for it?

7.4.1.1 State aid defined Comparative inquiries presuppose a
workable definition of their object. Lawyers know where to look. Accord-
ing to Article 87(1) (formerly Article 92(1) EC Treaty) “any aid granted
by a member state or through State resources in any form whatsoever . . .
shall . . . be incompatible with the common market.” This definition
leads us into the normative world of law. The concept of state aid needs
to be interpreted in the light of the objectives of the whole of chapter 1
of Title VI on competition policy (Articles 81-99, formerly Articles
85-94). It is inextricably linked with competence issues and the debates
over Europe’s “economic constitution.” If the political scientist wishes
to rely on the law, he would have to engage in a complex interpretative
exercise. Resort to the jurisprudence of the ECJ does not offer an easy
way out of this predicament (Schwendinger 2003; Ross 2000).

And even if they did offer an easy way out, can one compare compliance
with Community law with the controls at the national and international
levels? Dieter Wolf has sketched out the contents of the pertinent regimes
separately.*® The German Ldnder have sought to preserve the ambiguity
of their commitments. Their agreement on a “codex” rather than hard
law is indicative of their intention to take non-implementation lightly and
to avoid litigation.?” The sanctioning powers of the national government
are on paper only. The GATT/WTO regime is not as rigid as that of the
EU, but has nonetheless prompted much litigation. A comparative law
study could identify some commonalities and many differences between
the three levels of governance but would not provide a common legal
yardstick for the assessment of compliance. Should one instead look for
guidance in economic theory? The definitions used by economic theory
are as closely embedded in disciplinary contexts as those of the lawyers.”’

Dieter Wolf works with a broad definition, which comprises “any finan-
cial advantage (allocation of money, tax expenditure, transfer of valuable

48 See chapter 3, sections 3.1.1, 3.1.2, and 3.1.3.
49 See chapter 3, sections 3.1.1 and 3.2.
50 See the references in Wolf’s introductory section to chapter 3.
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resources) given by a state authority (or in the name of a state authority)
to an enterprise, which does not entitle the state authority to an adequate
amount of marketable goods or rights (for example shares or ownership)
in return for this financial support”.”! This definition captures the prevail-
ing understanding of applicable statutory instruments. This is a pragmatic
and workable response to queries into the problems of defining state aids
and comparing different regimes. This pragmatism comes at an accept-
able price. Having distanced himself from the self-understanding of the
laws under scrutiny, Dieter Wolf cannot claim to analyze compliance with
them. What he promises to find out is the compliance with the objectives
that policy makers and regulators at all levels of governance promise to

pursue.

7.4.1.2 Normartive implications Dieter Wolf’s pragmatic defini-
tion of state aids has important normative implications. The first is a
rejection of economic theories which would seek to justify state aids as
a means, for example, of smoothening processes of change. Such theo-
ries enjoy little standing in today’s expert communities. European policy
makers cannot take them too seriously either after they have committed
themselves to the establishment of an open European market. And yet,
there are still serious legal objections to the steady expansion of state aid
controls. These objections are based on the principle of enumerated pow-
ers, as enshrined in Article 5 (formerly Article 3(b)). State aid controls are
based on those Community competences that are contained in the Treaty
Chapter on competition policy. The traditional justification for state aids
was based on economic policy considerations which the member states
had not transferred to the Community. To subject their practices to the
state aid regime is to impose upon them an “economic constitution”
under which alternative economic strategies can no longer be pursued.
As the many exceptions to the general prohibition in Article 87(1) EC
show, the Community’s own commitment to a “system of undistorted
competition” (see Article 3(1)(g), formerly Article 3) is not as rigid as
many of its exponents would like it to be. Equally importantly, under
Article 87(2) EC, the Commission enjoys considerable discretion in the
implementation of the provisions on state aid, and a unanimous Council
may, in derogation from Article 87, “decide that aid . . . shall be consid-
ered to be compatible with the common market.” Last, but not least,
the jurisprudence of the ECJ is by no means easy to decipher. The
ECJ is time and again confronted by new governance arrangements,
which promise to pursue common interests (such as environmental

51 Ibid.



248 Christian Joerges

protection) and use “state resources” only indirectly. All this is to say
that state aid law remains a contested and increasingly complex field.
Whether or not a member state is in “compliance” is very often difficult
to tell.

The Community record of supervision and control remains as impres-
sive as Wolf describes it. However, this record cannot be read as con-
firming the authority of a given body of European state aid law and its
unquestioned acceptance by the member states. Both the jurisprudence
of the ECJ and the patterns of secondary legislation are continuously
engaged in processes of law production, a search for legal concepts which
the national courts accept and apply. The Commission’s role as an insti-
gator of policy-making, an agenda-setter, and supervisor of member state
policies is extremely important but is never unrestrained. What is impres-
sive about European state aid policy is the disciplining of the whole policy
process, not the obedience to substantive legal prerogatives.

7.4.1.3 Explanations and reasons In Dieter Wolf’s evaluation,’”
the good compliance record of the EU is best explained using the legaliza-
tion approach. Rational institutionalism performs second best, whereas
reflexivity and legitimacy cannot explain much.’® The discrepancy with
the expectations and suggestions in the preceding sections are not as sub-
stantial as they may at first glance appear. “Legalization” comprises judi-
cialized (“triadic”) dispute settlements, legal and civic internalization.’*
It is indeed highly plausible to attribute the strength of the European
aid control schemes to these mechanisms. But it does not follow that
they function regardless of the legitimacy of the policy and law produc-
ing processes established by the EU. It is characteristic of the “Recht-
Fertigung”®® under Articles 87-89 (formerly Articles 92-94 EC Treaty)
that the Commission is bound to interact with member states, that con-
cerned non-governmental actors have a voice in the process, and that the
elaboration of policies respects agreed-upon principles and rules. The
interests at stake are high and the process does have its weaknesses. But
it is not unreasonable to assume that European state aid law “deserves”
recognition and is hence on the whole legitimate, in the Habermasian
sense of the term.”® Dieter Wolf’s skepticism stems primarily from the

52 Chapter 3, sections 3.3.1-3.3.4 and 3.4.

53 Cf. the descriptions of the approaches in chapter 1, section 1.3 and the summary in
chapter 4, section 4.3.

54 See chapter 3, section 3.3.2; chapter 1, section 1.3.2; and chapter 6, section 6.2.2.

55 See on this term section 7.3.4.1 above.

56 T am not aware of a study on state aid law which uses such an interpretative framework.
For competition law in general, however, see Wesseling (2000).
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observation that at national level the constant confirmation of competi-
tive principles by all the concerned actors did not motivate the national
German government to make use of the powers at its disposal. It seems
quite obvious, however, that the notoriously weak shadow of the German
law cannot exert the same disciplining power that has been developed by
European law.

7.4.2  “Market-correcting” regulation and poliry building

Foodstuffs regulation has been chosen as an exemplary field of social reg-
ulation, because the need to protect consumers from risks to their health
in Europeanizing and globalizing food markets is, in principle, uncon-
tested and the regulatory machineries that have in fact been established
are impressive. There is a rich body of law with which the member states
of the EU and WTO members have to comply. Even those large parts
of foodstuffs regulation which function more or less smoothly and where
stable administrative routines have been established are a noteworthy
achievement. As Jiirgen Neyer notes,’’ foodstuffs regulation has become
genuinely transnational. Europeanization has not harmonized national
law; it has initiated a process of re-regulation and modernization — and
this achievement is widely recognized (Joerges 1994). If one takes into
account that Europeanization was an innovative and demanding process,
the record of compliance with foodstuffs law seems equally impressive.
But the complex European regulatory machinery has no real equivalent
at the international level — neither quantitatively nor qualitatively.”® The
focus of Jiirgen Neyer’s analysis on two causes célebres, namely the BSE
crisis and the hormones in beef saga, has one advantage. In both cases,
the formal proceedings were overshadowed by very high politics. The
BSE crisis was, according to the Commissioner for Agriculture, Franz
Fischler, “the biggest crisis the European Union ever had.” The hor-
mones case concerned a long-lasting, transatlantic conflict; at stake were
important agricultural interests, public anxieties over health risks, as well
as feeding and eating habits and cultures. These dimensions of the con-
flicts were the context within which compliance issues arose. The real
challenge, however, was to the potential of the EU and the WTO to dis-
cipline the disagreements between the parties and to civilize the public
quarrelling.

7.4.2.1 BSE In retrospect, the BSE crisis may one day turn
into a success story documenting the potential of the European system to

57 Chapter 4, section 4.1. 58 Chapter 4, section 4.5.3; see also Herwig 2004.
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detect errors and trace institutional malfunctioning, to further the emer-
gence of a European public space, to redefine the role of the European
Parliament, and to reform its institutions thoroughly. So much has hap-
pened. The European Commission has reorganized its services; it has
subsequently examined and established new institutional options; the
European Parliament has gained new authority and constructively rede-
fined its role in the supervision of the Commission. Equally remarkable
is the fact that Europe, so often blamed for its democratic deficits, has
brought the institutional malfunctions of its member states to the fore;
regulatory capacities and performance at member state level have been
improved rather than weakened; national regulators were exposed to crit-
ical observation both “vertically” and “horizontally” — and it seems obvi-
ous that this type of pluralism has the potential to grow into a productive
type of “regulatory competition.” Finally, a new institution, the European
Food Authority, was established.’” These interpretations might sound
overly optimistic. Indeed, they should be read with a caveat: the new insti-
tutional setting is not yet in full operation (see Vos 2000; Chalmers 2003).
And the performance of the legal system, upon which Jiirgen Neyer’s case
study focuses, is not overly impressive.

These observations are not meant to downplay the queries with com-
pliance that are described in chapter 4.°° The compliance incident started
when the Commission authorized the United Kingdom to export a range
of beef products as from August 1, 1999.°! That decision, however, was
complied with by neither France nor Germany which explained that they
would uphold their import bans. Their counter-alliance, however, did
not prove to be stable. Both countries pursued different strategies. The
French story is more dramatic. Its newly established Agence Frangaise de
Sécurité Sanitaire des Aliments (AFSSA), in an Advice of September 30,
1999, concluded that the risks associated with beef from the UK were still
significant. Backed by this authority, the French government informed
the European Commission on October 1, 1999, that it would not lift
the import ban on British beef. The Commission did not give in. It
sought, and received, confirmation of its position from its own new
Scientific Steering Committee. On October 29, 1999, that Committee

59 See COM(2001) 475 final announcing: “Today, the DG Health and Consumer Pro-
tection website publishes new pages on the European Food Authority providing an
overview of the ongoing legislative process for establishing the Authority, an update
on its future mission and the scope of its activities, tasks and organisational matters, as
well as information on the ongoing work of the Interim Scientific Advisory Forum”; see
http://europa.eu.int/comm/food/fs/efa/index_en.html. The new authority was soon (on
January 21, 2002) formally established: see http://www.efsa.eu.int.

60 See, especially, section 4.4.

61 See Commission Decision 99/514, OJ 1999 No. 1.195/42.
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unanimously concluded that the concern expressed by the AFSSA was
unfounded.

But here the law ran into trouble. Could the Commission proclaim
some kind of supremacy doctrine in the field of “science”? The Com-
mission itself apparently had some doubts. It contented itself with
threatening France with infringement proceedings, while searching for a
“political” solution. However, after the AFSSA had once again confirmed
its precautionary position, the French government officially declared on
December 8, 1999 that it would not lift its embargo. On January 14,
2000, the Commission submitted a complaint to the European Court
of Justice (EC]). I wondered in a comment whether that step was to be
taken seriously (Joerges 2001: 8). But Advocate General Mischo, in his
opinion delivered on September 20, 2001,°% concluded that, “by pro-
hibiting the direct import from the United Kingdom of products eligible
under the date-based export scheme, the French Republic has failed to
fulfill its obligations,” asserting inzer alia that “a member state cannot take
refuge behind the opinion issued by a national scientific body in order
to oppose it [a decision backed by the authority of the Commission’s
Scientific Steering Committee (SSC)], at least where, as was the case
here, the national body’s objections subsequent to the SSC’s opinion
relied upon by the Commission when taking its decision have been sub-
mitted to the SSC for consideration and held to be unfounded by it” (para.
120). This is a puzzling intrusion of law into scientific expertise, which the
Advocate General confirmed in the following paragraph: “While it can
be accepted that an aspect of a tricky case may possibly have eluded the
SSC initially, equally it cannot be accepted that, once the SSC has been
informed of that matter, examined it and found it to lack pertinence, the
Member State in question may challenge the scientific authority attached
to the SSC’s opinions, unless it proves a malfunction at the level of that
body, a situation which, it is to be hoped, will never materialize, so dra-
matic would the effect be as regards the legitimacy of the action of the
Community bodies.”

The EC]J’s reasoning was then indeed more cautious. Even though the
EC]J confirmed that “by refusing to permit the marketing in its territory
after 30 December 1999 of products subject to that scheme which are
correctly marked or labeled, the French Republic has failed to fulfill its
obligations,” it did not endorse the Advocate General’s reasoning fully.
Instead, the EC]J examined and approved the fairness of the proceed-
ings. The EC]J consequently appealed to the “juridification” of conflict
resolution, examined the quality of the legal framework, and found that

62 Case 1/00, Commission v. France [2001] ECR I-9989.
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France could have defended its views adequately. This is not an asser-
tion of blatant supremacy. And, ultimately, France could be expected to
comply.

7.4.2.2 Hormones in beef In a comparative evaluation, the Euro-
pean level and the WTO level of governance contrast markedly in
two respects (see Scott 2000: 144 ff., 159 ff.; see, also, Bernauer
2000a, 2000b; Victor 2000). On the one hand, governance in the Euro-
pean Union is certainly more comprehensive and legalization much
more advanced than at the international level. On the other hand, the
argumentative style of WTO opinions differs markedly from that of
ECJ judgments: they employ extensive reasoning, rather than French
formalism; deliberation and persuasion rather than dry juridical “top-
down” deduction. The Appellate Body took much of the European rea-
soning really seriously (see Perez 1998; Joerges 2001). It adopted a broad
understanding of the notion of “risk” and its “scientific justification,”
explaining that “it is not only risk ascertainable in a science laboratory . . .
but also risk in human societies as they actually exist, in other words,
the actual potential for adverse effects on human health in the real world
where people live and work and die” that has to be evaluated.®® This is why
bad veterinary practices can constitute a risk. It was even accepted that
the “intense concern” of European consumers rather than protectionist
interests was the predominant motivation for introducing and upholding
the hormones ban.’* In the end, however, science won the contest for
the metanorm, which all WTO members have to respect: the reports and
studies, the Appellate Body found, did not sufficiently substantiate the
carcinogenic or genotoxic potential of the contested hormones.®’

This, however, by no means put an end to the hormones saga. The
struggle over the proper interpretation and implementation of the Appel-
late Body’s findings and recommendations went on (Joerges 2001). The
Commission continued its fight for the recognition of the precautionary
principle (Christoforou 2003; Majone 2002; see also Joerges and Neyer
2003).

The most recent effort of the EU to ensure the compatibility of its posi-
tion with the DSB’s opinion is its adoption of Directive 03/74/EC.°° This
Directive upholds the ban on the growth-promoting hormone oestradiol
178 plus five additional hormones, however allowing certain restricted

63 See para. 187 in WT/DS26/AB/R, accessible at www.wto.org.

%4 Ibid., para. 245. % Ibid., para. 200.

%6 Directive 03/74/EC concerning the prohibition on the use in stockfarming of certain
substances having a hormonal or thyrostatic action and of beta-agonists, O] 2003
No. L.262/17.
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use for therapeutic purposes or zootechnical treatment. The risk accep-
tance variables are explained in the preamble. The European Commission
underlined in a press release the EU commitment to WTO obligations.®”
The impression of this move on the EU’s critics will most probably be lim-
ited. When contrasting the compliance record of both systems, it seems at
any rate safe to conclude that the EU’s record is better, even though it is
difficult to tell whether that victory should be attributed to the long calm-
ing down period before the ECJ] handed down its judgment. The more
fundamental challenge of the BSE crisis and the hormones dispute, how-
ever, was the potential of the EU and the WTO to respond constructively
to a complex and politicized conflict. It is here where the EU has clearly
much more to offer. Michael Ziirn and Jirgen Neyer suggest in their sum-
marized conclusions on the conditions of compliance®® that it is hardly
possible, let alone wise, for democratically elected and politically account-
able actors to disregard serious public concerns in their constituency in
the name of legal supranationalism. That view is fully compatible with
a normative interpretation that looks at the responses to the BSE crisis
in the broader context of the formation of a European polity and the
constitutionalization of its multilevel system of governance. Rather than
complaining about some dedifferentiation of law and politics in the wake
of the crisis, one may read the desire of the public in France, and of French
and German institutions and politicians, not to be treated as “subjects”
of European decisions but as citizens and actors with a voice of their own
in European affairs. Similarly, one might interpret the EU’s insistence
upon its reading of the principle of precaution, as against the outcomes
of WTO dispute settlements, as a defense of the legitimacy of European
political processes against a substitution of diplomacy by legalized deci-
sion making. We will return to this background to compliance problems
below.

7.4.3  “Market-breaking” redistribution: Germany’s
Lianderfinanzausgleich and European funds

Jurgen Neyer’s concluding observation in his analysis of European and
German redistribution schemes is surprising: the arrangements foreseen
at both levels “are very similar in terms of the range of actors they involve
and their redistributive intensity, as well as their similar degrees of mon-
itoring, sanctioning, dispute settlement, legal and civil internalization,
and participation.”®® For political scientists, the surprise is for two main

67 Commission press release of October 15, 2003, IP/03/1393.
68 Chapter 6, section 6.2.3. 9% Chapter 5, section 5.5.
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reasons. Prominent analysts of the EU argue that redistributive poli-
tics are deeply political and depend for their acceptance upon majori-
tarian approval (Majone 2001). This conceptual argument is backed by
what Jiirgen Neyer characterizes as the “communitarian” presumption:’°
Germans may be ready to support fellow-Germans, but they cannot be
expected to give their money to other Europeans.

Lawyers are less impressed. There is hardly a single conceivable norm
which complies less with the criterion of “precision” given by Abbott
et al. (2000: 412-415) as a constitutive feature of “legalization” than the
constitutional provisions of Germany’s Basic Law (Articles 72(3) and
106(3)) as well as Articles 158 ff. EU Treaty, which stipulate a legally
binding commitment to solidarity among the Ldnder of Germany and the
member states of the EU respectively. And yet, large sums of money are
being distributed both within Germany and from the EU to economically
weak regions, even though the solidarity that is allegedly required to bring
about such commitments is a non-legal mystery.

Exactly because the basis of these redistributive commitments is inde-
terminate, compliance research has addressed the processes in which
these vague provisions are concretized into clearer obligations. Thus,
Neyer’s contribution is not concerned with either the correctness or the
irregularities in implementing pertinent secondary legislation and pro-
grams, but rather with explaining why these commitments are taken so
seriously. His findings surprise and illuminate in many respects. His thesis
that the European “interest-based form of integration” can easily com-
pete with a “community-based form of integration” within nation-states
is significant for the defenders of statehood and illuminates the state of
the European polity. Equally plausible seems to be his suggestion that
the resistance of the richer Ldnder in Germany to the continuation of the
existing regime is indicative of an erosion of its legitimacy. The desire for
more economic rationality and new incentive-based distributive schemes
could bring about a Germany which is more like a Union and less like a
federal republic.

7.4.4  Compliance with purposive programs

The control of state aid, the regulation of food safety, the intergovern-
mental transfer payments in Germany’s Ldnderfinanzausgleich and the
framework of the European Structural and Cohesion Funds are all pur-
posive rather than legal programs. But complex legal regulations can
never work with one side of that dichotomy alone. Our examples offer an

70 Chapter 5, section 5.1.
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interesting typology. The redistributive programs are the least legalized.
They have only been weakly proceduralized. To a great extent their imple-
mentation is left instead to political negotiations. Foodstuffs regulation
is a field in which scientific expertise and risk management have substi-
tuted conditional legal programs; but the law has responded by extensive
proceduralization. European state aid law has only imperfectly institu-
tionalized economic rationality. Member states again and again defend
their autonomy and the law pays tribute to the unsettled controversies
over Europe’s “economic constitution.” It therefore comes as no sur-
prise that the case study on redistributive policies has become more of a
report on the compliance with constitutional commitments than a study
of compliance with legal rules. It is equally unsurprising that the study
on the hormones controversy sheds light on the limits of governance
through expertise, whereas the BSE controversy documents how Europe
has learned to make prudent use of the proceduralization of foodstuffs
regulation. Dieter Wolf could have found a lot of similar evidence in the
field of state aid control. Since he decided not to focus on exemplary cases
from a very broad field he was forced to work at a different level of abstrac-
tion, which made it possible for him to document the very remarkable
progress of the European system in the establishment of its — imperfectly
legalized — supervision and control of state aids. All of these observations
confirm the significance of the “third dimension” of compliance, which
is introduced in section 7.1.2 above and is continually touched upon
throughout, namely the interdependence of compliance and legitimacy.
To this topic we return in the following concluding comments.

7.5 A restatement and outlook

In a short essay published ten years ago, Habermas (1994b) described
lawyers’ and social scientists’ treatment of law in general, and of the
Rechisstaar and democracy in particular, as opening up a kind of schism
between the disciplines. Each discipline, he argued, tends to approach
law according to its own logic, which cannot be communicated across
the disciplinary borders. Lawyers restrict themselves to normative issues
(and, specifically, to legal reasoning), whereas social scientists specialize
in empirical dimensions (and their explanations). Habermas’s observa-
tion related to the law of constitutional states, but it applies equally to
European and international law.

Social scientists tend to perceive law — if they see it at all — from exzernal
perspectives. They do not engage in the business of a lege arris applica-
tion of rules, but explore their impact on society, their effectiveness, or
they analyze processes of implementation. They thus tend to avoid the
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prescriptive dimension of law; normative issues, as dealt with by lawyers,
are an aliud to truly scientific operations. This situation corresponds pre-
cisely with the state of the non-relationship between the legal and social
sciences — in the national as well as in the international context — that
was sketched out in the introduction:”' namely, the disregard of compli-
ance issues by lawyers, and the preoccupation of political scientists with
explanations for state behavior.

Our whole project was an effort to overcome these delineations. As we
have asserted, the reconfigurations of our disciplines do not involve just
an abstract normative agenda, but ongoing theoretical efforts. Reconfigu-
ration occurs at all levels of governance. It has long been observed within
nation-states, where legal policy has started to reflect the law’s operation
in complex societies. At the “highest” level of governance, the borderlines
between law, soft law, and legal regimes have become blurred, and the
definition of “law” has loosened the inherited links to states and their
coercive powers.

These are by no means developments without risks. Throughout the
whole project and in the preceding sections, we have pointed to their
ambivalence and underlined the need to retain the law’s commitment to
democratic notions of legitimate governance and the need to regain a new
equilibrium between “facticity” and “validity,” the analytical reconstruc-
tion of governance structures and their normative qualities.

7.5.1  The indeterminacy of law at all levels of governance

What at first sight looks paradoxical is, upon closer inspection, easy to
explain: it is the indeterminacy of law and the uncertainties involved in all
interpretative efforts by academics and practitioners seeking to cope with
that indeterminacy, which can motivate lawyers to listen to the explana-
tory effort of political scientists. And it is their understanding of the
“intrinsic ambiguity” of law which can help them to develop sufficiently
complex reconstructions of compliance phenomena and thereby allow
them to take account of the productive dimension of legal practices.”?
This starting point is not in line with the expectations which political
scientists tend to articulate when they turn to their neighboring disci-
pline and try to uphold their methodological standards. The admonition
of Abbott et al. (2000: 403) seems quite representative: “[D]efinitions
should turn on a coherent set of identifiable attributes. These should
be sufficiently few that situations can be readily characterized . . . and

71 Sections 7.1 and 7.2. 72 See sections 7.3.2.1 and 7.3.4.1 above.
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sufficiently important that changes in their values will influence the pro-
cess being studied.”

We do not of course question the good disciplinary reasons for such
quests. What we do insist upon is that these methodological virtues do not
govern the life of the law. Legal systems have to accept the inevitability of
the “operation called Terstehen,” the insight that a rule cannot determine
its own application and the gaps between “Begriindungs- und Anwendungs-
diskursen” (Gunther 1988). All of these are efforts to understand and to
cope with a very real phenomenon, which empirical research must not
define away. This phenomenon is present at all levels of governance,
although it differs with the intensity of legalization. It also varies with
the methodological conventions of national, European, and international
legal systems. Differences in legalization at the three levels of governance
stem from differences in the coercive “quality” of norms (a legal asset, not
a sociological one!) and make themselves felt in argumentative practices.
And, more obviously, these differences are felt in the different percep-
tions of the “law’s” context, especially in the different perceptions of the
relationship between the legal and the political system. To recall only a
single example: non-compliance with the law is rarely admitted openly
in the juridified world of the constitutional nation-state. At the interna-
tional level, the gap between what the law claims and the actual power it
possesses is even wider; and the demand for, and the possibility of using,
explanatory approaches is hence much higher.

7.5.2  The turn to governance and its legal challenges

One important implication of these insights into the productive dimen-
sion of legal practice in the context of our project is the possibility and
relevance of comparisons: comparisons are possible because the differ-
ences between national, European, and international law have become
gradual, but remain important because they are significant. All of this
seems to us to be as irrefutable as it is uncomfortable. If compliance
research sought to focus on uncontroversial interpretations, or on areas
in which the resolution of controversies has been delegated to courts or
court-like bodies, as Abbott et al. (2000: 401) seem to suggest it should,
it would risk misstating the reality which it is expected to explore.

One important reason for the blurring of the differences between the
once distinctive characteristics of national, European, and international
law is “the turn to governance.” This origin of that notion and the vari-
eties of its meaning need not concern us here in any detail. We use it
to designate actor configurations and problem-solving activities, which
do not fit into the institutional frameworks that national, European, and
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international law foresaw, but which have instead emerged as responses to
functional exigencies. These exigencies are twofold. In section 7.3.1.2 we
underlined the needs of narional legal systems to respond to the failures
of regulatory law, to integrate expert knowledge, to resort to the man-
agement capacities of private enterprises, and to co-operate with non-
governmental organizations. In the sections dealing with European and
WTO law (7.3.2.2 and 7.3.3.1), Europeanization and globalization pro-
cesses are identified as “external” promoters of governance arrangements
which amount, in many important sectors, such as standardization, to the
emergence of a type of legalization, which can be usefully characterized
as “private transnationalism” (Schepel 2003: Chapter 2).

The career of the term is deeply rooted in the material question.
“Governance” refers to the combination of activities that take place
between the application of rules on the one hand, and the problem-solving
that surrounds them on the other. The term disregards the public/private
divide and hence faithfully mirrors modern regulatory practices. It com-
prises the governmental and non-governmental activities of bureaucra-
cies, the judiciary, private firms, and associations. Last, but not least,
we can apply the notion to the nation-state, within the EU, and beyond.
The many actors and institutional levels that are often included in the
concept may also mirror the many dimensions, complexities, and the
transboundary character of the problems involved. Governance has been
used to address our recognition that regulatory processes are not one-
dimensional and administrative; on the contrary, regulation involves the
interaction of very diverse contributors, including scientific expertise,
law, economics, politics, consumer reactions, and the mass media, and it
depends on preparatory research as much as on implementation (see
Jachtenfuchs and Kohler-Koch 2003). It is important for lawyers to
underline the point that “governance” comprises a broad variety of pro-
cedural standards, including both scientific quality and notions of justice
(Sand 1998). Nonetheless, the concept seems to retain a positive, dis-
criminating sense or message; namely, that we have an irrefutable need
to “organize” our social and economic life, to build institutions, and to
take political decisions (see Kohler-Koch 1999).

The problems that these practices pose for state-focused compliance
research are not overly intriguing.”> From a legal perspective, however,

73 «[T]he focus on regulations which address themselves to territorially defined units does
not imply an exclusion of societal actors from the study in general. On the contrary,
we systematically differentiate between the immediate addressees of a regulation and
those who are affected by it in other ways. While the former are those actors that are
primarily required by the regulation to undertake or refrain from certain activities (and
to whom the question of compliance or non-compliance applies), the number of those
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the brave new world of governance gives rise to two interdependent
queries. One concerns the erosion of the public/private distinction, a phe-
nomenon which is gaining an ever more dramatic importance. The sec-
ond concern may be less visible but seems even more intriguing. The legal
system, as Luhmann (1993) has stressed so often, distinguishes between
legal and illegal acts and operations. The operation of this binary code
is now confronted everywhere with arrangements that seek to overcome
the impasses of legal “solutions” to perceived problems. While gover-
nance arrangements seek the law’s support, they also challenge the law’s
rule through a dejuridification of the polity. If, and because, governance
“occurs” outside the formally envisaged institutions, normative yardsticks
for their assessment are not easily available.

Within national legal systems, the turn to governance was accompa-
nied (and even promoted) by new legal methodologies,”* which inspired
sophisticated concepts for the supervision of governance arrange-
ments (see, e.g., Black 1996). Similar strategies were developed at the
European level (e.g., Joerges, Schepel and Vos 1999; Schepel 2003:
Chapter 6). This is not to say, however, that such suggestions, if they were
noticed at all, have led to any consolidated opinion. The turn to gover-
nance leads lawyers into uncharted waters. Uncertainties are unavoidable
exactly because governance “occurs” outside the formally envisaged insti-
tutions and the established normative yardsticks for their assessment are
unavailable.

7.5.3  Consututionalism, “Recht-Fertigung™ and
transnational governance

“Is law — understood as a normatively meaningful form of social regula-
tion — conceivable or indeed possible beyond the nation-state?” Michael
Zurn is well aware of the programmatic character of the question with
which he opens this study.”” He operates with a threefold assumption:
(1) compliance issues are embedded in problems of social ordering;
(2) the legitimacy of social ordering is inconceivable without law; (3)
in postnational situations such law must lose its formerly constitutive
links to the state.

who are ultimately affected by the regulation can be far greater than the number of
its direct addressees . . . [W]e therefore include and distinguish between regulatory
addressees, regulatory targets, and affected actors. However, only territorial political
units — as regulatory addressees — appear as dependent variables. Regulatory targets and
affected actors are included on the side of the independent variable” (chapter 1, section
1.2.2).

74 Cf. section 7.3.2.2 above. 7 Chapter 1, first sentence.
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All of these assumptions point to highly topical theoretical debates
in various legal disciplines, namely in legal theory and in European and
international law.”® “Constitutionalism” is the notion most widely used to
reconstruct the interdependence of law and legitimacy. Deliberative theo-
ries of democracy are the most explicit in that respect. According to
this tradition, “constitutionalism” is understood as a reflexive or circu-
lar operation. The specific quality or aspiration of constitutional law is
that it legitimizes governance — gaining its own constitutive legitimacy
from its embeddedness in democratic processes: “good” law is both the
result of, and the precondition for, such deliberative political processes
(Gerstenberg 1997: 9 ff.; programmatically for the EU see Eriksen and
Fossum 2000; Eriksen, Fossum and Menéndez 2003).

This co-originality thesis emerged from reflections on constitutional
states. This is why the “postnational constellation” is a fundamental chal-
lenge to theories of deliberative democracy: Is it conceivable that transna-
tional governance can be legitimized through legal prescriptions, such
that “good” transnational governance remains committed to rule-of-law
ideals and the legitimacy of “law-mediated” transnational governance?
Jurgen Neyer and I, with our concept of “deliberative supranationalism,”
have submitted a tentative answer, which was restricted to the conditions
of European governance in a specific field (Joerges and Neyer 1997a;
see also Joerges 2000 and 2003b). We conceptualized European law as
a species of conflict of laws, a law which responds to “true conflicts” by
principles and rules which are acceptable to all concerned polities — this
is its supranational dimension. We have interpreted its resort to “deliber-
ative” problem-solving as an alternative to hierarchical legal structures —
and as a possible alternative path towards law-mediated legitimate gover-
nance in postnational situations. The notion of “constitutionalization,”
if understood as the search for law which would ensure the delibera-
tive quality of decision-making processes, purified from its connotations
with the state, captures the precarious legitimacy problematic of transna-
tional governance, albeit somewhat unfortunately.”” A study on compli-
ance should not be expected to deliver comprehensive answers to these
queries. Enough is achieved if it becomes apparent that our efforts to
understand compliance have revealed common concerns. (1) The turn to
governance forces lawyers to renew their understanding of constitution-
alism. (2) Within national legal systems and even more so in postnational
situations, this endeavor requires a radically procedural understanding
of law, a continuous reflection on the context in which law emerges and

76 See in particular sections 7.3.1.3, 7.3.2.3, and 7.3.3.3 above.
77 See section 7.3.4.2 above.
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on the conditions which favour its justice. (3) “Constitutionalization”
means gradually to codify the insights that the process produces. Implicit
in that term is the idea of law-mediated legitimacy. In that respect it is
hopefully more precise and certainly more demanding than the quest for
democracy protected by law in the constitutional state (cf. Joerges 2003,
2004).

All of these formulas relate to ongoing debates in legal science. They
are not identical, but are compatible with the agenda spelled out in the
previous chapters. As the introductory chapter underlines, deliberation
has become “the normative leitmotiv that inspires the organization of
transnational problem-solving and assessment. A supranational charter
is, thereby, neither required to represent a territorial state nor does it
presuppose the dissolution of national political systems. What it does
require, however, is that the interests and concerns of non-nationals
should be considered and legalized through juridification at levels beyond
the nation-state and through the internalization of international regula-
tions”’® (see also Neyer 2003 with regard to the EU, and Ziirn 2001
on the notion of complex governance beyond the nation-state; also Ziirn
and Wolf 1999). Similar ideas can be found elsewhere — among both
lawyers and political scientists (see e.g. Picciotto 2000; Dryzek 1990,
1999). They may not yet have achieved the status of a theory. But
they designate a promising three-dimensional agenda which is concerned
with (1) the internalization of “compliance” issues by legal theories and
the establishment of new governance arrangements; (2) the acceptance
of gradualizing conceptions of law at all levels; and (3) the interplay of
facticity and normativity in the generation of legitimacy.

78 Chapter 1, section 1.4.4.
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