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PREFACE

In this book, the authors have attempted to compile a selection of materials on
the law of contract consisting of case law, statutory material and academic
commentary which will assist students in this subject at both degree level and
higher non-degree level. It is hoped that the selection of materials and
accompanying text will permit an appreciation of the key issues relevant to
the study of this branch of the law.

By selecting academic commentary, as well as case law and statutory
materials, the authors hope that students will be able to glean an
understanding of the wider context in which the law of contract operates. The
materials selected are also augmented by a brief analysis of the relevant issues
in text form, thereby providing readers with the opportunity to engage in
wide reading by reference to footnoted material.

The book is based on an issues approach, being subdivided into four parts,
namely: (I) Introduction; (II) Contract Formation and Negotiation;
(IIT) Obligations and Risks; and (IV) Performance, Breach and Remedies for
Breach of Contract. The first of these parts examines briefly the purposes
served by the various rules gathered together under the banner of contract
law and pays some attention to policies and ideologies underlying many of
the case extracts which follow in later chapters of the book. Part II, on contract
formation and negotiation, critically examines the so called classical rules of
contract formation and questions whether agreement supported by bargain
based consideration is really the basis for contract formation. This part also
includes a chapter on the notion of good faith in contract negotiation and the
modern expectation that a contracting party will not seek to gain an unfair
advantage over others. Part III deals with the issues of obligations and risks
arising from the contract and the role of the court as an allocator of risks
arising from the contracting process. This part also considers the rules on
contractual fairness and generally examines the legal concepts which allow a
court to police the contract in the interests of justice. The final part is the
longest and concentrates on what is, in practical terms, the most important
aspect of contract law, namely, the rules applicable to performance of the
contract and the remedies for breach of contract.

Throughout the book, the authors have attempted to relate rules of the law
of contract to other aspects of the law of civil obligations. As a result, there is
reference to relevant rules of tort law and the law of restitution, which should
enable students to place this subject in its wider context. The part on remedies
in particular makes a number of comparisons between ‘contractual” rules and
‘tortious’ rules, especially in relation to the issues of remoteness of loss,
quantification of damages and factual causation.

Readers should note the changes to terminology since the coming into
force of the Civil Procedure Rules 1999. We have used the new term ‘claimant’
when discussing general principles of law and the decided cases post-CPR,
but have kept the old style “plaintiff’ in extracts from and discussion of pre-
CPR cases.
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In this edition, there have been changes in the responsibilities of the
authors. While the first edition of this book was written substantially by the
first named author, Martin Davis has taken a much bigger responsibility for
updating work in this edition. For taking this additional responsibility, David
Oughton is very appreciative.

The authors would like to express their thanks and appreciation to all the
staff at Cavendish Publishing, especially Cara Annett for her unfailing
patience in waiting for the arrival of the manuscript. Furthermore, we both
very much appreciate the considerable help afforded by Veronica Matthew at
De Montfort University, particularly for her unstinting help in reviewing the
first edition and helping at proof stage. Authors invariably need support from
those closest to them. David Oughton would like to thank Sue, Gareth and
Karen for putting up with a sometimes grumpy husband and father as he sat
staring at a computer screen awaiting inspiration. Their support is much
appreciated. Martin Davis would similarly like to thank Jennie.

As far as possible, we have attempted to state the law as it stood at the end
of September 2000.

David Oughton
Martin Davis
October 2000

viii



CONTENTS

Acknowledgments

Preface

Table of Cases

Table of Statutes

Table of Statutory Instruments

PART I: INTRODUCTION

1 WHATIS CONTRACT LAW ALL ABOUT?

LAW OF CONTRACT, LAW OF CONTRACTS OR THE LAW
RELATING TO CONTRACTS?

PROMISES AND RELIANCE

IDEOLOGIES OF CONTRACT LAW

VOLUNTARILY ASSUMED AND LEGALLY IMPOSED
OBLIGATIONS

PROTECTED INTERESTS

CONCURRENT CONTRACTUAL AND TORTIOUS LIABILITY

PART II: CONTRACT FORMATION AND NEGOTIATION

2 AGREEMENT

AGREEMENT: MYTH OR REALITY?

OFFER AND ACCEPTANCE

OFFER

ACCEPTANCE

THE CONTENT OF AGREEMENTS

MISTAKE AND MISUNDERSTANDING IN AGREEMENT
FORMATION

3 THE ENFORCEMENT OF PROMISES
REASONS FOR ENFORCING PROMISES
FORMALITIES
CONSIDERATION
PROMISES WHICH INDUCE RELIANCE

4 NEGOTIATING IN GOOD FAITH
DISCLOSURE OF MATERIAL FACTS AND THE REQUIREMENT
OF GOOD FAITH
MISREPRESENTATION
OTHER ASPECTS OF FAIRNESS IN THE NEGOTIATION
PROCESS

ix

vii
xiii
xlv

li

(€8]

15
16
17

21
21
24
26
38
70

81

91
91
94
97
136

159

161
169

177



Sourcebook on Contract Law

PART III: OBLIGATIONS AND RISKS

5 THE TERMS OF THE CONTRACT 189
TERMS AND REPRESENTATIONS 190
CERTAINTY OF TERMS 205
EXPRESS TERMS 219
IMPLIED TERMS 224
CLASSIFICATION OF TERMS 243

6 UNANTICIPATED RISKS 245
INTRODUCTION 245
PRINCIPLES OF RISK ALLOCATION 245
NON-AGREEMENT MISTAKES 247
FRUSTRATION OF CONTRACTS 282

7 CONTRACTUAL UNFAIRNESS 337
CONFLICTING VALUES 337
INEQUALITY OF BARGAINING POWER - A GENERAL

PRINCIPLE? 338
DURESS 340
UNDUE PRESSURE AND UNDUE INFLUENCE 357

8 STANDARD FORM CONTRACTS AND EXEMPTION CLAUSES 391

EXEMPTION CLAUSES 392
JUDICIAL INTERVENTION 393
CONSTRUCTION AND INTERPRETATION 393
LEGISLATIVE INTERVENTION 408
OTHER REGULATION OF STANDARD FORMS 431

PART IV: PERFORMANCE, BREACH AND
REMEDIES FOR BREACH OF CONTRACT

9 FACTORS GIVING RISE TO A REMEDY 449
PERFORMANCE OBLIGATIONS AND BREACH OF CONTRACT 449
PERFORMANCE 449
BREACHES OF CONTRACT GIVING RISE TO THE RIGHT TO

WITHHOLD PERFORMANCE 459

10 LONG TERM RELATIONSHIPS 497

DISCRETE AND RELATIONAL CONTRACTING 497

VARIATION OF THE CONTRACT 502



Contents

11 COMPELLING PERFORMANCE 519

SPECIFIC PERFORMANCE AND INJUNCTIONS 519
THE BARS TO SPECIFIC PERFORMANCE 523
INJUNCTIONS 548
ACTIONS FOR THE PRICE 548
12 FACTORS LIMITING AN AWARD OF DAMAGES 557
FACTUAL CAUSATION 557
LEGAL CAUSATION OR REMOTENESS OF LOSS 569
MITIGATION OF LOSS 591
ANTICIPATORY BREACH OF CONTRACT 600
13 QUANTIFICATION OF DAMAGES 603
TYPES OF DAMAGE 603
PERSONAL INJURIES INCLUDING MENTAL DISTRESS 603
DAMAGE TO PROPERTY 620
FINANCIAL LOSS 631
DAMAGES FOR MISREPRESENTATION AND FRAUD 647
14 RESTITUTIONARY REMEDIES 665
ENRICHMENT 665
UNJUST FACTORS 666

15 PRIVITY OF CONTRACT - THE RANGE OF LIABILITY

FOR BREACH OF CONTRACT 691
INTRODUCTION 691
THE GENERAL RULE 691
CIRCUMVENTING THE DOCTRINE OF PRIVITY 710
EXCEPTIONS TO THE DOCTRINE OF PRIVITY 727

Bibliography 747

Index 753

xi






TABLE OF CASES

Adams v Lancashire and Yorkshire Railway Co

(I869) LR A CP 739 .ttt ettt e e e et e e e 568
Adams v Lindsell (1818) 1B & AId 681 ..o 54,59
Adderley v Dixon (1824) ChD 103 ... ...t 524
Addie v The Western Bank (1864) 36 Sc Jur 399 (Scot) .. ... 678
Addis v Gramophone Co Ltd [1909-11] AlERRep 1, HL ............ 605, 610, 615-20
Adler v Dickson [1955] 1 QB 158 ... .ot e 713
Admiralty Comrs v SS Checkiang [1926] AC637 ..........c.ooviiiiiii ... 629
Affréteurs Réunis SA, Les v Leopold Walford

(London) Ltd [1919] AC 801, HL . ... ... 722,723,726
Ahmed Anguilla Bin Hadjee Mohamed Salleh Anguilla v

Estate & Trust Agencies (1927) Ltd [1938] 3 ALER106 ...................... 525
Ailsa Craig Fishing Co Ltd v Malvern Fishing

CoLtd [1983] TWLR 964, HL . ...ttt 401, 407
Alan (W]) & Co Ltd v El Nasr Export and

Import CoLtd [1972]2QB 189 ...... ...t 150, 509, 510
Albert (L) & Son v Armstrong Rubber Co

(1949) 178 F2d 182 .. v ettt ettt e e e e 642
Alderslade v Hendon Laundry Co Ltd [1945] KB 189, CA ............... 396, 398401
Alexander v Railway Executive [1951]2KB 882 .............. ... .. ... ... 80
Alfred McAlpine Construction Ltd v Panatown Ltd

(2000) The Times, 26 August, HL ................... ... ... ..., 708, 709, 740
Allcard v Skinner (1887) 35 Ch D 145;

[1886-90] ALERRep 90 ...t 339, 340, 357, 358, 360,

361, 364—66, 370
Allcard v Walker [1896] 2 Ch 369 .. ... ...t 272
Alley v Deschamps (1806) 13 Ves 225 ....... ..ottt 700
Alliance and Leicester Building Society

v Edgestop [1994] 2 ALER38 ... ..ottt 177
Allied Marine Transport Ltd v Vale do Rio Doce

Navegacao, The Leonidas D [1985] 2 ALER796 ............................ 505
Alman v Associated Newspapers Ltd (1980) unreported ........................ 662
Amalgamated Investment & Property Co Ltd v John

Walker & Sons Ltd [1977] 1 WLR 164, CA ... 272,280-82, 320
Amalgamated Investment and Property Co Ltd v Texas

Commerce International Bank Ltd [1982] 1QB 84, CA ........... ... ... ..... 153
André & Cie SA v Marine Transocean Ltd, The Splendid Sun

[1981]11 QB 694; [1981]2 AILER 993 . ...ttt 508
André et Cie SA v Ets Michel Blanc & Fils

[1977] 2 L1oyd’s Rep 166 .. .....ouiii i 653
Andrews Bros (Bournemouth) Ltd v Singer & Co Ltd

[1934] 1 KB 17, CA . e e 393, 394, 401

xiii



Sourcebook on Contract Law

Angel v]Jay [1911] 1TKB 666 ... ..ot 673
Anglia Television v Reed [1972] 1 QB 60;

[T971] BAINER 690 . ...ttt ettt e e ettt e 64043, 687
Anglo-Continental Holidays Ltd v Typaldos Lines

(London) Ltd [1967] 2 Lloyd’sRep 61 ...t 392, 430
Anns v London Borough of Merton [1977]2 ALER492 ......................... 586
Appleby v Myers (1867) LR2CP 651 .........ooiiiiiiiiiii... 290, 329, 335
Archdale (James) & Co Ltd v Comservices Ltd

[1954] 1 AL ER210; [1954] TWR 459 . . .o v i 718,719
Arcos v Ronaasen [1933] AC 470 . ... ittt e 470
Arrale v Costain Civil Engineering Ltd

[1976] 1LIoyd’'sSRep 98 .. ... 112
Ashington Piggeries Ltd v Christopher Hill Ltd

[1971] T AILER 847 .. oottt et e e e e e 587
Associated Japanese Bank (International) Ltd v Crédit du

Nord SA[1988] 3 AIER903 ....covviiiiiiiiie e 230, 256, 257, 26264,

270,273

Astley v Reynolds (1731) 2Str915 . ...t 100, 343
Atkins (GW) Ltd v Scott (1980) 7 Const LJ 215 ... 624
Atlantic Limes and Navigation Co Inc v Hallam Ltd,

The Lucy [1983] 1 Lloyd’s Rep 188 . ... ...t 662
Atlas Express v Kafco (Importers and Distributors) Ltd

[1989] TAIER 641 ..ot e e e 13, 347
AG of Hong Kong v Humphrey’s Estate Ltd

[1987] 2 AILER 387 ..o v te ettt e e e et e e e e 150
Attwood v Lamont [1920] BKB 571 . ..o v it 535
Attwood v Small (1838) 7ER 684 . . . ... v vttt 176, 670, 671
Austins of East Ham v Macey [1941] Ch 338 .......... ... .. .. ..oiiii.s 491
Avery v Bowden (1885) 5E&B714 ........ ... ... il 460, 484, 486, 487
Avon Finance Co Ltd v Bridger [1985] 2 AL ER 281 .................... 373,379, 382

B & S Contracts & Designs Ltd v Victor Green

Publications Ltd [1984] ICR 419 . . ...ttt e 351
Bailey v Bullock [1950] 2 ALER 1167 ... ..o 610, 612
Baily v De Crespingny [1861-73] AIERRep 332 ... 303
Bain v Fothergill [1874] 22 WR 261 ....... ...t 606
Bainbrigge v Browne (1881) 1I8Ch D188 ............ ... ... ..ot 378, 381
Balfour v Balfour [1919] 2KB 571, CA .. ... ..ot 112,135, 144, 145
Ball v Coggs (1710) 1 BroParl Cas 140 ........ ...t 540
Banco de Portugal v Waterlow & Sons Ltd

[1932] AC 452, HL ... e 598, 599

Xiv



Table of Cases

Banco Exterior Internacional v Mann [1995] 1 AIER936 . ...t 386

Bank Line v Arthus Capel & Co Ltd [1919] AC435,HL ................ 252,285, 288,

296, 309, 314

Bank of Baroda v Shah [1988] 3AIIER24 ...........coiiiiiiineinnn.. 385, 387, 388
Bank of Credit and Commerce International SA

v Aboody [1990] 1 QB 923; [1992] 4 ALER955 .................. 359-61, 373, 376,

378,379, 381

Bank of Montreal v Stuart [1911]AC120 . ...t 366, 369, 370, 376

Bank of Nova Scotia v Hellenic War Risks Association
(Bermuda) Ltd, The Good Luck [1990] 1 QOB 818;

[1989] 3 AIER 628 . ..ot 161, 230, 563, 565, 566
Bank of Scotland v Davis 1982 SLT 20 .........o ittt iiiieienns 443
Bank of Victoria Ltd v Mueller [1925] VLR 642 . ... ... i 378
Bannerman v White (1861) 1I0CBNS 844 ......... ...ttt 198, 204
Banque Financiere de la Cité v Westgate Insurance Co Ltd

[1989]12 AITER 952, CA ..ttt e 166, 167
Barber v Wolfe [1945] Ch 187 ... ..ot 491
Barclays Bank plc v Coleman [2000] 1T ALER385.................ooiuitt 372,389
Barclays Bank plc v Fairclough Building Ltd

[1995] 1T ALLER 289, CA .. e e e e e 565
Barclays Bank plc v O’Brien [1993] 4 AlER 417, HL ................ 359, 364, 373-75,

384, 386, 387
Barrett v Lounova (1982) Ltd [1989] 1T AIIER351 ..., 228,231
Barton v Armstrong [1976] AC104 ....................... 128, 341, 346, 347, 349, 350
Barwick v Buba (1857) 2CBNS 563 ... 460, 486
Basildon District Council v JE Lesser (Properties) Ltd

[1985] T AILER 20 .. e ettt ettt e e et et e e e e e e 232
Basma v Weeks [1950] AC 441 ... oot 722
Bates (Thomas) & Son Ltd v Wyndham’s (Lingerie) Ltd

[1981] T ALER 1077, CA ..o e 274,276,277
Beauchamp (Earl) v Winn (1873) 6 HL 223 ........... ... ... ..o, 268
Behnke v Bede Shipping Co Ltd [1927] 1 KB 649;

[1927] 27 LILReP 24 . ..o oot 528,529
Behrend v Produce Brokers Ltd [1920] 3KB530 . . ... oovitei i 455
Bell v Lever Bros Ltd [1932] AC 161;

[1931JAERRep LHL ...t 11,13, 161, 163, 167,

247,248, 256-60, 262-68,

270,271, 278, 673

Bennett v Bennett [1952] TKB 249 ... .. i e 123
Bentsen v Taylor, Sons & Co [1893]2QB274 ............ ..ot 482
Bentworth Finance Ltd v Lubert [1968] 1QB 680 ..........coviiiiiiiiieiian. 452

XV



Sourcebook on Contract Law

Beoco Ltd v Alfa Laval Co Ltd [1994] 4 Al ER 464, CA ......... ..o, 558, 559
Besseler, Waechter Glover & Co v South Derwent

Coal COLtd [1938] TKB 408 . . . .vte ittt et e e 514
Beswick v Beswick [1968] AC 58; [1967] 2 AL ER 1197, HL......... 13, 521-23, 530, 692,

698, 699, 702, 704, 706,
707,709,731, 740, 741

Bettini v Gye (1876) TQB 183 .. ... ... i 222,478
Billings (AC) & Sons Ltd v Riden [1957] 3 ALER 1 .......... ... ... .. ... ... 588
Birch v Paramount Estates Ltd (1956) 16 Estates Gazette 396 ................ 196, 197
Birmingham and District Land Co v London and North

Western Railway Co [1886]34 Ch D261 ........... ... ..., 152, 516
Bissett v Wilkinson [1927] AC 177, PC .. ..ottt 173,203, 204
Blackburn Bobbin Co Ltd v Allen [1918]2KB 467, CA ...................... 246, 310
Blackpool and Fylde Aeroclub Ltd v Blackpool Borough

Council [1990] 1 WLR 1195; [1990] 3 AIER25,CA . ...t viiiiii et 35,178
Bliss v South East Thames Regional Health Authority

[T987TICR 700 . .. eveet et et et e e e e e e e e 610
Bold v Hutchinson (1855) 20 Beavan 250 ...ttt 140
Bolton v Mahadeva [1972] T WLR 1009 ......... ... ittt 688
Boomer v Muir (1933) 24 P2d 570 ... ..ot 688
Boone v Eyre (1779) 2WmBL 1312 . ... ... . i 456
Borries v Hutchinson (1865) 18 CBNS 445 .. ..o 573
Boston Deep Sea Fishing & Ice Co Ltd

v Ansell (1888) 39 Ch D339 ... 491, 688
Boulton vJones (1857) 2 L EX 117 ..ottt e 84
Bowes v Shand (1877) 2 App Cas 455 . ... ..ot 474
Bowlay Logging Ltd v Domtar Ltd [1978] 4 WWR 105 .......................... 642
BP Exploration Co (Libya) Ltd

v Hunt (N0 2) [1979] 1TWLR783 ......ccovviiinienn... 296, 326, 327, 330, 334, 335
Bracewell v Appleby [1975] Ch 408; [1975] 1TAILER993 ............. ... ... ...... 685
Braddon Towers Ltd v International Stores Ltd

[T987] TEGLR 209 ...\ttt ettt et et e e e 545
Brandt v Liverpool, Brazil and River Plate Steam

Navigation CoLtd [1924] 1 KB575 ... 715
Bremer Handelsgesellschaft MbH v Continental Grain Co

[1983] 1 LIoyd’'sS Rep 269 ......ouii i 314
Bremer Handelsgesellschaft MbH v JH Rayner & Co Ltd

[1978] 2 Lloyd's Rep 73 ... oo 475
Bremer Vulkan Schiffbau und Maschinenfabrik

v South India Shipping Corpn [1981] AC909 ........... ...t 507

Xvi



Table of Cases

Brett vJS (1600) CrOEIZ 756 . . ..o vt ettt e et e e ettt e 111
Brikom Investments Ltd v Carr [1979] 2 AIER753 ... ... . o 509
Brimnes, The [1975] 1QB 929 .. ..o 61,743
Brinkibon Ltd v Stahag Stahl [1983] 2 AC34 ............ ...t 58, 61
Britain v Rossiter (1879) 11 QB 123 ... .. e 533
British Airways Board v Taylor [1976] 1 ALER65 .....................oooiiu... 171
British Bank for Foreign Trade

v Novinex [1949] 1 KB 628; [1949] 1 ALER 155, CA ..........ciiieeenn... 26,217
British Columbia Saw Mills Co

v Nettleship (1868) LR3CP 499 ......... ..o, 572,573
British Crane Hire v Ipswich Plant Hire [1975] QB 303 ....................... 13,243
British Electrical & Associated Industries (Cardiff) Ltd

v Patley Pressings Ltd [1953] TWLR 280 ... ... 212
British Movietonews Ltd v London and District

Cinemas Ltd [1952] AC 166 ...ttt e 285, 295
British Road Services Ltd v Arthur V Crutchley & Co Ltd

[1968] 1 Lloyd’s Rep 271; [1968] 1 ALER 811 ...............oiiiina.... 67,70
British Steel Corpn v Cleveland Bridge Engineering Co Ltd

[1984] T AILER 504 .. ovtttt et et eeiee e 70, 144, 181, 666

British Westinghouse Electric and Manufacturing Co
v Underground Railways Co of London Ltd

[1912] AC 689; [1911-13] ALERRep 63, HL . ................... 593, 596, 631, 635
Brocklehurst, Re [1977] 2 WLR 696 . ... ...t 340
Brogden v Directors of the Metropolitan Railway Co

(1877)2 AppCas 666, HL .......... ...l 26,37,46,47,49, 67
Brostrom (Axel) & Son v Louis Dreyfus & Co

(1932) 44 LILRep 136 ..ottt 562
Bruen v Bruce (Practice Note) [1959] TWLR 684 ..........coiiiiiiiiiennnnnn. 612
Bruner v Moore [1904] 1 Ch 305 . ... 511, 515
Bullock v Lloyds Bank Ltd [1955] Ch 317 ...t 364
Bunge Corpn New York v Tradax Export SA

[1981]2 ALERSI3, HL . ... 473
Burges v Wickham (1863) 33LJ QB 17 ....... ...t 725
Bushwall Properties Ltd v Vortex Properties Ltd

[1976] 2 ALER 283 ... .. 218
Butler Machine Tool Co Ltd v Ex-Cell-O Corpn (England)

Ltd [1979] 1WLR 401, CA ... e 4,61, 62, 68

CBS Songs Ltd v Amstrad Consumer Electronics plc

[1988] AC 1013; [1988] 2 AILER 484 . ... oo e 179
CCC Films (London) Ltd v Impact Quadrant Films Ltd
[1984] 3WLR 245; [1984] 3AILER298 ... ..\ 639, 640, 687

Xvii



Sourcebook on Contract Law

CIBC Mortgages plc v Pitt [1993] 4 ALER433, HL ............. 358, 359, 372, 373, 377
CN Marine Inc v Stena Line A/B (No 2), The Stena Nautica

[1982] 2 LIoyd's ReP 336 . ...t 528
CTN Cash & Carry Ltd v Gallagher Ltd

[1994] 4 ATTER 714, CA .o e 354
C & P Haulage v Middleton [1983] TWLR 1461 ............. ..o, 642
Caltex Oil (Australia) Pty Ltd v The Dredge Willemstad

(1976) 11 ALR 227 (AUS) « vt ettt et et e e e e e 587
Caparo Industries plc v Dickman [1990] 2 AC605 ........... ..., 177
Car & Universal Finance Co Ltd v Caldwell [1965] 1QB525.................. 84, 676
Carle & Montanari Inc v American Export Isbrandtsen

Lines Inc [1968] 1 Lloyd's Rep 260 .............ccoiiiiiiiiiiiiiiinn.n.. 716
Carlill v Carbolic Smoke Ball Co Ltd [1892] 2 QB 484;

[1893] 1QB 256, CA ...t 13, 26,27, 33, 35,51,

113,172, 459, 715
Carr-Glynn v Frearsons [1998] 4 AER 225 ............. .. ... ..., 711
Carslogie SS Co Ltd v Royal Norwegian Government,

The Carslogie [1952] Al ER 20; [1952] AC292 .......... ..., 560
Carter v Boehm (1766) 3 Burr 1905;

[1558-1774] ALERRep 183 ... ..ot 166, 167
Casey’s Patents, Re, Stewart v Casey [1892] 1Ch 104 ....................... 108,119
Cassidy v Ministry of Health [1951]2KB 343 ............ ... ... ... i 588
Cehave NV v Bremer Handelsgesellschaft MbH,

The Hansa Nord [1976] QB 44; [1975] 3 AER739 ................... 12, 470, 474
Cemp Properties (UK) Ltd v Dentsply Research &

Development Corpn [1991]2 EGLR 197 ........ ..., 661
Central London Property Trust v High Trees House Ltd

[1947]1 KB 130 ..ottt e e e et 5,12,148, 150, 152,

153, 508-11, 515, 516

Centrovincial Estate plc v Merchant Investors Assurance

CoLtd [1983] Com LR 158, CA ...ttt e 82
Chandelor v Lopus (1603) CroJac4 ...t 197
Chandler v Webster [1904] 1 KB 493 . ...t 323,325
Channel Home Centres Divisions of Grace Retail Corpn

v Grossman (1986) 795 F2d 291 .. ... ..ottt 184
Chanter v Hopkins (1838) 4 M & W399 ........ ..o 401
Chapleton v Barry Urban District Council [1940] 1 KB532 ....................... 75
Chaplin v Brammall [1908] 1KB 233 ........ ... 373
Chaplin v Hicks [1911-13] AL ERRep 224, CA ......... ... ... .. ittt 637, 638
Chapman v Westerby (1913) 58 SJ50 ....... ..ot 535
Chappell and Co Ltd v Nestlé Co Ltd [1960] AC87, HL ............ 102,103,110, 111

Xviii



Table of Cases

Charles Rickards Ltd v Oppenheim [1950] 1 KB 616;

[1950] 1 ALER 420, CA .. oot 152,472,511,513, 514
Charnock v Liverpool Corpn [1968] 3 AUER 473 ........... ... ...t 696
Charter v Sullivan [1957] 2 QB 117 ...t e 637
Charterhouse Credit Co Ltd v Tolly [1963] 2QB683 ........................ 401, 407
Chelsea and Walham Green Building Society

v Armstrong [1951] Ch 853 ... ... ... 732
Chicago Coliseum Club v Dempsey (1932) 256 Il App 542 ...................... 643
Chichester v Cobb (1866) 14 LT 433 . . ... oottt 119
China National Foreign Trade Transportation Corpn

v Evlogia Shipping Co SA of Panama [1979] 1 WLR 1018 .................... 675
Chinese Mining & Engineering Co Ltd

v Sale & Co[1917] 2 KB 599 ...ttt 728
City of Rome, The (1887) 8 Asp 17MLC 542 ...y 631
Clark v Lindsay (1903) 19 TLR202 .........oiuiuiiiiiiiiiii i, 190
Clark v Urquhart, Stracey v Urquhart [1930] AC28 .................... 649, 651, 659
Clarke v Dickson (1858) EB & E 148,27 LJQB223 ...................... 171, 677, 678
Clea Shipping Corpn v Bulk Oil International Ltd,

The Alaskan Trader [1984] 1 AIER 129 ... ... o i .. 553, 601
Clough v London and North Western Railway Co

(IB71)LR7ZEX26 .ottt e e 675
Cockburn v Alexander (1848) 6 CB791 ...ttt i 557
Coggs v Bernard (1703) 2Ld Raym 918 ........... ... ... .. i 229
Coldunell Ltd v Gallon [1986] QB 1184; [1986] 1 AILER429 ................. 373,379
Colley v Overseas Exporters [1921] 3KB 302 .............coiiiiiiiiiiiin... 549
Collins v Godefroy (1831) IB& Ad 950 . ...t 113
Combe v Combe [1951] 1 ANER 767, CA ... ot 151-53, 156, 516
Commission for the New Towns

v Cooper (Great Britain) Ltd [1995] Ch259 .......... ... .. ... ..., 275
Compania Financiera Soleada SA v Hamoor Tanker Corpn

Inc, The Borag [1981] 1 WLR 274; [1981] 1 ALER 856 .................... 596, 597

Compania Naviera Maropan S/A v Bowaters Lloyd Pulp
and Paper Mills Ltd [1955] 2 QB 68; [1954] 3 All ER 563;

[1955] 2 ALER 241, CA ... . 561, 567
Condor v Baron Knights Ltd [1966] 1 WLR 87 ......................... ... 290
Cook v Swinfen [1967] 1WLR 457 . . ..ottt e 604
Cook v Wright (1861) I B& S559 ... ..ot 111
Cooper v Phibbs (1867) LR2HL 149 ..................... 249, 254, 256, 268, 269, 668
Co-operative Insurance v Argyll Stores Ltd [1988] AC1 .................... 540, 541

Xix



Sourcebook on Contract Law

Cort and Gee v Ambergate Nottingham and Boston and
Eastern Junction Railway Co (1851) 17 QB 127;

T17 ER 1229 oo e 485
Cory v Thames Ironworks Co (1863) 2New Rep 16 .................... 101, 574, 576
Cosgrove v Horsfall (1945) 175 LT 334 ... ...t 716,717
Couchman v Hill [1947] KB 554; [1947] 1 AIlER 103 .................... 196, 198, 201
Coulls v Bagot’s Executor and Trustee Co

(1967) TIO CLR 460 . . ettt et e e 698-700, 704
County Personnel (Employment Agency) Ltd

v Alan R Pulver & Co[1987] TWLR 916 .....ooiie i 661
Courtney and Fairbairn Ltd v Tolaini Bros (Hotels) Ltd

[1975] T ALLER 716, CA ..o 181, 183, 184
Couturier v Hastie (1856) SHLC 673 ..ot 254,270
Crabb v Arun District Council [1976] Ch 179 ....... ... i, 154
Craig (Decd), Re Meneces

v Middleton [1971] Ch 95; [1970] 2 AHER390 ..........coviiiinenn.... 362, 365
Craven-Ellis v Cannons Ltd [1936] 2 KB 403 .. ......coiiiiiiiiiiiiieeannn 666
Credit Lyonnais v Burch [1997] TAIIER 144 .. ........... .. ..ot 364
Cricklewood Property & Investment Trust Ltd

v Leighton’s Investment Trust Ltd [1945] AC221 ........................ 320-23
Crowhurst v Laverack (1852) 8 Exch 208 ............ .. i 121
Cuckson v Stones (1858) 28 LJ QB 25 . ... ...ttt 540
Cullinane v British ‘Rema’” Manufacturing Co Ltd

[1954] 1 QB 292; [1953] 2 AL ER 1257, CA ... it 640, 641, 644
Cumming vInce (1847) ITQB 112 .. ..o 341
Cundy v Lindsay [1878] 3 App Cas459 ....... ..., 84, 85, 268
Currie v Misa (I875) LR IO EX 153 ... oot e 97,98
Curtis v Chemical Cleaning and Dyeing Co

1 5 0 13,163
Cutter v Powell (1795) 6 TR320 . . ..o ovvii e e e 453, 455, 456, 458
D & C Builders v Rees [1966] 2 QB 617, CA . ...t 13,126, 509, 511
D & F Estates Ltd v Church Commissioners for

England [1988] 2 AIIER 992 ... ... .. i 710
Dade County v Palmer & Baker Engineers Inc

(1965) B3O F 2A 208 . . ..ottt et e e e e 642
Dahl v Nelson, Donkin & Co (1881) 6 AppCas38 ................coiuit. 286, 299
Dakin (H) & CoLtd v Lee [1916] 1 KB566 ... ...t 457, 458

XX



Table of Cases

Dalhousie College v Boutilier Estate [1934] 3DLR593 .......................... 101
Daly v General Steam Navigation Co Ltd,

The Dragon [1980] 2 Lloyd's Rep 145 . ... ...t 696, 705
Danube and Black Sea Co v The Xenos (1853) 13CBNS825 ................. 460, 486
Darlington Borough Council v Wiltshier Northern Ltd

[T995] TWLR 68 ..ottt e e e e 692, 708, 709
Daulia Ltd v Four Millbank Nominees Ltd

[1978] 2 WLR 623, CA .o e 51,52
Davies v London and Provincial Marine Insurance Co

[1878]1 8 Ch D469 ...ttt e e e e e 164
Davis Contractors v Fareham Urban District Council

[1956] AC 696, HL . ..ot 11,227,283, 284,

295, 307, 314
Davis v Foreman [1894] 3 Ch 654 . .. ... ..ot 535
De Francesco v Barnum (1890) 45Ch D430 .........ciiiiiiiiiiiiiiaannnn. 533
De Mattos v Gibson (1858) 4 De G & J 276 .. ..ottt 728
Deacon v Transport Regulation Board [1958] VR458 ........................... 344
Decro-Wall International SA v Practitioners in

Marketing Ltd [1971] 2 ALER 216, CA ......... ...t 244,462,554
Demarara Bauxite Co Ltd v Hubbard [1923] AC673 ... ...t 361
Denmark Productions Ltd v Boscobel Productions Ltd

[1969] T QB 699 . ..ottt e 316
Denne v Light (1857) 8 De GM & G774 ........oooiiiiiiiiiiiiiiiiii e 526
Denny, Mott & Dickson Ltd v James B Fraser & Co Ltd

[1944] AC 265 ..o e 286, 287,314
Dent v Bennett (1839) 4 My & Cr269 ....... ... 364
Derry v Peek (1889) 14 App Cas 337 ...ttt 190, 647
Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd

[1965]12 AL ER 65; [1965] TWLR 623, CA ... .o 13,192-94
Dickinson v Dodds [1876] 2Ch D463, CA . ... 38,39
Dies v British and International Mining and Finance

CorpnLtd [1939] 1 KB 724 ... ... . 689
Diesen v Samson 1971 SLT 49 . . ..ottt e e 610, 614
Dillwyn v Llewelyn (1862) 4 De GF & J 517 . ...ttt 154
Dimmock v Hallett [1866-67] LRCh App 21 ... 164

Dimskal Shipping Co SA v International Transport
Workers Federation (No 2), The Evia Luck

[1992] 1Lloyd’sRep 115 .. ... 346, 347, 353, 354
Director General of Fair Trading

v First National Bank plc [2000] 1 ALER240 .................. ... .. ... 440, 448
Dodd Properties (Kent) Ltd v Canterbury County Council

[1980] T ALLER 928 . ..ottt et e e e e 621

XXi



Sourcebook on Contract Law

Doherty v Allman (1878) 3 App Cas 709 ....... ...t 534
Donoghue v Stevenson [1932] AC562 ...t 339
Dowty Boulton Paul Ltd v Wolverhampton Corpn

[1971] TWLR 294 ..o e 541
Doyle v Olby (Ironmongers) Ltd [1969] 2 QB 158;

[1969] 2 ALER 119, CA . .ot 220, 648, 651, 652,

655, 656, 659, 660

Drive Yourself Hire Co (London) Ltd

v Strutt [1954] TQB 250 . . oottt e 732
Dunkirk Colliery Cov Lever (1878) 9ChD25 ................... ... ... .. 593, 636
Dunlop Pneumatic Tyre Co Ltd v Selfridge and Co Ltd

[1915] AC 847 .t 97,692, 693, 697, 729
Dunlop v Lambert (1839) 2Cl & F626 ............c.oi i 704
Durham Bros v Robertson [1898] 1QB 765 .. .....ovutiiitetiiiiiii e 720

Ealing London Borough Council

v ElTsaac [1980] T WLR 932 ...ttt 441
East India Co v Vincent (1740) 2 Atk 83 ... ... iiieeeanns 540
East v Maurer [1991] 2 ALER 733, CA ..ottt 650, 652
Ebrahim Dawood Ltd v Heath (Est 1927) Ltd

[1961] 2 Lloyd's Rep 512 . ... 687
Economic Life Assurance Society

v Usborne [1902] AC 147 . .. 441
Edgington v Fitzmaurice (1885) 29 Ch D459, CA ............... ... ... ... ... .. 171
Edmunds v Merchants Despatch Co

(1883) 135 Mass Rep 283 ... ..o 86
Edwards v Skyways Ltd [1964] 1 All ER 494;

[1964] TWLR 349 .ttt e e 142,144
Efploia Shipping Corpn Ltd v Canadian Transport Co Ltd,

The Pantanassa [1958] 2 Lloyd'sRep 449 ................................... 204
El Awadi v Bank of Credit and Commerce International SA

[1989] T ALLER 242 ..ottt e 235
Elder Dempster & Co v Paterson, Zochonis & Co Ltd

[1924] AC 522 ot 714
Emanuel Ajayi v RT Briscoe (Nigeria) Ltd

[1964] 1 WLR 1326; [1964] 3 AL ER556,PC ................ 150, 155, 511, 515, 516
Empress Engineering Co, Re (1880) 16 Ch D125 ................ ... ..oooiiii... 722
Engell v Fitch (1869) LR3QB 330 ........oiiiiiii i 605
Entores Ltd v Miles Far East Corpn

(1955) 2 QB 327, CA .ottt et e 57-60
Erlanger v New Sombrero Phosphate Co

(1878) 3 App Cas 1218, HL ... ..ot 678

xxii



Table of Cases

Errington v Errington and Woods [1952] 1 KB 290, CA ....................... 12,53
Esso Petroleum Co Ltd v Harper’s Garage (Stourport) Ltd
[1968] AC 269 ...\ttt e e e 228
Esso Petroleum Co Ltd v Mardon [1976] QB 801;
[1976] 2 ALER S5, CA ..ot 14,142, 143, 175, 203,
219, 220, 588, 653
Evans (J) & Son (Portsmouth) Ltd v Merzario (Andrea) Ltd
[1976] 2 ALER 930, CA ... .ot 191, 192, 653
Farley v Skinner (2000) The Times, 14 April .......... ... .. .. ... ... ... 610
Federal Commerce and Navigation Co Ltd
v Molena AlphaInc [19791 AC757 ... ... i 466, 469
Felthouse v Bindley (1863) 11 WR 429 ......... ... 49-51
Fercometal SARL v Mediterranean Shipping Co SA,
The Simona [1989] AC 788; [1988] 2 ALER 742, HL ..................... 484, 485
Fibrosa Spolka Akcyjna v Fairbairn, Lawson, Combe,
Barbour & CoLtd [1943] AC 32 ..ot 323, 325, 326
Finlay (James) & Co Ltd v NV Kwik Hoo Tong, Handel
Maatschappij [1929] TKB400 .. ...t 599
First Energy (UK) Ltd v Hungarian International Bank Ltd
[1993] 2 Lloyd’s Rep 194 ... 721
Flammar Pride, The [1990] 1 Lloyd’'sRep434 ......... ... .. ... 418
Fletcher v Tayleur, In re Trent and Humber Co
ex p Cambrian Steam Packet Co (1855) 17 CB21 .................coovui.... 572
Flureau v Thornhill (1776) 2Wm BL 1078 . ... 606
Foakes v Beer (1884) 9 AppCas605 ... 126, 129, 131-33, 149,
150, 505, 509
Foley v Classique Coaches Ltd [1934] ALERRep 88, CA ................. 11, 208, 215
Forsikringsaktieselskapet Vesta v Butcher
[1988] 2 AIl ER 43; [1988] 3WLR 565, CA .......cvivniiinnannn. 17, 564-67, 569
Forster v Baker [1910] 2KB 636 . ...... ..ottt 720
Fortescue v Lostwithiel and Fowey Railway Co
[1894] 3CRh 621 ...t 523
Francis v Municipal Councillors of Kuala Lumpar
[1962] TWLR 1411 ..ottt e e 540
Freeth v Burr (1874) LROCP 213 ... oottt 463, 465
Frost v Knight (1872) LR 7 Exch 111;
[1861-73] AIERRep 221 ... ..ot 460, 486, 487
Furst, (Enrico) & Co v WE Fischer Ltd
[1960] 2 Lloyd's Rep 340 ... ...t 510, 511

xxiii



Sourcebook on Contract Law

Gamerco SA v ICM/Fair Warning Ltd [1995] 1 WLR 1226 .............. 265, 288, 327
Garnett, Re (1885) 31 Ch D 1 ...ttt e 272
Gee v Lancashire and Yorkshire Railway

(I860) 6 H & N 211 .ttt ettt e e e e e 573
Geier v Kujawa West and Warne Bros (Transport)

[1970] Lloyd’'s Rep 364 . . ..ot 75
Geiple v Smith [1861-73] ALERRep 860 ... 299
Genys v Matthews [1965] 3 ALER24 ......... .. ... i 713
George Mitchell (Chesterhall) Ltd v Finney Lock Seeds Ltd

[1983] 1QB284;[1983]2 AC803 ... oovve e 14,71, 406, 418-22
Gibson v Manchester City Council [1978] 1 WLR 520;

[1979] TWLR 294, CA ..ot e 5,12,25,26,44
Giles (CH) & Co Ltd v Morris [1972] 1 WLR 307 ......ovvviniiinennnn., 531, 542
Gill & Duffus SA v Berger & Co Ltd [1984] AC 382;

[1984] T ALLER 483 ..ottt et 200
Gillespie Bros Ltd v Roy Bowles Transport Ltd

[1973] QB 400 . . . ..ttt et e e e e 395
Glafki Shipping Co SA v Pinios Shipping Co (No 2),

The Maira (No 2) [1985] 1 Lloyd’s Rep 300 ..............cooiiiiiiiiia... 293
Glamorganshire Coal Co v Glamorganshire Standing Joint

Committee [T916] 2 KB 206 . . ..o oottt e et 113
Glasbrook Bros Ltd v Glamorgan County Council

[1935] AC 270, HL ...t e 113,135
Glenfinlas, The [1918] P 363n; [1918-19] ALERRep 365n ....................... 559
Goddard v O’Brien (1892) 9 QB 37 ... ...t 131
Godley v Perry [1960] TAILER 36 . ... 603
Golding v London & Edinburgh Insurance Co Ltd

[1932] 43 Lloyd’s Rep 487 ... ..o 487
Goldsworthy v Brickell [1987] 1 AIIER 853, CA .......... ... ..ot 362
Gompertz v Bartlett (1853) 2E&B849 . ....... ... 249
Goodinson v Goodinson [1954] 2 QB 118 .......... i 123
Gore v Van der Lann (Liverpool Corpn Intervening)

[1967]12 QB 31; [1967] TAILER 360 ... ..vvveene i aeeea 702,713
Gosling v Anderson (1972) EGD 709 . ... 654
Gould v Gould [1970] 1 QB 275 ..\ttt 145
Grace (GW) & Co Ltd v General Steam

Navigation CoLtd [1950] 2 KB 383 . ... ...t 562
Graham v Kirkcaldy Magistrates (1882) 9R (Ctof Sess) 91 ...................... 553
Grainger v Gough [1896] AC325 ... .. ... i 33
Grains & Fourrages SA v Huyton [1997] 1 Lloyd’sRep 628 ...................... 264

XXiv



Table of Cases

Gran Gelato Ltd v Richcliff (Group) Ltd [1992] 1 ALER865 ..................... 177
Grant v Australian Knitting Mills Ltd [1936] AC85 ........................ 588, 590
Great Northern Railway Co v Witham (1873) LROCP 16 ....................... 715
Great Western Railway Co v Bristol Corpn (1918) 87 LJCh 414 .................. 205
Great Western Railway Co v Sutton (1869) LR4HL 226 ........................ 343
Greaves & Co (Contractors) Ltd v Baynham Meikle &

Partners [1975] 3AILER99 .. ..o 17,226
Greene v West Cheshire Railway Co (1871) LR13Eq44 ........................ 547
Greenwood v Martin’s Bank Ltd [1933] AC51 ... ...ttt 18
Grigby v Cox (1750) 1 Ves Sen 517;27 ER 1178 .. ...t 377
Grimston v Cunningham [1894] 1QB 125 ....... ... .. .. .o it 536
Grist v Bailey [1967] Ch 532; [1966] 2 AHER 875 ................... 258, 260, 272, 278,

280, 282, 668
Hadley v Baxendale (1854) 9 Exch 341; 156 ER 145 .. ............ 520, 568, 570, 572-75,
577,578, 581-84, 587,
590, 645, 649, 742
Hall Bros SS Co Ltd v R & W Paul Ltd (1914) 30 TLR598 . .. ..o viiie et 562
Hall v Ross (1813) 1 Dow 201 . ..o ettt et 580
Hamer v Sidway (1891) 124 NY 538, CA (USA) .........ccoiiiiiiiiiin.n, 111,112
Hamlin v Great Northern Railway Co (1856) 1H&N408 ....................... 612
Hamlyn v Wood [1891] 2 QB 488 ... ... ..ot 303
Harbutt’s Plasticine Ltd v Wayne Tank & Pump Co Ltd

[1970] 1 QB 477;[1970] 1 ALIER 225, CA ......coieiineann... 401, 404, 407, 621,
627, 629

Hardwick Game Farm v Suffolk Agricultural Association

[1969]1 2 AC 31 .ot 81
Harling v Eddy [1951] 2 AILER 212 ... ..ottt 196
Harlingdon & Leinster Enterprises Ltd v Christopher Hull

(Fine Arts) Ltd [1990] 1 ALER 737, CA ... oii it 199, 265
Harmer v Cornelius (1858) 5CB (NS) 236 .....vvtiiiiiii i 235
Harris v Nickerson (1873) LR8QB 286 ..........covvvvinneeann... 33,37,47,48,178
Harrison v Knowles [1918] T KB 609 .. ..ottt i 673
Hart v Hart (1881) 18 Ch D 670 ... .vitt ittt 523, 699
Hart v O’Connor [1985] 2 ATER 880 ...\ttt 337
Hartley v Hymans [1920] 3KB 495 ...... ... ..o 515
Hartley v Ponsonby (1857) 7E& B 872 .. .......oiii i 116
Hartog v Colin & Shields [1939] 3 AILER566 ............... ...t 275,277
Harvela Investments Ltd v Royal Trust Co of Canada

[1986] AC 207, HL ...\ttt 34, 35,37

XXV



Sourcebook on Contract Law

Harvey v Facey [1893] AC552 .. ... . i 29
Hayes v James & Charles Dodd (A Firm)

[1990] 2 ALER 815, CA . ottt 607, 615
Healey v Société Anonyme Francaise Rubastic

[T917] TKB 946 . ..ottt e e e e e 162
Heaven and Kesterton v Etablissement Francois

Albiac & Cie [1956] 2 Lloyd's Rep 316 ..........ooiiiiiiii ... 594
Hedley Byrne & Co Ltd v Heller & Partners Ltd

[1964] AC 465 . ..ottt e 15,176, 177, 190,

203, 653,711, 717

Heilbut Symons & Co v Buckleton [1913] AC 30;

[1911-13] AIERRep 83 ... ..o 143,179, 191,192,

194, 196, 197, 203

Helby v Matthews [1895] AC 471 .......... ..o, 208,210
Henderson and Others v Merrett Syndicates Ltd

[1994] BALLERBO6 .. ..vvet i 16, 563
Henderson v Stevenson (1875) LR2SC & Div470 .. ....vviiiiiiii i 80
Henthorn v Fraser [1892] 2 Ch 27 ... 54,56, 60
Hepenstall v Wicklow County Council [1921]2IR App 165 ..................... 628
Herne Bay Steam Boat Co v Hutton [1903] 2KB 683, CA .................... 304, 306
Heyman v Darwins Ltd [1942] 1 All ER 337; [1942] AC356 .......... 487,489, 490, 495
Heywood v Wellers [1976] QB 446 ........... ... 610
Hick v Raymond and Reid [1893] AC22 ........ ... it 514
Hill v CA Parsons & Co Ltd [1971] 3ALER 1345, CA .. ... ..ot 539, 540
Hillas & Co Ltd v Arcos Ltd [1932] ALERRep 494 ............... 9,183,210, 215,216
Hirachand Punamchand v Temple [1911] 2KB330 ...t 703
Hirji Mulji v Cheong Yue SS Co Ltd [1926] AC497 ..................... 286, 314, 323

Hispanica de Petroleos SA v Vencedora Oceanica
Navegacion SA, The Kapetan Markos NL (No 2)

[1987] 2 Lloyd's Rep 321 ... ..o 180
Hivac Ltd v Park Royal Scientific Instruments Ltd

[1946] Ch169 .. ..o 235
Hobbs v London & South Western Railway Co

(A875) LRIOQBIIT .ottt e 612
Hochster v De La Tour (1853) 2 E & B 678;

[1843—60] ALERRep 12 ... ... 458, 460-62, 485, 486
Hodges v Webb [1920] 2Ch 70 . ... ..o 353
Hoecheong Products Ltd v Cargill (Hong Kong) Ltd

[1995] 1 Lloyd's Rep 584 . ... ..o 246
Hoenig v Isaacs [1952] 2 ALER 176, CA .. ... ... 456, 458
Hohler v Aston [1920] 2 Ch 420 . ... .ot e e 700

XXVi



Table of Cases

Hole & Son (Sayers Common) Ltd v Harrisons of

Thurnscoe Ltd (1972) 116 SJ 922 ..ottt e 628
Hollebone v Midhurst & Fernhurst Builders

(1970) TQB 447 . .ottt 622,627,628
Hollier v Rambler Motors (AMC) Ltd

[1972] 2 0B 71, CA .o e e 81, 397, 401
Holwell Securities v Hughes [1974] 1 WLR 155, CA .......................... 55, 56
Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen

Kaisha Ltd [1962] 2 QB 26; [1962] 1 AL ER 474, CA .............. 12,223,244, 463,

473,474, 480

Hood v Anchor Line (Henderson Bros) Ltd [1918] AC846 .................... 78,80
Horne v Midland Railway Co (1873) LR8CP 131 ................ocoiuat.. 572,584
Horsler v Zorro [1975]1 Ch 302 ... ... o e 491
Horton v Horton (N0 2) [1961] 1QB 215 ...ttt 111
Hounslow Borough Council v Twickenham Garden

Developments Ltd [1971]Ch 233 .......... ..., 495, 552
Household Fire and Carriage Accident Insurance Co

vGrant [1879] 4EXxD 216 ...ttt 54, 55, 59, 60
Howard Marine & Dredging Co v Ogden (A) & Sons

(Excavations) [1978] QB 574 . ... ... 13,14
Howard v Pickford Tool Co Ltd [1951] 1 KB 417 .......coiiiiiiiiiiiean 487
Howes v Bishop [1909]2KB 390 ......... ..o 358, 376
Huddersfield Banking Co Ltd v Lister (Henry) & Son Ltd

[1895] 2 Chi 273 ..ttt e 268
Hudson, Creed v Henderson (1885) 54 LJCh 811 ..., 101
Hughes v Lord Advocate [1963] AC 837 ......... ...t 588
Hughes v Metropolitan Railway Co (1877) 2 App Cas 439 .......... 127,150, 152, 154,

155, 510, 512

Huguenin v Baseley (1807) 14 Ves Jun273 ......... ... ... it 370
Hussey v Palmer [1972] TWLR 1286 . ... 154
Hutchinson v Harris (1978) 10 Build LR 19 ........ ... . i 610
Hyde v Dean of Windsor (1840) Cro Eliz552 ............. ... ... ... .. ooa. 291
Hyde v Wrench (1840) 49 ER 132 RC;3Beav334 .................... 42,44, 62, 63, 66

Imperial Land Co of Marseilles, In re (Harris” Case)

(1872) LR7 Ch APP 587 . . et 59
Inche Noriah v Shaikh Allie Bin Omar [1929] AC 127 ......iiiiiiiiiieeaann . 383
Ingram v Little [1960] 3 WLR 504, CA ...............oiiininn.. 6,13, 84, 85, 87-89
Interfoto Picture Library Ltd v Stiletto Visual

Programmes Ltd [1989] QB 433; [1988] 2 WLR615.................. 29,70,77,78,

159, 160, 391, 432,
433,439, 444

Xxvii



Sourcebook on Contract Law

Intertradex SA v Lesieur-Tourteaux SARL

[1977]12L1oyd’sSRep 146 ...t 314
Isenberg v East India House Estate Co Ltd

(I863) GJ & S 263 . . ettt ettt e e e e 544
Jackson v Horizon Holidays Ltd [1975] 3 AL ER92,CA ............. 705,707,709, 740
Jackson v Union Marine Insurance Co (1874) LR10CP 125 ......... 283, 296, 299, 303,

304, 311, 482
Jacob & Youngs v Kent (1921) 129NE 889 ... 624
Jarvis v Swans Tours Ltd [1973] QB 233;

[1973] TANER7L ..o e 13, 610, 611, 615, 654, 705
Jenkins v Liversey [1985] AC 424 . ... ... .. i 163
Jeune v Queen’s Cross Properties Ltd [1974] Ch97 ......................... 531, 543
Joel v Law Union & Crown Insurance Co [1908]2KB863 ....................... 166
Johnson v Agnew [1979] 1T AILER 883, HL .. ...ttt 489-91
Johnson v Shrewsbury and Birmingham Railway Co

(1853) 22 LT Chi 921 . .eeeee ettt e e e e e e e 537
Johnson v Taylor Bros & Co Ltd [1920] AC144 ........... ... ... .. it 295
Johnson & Co (Barbados) Ltd v NSR Ltd [1997] AC400 . ............... .ot 323
Johnson Matthey Ltd v Constantine Terminals Ltd

[1976] 2 Lloyd's Rep 215 . ... .o 720
Johnstone v Bloomsbury Health Authority

[1991] 2 AITER 293, CA ...t 18,232
Johnstone v Milling (1886) 16 QB 460 ........ ...t 487
Jones v Barkley (1781) 2 Doug KB 684; (1781) 99 ER 434 ......................... 485
Jones v Gooday (1841) SM & W 146 ..., 627, 628
Jones v Padavatton [1969] 1 WLR 328 ... ..o 145
Jones v Waite (1839) 5Bing NC 341 ... 116
Jorden v Money (1854) 5SHLC 185, HL . ....................... 138, 141, 148, 150, 156
Joseph Constantine SS Co Ltd v Imperial Smelting

CorpnLtd [1942] AC154 ..., 284, 314, 316, 318, 319
Junior Books Ltd v Veitchi Co Ltd [1983] 1 AC520 .........ccovvevinneenn.. 710, 740
Karsales (Harrow) Ltd v Wallis [1956] 1 WLR936 .................. 13, 395, 401, 402,

404, 405, 407
Kemp v Intersun Holidays Ltd [1987] 2 Trading LR234 ......................... 591
Kendall (Henry) & Sons (A Firm) v William Lillico &

Sons Ltd [1969] 2 AC 31 .ttt e e 587
Kendall v Hamilton (1879) 4 App Cas504 . ..., 674
Kennedy v Panama, New Zealand and Australia

Royal Mail Co (1867) LR2QB580 .........covviniiiiiiiiiiiinn... 249, 680

xxviii



Table of Cases

King’s Norton Metal v Edridge,

Merrett & Co (1897) TATLR 98 ...ttt 84, 89, 267
Kings North Trust Ltd

v Bell [1986] 1 AIl ER 423; [1986] TWLR 119 ......covviiiiiiii 373,378
Kingston v Preston (1773) 99 ER 437 ... ... ... i 450
Kingsway, The [1918] P 344; [1918-19] ALERRep 360 ................coooint.. 559
Kirchner v Gruban [1909] 1 Ch 413 .......... s 535
Kleinwort Benson Ltd v Lincoln City Council

[1998] 4 ALER 513 ..ottt e e e e 676
Kleinwort Benson Ltd v Malaysia Mining Corpn Bhd

[1989] 1 ALLER 785, CA ..ttt e 141, 159
Kodros Shipping Corpn v Empresa Cubana De Flotes

(No2), The Evia [1983] 1 AC 736, HL ... ..ottt 298
Koufos v Czarnikow, The Heron I [1969] 1 AC 350;

[1967]3 ALER 686, HL .......coiiiiiiiiiii e 572,577,582, 583,

585-87, 589, 590

Krell v Henry [1903] 2 KB 740, CA ...t 13,252, 282, 301, 304,

306, 307

Kriti Rex, The [1996] 2 Lloyd's Rep 171 . ... ... 246

L’Estrange v Graucob Ltd [1934]2KB394 ...................... 11,71, 391, 393, 673

Lake v SImmons [1927] AC 487 ...t 88

Lambert v Lewis [1981] 1 AL ER 1185; [1982] AC225 .. ....cvviiiieennn... 561, 567

Lampleigh v Brathwait (1615) Hobart 105 . .................... .. ... ... ..., 108, 119

Langford & CoLtd vDutch1952SC 15 ...t 550, 553, 554
Larrinaga & Co v Société Franco-Américaine des

Phosphates de Médulla, Paris (1923) 92 LJKB455 .................. 287,295, 308
Lauritzen AS v Wijsmuller BV, The Super Servant Two

[1990] 1 Lloyd’'sRep 1 ..ot 246, 312-18
Lavarack v Woods of Colchester Ltd

[1967] 1 QB 278; [1966] 3AILER 683 . .......vviiiiiieiiennn.. 179, 539, 557
Leaf v International Galleries [1950] 2 KB 86;

[1950] T ATER 693, CA ..ottt 195, 201, 265, 278,

672, 674
Leigh and Sillivan Ltd v Aliakmon Shipping Co Ltd,

The Aliakmon [1986] AC 785; [1986] 2 ALIER 145 ............ccvvinn. 710,720
Letang v Cooper [1965] 1 QB 232; [1964] 2 AUER929 .....................o.o... 568
Levison v Patent Steam Carpet Cleaning Co Ltd

[19781 QB 69 . . o oo e 7
Levy v Goldhill [1917]2Ch 297 ... .. i 218
Lewis v Averay [1972] 1 QB 198; [1971] 3WLR 603, CA ...................... 87,676
Liesbosch Dredger, The [1933] AC449 . .......... ... .o it 621, 630

XXix



Sourcebook on Contract Law

Limerick SS Co v WH Stott & Co Ltd [1921]2KB613 .. ... 562
Lind (Peter) & Co Ltd v Mersey Docks & Harbour Board

[1984] 1 AL ER 504; [1972] 2 Lloyd'sRep234 ............ ... ... ... ...... 206, 666
Linden Gardens Trust v Lenesta Sludge Disposals Ltd

[1994] 1 AC 85 ..ottt e e e 708,709, 741
Lindsay Petroleum Co v Hurd (1874) LR5PC221 ...................coii... 679
Lipkin Gorman v Karpnale [1991]2 AC548 ......... ... ... oot 665
Lishman v Northern Maritime Insurance Co

(I875) LR IO CP 179 . vveett ettt e e e e e e e e e 168
Lister v Romford Ice and Cold Storage Co Ltd

[1957] AC555;[1957] 1 ATER 125 ... . 18, 227, 236, 238-40
Liverpool City Council v Irwin [1977] AC 239;

[1976] 2 ANER 39 ...\ttt e e 11, 178, 224-27, 230,

236, 242,450

Livingstone v Rawyards Coal Co (1880) 5 AppCas25 ...................... 608, 621

Llandudno UDC v Woods [1889]2Ch 705 ....... ...ttt 548

Lloyd’s Bank v Bundy [1975] QB 326, CA ...................... 13, 14, 338, 339, 364,

365, 368, 371, 373, 431

Lloyd’s Bank v Rossett [1990] 1 ALER 1111 ......... ...t 150

Lloyd’s v Harper (1880) 16 Ch D290 .................coiiiiiiia.nd 699, 706, 707

Lloyd v Stanbury [1971] TWLR535 ... ... 640
Lobb v Vasey Housing Auxiliary (War Widows Guild)

[1963] VR 239 . . ..ttt ettt e et e e e e 327
Lockett v AM Charles [1938]4 AIIER 170 ....... ... i 696
Lodder v Slowey (1901) 20 NZLR 321 ... ..ottt 688
London and Northern Bank ex p Jones, Re

[1900] TCR 220 ...ttt e e e e e e 54
London and Northern Estates Co

v Schlesinger [1916] 1T KB20 ... 322
London and South of England Building Society

v Stone [1983] 3 AILER 105 . . ..ottt e e et 594
London, Chatham and Dover Railway Co [1893] AC429 ........................ 557
London Drugs Ltd v Kuehne & Nagel International Ltd

[1993] TWWR 1 ..ottt e e e e e 692
London Joint Stock Bank v Macmillan [1918] AC 777 ... . i 18
Lord Strathcona SS Co v Dominion Coal Co [1926] AC108 ............... 534, 727-30
Lumley v Gye (1853) 2E & B216 ... ..o 730
Lumley v Wagner (1852) 1DeGM & G604 ................... 534,537,538, 540, 730
Luxor (Eastbourne) Ltd v Cooper [1941] AC108 ........... ... ...t 226-28
Lynch v Thorne [1956] 1 AILER 744 ... .. ... ... ... .. i 232
Lytton v Great Northern Railway Co (1856) 2 K & ]394 ............. ... ... ... .. 532

XXX



Table of Cases

McArdle, Re [1951] Ch 669 .. ..o 107,119, 667
McConnel v Wright [1908] 1Ch546 ......... ... i 649
McCutcheon v David Macbrayne Ltd [1964] 1 WLR 125 ......................... 81
McEntire v Crossley Bros [1895] AC457 .......... ..., 208
McKenzie v Coulson (1869) LR8EQ368 ...t 274
Mackenzie v Royal Bank of Canada [1934] AC468 ............................. 269
McRae v Commonwealth Disposals Commission

(1950) 84 CLR 377 . oo oottt e e e e e e e e e 260, 639, 642
Magee v Pennine Insurance Co Ltd [1969] 2 QB 507;

[1969] 2 ALER 891 ... .ot 13, 195, 258, 259
Mahmud and Malik v Bank of Credit and Commerce

International SA [1998] AC 20 ... ..ottt e 615, 616
Mallozzi v Carapelli SpA [1976] 1 Lloyd’s Rep 407, CA .......... ... ... ... ..... 184
Manchester Diocesan Council v Commercial and General

Investments [1969] 3 AILER 1593 . ... ... 38
Maple Flock Ltd v Universal Furniture Products (Wembley)

Ltd [1934] 1 KB 148; [1933] ALERRep 15,CA ....... ... ... ... ....... 455, 464
Marcan Shipping Ltd v Polish SS Co, The Manifest

Lipkowy [1989] 2 Lloyd's Rep 138 ...... ... ... 225,231
Maredelanto Cia Naviera SA v Bergbau-Handel GmbH,

The Mihalis Angelos [1970] 3 ALER 125, CA ....................... 471,472,480
Maritime National Fish Ltd v Ocean Trawlers Ltd

[1935] AC 524 o o 246, 312-18
Maskell v Horner [1915]3KB 106 ...t 128, 341-43, 350
Massey v Midland Bank [1995] 1 AL ER929,CA ....................... 384,387,388
Matthews v Kuwait Bechtel Corpn [1959]2QB57 ... n... 236
Matthey v Curling [1922] 2 AC 180 . ... ..ottt 322
Maw v Jones (1890) 25 QB 107 . ...ttt 605, 618
May and Butcher Ltd v R [1934] 2KB17n, HL .......................... 208, 214-16
Mayson v Clouet [1924] AC 980 . ... ...ttt 491
Melachrino v Nicholl and Knight & Co Ltd

[1920] TKB 693 ..\ttt e e ettt 600
Merritt v Merritt [1970] 1 WLR 1211, CA .. ... ee e eaenn 145
Mersey Docks Trustees v Gibbs (1866) LR1HL93 ............................. 229
Mersey Steel & Iron Co Ltd v Naylor, Benzen & Co

(1884) 9 App Cas434 . ... . i 463-65
Metropolitan Water Board v Dick Kerr & Co Ltd

[I918] AC 119 oottt e e e 252,287
Midland Bank Ltd v Hett, Stubbs, Kemp & Co (A Firm)

[1979] Chi384 . ..\ 17
Midland Bank plc v Shephard [1988] 3 ALER17 ............. ..ot 379

XXXi



Sourcebook on Contract Law

Millars’ Karri and Jarrah Co (1902) v Weddel, Turner & Co

(1909) TOO LT 128 .\ v vt e ettt e e et e e e e e e et e e 462, 465
Miller’s Agreement, Re Uniake v AG [1947] Ch 615 ........................ 731,732
Monarch SS Co Ltd v Karlshamns Oljefabriker A/B

[1949] AC 196 ..o e 558, 575, 581
Montefiori v Montefiori (1762) TWBI363 ........coiiiiiiii e 140
Moodie v Cox [1917] 2Ch 71; [1916-17] ALERRep 548 . ............. ... ... ..., 361
Moorcock, The [1886-90] All ER Rep 530;

(1889) 14 PD 64, CA oot e 225,228,231, 232,

237,239, 274,303
Moore and Landauer’s Arbitration, Re [1921]2KB519 ... ... 454
Moore v DER Ltd [1971] 3AILER 517 .. oo e 631
Morley v Loughman [1893] 1Ch 736 .......... ..o 365
Morris v CW Martin & Sons Ltd [1966] 1QB 716 . .....ccvviiii i 720
Morris v Redland Bricks Ltd [1970] AC 652 ... ..o oine it 544
Moschi v Lep Air Services Ltd [1973] AC 331 ...t 489, 491
Moss v Christchurch Rural District Council

[1925] 2 KB 750 ..t vvtt ittt et e e e e e e 628
Motor Oil Hellas SA v Shipping Corpn of India,

The Kanchenjunga [1990] 1 Lloyd’sRep 391 ............ ... ... 155
Mountford v Scott [1975] Ch 258; [1975] 1 ALER198 .................... 42,110,183
Mowbray v Merryweather [1895] 2 QB 640;

[1895-99] ALERRep 624 ... .. o e 566
Muirhead v Industrial Tank Specialities Ltd

[1986] 1QB507; [1985]1 3 ALER 705 ...\ttt e e e 603
Munro (Robert A) & Co Ltd v Meyer [1930] 2KB312 ...............ooiiia..s 465
Munro v Butt (1858) SE & B 738 .. ..ot 689
Murphy v Brentwood DC [1990] 2 AHER908 ............ ..ot 710
Mutual Finance Ltd v John Wetton & Sons Ltd

[1937] 2 KB 389; [1937] 2 ALER 657 ..ottt ettt e 356
Nai Genova, The [1984] 1 Lloyd’sRep 353 . ... 277
National Bank of Greece v Pinios (No 1), The Maira

[1990] 1 AC637; [1989] TALLER 213 ...ttt 18,235
National Carriers Ltd v Panalpina (Northern) Ltd

[1981] AC 675, HL ...\ttt e e e e 292,320, 321
National Westminster Bank plc v Morgan

[1985] 2 WLR 588; [1985] 1 All ER 821; [1985] AC 686, HL ........ 340, 355, 359-61,

368, 369, 373, 432

Naughton v O’Callaghan (Rogers and Others,
Third Parties) [1990] 3BAILER 191 ............. . s 656

XXXii



Table of Cases

New Zealand Shipping Co Ltd v AM Satterthwaite &
Co Ltd, The Eurymedon [1974] AC 154;

[1974] 1 Lloyd’s Rep 5346,9 ...t 14, 26, 67,117, 345, 692,
707,713,714,717, 742
Newbigging v Adam (1886) 34 Ch D582, CA ........... ...t 679, 680
Newcomb vDeRoos (1859) 2E & E275 .. ..ot 57
Nicholson and Venn v Smith-Marriot (1947) 177LT189 ...t 267
Nickoll & Knight v Ashton Edridge & Co [1901]2KB126 ................... 290, 301
Nicolene Ltd v Simmonds [1953] 1 ALER 822, CA ...... ..o, 12,211
North Ocean Shipping Co Ltd v Hyundai Construction Co,
The Atlantic Baron [1979] QB 705 .............ccooiia... 99,101,125, 127, 342,
344, 346, 352, 505
Northland Airlines v Dennis Ferranti Meters
(1970) 114 ] 845 oottt e e 42
Norton Tool CoLtd v Tewson [1973] TWLR 45 .. ...t 618
Norwich City Council v Harvey [1989] 1 AL ER 1180, CA ................... 717,718
Norwich Union Fire Insurance Society Ltd
v William H Price Ltd [1934] AC455 ...ttt 268
O’Connor v Kirby (BD) & Co [1972] TQBO0 ... 563

Occidental Worldwide Investment Corpn
v Skibs A /S Avanti (The Siboen and The Sibotre)

[1976] 1 Lloyd’sRep293 ........cooiiiiiiiiiia 100, 128, 341, 343, 352
Ocean Tramp Tankers Corpn v V/O Sovfracht,

The Eugenia [1964] 2QB 226, CA .......... ... oo, 227,312
Odenfeld, The [1978] 2 Lloyd’s Rep 357 ...t 554, 555
O’Laoire v Jackel International Ltd (No 2) [1991] ICR718 ....................... 617
Olley v Marlborough Court Ltd [1949] 1KB532 ............................ 80, 400
Ormes v Beadel (1860) 2 Giff 166; 66 ER 70 ................ciiiiiiinnnnn. 360, 370
Oscar Chess Ltd v Williams [1957] 1 AHER 325, CA ..................... 13,194,195
OTM Ltd v Hydrancutics [1981] 2 Lloyd’sRep 211 ........... .. ...t 70
Ottoman Bank v Chakarian [1930] AC 277 ... 20
Page One Records v Britton [1967] 3AILER 822 .............. ... ...t 537
Palmer v Metropolitan Borough of Sandwell

[1987] 20 HLR 74 . . . . oottt e e e e e e e 51
Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd

[1994] 3 AL ER 581, HL ..ot 166
Panoutsos v Raymond Hadley Corpn of New York

[1917] 2 KB A73 ..ot e 510, 511, 515

XXXiii



Sourcebook on Contract Law

PaoOnv Lau Yiu Long [1980] AC614 ........................... 106, 107, 119, 125,

128, 34547, 349,

351, 352, 505

Paradine v Jane (1647) 82 ER897 ......... ... ..o i 245, 320, 481

Parana, The (1877)2PD 118 ... ..ot 577,582
Parker v Great Western Railway Co

(1844) 7Man & G253 . .. ... i 343
Parker v South Eastern Railway (1877)2CPD 416, CA ..................... 72,78,79
Parsons (Livestock) Ltd v Uttley Ingham & Co Ltd

[1978] QB 791, CA ... 585, 586, 603
Partridge v Crittenden [1968] 1 WLR 1204 .. ......... ... 33
Pascoe v Turner [1979] TWLR 431 ... ... o 158
Patel v AL [1984] Ch 283 .. ... i 526
Payne v Cave (1789) 3Term Rep 148 ......... ... .. i 33
Payzu Ltd v Saunders [1918-19] ALERRep 219, CA ....................... 592, 594
Pear] Mill Co Ltd v Ivy Tannery Co Ltd [1919] 1 KB 7§;

[1918-19] ALERRep 702 . ... ..ot e 506
Pembroke v Thorpe (1740) 3Swan 482 . ... ... 531
Penarth Dock Engineering Co Ltd

v Pounds [1963] 1 Lloyd's Rep 359 ..., 685
Pepper (Inspector of Taxes)

v Hart [1993] 1 ALER 42; [1993] AC593 ... ..ot 662
Perrott (JF) & Co Ltd v Cohen [1951] 1 KB 705 ...ttt 152
Perry v Sidney Phillips & Son (A Firm) [1982] 3 All ER 705;

[1982] TWLR 1297 ..ottt 608, 610
Peyman v Lanjani [1985] Ch 457, CA .......... ... ... 674, 676
Pharmaceutical Society of GB v Boots Cash Chemists

(Southern) Ltd [1952] 2QB 795 . ... ...t 29,30, 32
Phelps v McQuade (1917) 220 NY 128 ... ...t 86
Philips v Ward [1956] 1 WLR 471 ... ... ... i 622
Phillips Products Ltd v Hyland and Hampstead

Plant Hire Co Ltd [1987] 1 WLR 659 ..................... 14, 392, 410-12, 418-20
Phillips v Brooks Ltd [1919]2KB243 ............ ...t 84, 86, 88, 89
Phillpotts v Evans (1839) 5M & W 475 . ... ... i 460
Photo Production Ltd v Securicor Transport Ltd

[1980] AC 827;[1980] 1 ALER556, HL ... 9,11, 14,292,

403, 406, 407, 419,

475,492, 507

Pickering v Bishop of Ely (1843)2Y & CChCas249..................ooooiintt 537
Pilkington v Wood [1953] Ch 770 ....... ...ttt 595
Pinnel’s Case (1602) 5CoRep 117a .......ocoiiiii i 126,130

XXXIV



Table of Cases

Pioneer Shipping Ltd v BTP Tioxide Ltd,

The Nema [1982] AC 724 ...\ttt 288, 294, 296, 298
Planché v Colburn (1831) 8 Bing 14 .. ...t 666, 687
Plasticmoda Societa per Azioni v Davidsons (Manchester)

Ltd [1952] 1 Lloyd’s Rep 527, CA ... ..ot 511
Platform Home Loans Ltd v Oyston Shipways Ltd

[1999] 2 WLR 18, HL ...ttt e e et 569
Plevins v Downing (1876) TCPD 220 ...... ...ttt 514
Poosathurai v Kannappa Chettiar (1919) LR 47 Ind App1 .......... 360, 370, 371, 373
Port Line Ltd v Ben Line Steamers Ltd [1958] 1 AL ER787 ...................... 727
Porter (William) & Co Ltd, Re [1937] 2 AUER361 ..........ccoiiiieeinnnn. 703, 704
Posner v Scott Lewis [1986] 3SWLR 531 ...... ... 530, 531
Potts v Miller (1940) 64 CLR 282 ... ...\ttt 659, 661
Powell v Powell [1900] 1 Ch 243 ... ...t 383
Price v Easton (1833) 4 HB & Ad 433 .....ooiiiii i 120, 691
Price v Penzance Corpn (1845) 4 Hare 506 . . ........... ...t 532
Pritchard v Merchant’s & Tradesman’s Mutual Life

Assurance Society (1858) 3CBNS622..........ovviiiiiiiii 667
Pyrene Co Ltd v Scindia Steam Navigation Co Ltd

[1954] 2 QB 402 . ..ottt e 720
Quinn v Burch Bros Ltd [1966] 2 QB 370 .......oiiii i 569
RvBarnard (1837) C & P 784 ...ttt e 163
R & B Customs Brokers Ltd v United Dominion

Trust Ltd [1988] TWLR 312 ...ttt 414, 415, 439
Racine, The [1906] P 273 ...ttt ettt ettt 631
Radford v De Froberville [1978] 1 All ER 33;

[19771 TWLR 1262 . oot e e e e 623-25
Raffles v Wichelhaus (1864) 2 H& C906; 159 ER375 ............ccovin... 82, 83,206
Rama Corpn v Proved Tin and General Investments Ltd

[1952] 2 QB 147 ..ttt e e e 721
Raphael, The [1982] 2 Lloyd's Rep 42 ..... ...t 401
Rasbora Ltd v JCL Marine Ltd [1977] 1 Lloyd’sRep 645 ... ...................... 720
Rawlins v Wickham (1858) 28 LJ Ch 188 ....... ...t 681
Reardon Smith Line Ltd v Australian Wheat Board

[1956] AC 266 . ..o ottt e e 561, 562
Reardon Smith Line Ltd v Hansen-Tangen

[1976] 3 Al ER 570; [1976] TWLR 989 .. ...ttt 474
Redgrave v Hurd (1881)20ChD1,CA ....................... 176, 177, 669, 680, 681
Reese River Silver Mining Co v Smith (1869) LR4HL 64 ........................ 669

XXXV



Sourcebook on Contract Law

Regent OHG Aisenstadt v Francesco of Jermyn Street

[1981] 3 AILER 327 .\ vttt ettt e e et et e e et et 454
Reid v Hoskins (1856) 6 E & B 953 ... ..o 460, 486
Reigate v Union Manufacturing Co (Ramsbottom) Ltd

[1918] T KB 592 ..ttt e e e e 225
Ripley v McClure (1849) 18 LJEx 419 ... ...t 460
Riverlate Properties Ltd

v Paul [1975] Ch 133; [1974] 2 ALER 656 . . . ..o 274,277
Rivtow Marine Ltd v Washington Iron Works

(1973) 40 DLR (3d) B30 . . v e et et e e e 586
Robb v Green [1895] 2 QB 315 ...ttt 235
Robbins of Putney Ltd v Meek [1971] RTR 345 . .......... ... .. ..o 595
Roberts (A) & Co Ltd v Leicestershire County Council

[1961] ChB55 . .ot e e 274,276,277
Robertson v Minister of Pensions [1949] 1 KB 227 ....... .. .ciiiiiiiinnn.. 152
Robertson v Wait (1853) 8 EXCh 299 . . ...t e 722,723
Robinson (William) & Co Ltd v Heuer [1898]2Ch 451 ............cciiiiinnn.. 535
Robinson v Harman (1848) 1ExD 850 ...t 16, 620, 633
Rogers v Parish (Scarborough) Ltd [1987] 2 ALER232 . ......................... 110
Rom Securities Ltd v Roger (Holdings) Ltd

(1967) 205 EG 427 . . ettt e e e e e e 321
Roscorla v Thomas (1842) 3QB 234 . ... ..ottt e 107
Rose and Frank and Co v JR Crompton Bros Ltd

[1925] AC 445 .. i e 144, 146
Rose, Frederick E v William Pimm Ltd [1953] 2QB 450 ..........c...ccovuue... 82,274
Ross v Caunters [1980] Ch 297; [1979] 3AILER580 .......ccvvvvvnevennn... 633,697
Routledge v McKay [1954] TALER 855 . ..., 196, 198, 205
Royscot Trust Ltd v Rogerson [1991] 3AIIER294 ...................... 653, 654, 657
Rutter v Palmer [1922] 2 KB 87 . . .ottt et e e 398-400
Ruxley Electronics and Construction Ltd

vForsyth [1996] AC344 ... ..., 615, 623, 627, 661
Ryan v Mutual Tontine Westminster Chambers

Association [1893] 1Ch 116 ..o 530, 531

St Albans City and District Council v International

Computers Ltd [1996] 4 ALER481, CA ... ... .. 429
Saint Line v Richardson [1940] 2 KB 99 .. ... it 573
Sally Wertheim v Chicoutimi Pulp Co [1911] AC301 ............ ... ..ooii... 574
Salvage Association v CAP Financial Services Ltd

[T995] FSR 654 . . . .ottt e e e e e 429

XXXVi



Table of Cases

Samuel Sanday & Co v Keighley Maxted & Co

(1922) 27 Com Cas 296 . . ...ttt 204
Sanderson v Cockermouth and Workington Railway Co

(1850) 7Ry & CanCas 613 . .........oitiritiii i 532
Sapwell v Bass [1910] 2 KB 486 .. ......coivini i 639
Sawley Agency Ltd v Ginter (1966) 58 DLR (2d) 757 ............. ... ....ooii.. 205
Sayers v Harlow Urban District Council

[1958] 2 ALER 342; [1958] TWLR 623 ....... ..., 56669
Scally v Southern Health and Social Services Board

[1991] BWLR778 ... e 241
Scammell (G) & Nephew Ltd

vOuston [1941] 1AIER 14, HL .......... ... ...t 205, 207, 212

Scandinavian Trading Tanker Co AB v Flota Petrolera
Ecuatoria, The Scaptrade [1983] 2 AC 694;

[1983]12 AL ER 763; [1983] 3WLR 203 .. ...ooviieeeeiiiiieeenns 539, 554
Scarf v Jardine (1882) 7 App Cas 345 . ... ...t 675
Schebsman, Re, ex p Official Receiver

[1944] Ch 83;[1943] 2 AIER 768, CA . ..o oot 695,723,724
Schering Agrochemicals Ltd v Resibel NV SA, noted

(1993) TO9 LQR 175, CA . oottt e et e et 566
Schroeder Music Publishing Co Ltd

v Macaulay [1974] TWLR308 ..... ... .o 14,391, 432
Schuler AG v Wickman Machine Tool Sales Ltd

[1973]12 AER39,HL ..ot 11, 12,221, 475, 476, 480
Scotson v Pegg (1861) 6 H&N295 ........ .. . ..., 119,715
Scott (James) & Sons Ltd v Del Sel (Scot)

[1923] 14 Lloyd's Rep 65 . .....coouii 284
Scott v Coulson [1903] 2 Ch 249 ... ..o e 254
Scottish Special Housing Association v Wimpey Construction

UK Ltd [1986] 2 AL ER957; [1986] 1T WLR 995 .......coiiiiiiieennnnn. 718,719
Scriven Bros & Co v Hindley & Co [1913]3KB564 ........... ... ...t 83
Scruttons Ltd v Midland Silicones Ltd [1962] AC446 ........ 702,712-14,716,736, 742
Seddon v North Eastern Salt Co [1905] 1Ch 326 ........ccviiiiiiniiiiinennnnn. 673
Selectmove Ltd (In Receivership), Re [1995] 1WLR474 ......................... 132
Sethia (KC) (1944) Ltd v Partabmull Rameshwar

[1950] 1 Al ER 51; affd [1951] 2 Lloyd’sRep 89 ........... ... ...t 225
Shadwell v Shadwell (1860) 9 CB (NS) 159;

(1860) TA42 ER 62 . oottt e et e ettt e 119, 139, 141, 696
Shaffer (James) Ltd v Findlay Durham & Brodie

[T953] TWLR I06 ..ottt et e e e e e 469
Shamia v Joory [1958] 1QB 448 . ... ...t 720
Shanklin Pier Ltd v Detel Products Ltd [1951] 2 KB 854 .............cccoovi.... 695

XXXVii



Sourcebook on Contract Law

Sheikh Bros Ltd v Ochsner [1957] AC 136 ........ovvviiiiiiiinnn, 256, 260
Shell (UK) Ltd v Lostock Garage Ltd

[1977] 1 AITER 481, CA .o e 226, 235
Shepherd & Co v Jerrom [1986] 3 ALER589 . ........... ...t 290, 311
Sherwood v Walker (1887) 66 Mich 568; 33 NW 919

(Supreme Court of Michigan) ................ ... ... o il 265, 266
Shiloh Spinners Ltd v Harding [1973] 1 ALER90 ...................... 531, 543, 545
Shindler v Northern Raincoats Co Ltd [1960] 2 AL ER239 ............ccoinnn... 592
Ship’s Case (1865)2De GJ & Sm 544 .. ... 250
Shirlaw v Southern Foundries (1926) Ltd [1939] 2 KB 206;

[1939] 2 AL ER 113; affd [1940] AC 701 ....o.viiinieii i 225,274
Shuey v United States (1875) 92 US73 ....... ... 53
Sikes v Wild (1861) 1 B & S594 ... oo e 606
Simon v Pawson & Leafs Ltd (1932) 148 LR 154 .. ... ciiiiii i 589
Sims v Foster Wheeler Ltd [1966] 2 All ER 313;

[1966] TWLR 769 ..ttt 566, 567
Singer (UK) Ltd v Tees & Hartlepool Park Authority

[1988] 2 LIoyd’'s Rep 164 .. ...t 418
Singh (Sudagar) v Nazeer [1979] Ch474 ... ... ... ... . . i 491
Skeate vBeale (1841) 11 Ad & EI983 ... ... 100, 341
Sky Petroleum Ltd v VIP Petroleum Ltd

[1974] TAILER 954 . ..ottt e 522,526,528
Slater vJones (1873) LR8EX 186 ...ttt 703
Smeaton Hanscomb Ltd v Setty (I Sassoon), Son & Co

[1953] TWLR 1468 . .ttt e e ettt e 401, 402
Smith v Chadwick (1884) 9 AppCas 197 .......... ...t 171,174,176
Smith v Eric S Bush (A Firm) [1990] 1 AC831,HL ................. 411, 412, 420, 423,

431,711
Smith v Hughes (1871) LR6QB597 ..................... ..., 11,22, 24, 81, 250, 268
Smith v Land and House Property Corpn (1884)28 ChD7.................. 173,175
Smith v Reynolds (1893) 9TLR494 ...... ... 243
Smith v River Douglas Catchment Board [1949] 2KB500 ....................... 732
Smith New Court Securities Ltd v Citibank NA

(Scrimgeour Vickers Ltd and Another) [1997] AC254 ............... 652, 657, 658
Snelling v John G Snelling & Co Ltd [1972] 1T AIER79 .......... ... ... ... ..., 702
Sneyd ex p Fewings, Re (1883)25Ch D338 .......... ... ..ot 441
Société des Industries Métallurgiques SA

v Bronx Engineering Co Ltd [1975] 1 Lloyd's Rep 465 ....................... 528
Société Générale de Paris v Milders (1883)49LT55 ... 451

XXXViii



Table of Cases

Solle v Butcher [1950] 1 KB 671; [1949] 2 AHER 1107 ............ 13, 195, 258, 260, 261,
266, 271,272,278,
280, 668, 672, 673

South Wales Miners’ Federation

v Glamorgan Coal Co [1905] AC 239 ..., 724
Southern and District Finance plc

v Barnes [1995] CCLR 62 . . . oottt 441
Southern Water Authority v Carey [1985] 2 ALER 1077 ........................ 717
Sowler v Potter [1940] TKB 271 ..o 88, 267, 268
Spartan Steel & Alloys Ltd v Martin & Co

(Contractors) Ltd [1973] QB 27 ...ttt 586
Spencer v Harding (1870) LR5CP 561 ...t 34,36,178
Spettabile Consorzio Veneziano di Navigazone

v Northumberland Shipbuilding Co (1919) 121 LT 628 ...................... 469
Spring v Guardian Assurance plc [1944] 3 AIIER129 ........................ 17,563
Spurling J Ltd v Bradshaw [1956] 1 WLR 461 .............. ..., 77,78
Staniforth v Lyall (1830) 7Bing 169 ............ ..o, 632
Stansbie v Troman [1948] 2 KB 48 .. ... i e 558
Stedman v Swan’s Tours (1951) 95 S] 727 . . ... i ittt 613
Stevenson v Rogers [1999] 1 WLR 1064 ........ ...t 415
Stevenson, Jacques and Co v McLean (1880)5QB 346 ........................... 43
Stilk v Myrick [1809] 170 ER 1168; 2 Camp 317 .................... 107, 115, 502, 505
Storer v Great Western Railway Co (1842) 12LJCh65 .......................... 532
Storer v Manchester City Council [1974] TWLR 1403 ......... ... ... ... ..oooo.o 12
Strickland v Turner (1852) 7Ex208 .. ... oot 254,256, 667
Stubbs v Holywell Railway Co (1867) LR2Exch 311 ........................... 290
Sudbrook Trading Estate Ltd v Eggleton [1983] 1AC444 ....................... 231
Sugar v London Midland Scottish [1941] 1 AIER 172 ........................... 80
Suisse Atlantique Société d’Armement Maritime SA

v NV Rotterdamsche Kolen Centrale [1967]1 AC361 ........... 5,10, 402, 404-06
Summers v Donohue [1945] KB 376 ....... ... ..ot 179
Sumpter v Hedges [1898] 1QB 673, CA .......... ..., 455, 458, 688, 689
Surrey County Council v Bredero Homes Ltd

[1993]13 AIIER 705, CA ..ottt e 683, 684, 686
Sweet & Maxwell Ltd v Universal News Services Ltd

[1964] 2 QB 699 . ..ottt e 469
Swift v Swift (1841) 3TEqQR267 ... 523,524

XXXiX



Sourcebook on Contract Law

Tai Hing Cotton Mill v Lui Chong Hing Bank Ltd

[1985] 2 AITER 947 . ..ottt e e e 17,18, 242
Tamplin (FA) SS Co Ltd v Anglo-Mexican Petroleum
Products Co Ltd [1919]2 AC397, HL ..........ciiiiiinnn... 284, 285, 289, 299,
324,727,728
Tate v Williamson (1866) 2Ch App 55 . ... 169, 365
Tatem Ltd v Gamboa [1939] TKB 132 ... ..ot 307, 320
Tatham v Huxtable (1950) 81 CLR 639 ... ..ottt eeeieeeeaeeeeeenns 701
Tay Salmon Fisheries Co Ltd v Speedie 1929 S5C593 ............................ 322
Taylor (Wholesale) Ltd v Hepworths Ltd
[197711WLR 659; [1977] 2 ALER 784 ... oo 627
Taylor v Allon [1966] TQB 304 .. ..ot e 45
Taylor v Caldwell (1863) 122 ER 309;3B & S826 .................. 283, 290, 304, 305,
306, 311, 321, 481
Taylor v Laird (1856) TH & N 266 .. .....covuiniiiiiii i 455
Taylor v Oakes, Roncoroni & Co (1922) 127 LT 267 ..o, 465
Taylor v Webb [1937] 2KB 283 ... ... ..o 450
Teacher v Calder (1899) 1F39 ...ttt e e 683
Tennant Radiant Heat Ltd v Warrington Development Co
[1988] TEGLR AL ...ttt 563, 565, 566, 569
Thomas v Thomas (1842) 2 QB 851 . ...ttt 104, 111
Thomas Witter Ltd v TBP Industries Ltd [1996] 2 AL ER573 .................... 662
Thompson v Lohan (Plant Hire) Ltd [1987] TWLR645.......................... 411
Thompson v London, Midland and Scottish Railway Co
[1930] T KB 41, CA oot 75-77, 80, 391, 393
Thompson v Robinson (Gunmakers) Ltd
[1955] TALLER 154 ..ot e 634, 635
Thorn v Public Works Commissioners (1863) 32 Beav490 ....................... 528
Thorne v Motor Trade Association
[1937] AC797; [1937] BALLER 157 .. oueiiit e 350, 356
Thornton v Shoe Lane Parking Ltd [1971]2QB 163 ....................... 13,77-80
Thorpe v Thorpe (1855) T K & J438 .. ... 607
Tito v Waddell (No 2) [1977] Ch 106; [1977] 3 ALER 129 ................ 531, 683, 685
Tomlinson v Gill (1756) AMb 330 .. ..ottt e 722
Tool Metal Manufacturing Co Ltd v Tungsten Electric
CoLtd [1955] TWLR 761 .. ..oeitii e 150, 511, 516
Toteff v Antonas (1952) 87 CLR 647 ... ..ottt 659
Trans Trust SPRL v Danubian Trading Co Ltd
[1952] 2 QB 297; [1952] TAILER 970 ... .vvvie et 449, 451
Transmotors Ltd v Robertson Buckley & Co
[1970] 1 Lloyd's Rep 224 . ... ... . i 70

x1



Table of Cases

Tredegar Iron and Coal Ltd

v Hawthorn (1902) 18 TLR716 . ......oiviiiii i 601
Trentham v Archital Luxfer [1993] 1 Lloyd’s Rep 25, CA ...................... 25,49
Trident General Insurance Co Ltd v McNiece Bros Pty Ltd

(1988) 165 CLR 107 .. oo e ettt e e 692, 698
Trollope & Colls Ltd v Atomic Power Construction Ltd

[1963] TWLR 333 ... 26, 62, 66
Trollope and Colls Ltd v North Western Metropolitan

Regional Hospital Board [1973]2 ALER260 ............. ..ot 225
Tsakiroglou & Co Ltd v Noblee Thorl GmbH

[1962] AC93, HL ... oo 294, 309, 319
Tufton v Sperni (1952) 2 TLR516 ... ..ot 365
Tulk v Moxhay (1848) 2Ph 774 ....... ...t 727
Turnbull & Cov Duval [1902] AC429 ....... ... e 375,376,378, 379
Turnbull (Peter) & Co Pty Ltd v Mundas Trading Co

(Australia) Pty Ltd [1954] 2 Lloyd’s Rep 198 ... ...t 475
Turner v Mason (1845) 14 M & W 112; (1845) 153 ER411 ................... ... ... 20
Turriff Construction Ltd v Regalia Knitting Mills Ltd

(1972) 222 Estates Gazette 169 .. .....ooiiiii e 180
Tweddle v Atkinson (1861) 1B&S363 ..................ooin.n. 120, 691, 696, 739
Twycross v Grant (1877) 2CPD 469 ........... i 658

UGS Finance Ltd v National Mortgage Bank of Greece

and National Bank of Greece SA [1964] 1 Lloyd’sRep 446 ................... 404
United Scientific Holdings Ltd v Burnley BC

[1978] AC904; [1977] 2 AIIER 62 ...\ttt e e e 472,475
Universal Cargo Carriers Corpn v Citati [1957]2QB401 ........................ 481

Universe Sentinel, The, sub nom Universe Tankships Inc of
Monrovia v International Transport Workers Federation
[1982] 2 WLR 803; [1982] 2 All ER 67; [1983] 1 AC 366, HL ... .346-48, 351, 354, 356

Urquhart Lindsay & Co Ltd v Eastern Bank Ltd
[1922] TKB 318 ..ot 513

Vacwell Engineering Co Ltd v BDH Chemicals Ltd

[1971] 1 OB 88 .\ttt e 584
Vanbergen v St Edmunds Properties Ltd [1933] 2KB223 ....................... 133
Vandepitte v Preferred Accident Insurance Corpn of

New York [1933] AC 70 . . oo vttt et e e e 726
Vantage Navigation Corpn v Suhail, The Alev

[1989] 1 LIoyd’s Rep 138 .. ..ottt 97,353
Varley v Whipp [1900] 1QB 513 ... ... 199
VicMill Ltd, Re [1913] 1 Ch 465 .. ..ottt 635

xli



Sourcebook on Contract Law

Victoria Laundry (Windsor) Ltd v Newman Industries

Ltd [1949] 2 KB 528, CA ..ottt 572,577,

580-82, 587, 645

Vitol SA v Norelf Ltd [1996] AC 800 .. ..o ottt e 489

Vitruvia SS Co Ltd v Ropner Shipping Co Ltd 1925SC (HL)1 ................... 560

Vivian v Coca-Cola Export Corpn [1984] 2NZLR 289 . ...............oinin.s 617
Vorvis v Insurance Corpn of British Columbia

(1989) BE DLR (4th) 193 . ..o o it e 617
Waddell v Blockey (1879) 4 QB 678 ... ...t 661
Wade v Simeon (1846) 2CB 548 . ... ...t 111,133
Wagon Mound, The (No 1) [1961] AC388 ......................... 583, 585, 587, 660
Wagon Mound, The (No 2) Overseas Tankship (UK) Ltd

v Miller SS Co Pty Ltd [1961] AC 388; [1961] 2 WLR 126 ............. 581, 587, 660
Wait, Re [1927] TCR 606 ...ttt et 526
Wales v Wadham [1977] TWLR 199 ... ..o 163
Walford v Miles [1992] 1 AL ER 453, HL ..., 8,183,184, 186
Wallis, Son and Wells v Pratt and Haynes [1911] AC394 ........................ 673
Walters v Morgan (1861) 3De GF & J 718 ...... ... 163
Waltons Stores (Intestate) Ltd

v Maher (1988) 76 ALR513 (AUS) + .« v vvvvvieiiiieieenn 150, 151, 154, 158, 513
Warburton v Co-operative Wholesale Society Ltd

[TO17] TKB 663 . ..ottt e e e e e e e e 540
Ward v Byham [1956] 1 WLR 496;

[1956] 2 AHER318, CA ..o ovi e 106, 115, 120, 122, 125, 126
Warlow v Harrison (1859) 1 E& E309 ...ttt 34
Warner Bros Pictures Inc v Nelson [1936] 3 ALER160 .................. 534,537,538
Watts v Spence [1976] Ch 165; [1975] 2 AIIERS528 . ........ .. ... ...ty 654
Weld Blundell v Stephens [1920] AC 956 ..........cooiiiiiiiiiiiiiii .. 558
Wells (Merstham) Ltd v Buckland Sand and Silica Ltd

[1965] 2 QB 170 .. \vet ettt e e et e e 695
West Yorkshire Darracq Agency Ltd

v Coleridge [1911] 2 KB 326 ... ...t 703
Whelan v Waitaki Meats Ltd [1991] 2 NZLR 74 ... ... 617
Whincup v Hughes (1871) LR6CP 78 ..... ...t 687
Whitaker v Dunn (1887) 3TLR 602 ... ..ottt et 689
White & Carter (Councils) Ltd v McGregor

[1962] AC413; [1961] 3ANER 1178 . ..ot 11, 13, 180, 495, 549,

550, 552-55, 601
White v Bluett (1853) 23 LI EX 36 ... .oviiii e 111
White v Jones [1995] 1 ALER 691 .........coviiiiiiiiinnan.. 16, 633, 711, 712, 740

xlii



Table of Cases

White v Warwick (John) & Co Ltd [1953] 1WLR 1285 .............ccoonnn. 395, 396
Whitehall Court Ltd v Ettlinger [1920] 1 KB680 ...............cooiiiiiiin... 322
Whiteley Ltd v Hilt [1918] 2 KB 808 ......... ... 529
Whitewood Chemical Co v Hardman [1891]2Ch416 ...................... 533, 535
Whittington v Seale Hayne (1900) WN 31 ........ ...y 668
Whyte v Meade (1840) 2IEqR420 (IR) ........ ..ot 357
William Sindall plc v Cambridgeshire County Council
[T994] TWLR T016 ..o vtet ettt e ettt e et e e e 246
Williams v Bayley (1866) LRTHL 200 .............ooiiiiiiiiiiiiiinan... 341, 358
Williams v Roffey Bros and Nicholls (Contractors) Ltd
[199111 QB 1;[1990]1 Al ER512,CA ................... 9,106, 116, 124-26, 129,
132, 133, 505
Williams v Williams [1957] T WLR 148 ....................... 106, 122,123, 125, 126
Williamson (JC) Ltd v Lukey and Mulholland
(1931) 45 CLR 282 . .ttt et e ettt e et e e e 542
Wilson (Paal) & Co A/S v Partenreederei Hannah
Blumenthal, The Hannah Blumenthal [1983] 1 AL ER34 ............ 284,312, 314,
316, 505, 506, 508
Wilson v Darling Island Stevedoring and Lighterage
CoLtd (1956) 95 CLR 43 . ...ttt et e et e 714
Wilson v Furness Railway Co (1869) LROEq28.............. ... ... oot 532
Wilson v General Ironscrew Colliery Ltd
(1877) 47 LY QB 239 . . ettt ettt e e e e 572,573
Wilson v Northampton and Banbury Junction Railway Co
(I872) LRI4EqQ 477 ..o 532,533,541, 700
With v O’Flanagan [1936] Ch 575, CA ... ... ... i 164
Withers v General Theatre Corpn Ltd [1933] KB536 ............. .. ... ... .. 616
Withers v Reynolds (1831) 2B & Ad 882 .......... ... 464
Wolverhampton Corpn v Emmons [1901] 1 KB515 .................... 530, 531, 543
Wong Lai Ying v Chinachem Investment Co Ltd
(1979) I3 BUIIA LR 81 . ..o ettt e 323
Woodar Investment Development Ltd v Wimpey
Construction (UK) Ltd [1980] 1 ALER571, HL ........ccooievineen... 467,707
Wright v Carter [1903] 1 Ch 27; [1900-03] ALERRep 706 ................... 361, 364
Wroth v Tyler [1974] Ch20 . ... .o e 526
Wrotham Park Estate Co v Parkside Homes Ltd
[1974]2 AL ER 321; [1974] TWLR 798 ...ttt 684-86
Yerkey v Jones (1939) 63 CLR 649 ... ..ottt 377-79
Yetton v Eastwoods Froy Ltd [1967] TWLR 104 . .......... .. ... .. ..ooia.. 594

xliii



Sourcebook on Contract Law

Youell v Bland Welch & Co Ltd, The ‘Superhulls Cover’

Case [1990] 2 Lloyd's Rep 431 ... ..ottt , 569
Young & Marten Ltd v McManus Childs Ltd

[1969] T AC 454 . ..ottt e e 588
Young v Bristol Aeroplane Co Ltd [1946] AC 163 ............ ...y 674
Zamet v Hyman [1961] TWLR 1442 . ... ... ... . i 366

xliv



TABLE OF STATUTES

Apportionment Act 1870— S88 . 391
S2 455 S1273),(4) oo 433
Arbitration Act 1950 ................ 214 $8129,136 ............. 441,445, 446
S1BA .o 509 s 137,138,139 ..ot 433
Arbitration Act 1996— Consumer Safety Act1978 .......... 340
sS4l . 509  Contracts (Rights of Third
Parties) Act 1999 ....... 693, 696, 697,
. 711,735, 736,
Bills of Exchange Act 1882—
742,743,745
SB(1) et 95
ST o 737-39, 744
S27(1) et 107
ST) oo 736
Bills of Lading Act 1855 ............. 714 STN@) +voveeeeenoe 739
ST oo 716 SIDB) oo 696, 740
Bills of Sale Act 1878 S1(2) oo 736, 740, 741
(Amendment) Act 1882— () D 741
SO 95 SIG)~(7) wveee 737
Bills of Sale Act 1891 ............... 208 SIG) v 742,743
() P 739
S 2 737,742,745
Canals and Railways
S2(L) e 742-44
Act1854 ................... 392, 408
. s2(2)@), (0), B)@) + ' 743
Carriage of Goods by Sea $20)b), @), B) +vereenn 744
Act 1992— S2(6) oo 738
S2(4) .o 710 6835 738
Compensation (Defence) S3 e 745
Act1939 ... 727,728 S3Q)5) 744
Consumer Credit S 745
Act1974 ............... 93, 340, 391, SO 739,744
433,441, 442 ST(L) e 745
........................... 1
555 65 Copyright Act 1956—
S860,61 ...vveihiii 9 S8 103
$863(2), 64)D) + o 93 _
S5 o g5 ~ County Police Act1839—
10 oo 114
SO5(1) e e 433 s10
SO7 i 93, 415, 433
S68 93, 433

xlv



Sourcebook on Contract Law

Employment Rights Act 1996—

sST13-117 oo 538

ss123,124 ... ..o 618
Factors Act1899 ................... 208
Fair Trading Act1973 .............. 433

ss13,14,17,34,35,37 ........... 433
Financial Services Act 1986—

SA8 L 433
Food Safety Act1990 ............... 165
Hire Purchase Act1938 ............. 211
Increase of Rent and

Mortgage Interest

Restrictions Act 1920 ............ 279

SI2(1)(g) « oo 179
Indian Contract Act 1872 ........... 371

ST6(3) . vv v 371
Industrial Relations

Act1971 ..o 539
Insolvency Act 1986—

Pt oo 734

S421 L 734,735
Insurance Companies

Act1982 ..o 340
Judicature Act1873 ............ 519, 678
Judicature Act1875 ............ 519, 678
Landlord and

Tenant Act 1985—

ST1 o 231

Law of Property Act 1845 ....... 732,733
S 732
Law of Property Act1925 ....... 730,732
S40 .. 52,95
SA0(L) v 51
8852,54(2) ..t 95
S50\t 731-733
S56(1) e 730, 731
SI36(1) . vvviii 720
S205(1)(XX) v 731
Law Reform (Contributory
Negligence) Act1945 ........ 564-69
STA) e 563, 564
SA i 564-67, 569
Law Reform (Frustrated
Contracts) Act 1943 ..... 13, 265, 313,
324, 325, 328,
481, 682
S12) v 326,327,329-31,
333-36
S1B) v 329-32,334-36
SIB)@) v 331
s1IB)D) ..o 331-33, 335
STME) oo 327
S2(5) e 321,325
Law Reform
(Miscellaneous
Provisions) Act 1970—
ST v 460
Limitation Act1980 ................ 568
S27(5) vt 107
Lord Cairn’'s Act1858 .............. 544

xlvi



Table of Statutes

Marine Insurance

Act 1906—

Married Women’s

Property Act 1882 ..

Medicines Act 1968

Mercantile Law
Act 1908 (NZ)—

Misrepresentation
Act 1967

Misrepresentation Act
(Northern Ireland)
1967—

National Assistance
Act 1948—

Occupiers’ Liability
Act 1957

Occupiers’ Liability Act

(Northern Ireland) 1957

...175,190, 192,

203,491, 612,
647, 655, 662

...170,177,190,

653-57, 662-64

....... 170, 190,

661-64, 679

... 412,416,428

....115,120,121

....79,238,413,

567, 588

Pharmacy and Poisons
Act1933 ..............

Public Passenger Vehicles
Act 1981—

Road Traffic Act 1988 ... ...
ss 145, 148

Sale of Goods Act1893 .. ...

xlvii

147,214,221,
257,408, 457,
464, 466, 478,
482,483,
493,494

....201,422,
471, 634



Sourcebook on Contract Law

Sale of Goods

Act 1979 (Contd)—
ST0(1) e 472
S11 o 244
STLIMA) o 198
$$12-15 .o 15,232
S12 Lo 425,426
s13 oo 199, 200, 232,
234,426,471
S13(1) e e 199, 243
s14 ... 233,234,
426,471
ST4(Q2) .o 243, 415, 470
STAQA) v 110
ST4() oo 243,470
S15 Lo 233,234,
426,471
SI5A ... 234,471
S1I5AM)D) ovviiii 243
S 23 676
S28 452
S30 . 453
S30(2A) . 454
¢ ) P 454
SB1(2) e e 454, 455
S35A L 687
SAl L 702
SANL) .o 549
S50 . 634
S50(2) cvv e 635
S5 634
S52 526, 528
S55 422
S57(2) e 33
Sched1parall ................ 422
Statute of Frauds 1677 ........ 40,94, 139
S4 50, 95, 101

Supply of Goods and

Services Act1982 ............... 340

S22 425,427

ss13-15 ...t 232,235,243

SI3 o 17

ss14,15 ... 213

SI5(1) v 548
Supply of Goods

(Implied Terms)

Act1973 ... 340, 408,

418,422,427

SS8-11 oo 426
Third Parties (Rights

Against Insurers)

Act1930 ... oo 734

ST o 734

S1E)—6) « oo 735
Timeshare Act 1992—

SS5,6 94
Trade Descriptions

Act 1968—

S14 o 171
Trade Union and

Labour Relations

Act1974 ... 348

SI3 o 347

SI3(1) e 351
Trade Union and

Labour Relations

(Consolidation)

Act1992 ... 533

S236 533
Transport Act 1962—

SA3(7) o 427

xlviii



Table of Statutes

Unfair Contract Terms

Act1977 ...l 7,10,14, 19,
391, 392, 406-18,

422,425,429,

431, 433, 448,713

S1(@) v v 431
S ) 410, 413
SIMD®) v 412,431
sT(1)(@), (2) vvvve 431
SI(3) v 409, 412,
413,431

SS2—7 i 413
SS2—4 413
S 410, 412
S2(1) o 75,77,395,
401, 416,

425,426

S2(2) v 411, 428, 430
S3 392, 414,
428, 430

S3() e 429, 430
s32)@), ) o 430
S3Q)D)ET) « v 431
SS 57 410, 412
S5 416, 425, 426
SO i 414, 416, 426-28
S6(1) i 416, 425,426
S6(2) 77,416, 426,428
S6(3) 417,418, 428
SO(4) oo 412,413
ST 413, 414,
416, 427

ST(L) oo 426

S7(2) v 77,416,426
S7B) v 417,418,428
S7TBA) v 416,425
ST(4) oo 418
S8 412,428
I 1 416,418, 419, 422
I 1 ) T 417,418
ST1(2) oo 417
s11B) ovvvviiiia.. 411,412,418
ST1(4) oo 407,418
s114)D), (B) v vvveeeeiae 418
S12 oo 414,427
S12(1)@) v 429
S13 oo 392,430
S13(1) e 409, 412
s14 ..o 413,429
§820,21,24(2) .. viiii 417
Sched1 ................... 413,431
Sched?2 ................ 416-18, 448
Uniform Laws on
International
Sales Act 1967—
Sched?2 ..................... 63, 68
Unsolicited Goods and
Services Act 1971 ................ 51
Victoria Act1959 . .......... ... ... 328
Workmen’s Compensation
Act 1925—
S7(1), (2) v 735

xlix






TABLE OF STATUTORY INSTRUMENTS

Consumer Credit (Agreements) Regulations 1983

(ST 1983/1553) .. v eee et e e e
Consumer Credit (Enforcement, Default and Termination

Notices) Regulations 1983 .. ......... ... o i

Consumer Protection (Cancellation of Contracts Concluded
Away From Business Premises) Regulations
1987 (SL1987/2117) oveee et e e e e e e 94,

Consumer Protection (Cancellation of Contracts
Concluded Away From Business Premises)

(Amendment) Regulations 1988 (SI1988/958) .......... ... ...l 94
Consumer Transactions (Restrictions on Statements)
Order 1976 (SI1976/1813) .. oottt 428
Consumer Transactions (Restrictions on Statements)
(Amendment) Order 1978 (SI1978/127) ..ot 428
Rules of the Supreme Court—
Ord I8 1 12(4) oo v ittt e e e e 675
Ord A5 10 701
Unfair Terms in Consumer Contracts Regulations
1994 (SI1994/3159) .o vvii it e 159, 434
1O B(2) .\t 440
Unfair Terms in Consumer Contracts Regulations
1999 (SI1999/2083) . oot 159, 391, 416, 417, 431,
434, 438, 448
<7< 434, 439
T B(L) oot 440
TEZ 3(2) ot 442-44
TOg A 434,438
TO D 392,434, 435, 438
reg 5(1), (4), (11) .o 439
T B 435
TEE B(2) .« ot 439
T 7 e 435
TOE B ot 436, 438
TO D 436
regs 10-15 . ..o 415
regs 10-13 . .. .. 440
reg 1 435
Sched 1 ..o 434, 440
Sched 2 .o 435, 43638, 440
SChed 3 . 442

li






PART I

INTRODUCTION






CHAPTER1

WHAT IS CONTRACT LAW ALL ABOUT?

LAW OF CONTRACT, LAW OF CONTRACTS
OR THE LAW RELATING TO CONTRACTS?

The phrase ‘the law of contract’ might suggest that there is a single model of
contract law applicable to all types of contract. Indeed, the assumption that
there is a single model of contract law underlies the 19th century ‘classical
model” of contract law. This 19th century model, which has so influenced the
development of modern contract, was underpinned by the values of sanctity
of bargain, freedom of dealing and emphasises the advantage of the market
over government intervention. The typical classical contract has been
described in the following fashion:
A bilateral executory agreement. It consists of an exchange of promises; the
exchange is deliberately carried through by a process of offer and acceptance,
with the intention of creating a binding deal. When the offer is accepted, the
agreement is consummated, and a contract comes into existence before
anything is actually done by the parties. No performance is required ... The
contract is binding because the parties intend to be bound ... When the contract
is made, it binds each party to performance, or in default to a liability to pay
damages in lieu. Prima facie, these damages represent the value of the innocent
party’s disappointed expectations.

It is true that some contracts do conform to this image, but it must also be
appreciated that there are many which do not. In the chapters which follow,
case extracts are taken from a number of different types of contract, some of
which may be seen as exceptions to a general rule established at the time of
the development of the classical theory of contractual obligations. Where these
so called exceptional cases emerge, there may be a pattern based on the type
of contract concerned. For example, much of what might have been called
contract law some years ago may have become part of a new subject area.
Typical examples of this sort of movement can be found in employment law
cases or consumer law cases. The employment relationship is such that very
often, classical rules of contract law simply do not adequately serve the needs
of the parties, because of the long term nature of the contract entered into by
the parties.2 In order to deal with the problems of the workplace, Parliament
has had to intervene in many areas, so much so that although classical

1 See Atiyah, 1986 (reprinted 1990), pp 11-12.
2 See Chapter 10.
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contract law principles may state a general rule, very often, the law for the
purposes of employment contracts may differ.

The classical model of contractual relations outlined above works on the
basis of freedom of contract. It assumes the contract arena is a level playing
field on which all participants are equal in terms of bargaining power. But this
is patently not the case. Many of the rules developed in the 20th century
recognise that individual consumers do not have the same bargaining
strength as a multinational company. The consumer requires protection,
especially in the light of the widespread use by business of the ‘standard form’
contract.3 Some rules towards this end have been developed at common law
but, to a large extent, common law development has been hindered by the
conflict between the needs of consumers and the principle of freedom of
contract espoused in the classical theory.

Even in the field of purely commercial contracts, where the classical theory
appears to have its strongest hold, there are exceptions. What must be
appreciated is that traders operate on an international level and the ancient
law merchant had started to develop before the 19th century classical theory
took hold. In order to cater for the needs of the trading community, some of
the classical rules were modified to take account of established trading
practice. Thus, a number of the rules gathered together under the doctrine of
consideration* are modified to take account of practices established many
years earlier by the trading community. For example, the rule that
consideration must not be past has no application in relation to bills of
exchange, for the simple reason that to insist on this classical principle would
go against centuries of established trading practice.

In the light of these observations, it is probably better to regard English
contract law as a law of contracts, rather than a law of contract, despite the
existence of a generalised framework of rules which govern most contracts
and with which this book is concerned.

A problem which will be encountered in a number of the following
chapters is that, for one reason or another, a contract may fail. This may be
due to a formation problem® or there may be present some vitiating element
such as a mistake,® a misrepresentation” or an element of actual or presumed
coercion.8 Alternatively, the contract might terminate due to some external
event beyond the control of the parties or due to a breach of contract by one of
the parties. If the contract fails, the terms of the contract may not be available

See Chapter 8.

See Chapter 3.

See Chapters 2 and 3.

See Chapters 2 and 6.

See Chapters 4, 13 and 14.
See Chapters 7 and 14.
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to govern the relationship between the parties. Instead, some other aspect of
the law may have to be invoked in order to resolve the issue. What this serves
to illustrate is that the law of contract is not just about making contracts and
that there are overlaps with other areas of law concerned with private law
rights and obligations. Thus, where a contract fails, it may be the case that
there has been a partial performance by one party which has conferred a
benefit on the other. If the contract itself is unable to determine how this is to
be paid for, it may be necessary to have recourse to restitutionary principles
instead.?

Furthermore, other aspects of a wider law of civil obligations may impinge
on the parties to a contract. For example, although the doctrine of privity of
contract states that only the parties to a contract may sue and be sued on that
contract,!0 there is nothing to prevent the application of rules from another
branch of the law of obligations, where appropriate. Thus, the parties to a
contract may find that they are subject to principles established by the law of
tort, such as the duty to take reasonable care when dealing with others whom
you can foresee as likely to be affected by your acts or omissions. Accordingly,
rules of the law of contract must not be taken in isolation, since there may be
other relevant rules which affect the rights and obligations of the parties.

PROMISES AND RELIANCE

A primary concern of contract law is the enforcement of promises and it is this
concern which dominates the classical theory. The parties make an agreement
by the process of offer and acceptance, under which a number of promises are
exchanged. This model of the contractual relationship naturally emphasises
the voluntary nature of the transaction. Each party to the contract freely
undertakes an obligation or a series of obligations in return for something
given by the other. However, this idea of the voluntary exchange of promises
does not always match reality. A number of instances will be encountered in
which it is difficult to say that there has been an exchange in the classical sense
of that word. In these circumstances, the replacement for the agreed exchange
basis for liability may be an element of reliance.!! For example, unilateral
contracts, under which there is a promise in return for an act are particularly
difficult to explain in terms of the classical model. But a reliance based
analysis seems to provide a more satisfactory explanation. Thus, if I offer a
reward to anyone who finds my missing dog, the reason for the enforcement
of my promise to pay is that the finder of the dog has acted in reliance upon

9  See Chapter 14.
10 See Chapter 15.
11 See Chapter 3.
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my promise. Other examples of reliance liability can be found where there is
an attempt to vary the terms of a long term contractual arrangement.12 One of
the problems which may arise in this context is that one of the parties
promises to vary the existing terms of the contract, for example, by agreeing to
pay more than that which was originally contracted. However, applying
classical rules, the other party must give consideration for that promise.
Unfortunately, what may be given in return for the promise is little more than
continued performance of the existing terms of the contract which, in classical
terminology, does not involve a true exchange. However, through the
application of rules on promissory estoppel, if the promisee relies upon the
promise of the other party, that promise may become enforceable to the extent
that is necessary in order to achieve a fair result.

IDEOLOGIES OF CONTRACT LAW

Some of the extracted materials in later chapters reveal differences in
approach between members of the judiciary. One of the possible reasons for
these conflicts is that judges may approach a given set of facts from differing
ideological positions. In the extract which follows, the authors identify four
different ideologies, which to a greater or lesser extent may colour the way in
which a particular set of case facts is analysed. On the one hand, there is the
formalist approach, which draws on a step by step analysis of existing case
law. The formalist judge is heavily influenced by the doctrine of precedent
and his approach to a particular case will involve an application of the rules
developed in earlier cases. A difficulty with this approach is that, unless the
formalist judge is careful, he might find himself laying down very
conservative decisions, with the result that there is unlikely to be any sharp
change of direction in the law to take account of changing conditions. Adams
and Brownsword comment as follows:
The formalist view gravitates around the rule-book. Its influence can be
characterised in the following ways.
First, and foremost, the rule-book governs. Lawton L]’s observations on the
problem of the ‘battle of the forms’ (in Butler Machine Tool) reflect this attitude:
‘The problem is how should that battle be conducted? The view taken by
the judge was that the battle should extend over a wide area and the court
should do its best to look into the minds of the parties and make certain
assumptions. In my judgment, the battle has to be conducted in accordance
with set rules ... The rules relating to a battle of this kind have been known
for the past 130-odd years.’

12 See Chapter 10.



What is Contract Law All About?

The new problem presented by the ‘battle of the forms’” was to be resolved
according to the traditional rules. The world may change, but the traditional
rules of contract, like Ol Man River, jus’ keep rollin” along’.

Secondly, the rule-book is viewed as a closed logical system. Rule-book
exercises are exercises in the logic of the concepts of contract. Just as one plus
one must equal two, formalists view contractual concepts as having a logic of
their own. The traditional schematic approach to formation, particularly,
reflects this aspect of formalism.

Thirdly, the conceptual purity and integrity of the rule book is to be
maintained. Formalists are uncomfortable when they encounter ill-fitting or
otherwise deviant doctrines. The attempt to clean up the doctrine of
fundamental breach, from Suisse Atlantique onwards, is a good example of a
formalist purifying operation.

Fourthly, formalism tends towards doctrinal conservatism. Thus, formalists
tend to confine innovations, such as the High Trees principle and collateral
contracts. If such ‘dangerous’ ideas are to be used, they must be used with
caution. In the same way, formalism encourages judges to base themselves on
well established, rather than less well established, ground (see, for example,
the preference for the construction approach towards exemption clauses, the
preference for an intention-based approach to implied terms, the reluctance to
employ the concept of good faith, etc).

Fifthly, as Geoffrey Lane L] said in Gibson v Manchester City Council, ‘sympathy
and politics” are not material considerations (that is, for formalist judges —
unless, of course, the rule-book makes such considerations material). Judges
may sympathise with a litigant, but if the rule-book is against that party, then
that is conclusive. Hard cases make bad law (that is, introduce ad hoc
distinctions into the rule book). In the same way, politics, interpreted broadly
as judicial values and commitments, must not influence a formalist judge. A
judge may regard a particular rule as unfair or inconvenient, but this must not
act as an excuse for deviation from the rule-book.

Sixthly, formalism implies an uncritical acceptance, and a mechanical
application, of the rule-book doctrines. Shibboleths such as ‘freedom of
contract’ and ‘sanctity of contract” are cited without critical reflection on their
doctrinal purpose, or the social context in which they are to be applied.
Formalism takes the idea that ‘justice is blind’ quite literally: the rule-book is to
be applied blind to any consideration of the merits of the case, the purpose or
point of the rules, or the context of the dispute.

Seventhly, because formalism favours the routine application of the rule-book,
it works best with clear general rules which do not involve the exercise of
judicial discretion. Of course, the facts have to be found, but once found,
general rules promise more or less mechanical application. Accordingly,
formalists prefer a rule which either straightforwardly allows or disallows
exemption clauses to one which allows exemption clauses if they satisfy a
requirement of reasonableness. It simply is not possible to apply a
reasonableness requirement in a routine mechanical fashion, although
formalists will no doubt strive to structure the discretion along the lines of
certain general rules of thumb.
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Finally, it is also possible to view as corollaries of a formalist outlook the
tendency both to eschew responsibility for major law reform (‘This is best left
to Parliament’) and to interpret appeal court jurisdiction narrowly (‘Provided
that the trial court asked the right legal question and provided that the answer
acted upon was not totally unreasonable, then the ruling must stand’). The
former tendency can be seen as a byproduct of formalist caution coupled with
the formalist belief that the function of judges is to apply, not to make, the
rules. The latter tendency is assisted by the formalist detachment from the
results of cases. Consequently, when a case comes up on appeal, the question
for the appeal court is not whether the trial judge got the right result, but
whether the right rules were applied.!3

Secondly, there are realist judges, who seek to achieve the correct result in a
given set of circumstances. Achieving the right result may sometimes involve
a bit of ‘rule bending’, but it is the result that matters. A consequence of a
realist approach is that judges who are wedded to this ideology may appear to
be highly innovative. However, to the realist, necessity is the mother of
invention — if a way out of a tight corner has to be found, then it will be found.
Adams and Brownsword continue as follows:

Realism is the antithesis of formalism. It follows that each of the formalist
tendencies is matched by a realist tendency which pushes in the opposite
direction.

First, the rule book is not decisive. The most important aspects of a dispute are
the facts and the decision; rules are a secondary consideration. If formalism is
rule-orientated, realism is result-orientated. In many ways, Lord Devlin’s
observation that ‘“The true spirit of the common law is to override theoretical
distinctions when they stand in the way of doing practical justice’ (Ingram v
Little (1961)) enshrines the realist articles of faith.

Secondly, the logic of the rule-book concepts is by no means the be-all and end-
all. Immediately, one thinks here of Lord Denning’s criticisms of traditional
offer and acceptance analysis, and of his cavalier exploits with regard to
consideration. But Lord Denning is not alone in such a realist disregard for the
logic of the concepts. For example, the logic of the concepts did not prevent the
majority finding the required contractual connection in The Eurymedon, nor did
it stop the House of Lords finding a remedy for Mrs Beswick.

Thirdly, realists do not regard blotting the rule-book as the ultimate sin. If
practical justice demands some running repairs, then the elegance or
conceptual neatness of the solution hardly matters. What matters is that the
repair job works. Formalists may pour scorn on such realist patch-up jobs as
the device of the collateral contract or the doctrine of the fundamental term,
but realists can take such criticisms without flinching. Realists know a
spatchcock solution when they see one, but a solution is at least a solution.

Fourthly, realism tends towards doctrinal and conceptual innovation. Judges
are not to be discouraged from sowing new doctrinal seeds (for example,

13 Adams and Brownsword, 2000, pp 168-70.
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promissory estoppel, unconscionability, economic duress, the doctrine of the
innominate term) simply because it is not clear how the doctrinal plant will
grow. Nor are judges to be discouraged from cultivating newly born ideas. If a
recent innovation supports a particular decision, then there is no reason to
eschew such support in favour of a traditional ground for the same decision.

Fifthly, for realist judges, ‘sympathy and politics” do matter. It is all very well
complaining that hard cases make bad law; but if judges ignore the obvious
merits of a case, practical justice goes by the board and the law is rightly
accused of being an ass. Likewise, politics, broadly interpreted, do count.
Where a judge considers a particular rule or its application unfair, or
inconvenient, he should recognise the force of these considerations. On the
realist view, judges must act as custodians of practical justice and convenience,
not simply as the keepers of the code.

Sixthly, for realists, the mechanical and uncritical adoption and application of
the rule book will not do. Rules are laid down for a purpose, to defend some
principle or to support some policy. When rules no longer serve their intended
purpose, when they become detached from their point, slavish adherence to
the rule book undermines the spirit of their enactment. The drive towards
consumer protection is the outstanding example of a realist recognition that
the world changes and that, in a changing social context, the original intent of
the rules may become perverted by their continued uncritical application. (To
avoid misunderstanding, we should emphasise that realists are not tied to the
purposes underpinning the rule book. In the final analysis, the rule-book,
whether read literally or purposively, is marginal to realism.)

Seventhly, realism is not necessarily inconvenienced by a rule-book which is
riddled with discretions. At least, for realists of a consumer-welfarist
persuasion, if the rules enjoin judges to decide according to the canons of
reasonableness, fairness, conscionability, and the like, this is no problem, for it
is precisely how such realist judges will want to decide anyway.

Finally, because realists have a passion for results rather than rules, they will
tend to take a broad view of appeal court jurisdiction. For realists, the point of
an appeal is not to test out whether the trial court applied the right rules, but
primarily to assess the result handed down. Accordingly, appeal courts should
feel free to overturn trial court rulings where they are judged to have arrived at
the wrong result. Similarly, where the rule-book is in obvious and urgent need
of reform, realists do not see the sense of simply exhorting the legislature to
come to their rescue. If the legislature duly reforms the law, all well and good,
but, in the meantime, realist judges will think that they have a responsibility to
get on with the reforming work themselves: (‘There is a bill now before
Parliament which gives effect to the test of reasonableness (that is, the bill
which led to UCTA). This is a gratifying piece of law reform: but I do not think
we need wait for that bill to be passed into law. You never know what may
happen to a bill. Meanwhile the common law has its own principles ready to
hand’ (per Lord Denning MR in Levison v Patent Steam Carpet Cleaning Co Ltd
1978).)
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Not only do realist judges put results before rules, they put pragmatism ahead
of conceptual purity.14

Thirdly, there are judges who will approach a case from a market-
individualist angle. On the one hand, they take the view that the market is
there to facilitate exchange - it is the law which must serve business, not vice
versa. Competitive exchange must be encouraged as far as possible and
promises must be kept. In many respects, this view is very much in line with
the ideologies underlying the classical model of contractual relations. Of
paramount importance in this regard is the matter of certainty and
predictability. At all costs, businessmen and their lawyers need to know
where they stand so far as the law is concerned, with the result that the
market-individualist judge will frown on new developments which leave the
parties to a contract guessing as to what the end result will be.

The individualist approach also tends to militate against interventionism.
The market, as far as possible, should be left to regulate itself. Adams and
Brownsword offer the following distinction:

(a) The Market Ideology

According to market-individualism, the marketplace is a site for competitive
exchange. The function of contract is not simply to facilitate exchange, it is to
facilitate competitive exchange. Contract establishes the ground rules within
which competitive commerce can be conducted. Thus, subject to fraud,
mistake, coercion and the like, bargains made in the market must be kept. In
many ways, the line drawn between (actionable) misrepresentation and mere
non-disclosure epitomises this view. There are minimal restraints on
contractors: the law of the market is not the law of the jungle, and this rules out
misrepresentations. However, non-disclosure of some informational advantage
is simply prudent bargaining — contractors are involved in a competitive
situation and cannot be expected to disclose their hands or otherwise negotiate
in good faith (see Lord Ackner’s remarks in Walford v Miles). In line with these
assumptions, market-individualists attach importance to the following
considerations.

First, the security of transactions is to be promoted. This means that where a
party, having entered the market, reasonably assumes that he has concluded a
bargain, then the courts will defend that assumption. The courts” acceptance of
an objective approach to contractual intention, their caution with respect to
subjective mistake, and their vigorous defence of third party purchasers (see
the mistake of identity cases) reflect the concern for security of contract.
Ideally, of course, security of transactions means that a party gets the
performance he has bargained for, but, as the market reveals an increasing
number of transactions where performance is delayed, the opportunities for
non-performance increase. To protect the innocent party, contract espouses the
expectation measure of damages (it is the next best thing to actual
performance) and, in the principle of sanctity of contract (which we will

14 Adams and Brownsword, 2000, pp 170-72.
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consider under the individualistic side), it takes a hard line against excuses for
non-performance.

Secondly, it is important for those who enter into the market to know where
they stand. This means that the ground rules of contract should be clear.
Hence, the restrictions on contracting must not only be minimal (in line with
the competitive nature of the market), but also must be clearly defined (in line
with the market demand for predictability, calculability, etc). The postal
acceptance rule is a model for the market-individualist: clear, simple and not
hedged around with qualifications which leave contractors constantly unsure
of their position. Similarly, the traditional classification approach to
withdrawal encapsulates all the virtues of certainty, which are dear to the
market-individualist. Conversely, the uncertainty inherent in the consequential
approach weakens its appeal to market-individualists, even though they may
be unavoidably drawn to it where particular terms cannot be dealt with under
the classification test.

Thirdly, since contract is concerned essentially with the facilitation of market
operations, the law should accommodate commercial practice, rather than the
other way round. Therefore, market-individualists sound the alarm bells as
soon as the rules of contract fall out of line with and impede commercial
practice. The majority judgment of the Privy Council in The Eurymedon is an
outstanding example of market-individualist re-alignment of the law; and
Williams v Roffey and Hillas v Arcos testify to an evolving market-individualist
recognition that technical formation requirements should be relaxed to
facilitate agreed adjustments to commercial contracts. In the same way,
deference to commercial practice accounts for the relatively smooth acceptance
of incorporation of terms by reasonable notice, and stamps the
pronouncements of the House of Lords in Photo Production as thoroughly
market-individualist.

Finally, we should notice the import of the commonplace that many of the
rules concerning formation (for example, the rules determining whether a
display of goods is an offer or an invitation to treat) simply hinge on
convenience. This may well be a statement of the obvious, but the obvious
should never be neglected. Contract is concerned to avoid market
inconvenience, precisely because its market-individualism commits it to a
policy of facilitating market dealing.

(b) The Individualistic Ideology

A persistent theme in market-individualism is that judges should play a non-
interventionist role with respect to contracts. This distinctive non-
interventionism derives from the individualistic side of the ideology. The
essential idea is that parties should enter the market, choose their fellow
contractors, set their own terms, strike their bargains and stick to them. The
linchpins of this individualistic philosophy are the doctrines of ‘freedom of
contract’ and ‘sanctity of contract’.

The emphasis of freedom of contract is on the parties’ freedom of choice. First,
the parties should be free to choose one another as contractual partners (that is,
partner-freedom). Like the tango, contract takes two. And, ideally, the two
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should consensually choose one another. Secondly, the parties should be free
to choose their own terms (that is, term-freedom). Contract is competitive, but
the exchange should be consensual. Accordingly, if Jack refuses to deal with
the butcher because his mother has warned him about talking to strangers, this
is his prerogative; he is exercising his right of partner-freedom. Equally, if Jack
agrees to trade the family’s last cow for the butcher’s magic beans, this too is
his prerogative; he is exercising his right of term-freedom (even though we
may think he exercises it stupidly). Contract is about unforced choice.

In practice, of course, freedom of contract has been considerably eroded. Anti-
discrimination statutes restrict partner-freedom; and term-freedom has been
restricted by both the common law (for example, in its restrictions on illegal
contracts) and by statute (for example, UCTA). Moreover, the development of
monopolistic enterprises, in the public and private sector alike, has made it
impossible for the weaker party actually to exercise the freedoms in many cases.
For example, if one wants a British family car, a railway ride, etc, the other
contractual partner is virtually self-selecting (the British corporatist tradition,
though much eroded in recent years, must in part account for our tolerance for
monopolies). Similarly, where the other side is a standard form or a standard
price contractor, the consumer has no say in setting the terms. Nevertheless,
none of this should obscure the thrust of the principle of freedom of contract,
which is that one should have the freedoms and that the law should restrict
them as little as possible — indeed, it is consistent with the principle (in a
widely held view) that the law should facilitate the freedoms by striking down
monopolies.

Although the principle of partner-freedom still has some life in it (for example,
in defending the shopkeeper’s choice of customer), it is the principle of term-
freedom which is the more vital. Term-freedom can be seen as having two
limbs:

(i) the free area within which the parties are permitted, in principle, to set
their own terms should be maximised; and

(ii) parties should be held to their bargains, that is, to their agreed terms
(provided that the terms fall within the free area).

Some of the fundamental issues in Suisse Atlantique can be related to these two
limbs as follows: the House of Lords” support for freedom of contract in Suisse
Atlantique was primarily support for the first limb. Their Lordships were not
prepared to prohibit certain sorts of exemption clauses in the way that, for
example, penalty clauses are banned. The effect of exemption clauses remained
a matter of the meaning of particular clauses in the light of the parties’
intentions (as determined by the rules of construction). However, the preferred
construction approach did not prevent later courts from violating the second
limb of the principle of term-freedom. Of course, this meant that lip service
only was being paid to freedom of contract. To give term-freedom a real bite,
both limbs of the principle must be acted upon.

The second limb of term-freedom is none other than the principle of sanctity of
contract. By providing that parties should be held to their bargains, the
principle of sanctity of contract has a double emphasis. First, if parties must be
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held to their bargains, they should be treated as masters of their own bargains,
and the courts should not indulge in ad hoc adjustment of terms which strike
them as unreasonable or imprudent. Secondly, if parties must be held to their
bargains, then the courts should not lightly relieve contractors from
performance of their agreements. It will be appreciated that, while freedom of
contract is the broader of the two principles, it is sanctity of contract which
accounts for the distinctive market-individualistic stand against paternalistic
intervention in particular cases.

A glance back over the chapters in this part of the book will reveal that the
modern law is littered with examples of the principle of sanctity of contract in
operation. We first encountered its non-interventionist philosophy in Lord
Wilberforce’s powerful dissent in Schuler v Wickman and, not surprisingly, the
same philosophy underpins his speech (and those of the other members of the
House) in Photo Production. However, the principle goes beyond particular
judgments. It is the foundation for such landmarks, as the doctrine that the
courts will not review the adequacy of consideration; the principle that the
basis of implied terms is necessity, not reasonableness (see Liverpool City
Council v Irwin); the hard line towards unilateral collateral mistake (see, for
example, Smith v Hughes); common mistake (see Bell v Lever Brothers Ltd) and
frustration (see Davis v Fareham); the cautious reception of economic duress;
the anxiety to limit the doctrine of inequality of bargaining power; the
resistance to the citation of relatively unimportant uncertainty as a ground for
release from a contract (see, for example, Foley v Classique Coaches Ltd); and the
reluctance to succumb to arguments of economic waste or unreasonableness as
a basis for release from a bargain (see, for example, White & Carter). The
principle of sanctity of contract is a thread which runs through contract from
beginning to end, enjoining the courts to be ever-vigilant in ensuring that
established or new doctrines do not become an easy exit from bad bargains.
(Of course, we are not suggesting that such bargains are necessarily products
in the first place of free bargaining in the literal sense. Especially in those cases
where standard forms are involved they are a product of some rather artificial
rules of incorporation (see, especially, L’Estrange v Graucob). But courts in this
century have tended to regard the contracts resulting from the application of
such rules as exercises in term-freedom. 15

Finally, there is a consumer-welfarist approach which adopts an
interventionist stance, particularly with a view to the protection of weaker
parties and the promotion of justice and fairness in contractual dealings.
Consumer-welfarists are likely to be attracted by notions of good faith and fair
dealing and, if a particular rule does not fit with this ideology, a way round it
must be found. Adams and Brownsword conclude as follows:
If the 19th century is usually viewed as the classical period for the doctrines
associated with market-individualism, so the 20th century is for consumer-
welfarism (particularly from 1945 onwards). The recent burgeoning of
consumer-welfarism is, of course, hardly surprising. A policy of consumer

15 Adams and Brownsword, 2000, pp 172-77.
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protection would have to await the development of a consumer society and a
policy of welfarism could be expected to grow as it became accepted that
government had a responsibility to maintain a welfare programme.

Although the consumer-welfarist ideology clearly stands for a policy of
consumer protection and for principles of fairness and reasonableness in
contract, it lacks the unity and coherence of market-individualism. It does not
start with the market-individualist premise that all contracts should be
minimally regulated. Rather, it presupposes that consumer contracts are to be
closely regulated and that commercial contracts, although still ordinarily to be
viewed as competitive transactions, are to be subject to rather more regulation
than market-individualists would allow. The difficulties with consumer-
welfarism appear as soon as one attempts to identify its particular guiding
principles (that is, its operative principles and conceptions of fairness and
reasonableness).

Without attempting to draw up an exhaustive list of the particular principles of
consumer-welfarism, we suggest that the following number amongst its
leading ideas:

(1) The principle of reasonable reliance: contractors should not ‘blow hot and
cold” in their dealings with one another. A person should not encourage
another to act in a particular way or to form a particular expectation (or
acquiesce in another’s so acting or forming an expectation), only then to act
inconsistently with that encouragement (or acquiescence). This principle is
relevant to the Court of Appeal’s support for the council-house purchasers
in the Manchester City Council cases (that is, Storer and Gibson) and (with
rather different facts) for the unilateral contract offerees in Errington v
Errington; and, of course, it is central to High Trees and the equitable
estoppel cases. The most important application of the principle is to offer
some protection to those who reasonably rely in precontractual situations
(in anticipation of a contract) and in situations where contractual terms
have been adjusted (as in High Trees). Potentially, the principle could
operate beyond the shadow of exchange-based agreement to become the
modern paradigm for contract.

(2) The principle of proportionality: an innocent party’s remedies for breach
should be proportionate to the seriousness of the consequences of the
breach. This underwrites the Hong Kong consequential approach to
withdrawal and it explains the attitude of the majority of their Lordships
in Schuler v Wickman. We can also see this principle at work in regulating
contractual provisions dealing with the amount of damages. Thus, penalty
clauses are to be rejected, because they bear no relationship to the innocent
party’s real loss (they are disproportionately excessive), and exemption
clauses are unreasonable because they err in the opposite direction.

(3) The principle of bad faith (and good faith): a party who cites a good legal
principle in bad faith should not be allowed to rely on that principle.
Hence, in The Hansa Nord, the buyer was not allowed to rely (in bad faith)
on the breach as a legitimate ground for withdrawal; and, in Nicolene Ltd v
Simmonds, the seller was not allowed to rely (in bad faith) on the alleged
uncertainty of the contract. In both cases, we can sense that the courts were
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aware of the danger of one party planting traps in the contract in order to
facilitate release if so desired. The general principle of bad faith may also
explain the rejection of the nephew’s reliance on privity in Beswick v
Beswick and Rees’ reliance on promissory estoppel in D & C Builders v Rees,
and it fits with the regulation of economic duress in Atlas Express v Kafco. In
all these cases, it would have been an abuse of legal doctrine to allow (bad
faith) reliance, and this would be inconsistent with the general requirement
of good faith.

The principle that no man should profit from his own wrong: this was a
principle of which Lord Atkin was certainly conscious in Bell v Lever Bros
Ltd, but, of course, it had to give way to his market-individualist thinking.
However, the equitable mistake cases, such as Solle v Butcher and Magee v
Pennine, act on this principle and the decisions in Beswick and D & C
Builders derive support from it.

The principle of unjust enrichment: no party, even though innocent,
should be allowed unjustly to enrich himself at the expense of another.
Accordingly, it is unreasonable for an innocent party to use another’s
breach as an opportunity for unfair enrichment: hence, again, the
prohibition on penalty clauses, the anxiety about the use made of cost of
performance damages, and perhaps the argument in White & Carter, which
(unsuccessfully) pleaded the unreasonableness of continued performance.
Equally, frustration should not entail unfair financial advantage (see, for
example, the Law Reform (Frustrated Contracts) Act 1943 and Krell v
Henry).

The better loss-bearer principle: where a loss has to be allocated to one of
two innocent parties, it is reasonable to allocate it to the party who is better
able to carry the loss. As a rule of thumb, commercial parties are deemed
to be better loss-bearers than consumers. The decisions in Ingram v Little
and Oscar Chess exemplify this principle.

The principle of exploitation: a stronger party should not be allowed to
exploit the weakness of another’s bargaining situation, but parties of equal
bargaining strength should be assumed to have a non-exploitative
relationship. The first part of this principle, its positive interventionist
aspect, pushes for a general principle of unconscionability (see Lloyds Bank
Ltd v Bundy) and justifies the policy of consumer protection. The latter
(qualifying) aspect of the principle, however, is equally important, for it
invites a non-interventionist approach to commercial contracts (see, for
example, Lord Denning’s views in Howard Marine and in British Crane Hire
v Ipswich Plant Hire).

The principle of a fair deal for consumers: consumers should be afforded
protection against sharp advertising practice (see Carlill v Carbolic Smoke
Ball Co Ltd), against misleading statements (see, for example, Curtis v
Chemical Cleaning and Dyeing Co), against false representations (see Dick
Bentley) and against restrictions on their ordinary rights (see, for example,
Thornton v Shoe Lane Parking Ltd and Karsales (Harrow) Ltd v Wallis).
Moreover, consumer disappointment should be properly compensated
(see, for example, Jarvis v Swans Tours Ltd).
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(9) The principle of informational advantage: representors who have special
informational advantage must stand by their representations; but
representees who have equal informational opportunity present no special
case for protection. The positive aspect of the principle of informational
advantage is protective (see, for example, Esso Petroleun Co Ltd v Mardon),
but its negative aspect offers no succour to representees who are judged
able to check out statements for themselves (see, for example, Lord
Denning’s views in Howard Marine).

(10) The principle of responsibility for fault: contractors who are at fault should
not be able to avoid responsibility for their fault. This principle threatens
both exemption clauses which deal with negligence (see, for example, the
decision in George Mitchell, the thinking of the minority in The Eurymedon
and of the majority in Howard Marine) and indemnity clauses which
purport to pass on the risk of negligence liability (see, for example, Phillips
v Hyland).

(11)The paternalistic principle: contractors who enter into imprudent
agreements may be relieved from their bargains where justice so requires.
The case for paternalistic relief is at its most compelling where the party is
weak or naive (see, for example, Cresswell v Potter, Lloyds Bank Ltd v Bundy,
Schroeder v Macaulay, etc). Although the consumer-welfarist line on
common mistake and frustration suggests a general concern to cushion the
effects of harsh bargains, it is an open question to what extent consumer-
welfarists would push the paternalistic principle for the benefit of
commercial contractors.

As we have seen, some of these ideas can generate novel doctrines such as
equitable estoppel and unconscionability. However, consumer-welfarism also
attempts to feed reasonableness into existing contractual categories. Thus,
consumer-welfarists would like to see categories such as implied terms,
mistake, and frustration grounded in reasonableness, in order to open the door
to the employment of the particular principles of the ideology. Lord Denning’s
attempts to make such a move in respect of implied terms and frustration have
failed, but the equitable doctrine of common mistake continues to enjoy
support. The most spectacular success has been with exemption clauses which
are generally regulated under a regime of reasonableness by UCTA. Now that
consumer-welfarists have a secure base, the question is how they will
operationalise their discretion.

We have suggested that consumer-welfarists will not always agree about the
application of the reasonableness requirement. We can assume that they will
uniformly continue with the principle of a fair deal for consumers, but we can
expect a division of opinion with regard to commercial contracts. Some
consumer-welfarists will observe the limitations built into the principle of
exploitation. This means that, because commercial contractors are assumed to
be roughly equal in terms of bargaining strength, the courts will refrain from
interfering with their arrangements. Such thinking parallels the market-
individualist inspired approach in Photo Production. Against this, however,
some consumer-welfarists will give priority to the principle of responsibility
for fault. This means that, even though commercial contracts are not seen as
exploitative, it is thought to be unreasonable to use contractual provisions to
avoid liability for fault.
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Consumer-welfarism suffers from its pluralistic scheme of principles. Where a
dispute clearly falls under just one of its principles, there is no difficulty, but as
soon as more than one principle is relevant, there is potentially a conflict.
Without a rigid hierarchy of principles, the outcome of such conflicts will be
unpredictable, as different judges will attach different weights to particular
principles. It follows that consumer-welfarism is unlikely ever to attain the
consistency of its market-individualist rival.16

It should not be assumed that a particular judge necessarily falls wholly
within one camp. Often, it will be the case that a particular decision is
influenced by more than one of these ideologies but, as a starting point for
understanding many of the decisions extracted in later chapters, these
categories provide useful food for thought.

VOLUNTARILY ASSUMED AND
LEGALLY IMPOSED OBLIGATIONS

It is important not to think of contract law in isolation. In many areas, rules of
the law of contract overlap and complement rules which emanate from
another branch of the law of civil obligations. The three main branches of the
law of obligations are those of contract, tort and restitution, but there are
differences in the way in which each branch operates. One point of distinction
is said to be that contractual liabilities are voluntarily assumed, whereas
tortious and restitutionary duties are imposed by law. This distinction should
not be applied too rigidly, as there are exceptions to it.

It is true that many contractual obligations are based upon the free choice
of the parties following an agreement, but there are other contractual
obligations which have nothing to do with voluntary assumption of
responsibility. In particular, terms implied by statute such as those contained
in ss 12-15 of the Sale of Goods Act 1979 are imposed by operation of law. So
also are those terms implied by the courts as a necessary incident of the type
of contract entered into by the parties.l” Thus, terms implied by law in
contracts of employment and tenancy agreements are not voluntarily
assumed obligations.

At the same time, it is not true that voluntarily assumed duties are the
exclusive preserve of the law of contract. In particular, there are a number of
tortious duties which also turn on this issue. For example, the rule in Hedley
Byrne & Co Ltd v Heller & Partners Ltd18 in relation to liability for a negligent
mis-statement is said to turn in part upon whether the defendant has

16 Adams and Brownsword, 2000, pp 177-82.
17 See Chapter 5.
18 [1964] AC 465.
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voluntarily entered a relationship so that it is reasonable to impose liability for
failing to take care when preparing and delivering advice to another.19

PROTECTED INTERESTS

A further method of distinguishing contractual obligations from those which
exist in other branches of obligations law is to consider what interests are
protected by a particular set of rules. Generally, it is said that the law of
contract is primarily concerned with the claimant’s expectation interest.
Accordingly, the normal measure of damages for a breach of contract is
concerned with protecting the claimant’s expectation that the defendant will
carry out his undertakings. Accordingly, the claimant should be put in the
position he would have been in had the contract been performed according to
his expectations.20 This contrasts with the so called tortious measure of
damages, which is concerned with restoring the status quo or putting the
claimant in the position he was in before any wrong was committed by the
defendant. It also differs from restitutionary remedies which are concerned
with disgorging from the defendant the benefit he has derived at the
claimant’s expense.21

Whether contractual remedies do truly protect the claimant’s expectations
of performance is a moot point when one considers the limitations on an
award of damages for breach of contract.22 In particular, the effect of the rules
on mitigation of loss and remoteness of damage are such that, in practice, the
claimant will recover little more than his out of pocket loss, which, in practical
terms, means that the remedy has restored the status quo. If this is the case,
the contractual measure of damages is effectively the same as the tortious
measure of damages.

While the law of contract is seen as the primary protector of the
expectation interest, it is not the exclusive protector of that interest. For
example, there are limited instances in which the tort of negligence has been
used to compensate the claimant for harm to his legitimate expectations. For
example, in White v Jones,23 negligence on the part of the defendants, a firm of
solicitors, caused the plaintiff to lose her entitlement to a pecuniary legacy
under the will of a client of the defendants. Despite the fact that there was no
contractual relationship between the defendants and the plaintiff, the

19 See, also, Henderson and Others v Merrett Syndicates Ltd [1994] 3 All ER 506; White v Jones
[1995] 1 All ER 691.

20 Robinson v Harman (1848) 1 Ex D 850, p 855 and see Chapter 13.
21 See Chapter 14.

22 See Chapter 12.

23 [1995]1 Al ER 691.
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defendant was nonetheless liable in damages for the loss suffered by the
plaintiff. This could not be said to represent status quo loss, since, before the
wrong was done, the plaintiff had no interest in the testator’s property.
Accordingly, there was no status quo to restore. Instead, what the plaintiff
was awarded was a sum which put her into the position she would have been
in had the defendants done what they were required to do on behalf of the
testator, their client.

CONCURRENT CONTRACTUAL
AND TORTIOUS LIABILITY

It is sometimes the case that the conduct of the defendant amounts to the
commission of a tort and a breach of contract at the same time. In these
circumstances, there is said to be concurrent liability.24 Thus, where there is a
contract for the supply of services, there is both a tortious duty on the supplier
to exercise reasonable care and skill and an identical contractual duty,2>
although it is possible for the contractual supplier of a service to undertake to
guarantee the fitness of the service he provides for a particular purpose.2

A particular problem which can arise in this context is whether a tortious
duty exceeds any duty owed under the contract. To put this another way,
does contract trump tort or does tort trump contract? The case referred to in
the following extract has, to a certain extent, muddied the waters in this
particular area:

Tai Hing Cotton Mill v Liu Chong Hing Bank Ltd [1985] 2 All ER 947,
pp 957-58, PC

Lord Scarman: Their Lordships do not believe that there is anything to the
advantage of the law’s development in searching for a liability in tort where
the parties are in a contractual relationship. This is particularly so in a
commercial relationship. Though it is possible, as a matter of legal semantics,
to conduct an analysis of the rights and duties inherent in some contractual
relationships, including that of banker and customer either as a matter of
contract law when the question will be what, if any, terms are to be implied or
as a matter of tort law when the task will be to identify a duty arising from the
proximity and character of the relationship between the parties, their
Lordships believe it to be correct in principle and necessary for the avoidance
of confusion in the law to adhere to the contractual analysis: on principle,
because it is a relationship in which the parties have, subject to a few

24 See Midland Bank Ltd v Hett, Stubbs, Kemp & Co (A Firm) [1979] Ch 384;
Forsikringsaktieselskapet Vesta v Butcher [1988] 2 All ER 43; Spring v Guardian Assurance plc
[1994] 3 All ER 129.

25 Supply of Goods and Service Act 1982, s 13.
26 Greaves & Co (Contractors) Ltd v Baynham Meikle & Partners [1975] 3 All ER 99.
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exceptions, the right to determine their obligations to each other, and for the
avoidance of confusion because different consequences do follow according to
whether liability arises from contract or tort, for example, in the limitation of
action. Their Lordships respectfully agree with some wise words of Lord
Radcliffe in his dissenting speech in Lister v Romford Ice and Cold Storage Co Ltd
[1957] 1 All ER 125, p 139; [1957] AC 555, p 587. After indicating that there are
cases in which a duty arising out of the relationship between employer and
employee could be analysed as contractual or tortious, Lord Radcliffe said:

Since, in any event, the duty in question is one which exists by imputation
or implication of law and not by virtue of any express negotiation between
the parties, I should be inclined to say that there is not real distinction
between the two possible sources of obligation. But it is certainly, I think,
as much contractual as tortious. Since, in modern times, the relationship
between master and servant, between employer and employed, is
inherently one of contract, it seems to me entirely correct to attribute the
duties which arise from that relationship to implied contract.
Their Lordships do not, therefore, embark on an investigation whether, in the
relationship of banker and customer, it is possible to identify tort as well as
contract as a source of the obligations owed by the one to the other. Their
Lordships do not, however, accept that the parties” mutual obligations in tort
can be any greater than those to be found expressly or by necessary implication
in their contract. If, therefore, as their Lordships have concluded, no duty
wider than that recognised in Macmillan and Greenwood can be implied into the
banking contract in the absence of express terms to that effect, the respondent
banks cannot rely on the law of tort to provide them with greater protection
than that for which they have contracted.

Taken literally, this dictum suggests that an action for negligence will be ruled
out where there is a contractual relationship between the parties. Certainly,
one effect of this view is that if the claimant has brought an action for breach
of contract and has failed, he cannot circumvent his failure in contract by
suing in tort instead.2”

However, in later cases, Lord Scarman’s views have been tempered and
explained. It now appears that an action in tort will not be ruled out where a
contractual relationship exists, so long as the tortious duty does not
undermine the voluntarily assumed obligations of the parties under the
contract:

Johnstone v Bloomsbury Health Authority [1991] 2 All ER 293, CA

Sir Nicholas Browne-Wilkinson VC: In my judgment, the approach adopted
in the Tai Hing case shows that where there is a contractual relationship
between the parties, their respective rights and duties have to be analysed
wholly in contractual terms and not as a mixture of duties in tort and contract.
It necessarily follows that the scope of the duties owed by one party to the

27 National Bank of Greece v Pinios, The Maira (No 1) [1990] 1 AC 637.
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other will be defined by the terms of the contract between them. Therefore, if
there is a term of the contract which is in general terms (for example, a duty to
take reasonable care not to injure the employee’s health) and another term
which is precise and detailed (for example, an obligation to work on particular
tasks notwithstanding that they involve an obvious health risk expressly
referred to in the contract), the ambit of the employer’s duty of care for the
employee’s health will be narrower than it would be were there no such
express terms. In the absence of such express term, an employer would be in
breach of the normal obligation not knowingly to put the employee’s health at
risk. But the express term postulated would demonstrate that, in that
particular contract, the duty was restricted to taking such care of the
employee’s health as was consistent with the employee working on the
specified high risk tasks. The express and the implied terms of the contract
have to be capable of coexistence without conflict. (I am, of course, ignoring the
effect of the Unfair Contract Terms Act 1977 or any statutory duties overriding
the contract.)

Therefore, I agree with Leggatt L] and disagree with Stuart-Smith L] that, in
the present case, the scope of the duty of care for the plaintiff’s health owed by
the authority falls to be determined taking into account the express terms of
para 4(b) of the contract. If the contract, on its true construction, were to
impose an absolute obligation to work 48 hours’ overtime per week on
average, it would, in my judgment, preclude an argument by the employee
that the employer, in requiring 48 hours per week overtime, was in breach of
his implied duty of care for the employee’s health.

But this case is not the same as the example I have used above. Although
para 4(b) imposes an absolute duty on the plaintiff to work for 40 hours and, in
addition, an obligation ‘to be available’ for a further 48 hours per week on
average, the authority has a discretion as to the number of hours it calls on the
plaintiff to work ‘overtime’. There is no incompatibility between the plaintiff
being under a duty to be available for 48 hours’ overtime and the authority
having the right, subject to its ordinary duty not to injure the plaintiff, to call on
him to work up to 48 hours” overtime on average. There is, in the present
contract, no incompatibility between the plaintiff’s duty on the one hand and
the authority’s right, subject to the implied duty as to health, on the other. The
implied term does not contradict the express term of the contract.

In my judgment, there must be some restriction on the authority’s rights. In
any sphere of employment other than that of junior hospital doctors, an
obligation to work up to 88 hours in any one week would be rightly regarded
as oppressive and intolerable. But even that is not the limit of what the
authority claims. Since the plaintiff’s obligation is to be available ‘on average’
for 48 hours per week, the authority claims to be entitled to require him to
work more than 88 hours in some weeks, regardless of possible injury to his
health. Thus, the plaintiff alleges that he was required to work for 100 hours
during one week in February 1989 and 105 hours during another week in
March 1989. How far can this go? Could the authority demand of the plaintiff
that he worked 130 hours (out of the total of 168 hours available) in any one
week, even if this would manifestly involve injury to his health? In my
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judgment, the authority’s right to call for overtime under para 4(b) is not an
absolute right, but must be limited in some way. There is no technical legal
reason why the authority’s discretion to call for overtime should not be
exercised in conformity with the normal implied duty to take reasonable care
not to injure their employee’s health.

In my judgment, Ottoman Bank v Chakarian [1930] AC 277 provides substantial
support for this view. In that case, the employee was, under his contract of
employment, bound to serve the bank in Turkey or elsewhere. The employee
was ordered to work at a branch in Turkey where his personal safety was at
risk, as the employers well knew. The employee disobeyed the order and left
the branch in Turkey. He was thereupon dismissed for failure to obey the
order. The Privy Council held that ‘the risk to [the employee] was such that he
was not bound to obey the order, which was therefore not a lawful one” (see
[1930] AC 277, p 285). There, as in the present case, there was a provision
under which the employer had the right to require the employee to work in
Turkey and the employee, under the terms of the contract, was bound to serve
there if so required. Even so, it was held that the employer did not have the
right to select Turkey, knowing that this involved risk to the employee’s
physical well being: see, also, Turner v Mason (1845) 14 M & W 112, pp 117-18;
153 ER 411, pp 413-14.

Mr Beloff QC submitted that Chakarian’s case and the principle there applied
depended on the fact that, in that case, the risk to the employee from being in
Turkey depended upon circumstances which only arose after the date of the
contract. He relied on the passage in Chitty on Contracts (26th edn, 1989, Vol 2,
para 3977), which states that an employee is not bound to obey ‘an order which
places him in danger not reasonably contemplated at the time he entered the
employment’. Neither Chakarian’s case, nor the dicta in Turner v Mason make
any reference to the need for the risk of danger to have arisen subsequently to
the date of contract. In my judgment, the principle does not depend on that
factor: it depends on the employer’s implied obligation to safeguard his
employee’s health, subject to which obligation the employer is bound to
exercise optional rights conferred on him by the contract.

In my judgment, therefore, notwithstanding para 4(b) of the contract, the
authority could not lawfully require the plaintiff to work so much overtime in
any week as it was reasonably foreseeable would damage his health. Whether
or not the authority did in fact require such unlawful overtime will depend on
the facts as they emerge at trial. The relief claimed should not be struck out at
this stage.

Accordingly, the authority’s appeal will be dismissed and the plaintiff’s appeal
will be allowed so as to permit the plea in para 4(i) of the reply to stand, but
para 4(ii) will be struck out.
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CHAPTER 2

AGREEMENT

Conventional wisdom dictates that at the core of the notion of contract lies the
idea of agreement. For example, Treitel writes:

The first requisite of a contract is that the parties should have reached
agreement.1

In similar vein, the current edition of Cheshire, Fifoot and Furmston states:

A contracting party, unlike a tortfeasor, is bound because he has agreed to be
bound.2

Finally, in Chitty, it is observed that:

There may be said to be three basic essentials to the creation of a contract:
agreement, contractual intention and consideration.3

This chapter is, correspondingly, concerned with examining the notion of
agreement in English contract law, including such matters as ‘agreement’,
mistake and the communication rules concerning the incorporation of terms
into unsigned contracts. However, conventional wisdom has not gone
unchallenged.

AGREEMENT: MYTH OR REALITY?

Atiyah comments as follows:

Let me turn now to a more challenging question. To what extent is it true to
say that contractual liabilities arise from agreement or promises or depend on
the voluntary assumption of obligation? I want to begin by suggesting that the
power of the classical model here derives largely from its stress on the
executory contract. If two parties do exchange promises to carry out some
performance at a future date and if, immediately on the exchange of promises,
a binding legal obligation comes at once into existence, then it seems
inexorably to follow that the obligation is created by the agreement, by the
intention of the parties. If they have done nothing to implement the agreement,
if no actions have followed the exchange of promises, then, manifestly, the
legal obligation cannot arise from anything except the exchange of promises.
Thus far, the classical model appears to be impregnable. But closer
examination suggests that the area of impregnability is really rather small.

1 Treitel, 1999, p 8.
Cheshire, Fifoot and Furmston, 1996, p 29.
3 Chitty, 1994, p 89.
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The first point to note is that wholly executory contracts are rarer, more
ephemeral in practice and somewhat less binding than the classical model of
contract would suggest. In the classical model, as I have suggested, the
executory transaction lies at the very heart of contract. It is precisely because
the classical model largely defines contract in terms of executory transactions
that it necessarily locates the source of contractual liability in what the parties
intend, rather than in what they do. But large numbers of contracts are
regularly made in which the making and the performance, or at least part
performance, are simultaneous or practically simultaneous events. Consider
such simple transactions as the boarding of a bus, or the purchase of goods in a
supermarket or a loan of money. Is it really sensible to characterise these
transactions as agreements or exchanges of promises? Is it meaningful or
useful to claim that a person who boards a bus is promising to pay his fare? If
so, would it not be just as meaningful to say that when he descends from the
bus and crosses the road, he promises to cross with all due care for the safety
of other road users? I do not, of course, deny that all these transactions involve
some element of voluntary conduct. People do not generally board buses, buy
goods in a supermarket or borrow money in their sleep. But they involve much
else besides voluntary conduct. They usually involve the rendering of some
benefit, of actions of detrimental reliance or both. A person who is carried by a
bus from point A to point B after voluntarily boarding the bus can normally be
presumed to have derived some benefit from the arrangements. Does his
liability to pay his fare have nothing to do with this element of benefit? A
person who borrows money and actually receives the loan is, according to the
classical model of contract, liable to repay the money merely because he
promised to repay it. The fact that he received the money appears to be largely
irrelevant.#

Even the most convinced advocates of the standard approach concede that, on
occasions, the ‘agreement’ model is hard to sustain in any wholly convincing
way, but here the admitted exemptions are not seen as bringing the whole
notion into question. Treitel states:

A contract is an agreement giving rise to obligations which are enforced or
recognised by law. The factor which distinguishes contractual from other legal
obligations is that they are based on the agreement of the contracting parties.
This proposition remains generally true, in spite of the fact that it is subject to a
number of important qualifications.

The first such qualification is that the law is often concerned with the objective
appearance, rather than with the actual fact, of agreement.

‘If, whatever a man’s real intention may be, he so conducts himself