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Introduction

The essays in this volume were originally written for presentation and discussion
at a series of international conferences organized by The American Council of
Learned Societies (ACLS). These conferences, which took place in Punta del
Este, Uruguay; Chiangmai, Thailand; Harare, Zimbabwe; Berlin, Germany; Pecs,
Hungary; and Princeton, New Jersey, were the main activities of the ACLS Com-
parative Constitutionalism project.

The ACLS initiated its project on comparative constitutionalism in 1987.
Supported principally by the Ford Foundation, the primary goal of the project
was to stimulate and broaden the study of this timely and important subject as
an expression of the Council’s commitment to promoting the interdisciplinary
exploration of significant scholarly questions.

When the project began, it was intended to be a unique commemoration of
the bicentennial of the American constitution, which was then being celebrated.
The original idea was to avoid the self-congratulatory and triumphal character
of so much of the Bicentennial and focus instead on the underlying ideas that
have animated constitutions and their creation throughout the world. As the
project proceeded, moreover, the wisdom of this initial intention was borne out
by events, which eroded authoritarian regimes throughout the world with
startling speed, if not finality. Indeed, the conference in Berlin occurred only a
month before the opening of the Wall.

As the project developed, it became immediately clear that although the study
of constitutional law and comparative government was a venerable academic
subject, scholarly work on comparative constitutionalism had been both thin
and superficial. The ACLS conferences thus were comparative across disci-
plines, cultures, and regimes, as well as through time. This focus reflected an
initial premise that an effective discussion of constitutions and constitutionalism
should not be the exclusive disciplinary preserve of lawyers and political
scientists, but rather should involve multidisciplinary research informed by a
wide range of perspectives and experiences.

The organizers of the project were especially sensitive to the need to depart
from the common scholarly practice of concentrating on the American experience
in constitutional study. They hoped, if it seemed appropriate in other parts of
the world, to regard constitutional change as a subject that might be investigated
anthropologically in its own terms and not judged by the yardstick of American
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from oligarchical and monarchical traditions. Especially in Africa and Southeast
Asia, there was insistence that the study of constitutionalism could not be
restricted to the analysis of democratic institutions.

The limitations of theoretical models for a comparative understanding of
constitutionalism became clearest in attempts to account for the inherently
political nature of constitutionalism. Precisely because of our focus on nations
in political transition, whether in the developing or more developed regions of
the world, the widely shared conclusion was that constitutionalism is a dynamic,
political process, rather than a fixed mode of distributing power, rights, and
duties. As a result, mere structural comparisons of constitutional legal documents
tend falsely to postulate a unitary phenomenon, whose actual contours are
beyond the ordinary analytical tools of comparative constitutional law and
comparative government, the methodological settings for most previous studies
of constitutionalism.

Constitutional legitimacy thus is more often validated by political and social
realities than by formal legal criteria. The general acceptance of this view
prompted careful consideration of the historical and cultural forces that under-
lie the creation, maintenance, and decay of a variety of constitutional orders.
In the developing world, ethnicity and nationhood have posed especially
powerful challenges to modern U.S. and European liberal constitutionalism,
which owes its existence io an historical experience quite alien, even antagonistic,
to the cultures and societies of Asia and Africa, as well as some of those in Latin
America. Throughout the regional institutes, individual nations and their poli-
tical structures were presented as case studies, but there were very few examples
of nations sufficiently homogeneous that a popular consensus on constitutional
values and institutions has been easily formed. The global reality is that most
societies are characterized by a pluralism that takes geographic, linguistic, re-
ligious, ethnic, and economic forms, and are finding the introduction of liberal
constitutionalism a formidable challenge.

The discussions returned repeatedly to the question of whether nonliberal
forms of constitutionalism, arising from local historical experience, might be
sketched or imagined. Abstractly, this was not an unreasonable notion; in
practice, however, it proved difficult to describe the precise form that such a
constitutionalism would take. Nonetheless, the evidence from Asia and Africa,
particularly, demanded consideration of complex models that organize power
and create rules that are not always “democratic.” The western assumption that
constitutionalism and democracy are necessarily linked was thus repeatedly
challenged almost everywhere outside the newly reforming nations of east central
Europe. Yet the colonial legacies of western institutions and bureaucracies have
made wholesale constitutional restructuring virtually impossible in most Third
World nations. Simultaneously, however, monarchical traditions and indigenous
systems of social organization continue to influence popular perceptions of
governance and civic responsibility.

Many participants suggested that broad-based political socialization, gener-
ally expressed as the creation of civil society, is a prerequisite to stable consti-
tutionalism. A theory of constitutional literacy emerged that contends that
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the polity must be educated about the idea of limited government before such
a government can succeed. This view is based, in part, on the principle that
constitutionalism imposed from above, rather than being allowed to develop
from below, is actually authoritarianism, and has insufficient basis in civil society
to be considered a *““genuine’ constitutionalism.

The form of political arrangements that might emerge from such a popular
process could then coexist with traditional values, and the developing constitu-
tionalism would not be bound by or defined by western culture. Yet even those who
pursued this line of reasoning most thoroughly sometimes argued for appro-
priating local cultural beliefs and practices to introduce or validate concepts
borrowed from the west, such as revising the doctrines of Islamic shari’ah as a
way of “constitutionalizing’ rights in the Islamic world. Ample evidence was
cited of the same mechanism being employed in the reverse: usurping cultural
values to avoid constitutional accountability. From Senegal, India, and Botswana
came reports of how traditional institutions have been used to legitimize one-
party states.

This led back to the question of what values one considers “‘constitutional’:
Are there preconditions for constitutionalism? Must there be a tradition of
legalism? Why reform a culture at all if it is so distant from those values? In
some analyses, constitutionalism may be, by definition, an imposition of western
political culture on other, nonwestern societies and polities. These are exactly
the questions at the center of many ongoing political struggles throughout the
world. There was widespread recognition among the discussants that constitu-
tionalism, if it is to emerge, must arise out of such indigenous political con-
troversies, and that its final form was not necessarily predictable. As western
liberal constitutionalism has developed organically over centuries from the con-
ditions that existed in Europe and the Americas, so may other, quite different,
organic forms emerge from contemporary conditions.

Attempts to manipulate this process, balancing aspirations for greater
popular participation against an uncritical impulse toward governmental stability,
also were analyzed. The accommodation of military elements as separate political
parties, with civilian institutions regulating their budgets, as in the case of
Venezuela, was cited as one such example. It is widely agreed that the power of
the executive, whatever form it takes, must be limited. This, too, requires political
socialization. The system of autonomous regions within a federated framework,
such as the one in place in the Catalonian and Basque regions of Spain, was
considered as an alternative to the situation in certain African countries where
internal conflicts are frustrating the process of state formation and nation
building.

The impact of both external events and geopolitical conditions on internal
conditions also required extensive discussion. Imperial pressures, regional wars,
and, increasingly, the demands of international funding agencies have all had a
decisive impact on the course of otherwise local events. At the same time, state
building and the development of new national identities are critical and self-
conscious activities in many Third World countries. The pace of national devel-
opment has, moreover, varied markedly. In some cases, the transition from
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feudalism, monarchy, and colonialism to industrialization, social diversity, and
self-government has been telescoped into mere decades in comparison to the
centuries over which such change occurred elsewhere.

One of the effects of this accelerated political process and intensified inter-
national economic involvement in it has been for emerging states to concentrate
on economic development, frequently at the expense of the creation of organic
political liberalization. The subordination of civil and human rights to the quest
for economic growth is all too familiar. Guaranteeing civil and political rights
may be the function of modern states in theory, but social and economic rights
are more common aspirations for states in the Third World. Ruling regimes in
the developing world, many of them nominally constitutional, have presented
the problem as an either/or proposition: one can have food, or one can have the
right to complain about the food, but one cannot have both. Sadly, in too many
cases, one can have neither.

The omnipresence of externally driven change reinforces the notion of consti-
tutionalism as a dynamic process. It also echoes repeated assertions that the
essential features of the process itself are not constants. As political culture
is transformed, the direction of institution building and value formation may
fluctuate. Competition within and among social groups can and does erode
constitutionalism, even when the formal constitutional arrangements of a partic-
ular society are designed to account for such competition.

The distillation of these varied and energetic discussions suggests an ap-
proximate definition of constitutionalism: it is a commitment to limitations on
ordinary political power; it revolves around a political process, one that overlaps
with democracy in seeking to balance state power and individual and collective
rights; it draws on particular cultural and historical contexts from which it em-
anates; and it resides in public consciousness.

The work of the project isolated questions that demand further study.
Throughout the meetings clear directions for further interdisciplinary investi-
gation emerged. There is a profound need for more rigorous assessment of the
historical traditions that underlie modern states, for example, since contemporary
political alliances and antipathies are very often rooted in the social history of
preceding generations. Here the situation of the new-old states of what used to
be called eastern Europe provides a crucial case study of the persistence of earlier
constitutionalist and anticonstitutionalist beliefs and behaviors.

Closely allied with this line of inquiry is one that focuses on cultural analysis.
There is an organic relationship between culture and constitutionalism, one to
which anthropological and sociological approaches can and should be applied.
Such analyses can also contribute measurably to developing a typology of consti-
tutional cultures, a suggestion explicitly made during the institutes.

The relationship of constitutionalism to social and economic structure was
a recurrent subject to discussion. What are the economic foundations of political
democracy? The repeated pattern of mass poverty and underdevelopment giving
rise to authoritarian rule was frequently noted, but only partially analyzed. We need
also to understand better the roles of the international economy and international
institutions in both stabilizing and destabilizing constitutional governments. The
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to act in concert with others. Aithough the U.S. constitutional text does not
specifically protect a general right of association, the Supreme Court has held it
“beyond debate that freedom to engage in association for the advancement of
beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the Due
Process Clause.”® The Federal Republic’s Basic Law explicitly states that “All
Germans shall have the right to form associations and societies.”® “The principle
of free social grouping,” the Constitutional Court has said, “distinguishes the
liberal order from the system under which a people is organized from above.”'°

The constitutional texts of Canada, India, Ireland, Italy, and Japan contain
similar provisions specifically protecting association along with speech and
peaceful assembly. And these countries all have well developed bodies of case
law interpreting these provisions to protect the specific rights involved.

Many theorists find an effective second check in the way democratic politics
operates in large, diverse nations. They contend that most people have small
concern for most political issues. This low level of involvement allows coalitions
of minorities to form temporary alliances, trading support among themselves on
different issues. These theorists claim that political cleavages are rarely cumulative,
hence an interest group is not likely to be continually allied with one set of groups
against another permanent coalition.'!

Democratic theorists do not assert that these checks always protect liberty
or even prevent public officials from acting independently to create public policy.
Rather, they argue that, overall, such checks push public officials to mediate
among interests, to broker, not adjudicate—or themselves contest in—winner-
take-all struggles. In sum, officials will be wary of oppressing any group, for fear
it will become part of tomorrow’s winning coalition.!? At a deeper level,
democracy may cause a people to accept respect for competing interests as
not only legally but, more importantly, as “itself a form of justice.”'* More
specifically, professional politicians may develop a subculture that constrains
them from trying to oppress minorities even when their constituents might have
it otherwise.

Other proponents perceive a Rousseauian limitation: The popular will its
representatives reflect must will generally.'* A valid law cannot simply reflect
prejudices against minorities by imposing burdens only or principally on them.
Such a limiting principle flows from the premise that the people as a whole are
sovereign and majority rule is no more than a decision-making arrangement.
This principle raises interesting questions about how to determine when a law
merely makes distinctions, as all complex statutes must, and when it invidiously
discriminates; and who shall make such determinations, the people, their elected
representatives, or nonelected officials.

Constitutionalism

Despite some basic agreements, the two theories differ significantly. Constitu-
tionalists tend to be more pessimistic about human nature, fearing that people
are sufficiently clever to oppress without hurting themselves. Constitutional
theorists do not deny the importance of institutional and cultural checks but see
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India, and the United States use federalism to diffuse power further; and, to
splinter this diffused power of majorities, the United States employs staggered
elections for its legislature and indirectly elects its president. Each also authorizes
politically independent judges to invalidate legislative and executive action they
believe violates ‘‘the constitution.”

If these institutional webs formed merely ““parchment barriers,” they would
be important only to students of rhetoric. To think that words can constrain
power seems foolish. Yet a political chemistry may turn sheets of paper into
hoops of steel. First, by prescribing institutional structures and fracturing power
among different offices a document can push officials, as Madison recognized,?’
to link their own interests with those of their office and jealously guard those
interests against putative incursions by other officials. Further, by drawing
vague divisions of authority, a document can make it likely that no set of officials
can do much that is politically important without arousing the territorial im-
perative of other officials. Thus, a constitutional text can disperse power and
protect liberty by pitting ambition against ambition and power against power.

Culture forms the second element in that political chemistry. A constitutional
text that requires its officials to swear to support it can forge a moral bond. Much
of the text may thus become part of the nation’s customs. Children may learn
about it in school as the “proper” way of politics, and later, as adults, internalize
its provisions; mature citizens may come to look on it as prescribing rules for a
just society; and officials may habitually put most of its command into practice.
As Madison explained when he presented what became the Bill of Rights:

It may be thought that all paper barriers against the power of the community
are too weak to be worthy of attention . . . . [Y]et, as they have tendency to impress
some degree of respect for them, to establish the public opinion in their favor,
and rouse the attention of the whole community, it may be one means to control
the majority from those acts to which they might otherwise be inclined.?'

The Concept of a “Constitution”

Constitutionalism and democratic theory raise questions about the concept
of a constitution and the relationship of any particular constitution to those
theories as well as to constitutional democracy. One has to ask whar the
constitution is: What is its authority? Its functions? What does it include? How
does it validly change over time?

What Is a Constitution?
What Is the Constitution’s Authority?

To constitute means to make up, order, or form; thus a nation’s constitution
should pattern a political system. Some texts implicitly proclaim themselves to
be supreme law, and many do so explicitly. Still, a document’s bearing the label
*‘a constitution” and declaring its own control over all other political acts proves
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participation. Insofar as it is authoritative and embodies constitutionalism, it
must protect substantive rights by limiting the power of the people’s freely
chosen representatives.

The Constitution as Covenant, Symbol, and Aspiration. Insofar as a constitu-
tion is a covenant?® by which a group of people agree to (re)transform themselves
into a nation,?’ it may function for the founding generation like a marriage
consummated through the pledging partners’ positive, active consent to remain
anation for better or worse, through prosperity and poverty, in peace and war.

For later generations, a constitution may operate more as an arranged
marriage in which consent is passive, for the degree of choice is then typically
limited. Even where expatriation is a recognized right, exit from a society offers
few citizens a viable alternative. Revolution becomes a legal right only if it
succeeds and transforms revolutionaries into founders. And deeply reaching
reform from within a constitutional framework tends to become progressively
more difficult, for a system usually endures only by binding many groups to its
terms.

The myth of a people’s forming themselves into a nation presents a problem
not unlike that between chicken and egg. To agree in their collective name to a
political covenant, individuals must have already had some meaningful corporate
identity as a people. Thus the notion of constitution as covenant must mean it
formalizes or solidifies rather than invents an entity: it solemnizes a previous
alliance into a more perfect union.

A constitution’s formative force varies from country to country and time to
time. The French, one can plausibly argue, have been the French under monar-
chies, military dictatorships, and assorted republics. It is also plausible, however,
to contend that Germans have been a different people under the Kaiser, the
Weimar Republic, the Third Reich, and the Federal Republic. In polyglotted
societies such as Canada, India, and the United States or those riven by religious
divisions and bleeding memories of civil war such as Ireland, “there may be no
other basis for uniting a nation of so many disparate groups.” A constitution
may thus function as a uniting force, “‘the only principle of order,” for there may
be “no [other] shared moral or social vision that might bind together a nation.”??
It is difficult to imagine what has united the supposedly United States more than
the political ideas of the Declaration of Independence and the text of 1787,

Reverence for the constitution may transform it into a holy symbol of the
people themselves. The creature they created can become their own mythical
creator. This symbolism might turn a constitutional text into a semisacred
covenant, serving “‘the unifying function of a civil religion.””?° In America, “The
Bible of verbal inspiration begat the constitution of unquestioned authority.”3°

Religious allusions remind us, however, that this symbolic role may also have
a dark side. Long histories of bitter and often murderous struggles among
Christians and among Muslims demonstrate that a sacred text may foster
division rather than cohesion, conflict rather than harmony. The “potential of
a written constitution to serve as the source of fragmentation and disintegra-
tion’”*! is nowhere more savagely illustrated than in the carnage of the U.S. Civil
War. For, ultimately, that fratricidal struggle was over two visions of one consti-
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Thus, Japan’s commitment never to maintain “land, sea, and air forces, as well
as other war potential”! has pulsed in response to domestic demands, inter-
national crises, and pressure from the United States. Even more dramatically,
the pledge of reunification in West Germany’s Basic Law had by 1976 turned to
de facto acceptance of two Germanys; then, in 1989-1990, reunification sud-
denly changed from distant dream to joyous reality.

The constitutional text of every major nation explicitly provides for its own
amendment. But even a superficial glance reveals other means to change a consti-
tution, usage and interpretation being among the most common. Furthermore,
it is often difficult to tell, except in a mechanical sense, when political actors
move from one of these processes to another. Officials who begin a usage may
have justified their action by interpreting the text, just as those who follow an
older interpretation may unthinkingly accept it as a usage. And there can be little
doubt that some legislative, executive, and judicial interpretations have affected
the constitutional order far more radically than many formal amendments.

It is no wonder, then, that democratic theorists express concern about
“constitutional interpretation,” for it is potentially both creative and enormous
in effect. I am tempted to add “especially when dealing with the broad terms of
most constitutional texts”’; but India’s experience with a finely detailed document
suggests it is the capacious nature of constitutional problems rather than the
generality of language that implodes creativity into interpretive processes.

Accepting constitutional change as inevitable still leaves open questions of
whether some paths can lead to legitimate change and whether there are limits
to valid mutation. One might argue for a hierarchy of efforts at legitimate consti-
tutional modification, from usage to interpretation to formal amendment: the
more fundamental the change, the more weighty the reasons for resorting to
formal processes and the more weighty the reasons for directly involving the
people themselves, as do Australia, Ireland, and sometimes Italy.>

The second question poses greater intellectual difficulty: Are there substantive
limits to valid constitutional change? Under two circumstances, the case for such
limits is very forceful. First, if the text is authoritative and specifies limits, they
should be observed or changed only in accordance with the document’s terms. And
some texts do contain “unamendable” provisions. For example, Article V of the
U.S. document forbids denying any state, without its consent, equal representation
in the Senate. Article 79(3) of West Germany’s Basic Law forbids amendments
that would destroy the federal, democratic, or social nature of the nation, release
legislation from the constitution’s restraints or the executive or judiciary from
those of “law and justice,” lessen human dignity, or remove the right of the
people to resist subversion of their constitutional order.

The second circumstance under which the case for restrictions on constitu-
tional change is strong occurs when a constitutional text represents an agreement
among a people, functions as a limitation on as well as a charter for government,
states a people’s goals and aspirations, and embodies normative political theory-
(ies). Then the very nature of the document itself may outlaw some kinds of
amendment—for instance, those curtailing rights to political participation. As
we have seen, some German, Indian, and even U.S. judges have directly addressed
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in informal constitutional interpretation. Even police, in deciding if they can
arrest a suspect, what they can ask, and how long the suspect can be held, are
engaging in this enterprise. That some officials do so mindlessly does not alter
the fact that they are doing it.

Moreover, interpretation and usage may provide for a sharing of interpretive
power. Even in the United States, the Supreme Court has been reluctant to claim
the role of “‘ultimate constitutional interpreter” as far as other branches of the
federal government are concerned. It has also created the “‘doctrine of political
questions” to mark certain areas of interpretation (such as the federal government’s
obligation to guarantee each state “‘a republican form of government”) that fall
outside its competence, a doctrine that has cast shadows across German and
Japanese jurisprudence.®* And judges of constitutional courts often repeat that
they will usually presume legislation valid.

In addition, presidents and congresses have frequently and effectively asserted
equal interpretive authority. The power to veto legislation gives the president a
pulpit from which to expound his own constitutional doctrines. As President
Andrew Jackson said in 1832:

Each public officer who takes an oath to support the Constitution swears that
he will support it as he understands it, and not as it is understood by others....The
opinion of the judges has no more authority over Congress than the opinion of
Congress has over the judges, and on that point the President is independent of
both. %

Congress and the president also have an arsenal of weapons to persuade the
justices to change their minds. The president may refuse to enforce judicial
decrees and/or Congress may decline to appropriate money for such a purpose.
Congress may also repass a controversial statute to appear to meet some of the
justices’ constitutional objections, alter the Supreme Court’s appellate jurisdiction,
or increase the number of justices and so permit appointment of people with
differing views. Even without such tampering, a vacancy occurs on the Supreme
Court about once every two to two and a half years, allowing presidents oppor-
tunities to shape that tribunal’s constitutional interpretation.

Nor are officials in other countries helpless when confronting judges. For
instance, until Canada’s adoption of a new constitutional text in 1982, judicial
review rested only on a statute. Even now all federal courts are creatures of
statutes; and what Parliament may create, Parliament may destroy. Further,
while judges seldom die, they must retire at 75, thus creating vacancies ruling
parties can fill with “right thinking” jurists.

Some nations have made the sharing of interpretive authority explicit. Article
34 of the Irish text vests the Supreme Court with judicial review, but Article 28,
3° excludes from this authority questions of the validity of any law “which is
expressed to be for the purpose of securing the public safety and the preservation
of the State in time of war or armed rebellion” as well as all acts done “in
pursuance of such law.”” % Furthermore, Article 45 announces principles of social
policy to guide parliament but adds that these ““shall not be cognizable by any
Court under any of the provisions of this Constitution.”
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forms and conceptions of governance in that continent, free scholars of consti-
tutional jurisprudence from their dilemma.

Constitutions as Organized Power

The analysis of the paradox begins with a simple but important assertion: a//
law, and constitutional law in particular, is concerned, not with abstract norms,
but with the creation, distribution, exercise, legitimation, effects, and reproduction
of power; it matters not whether that power lies with the state or in some other
organized entity. From this perspective, therefore, the very idea of law, hence of
a constitution as a special body of law, entails commitment or adherence to a
theory of organized power, as appears evident in the historical experience and
shared aspirations of all societies. The fact that in some societies the exercise of
power has become more predictable, and even legal-rational in Weberian sense,’
merely records the complexity of the relationship between power and law in
different contexts.

A useful model for the analysis of any constitution, therefore, is to regard it
as a “power map”’® on which framers may delineate a wide range of concerns:
an application of the Hobbesian concept of “covenant”® as in the American
constitution; a basic constitutive process, as in the Malawi constitution; a code
of conduct to which public behavior should conform, as in the Liberian or
French constitutions; a program of social, economic, and political transformations,
as in the Ethiopian or Soviet constitutions; an authoritative affirmation of the
basis of social, moral, political, or cultural existence, including the ideals toward
which the polity is expected to strive, as in the Libyan constitution. The process
of constitution making, which involves, inter alia, making choices as to which
concerns should appear on that map, cannot be regarded as a simple reproduction
of some basic principles that particular societies may have found operational. It
is, as D. Elazar has noted, an ‘“‘eminently political act,”!% which must draw on
past experiences and future aspirations. An analysis of the African constitutional
paradox must start, therefore, with an examination of the political origins of the
idea of the constitution in the continent.

The Nature of the Paradox

The precise form in which that paradox, commitment to the idea of the con-
stitution and rejection of the classical notation of constitutionalism, has emerged
over the last three decades requires a-description.

The idea of and the necessity for a constitution appear fully established in
the minds of state elites in Africa in at least two important senses. First, the
constitution is an act without which the polity can have no legitimate or
sovereign existence; it is of no small significance, for example, that the very first
article of most African constitutions declare that each respective country is
sovereign. In Africa, the idea that the constitution is ““a means to demonstrate
the sovereignty of the state” appears quite strong; in that sense, the constitutive
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“constituted polity” without being embroiled in a maze of constitutional law
whose function, in classical theory, is to control and supervise constitutionality.

The Origins of the Paradox

The question to ask is how did African states get into this quandary? It is my
argument that the answer to that question requires a careful scrutiny of Africa’s
immediate past history; in particular, an appreciation of a number of historical
legacies. The first legacy is the nature of legal (as distinct from constitutional)
order that many of these states inherited at independence and perpetuated after
it. Two characteristics dominated that colonial power and administration.
The more visible was its labyrinthine bureaucracy; the other was its coercive
orientation. Indeed, little distinction was normally drawn between the admini-
stration of those areas of public policy associated with state coercion, such as
the criminal justice system or “public” order, and those that would normally
be reserved to the domain of private choice, such as decision making on a
subsistence farm; in both areas, control and coercion, not management and
persuasion, were the hallmarks of the colonial legal order. Consequently, the
sheer presence of state power in public administration, especially in rural Africa,
was awesome. Without exception, independence instruments preserved that
order intact as the foundation of administration in the postcolonial state;
because the colonial judicial service, by and large, had administered this coercive
order with Austinian particularity, its perpetuation included a heavy baggage of
jurisprudence that was anything but consistent with the lofty values of constitu-
tionalism that the new nations were expected to embrace.

The second legacy, developed fairly deliberately in the terminal phase of
colonialism, was a highly fragmented political culture, which sought to institu-
tionalize conflicts and to strengthen centrifugal forces rather than to nurture and
cement national unity. Those conflicts and forces, generally organized around
ancient claims, accrued rights, future demands, or matters that were peculiarly
sensitive to race, religion, economy, and even geography,'® were essentially
divisive in character. In consequence, political parties entered the constitutional
process as purveyors of irredentist ideologies, not as vehicles for the enhancement
of such constitutional values as electoral sovereignty, majoritarian rule, or
popular power. Fragmentation was an established style of colonial'administration,
known in the British sphere as “‘divide and rule”; in the postcolonial state it
enhanced the power of the bureaucracy and gave it complete dominance over
public affairs. Indeed, the effective jurisdiction of the civil service bureaucracy
in many of these countries soon extended beyond the traditional confines of
administration to embrace policy decisions and reformulation. It is in the
effectiveness of this bureaucratic machinery, monolithic and totally controlled
by the executive branch of government, that part of the reason for the decline
of multiparty government and the rise of the dominant (or one)-party state is
to be found. The concept of civil service neutrality that African Constitutions
in many English-speaking countries provided for was thus a “dead duck” ab
initio.
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The third legacy is the economic power of the state that resulted from the
interplay between the legal-bureaucratic order and a fragmented political
process. Critics of African economic strategies have noted, with some justification,
that the question of whether the state ought to remain the primary instrument
of policy and agency in the development process always looms large. Some have
even argued that the economic crisis into which the continent is currently
plunged is directly related to state activity in the economy.'*

What is often ignored is that, as in other spheres of public life, independence
expanded the role of the state. Indeed, colonial relations of production and, in
particular, the processes of expropriation and expatriation of surplus value from
the colonies to metropolitan centers could have been secured only with heavy
reliance on state power exerted through the civil service bureaucracy; the colonial
economy was the “managed economy” par excellence. The effectiveness with
which this strategy worked to “develop” the expatriate sector of the economy
at the expense of its indigenous counterpart was clearly understood and even
admired by the elites who took over at independence.

The Nature of the Constitutional State and Power Realities

The origin of the paradox also lies in the nature of the state as “constituted”
by the independence constitution, which was fundamentally different from any-
thing the colonialists themselves had devised. This was particularly obvious in
English-speaking Africa, where the constituted state was based on a remarkable
distrust of centralized power. That distrust was not founded on any clear
philosophy such as, for instance, the Hobbesian principle of limited government;
it was based almost entirely on the need to exclude the state (as a centralized
entity) from functions it had exercised before independence.

Two aspects of the constituted state were particularly disturbing. The first
was the distribution of power in these constitutions; the second was the clear
tension between that distribution and the rest of the legal order. In respect to
the first, instead of the highly centralized power structure that the colonial
authorities had operated for more than half a century, the constituted state was
erected on a fundamentally flawed and fragmented distribution of power.

In the case of English-speaking Africa, that “power map” was based on a
severely modified version of the Westminster model, complete with bicameral
legislatures, separation of powers, judicial review of legislative and executive
action, and a Bill of Rights distilled from the Magna Charta. In the case of
French-speaking Africa, that map was based on the principle of constitutional
tripartism as developed in the eighteenth century by Montesquieu'® and incor-
porated the provisions of the French Revolution of the Rights of Man and the
Ctitizen of 1789.

Provisions were made in Mauritius, Kenya, Nigeria, Swaziland, and Zimbabwe,
for the separation of powers between the head of State (the President) and the
head of government (the Prime Minister), but this arrangement quickly gave
way to a hybrid form of presidentialism unknown to western constitutional
jurisprudence. Further, it was assumed, even though this was not expressly
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abrogation. Another form was a cavalier disregard of constitutional niceties and
processes: the postponement of election results (Lesotho 1970), the declaration
of no contest against certain election candidates (Zaire 1983), etc. The more
interesting for our analysis was the move by state elites in a number of African
countries to politicize the constitution, initially by declaring it a liability, and
subsequently by converting it into an instrument of political warfare.

The Constitution as a Liability

The argument that the independence constitutional order was the state’s most
serious liability was carried to the public in the rhetoric of the need for rapid
economic development. It was argued that a fragmented power structure would
pose severe drawbacks to central planning, financial coordination, and the
formulation of policies on important matters such as health, education, and
agriculture.'® It was also argued that the constitutional order sought to frustrate
the goals of equity and faster delivery of services which the fact of independence,
per se, was exposed to facilitate; by focusing mainly on the loci of power, it had
failed to resolve the important ideological issue of how to locate people’s
expectations and aspirations within its compass and permitted the importation
of “undesirable political practices alien to and incompatible with the [African]
... way of life.”

The last of these arguments, although made most explicitly and forcefully
by King Sobhuza II of Swaziland,!® has been echoed in Tanzania, Zambia,
Zimbabwe, Lesotho, Kenya, and the Central African Republic over the last
quarter of a century.

But prosecuting that argument under the new constitutions was difficult, not
least because of the severe restrictions placed on mechanisms for reconstitution.
Much rhetoric was spent on exposing the absurdity of the constitutional order;
for example, it was often stated, with some justification, that structuring the
appartuses of the state around minority protection rather than majority expecta-
tions was inherently absurd. In Kenya and Zimbabwe, state elites succeeded in
convincing “minorities” that the popular will was by no means a dangerous
externality. (In Zaire, Malawi, and Zambia, minorities, including opposition
parties, were simply harassed into submission.) Once that happened, as it did in
Kenya in 1964 and more recently in Zimbabwe, those elites moved swiftly toward
the creation of a tidier political and administrative landscape by removing all
restrictions placed on the ability of the center to change the constitution
(amendment procedures et al.!) and by making prolific use of the resulting
flexibility.

The Constitution as a Political Instrument

With a tidy landscape before them, state elites then proceeded to insert new
devices whose purpose was to recentralize power as it had been under colonial
rule. Four main devices were used; the first was the extension of appointive and
dismissal authority of the chief executive to all offices in the public service: civil,
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its occupant; for this purpose most liberal use has been made of public order
law, especially the inherited penal codes. Thus, the immunity of a President is
safeguarded, and all criticism, whether legitimate or not, is censored.

The third index of imperium is the indefinite eligibility of a President for
reelection; the reasons for it are several. The first has to do with the mystique
and sanctity surrounding the public image of the founder president; although
such figures are now few and far between, this attitude seems to have passed on
to second or even third generation civilian and military leaders. The second
reason involves elite perceptions of public expectations of leadership; as early as
1966, for example, the office of the President in Kenya was arguing that to be
understood by the people, government must be personalized in one individual
who is easily accessible, sympathetic, understanding, and authoritative.?* An
essential element of that personalization was the individual’s continuity in office.

The third reason inheres in the argument that political and economic stability
requires continuity in leadership at the top. The institutions do not matter as
much as those who are ultimately responsible for the destiny of public affairs.
Provisions limiting the tenure of office of the President have never been, nor are
they likely to be, successful.

The fourth index of imperium is the high degree of paranoia that tends to
surround the exercise of executive power in Africa, a special characteristic of
military regimes, but not limited to them. This paranoia is perhaps most visible
in the high attrition rate found among political functionaries and public service
bureaucrats in many governments. This potential for attrition, a technique
usually orchestrated from the presidency, has several important consequences:
it creates tremendous uncertainty within the channels through which presidential
power is exercised; it generates a concern for survival within those channels that
translates easily into sycophantic behavior toward the presidency; and it
identifies the presidency as the only source of final redress even for the simplest
of problems. These consequences may ensure a relatively high degree of loyalty
to the presidency and its occupant, but they are also the reasons why the
presidency in Africa usually tends to “‘overreach” itself, both in political
decisions and in public utterances.

The Shrinking Political Arena

The arena of politics in any country ought, at least in theory, to be open to any
citizen, especially if qualified, under the law, to vote. The mechanisms for
participation in that arena may vary, but it is generally accepted in all known
political systems that the most important is the political party. The argument is
that only through political parties can citizens effectively communicate their
demands, articulate their interests, recruit persons qualified for elite roles
including that of the chief executive, and, in general, be mobilized into action or
socialized.?’ In Africa, however, the reconstitutions have recast the political
parties into different kinds of instruments; instead of expanding the arena of

politics in any or all of the above ways, political parties have been used to shrink
it.%¢
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time at least, in favor of power. Therefore the legal basis of executive power (if
this must be found) is to be sought in the domain of administrative law, which,
it is worth recalling, was and remains a complex maze of highly structured and
coercive instruments. What the reconstitution added to this complex was a
degree of discretion that even courts sometimes found difficult to circumscribe.
Discretion as a basis of power is most visible in the ideology and operation of
national or public security legislation.

The operative concept of national or public security was kept deliberately
fuzzy. Such fuzziness is not only an African problem; what is peculiar to Africa is
the breadth of that concept in security laws. A typical definition is to be found in
Kenya’s Preservation of Public Security Act (Cap. 57), which is so generous
that one could say that the definition says no more than that “the preservation
of public security means whatever the authority to invoke security powers says
it is.”?? Indeed, courts in some African countries have so decided.

That breadth of definition is perhaps to be expected given the nature of the
state in Africa. As J. Boli-Bennett points out, as it is the state that enacts law
and determines whether that law confers sufficient power for its purposes, one
must expect the state to frame the law in a manner most favorable to its
proclivities.?’ With respect to public security law, the more centralized and
coercive the state is, the more loosely defined will be the operative concept itself.

The most important point is that in an ever-increasing number of African
countries, security powers can be and often are exercised without recourse to a
declaration of emergency. All that is required in Kenya and Malawi, for example,
is for the relevant authority to indicate by gazzette notice that in his own subjective
Jjudgment, sufficient grounds exist for the exercise of those powers.*® As long as
such a notice is in effect, a whole set of measures, ranging from indefinite
detention without trial, restriction of movement including the imposition of
curfews, press censorship, to suspension of any legislation (other than the
Constitution and the enabling Act itself), may be taken; in practice, gazette
notices are never withdrawn. As a result, security powers are permanently
available and exercisable. An important consequence of this is that the boundaries
between security powers, stricto sensu, and ordinary criminal law are often
blurred.

Two main grounds have been used to defend this widespread use of
discretionary power. The first is symbolic: the national (or public) security claim
has a respectable history. Indeed, most constitutional systems and international
instruments on human rights consider the power to derogate from provisions
guaranteeing fundamental rights and liberties a necessity in conditions of public
emergency.?! Therefore, in retaining and strengthening this power, African
elites have simply preserved a well-tested instrument. The second defense argues
that as the constitution expressly permits the exercise of security powers, elites
can regard that exercise as legitimate, however arbitrary and unnecessary it may
be in particular circumstances.

The formalism with which the need for security powers is argued to the public
accords well with their primary function: the strengthening of the presidency
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constitutions (e.g., Argentina’s of 1853 or Columbia’s of 1886) that outlived
endless political vicissitudes, most of these texts express the great political and
social changes in Latin American countries. The second is that following the
republican—democratic tradition, all constitutional texts include a list of individ-
ual or social rights, but permanent rules or allowance for special circumstances
often severely limit these.

Despite the ideological and political importance of contemporary constitu-
tional law in Latin America, this analysis cannot overlook the obvious fact that
the Latin America constitutional order is not very efficient, not only due to the
political instability recurrent in the region, but also because of the lack of
complete respect for human rights, even when the constitutionally established
institutions are fully valid. The recent cases of Peru and Colombia are examples
of the dramatic situations in two countries where rights, formally valid and
partially applied in reality, coexist with extensive and unpunished violations of
human rights.?

Given these facts, this chapter will follow two parallel paths. It will analyze
the human rights content of Latin American constitutions, and briefly describe
existing protection systems and the legal remedies available for protection; it will
also discuss the practical efficacy of constitutional systems with respect to the
validity of human rights. In our opinion, the content of and limitations on human
rights found in certain constitutions impact negatively on the respect for human
rights. All Latin American constitutions contain a constitutional system for the
protection of human rights and legal mechanisms to enforce it; in practice, and
with honorable exceptions, the efficacy of these protection systems is weak. The
explanations for this situation are numerous and complex. We will discuss three
here. In vast social sectors of the region, which should constitute the substratum
of the constitutional order, exist personal relationships, cultural patterns, and
values incompatible with the exercise of the citizen’s rights. The entities ensuring
the constitutional protection of human rights lack the autonomy or ideological
audacity needed for a constitutional interpretation that would protect human
rights. Latin American leadership sectors (the so-called political class) are not
fully aware of the fact that a manipulative interpretation of the constitution may
erode the legitimacy of the institutional order that proclaims the validity of
human rights.

Constitutional Content of Human Rights

As indicated above, Latin American societies, from political and ideological
standpoints, treat constitutional processes seriously, regardless of their actual
validity. Even though the latter is precarious, constitutional texts do indicate
the set of rights and the form of legitimate government. Power forces rarely
justify their violation publicly, since they suspect, rightly or wrongly, that such
justification would meet with disapproval at national and international levels.
All Latin American constitutions contain a declaration of constitutional
guarantees. However, it is clear that their ideological backgrounds vary, and
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higher court as regulated by law (Article 14.5 Covenant and Political Rights) is
not included in the catalog of rights either; only after the transition to a civilian
administration was the constitution amended to allow the pardon of persons
condemned to death for terrorist crimes.'® The constitution does not consider
the right, established in Article 27 of the Covenant on Civil and Political Rights,
allowing ethnic or linguistic minorities to enjoy their own culture and use their
own language. This shortcoming is not exclusively one of the Chilean constitu-
tion. The Ecuadoran constitution, for example, ensures the use of the indigenous
language in the education systems in areas where indigenous minorities are
predominant; but the same is not true for their own full cultural development.

Restrictions in the exercise of constitutional rights are of two kinds: some
are of a general character; others consist of the derogation of certain rights in
extraordinary cases during which states of emergency are declared. The general
restriction with the greatest impact in the constitution of Paraguay is its Article
71, which guarantees the freedoms of thought and opinion, only to declare
immediately thereafter that the advocacy of hate among Paraguayans is not
permitted, nor is class struggle, nor is the defense of crime or violence. This
article of the constitution was regulated by Law 209 of 1970, which became the
repressive law par excellence under the dictatorship of General Alfredo Stroessner
(1954-1989)."" This example of Paraguay reflects obvious authoritarian trends
in the constitutional protection of rights. However, we must note that the liberal
constitutions of other countries establish general limitations on the exercise of
these rights. It will be up to the wisdom of the congresses and the attitude of the
Jjudiciaries to use these limitations sparingly in terms that do not exceed those
set forth by international law. Article 46 of the 1886 Constitution of Columbia,
for instance, says, ‘““Any part of the people may assemble or congregate peace-
fully. The authorities may disperse any meeting that degenerates into riot or
commotion or that obstructs public roads.” This provision does not impose
the same safegaurds as Article 21 of the Covenant on Civil and Political Rights
vis-a-vis the authorities effecting the right to assembly. Indeed, under the
covenant, such a restriction must be made by law that indicates in which specific
cases a meeting may be dispersed, as well as which authorities may make that
decision.

Thus, some Latin American constitutions express in their declarations of
rights an authoritarian ideological approach, either by the rights they omit or
because the general restrictions on the enjoyment of rights exceed those allowed
by international law, or those required for peaceful coexistence. In the case of
liberal constitutions, the effective protection of human rights would depend on
an interpretation restricting the powers of authorities. From the political point
of view, the most significant constitutional limitations of human rights are those
arising from the declaration of states of exception.

Suspension of Constitutional Guarantees during Situations of Exception

The importance of the regulation of constitutional regimes of exception in
many Latin American countries arises from their excessive authorization of the
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state in case of war, attack from the exterior, or invasion. In 1960, by Law 13.959,
a paragraph was added to Article 31 of Law 12.927, on the occasion of an
earthquake, authorizing the declaration of the state of emergency in the event
of public calamities. Although the purpose of the legislation (to face natural
disasters) was obvious, the state of exception was repeatedly applied to face
problems affecting public order, such as strikes or illegal lockouts of the National
Confederation for Land Transportation. The extremely subjective interpretation
of the requirements authorizing the declaration of the state of exception is not
an exclusive feature of the Chilean constitutional experience. In Columbia,
where the state of siege is declared after consultation with the State Council,
there have been countless situations where the state of siege was maintained in
force long after the disappearance of its causes. Probably the same may be said
about many other Latin American countries.

A second consequence of these states of exception is that their application
adversely affects the operation of the political system and has damaging effects
on the institutions of congress and the courts; their declaration tends to be made
without the appropriate parliamentary political control and, in most cases, their
application is not duly supervised by the courts in charge of the control of
constitutional supremacy.

Without going further, the Peruvian constitution in its Article 231 foresees
the following states of exception: the state of emergency and the state of siege.
In both cases, the Executive has the power to decree the state of exception with
the agreement of the council of Ministers; congress is informed. Diego Garcia-
Sayan believes that the Congress has not appropriately controlled the acts of the
Executive starting from the moment it is informed about the declaration of a
constitutional state of exception.'” Article 38 of Law 23506 flatly states that the
writs of habeas corpus and of amparo cannot be used to sustain judicial review
of the validity of state of emergency and state of seige measures taken by the
executive in accordance with Article 231 of the Peruvian Constitution.

The use and abuse by states of exception give rise to a third phenomenon
that severely distorts the constitutional order; when implementing states of
exception, states grant significant powers to the armed forces, or to bodies
depending on them, for the preservation of internal order. Recent Latin
American history demonstrates that this process undermines civil institutions.
This is precisely what happened in Peru at the beginning of the insurrection of
Sendero Luminoso (The Shining Path), when the Government of President
Belaunde Terry created a “Political-Military Command” under Law 24.150 to
which, in reality, it granted all powers and which took precedence over civil
power, the political authorities of the departments and provinces declared under
emergency, and over those of the Judicial Power and the Public Ministry.'® Thus,
the command was even authorized to request the firing, nomination or transfer
of officials when, in the opinion of the command, they were guilty of negligence,
abandonment, or absence from their functions. The replacement of civil
authorities by military ones is sanctioned by Article 11 of Article 231.'° In
Columbia, the implementation of the state of siege authorized the government
to issue decrees with validity of law. Under these, military courts frequently had
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generally was obtained, which hesitated to grant courts the protection of con-
stitutional supremacy. As the rigid concept of separation of the branches of
government lost ground, a problem arose that was somewhat more complex than
that of the U.S. constitutional debate. The enhancement of the social and
economic functions of the state increased the possibility of conflicts between
Congress and the Executive, and engendered the need for a public body in charge
of interpreting the constitution whose decisions would have mandatory effects
for the conflicting parties. There was, however, resistance against the creation
of courts whose rulings would decide on the constitutional validity of laws made
by elected representatives. A compounding problem was that the character of
constitutional interpretation seemed incompatible with the formalistic approach
prevalent among Latin American jurists, hence, the interest in creating consti-
tutional control bodies that would be more politically inclined than ordinary
courts.

This complex of tensions determined a coexistence between various consti-
tutional protection systems, dominated by the so-called diffuse model; under this
model, control of constitutionality is not concentrated in a body specifically
dealing with such questions, but is rather a function for the courts of various
hierarchic levels. The alternative model is the concentrated one created by Hans
Kelsen in Austria between the two world wars, which set up a constitutional
court that had the authority to determine the compatibility of a law with the
constitution, which acted in fact as a negative legislator.?

The Chilean case is typical of the complex process that led to the consti-
tutional protection mechanism currently in force there. The constitution of 1925
(Article 86, paragraph 2), provided for the Supreme Court to decide the validity
of a law on constitutional grounds, in the particular cases it judged or in appeals
brought to its attention. The resolution of the court applied only to the particular
case; the law itself remained in force. From the debate conducted in the
subcommission for constitutional reform, it is clear that the reason for the
limitation on the effects of the declaration of unconstitutionality was to avoid
the transformation of the court into a legislative entity.2® The Chilean political
development, increasingly marred by conflicts, made evident during the 1960s the
inherent limitations of the Supreme Court’s ability to exercise its constitutional
revision power. More importantly, the Court waived its competence to declare
unconstitutional those rules regarding the procedure of issuance of the law that
violated the constitution. This waiver made it apparent that a body was needed
to interpret the constitution in a binding manner, to avoid major political
conflicts between Congress and the President of the Republic.

In 1970 the constitution was reviewed, and a specialized constitutional justice
was established, whose composition was partly political and partly judicial:?’
the new constitutional Court was granted power to resolve constitutional
problems raised during the legislative process, decided on questions of consti-
tutionality presented in international treaties presented to Congress for rati-
fication, judge questions of constitutionality derived from decrees with force of
law, and rule on other matters, less relevant to this study. The constitution of
1980, a product of the authoritarian system, created a new constitutional Court
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political compositions, although fully independent, would have better capacity
to assume the juridical—political task implied in constitutional control.

In our opinion, the creation of a body to judge the appeals filed to defend
constitutional guarantees does not absolutely ensure a favorable result for the
protection of human rights. In certain periods of its history and in isolated cases,
the Argentinian judicial power and especially its Supreme Court offered an
interesting example of creativity in the field of constitutional interpretation. That
is to say, a diffuse constitutional system can give perfect gurantees for the
efficient protection of human rights. A second aspect to consider is that the
relatively marginal position of the courts, especially supreme courts, in judging
appeals related to the protection of public freedoms, could remove them from
one of the most relevant juridical conflicts that society may have to face. This
possibility is a negative factor for some authors who believe that it is important
for judges to have contact with the most important legal conflicts of social
life.?” Finally, in countries with long authoritarian traditions and shaken by
the notorious weakness of their institutions, one should wonder whether an
expressly political constitutional court is indeed able to consolidate its autonomy
and independence.

The protection of human rights depends largely on the institutionalization
of the bodies designated by the constitutional order to protect them; obviously,
the more institutional weight they carry, the stronger their ability to oppose
violations of rights. However, a court of constitutional guarantees with such
characteristics would have little relevance if it were not backed up by a court
system willing to enforce the liability of State officials for violations of human
rights, In the final analysis, the quality of the constitutional system of human
rights protection does not depend on the operation of a specific institution, but
on the interaction of all of them. The efficacy of a constitutional protection
system also depends on jurisdictional guarantees, to which individuals affected
in the enjoyment of their rights can resort. The third part of this chapter will
briefly describe these guarantees in the constitutional systems of Latin America.

Jurisdictional Guarantees for the Protection of Human Rights

Latin American constitutional systems have various legal instruments to defend
human rights. Enrique Haba distinguishes four fundamental types: ordinary
legal instruments present in any lawsuit meant to defend interests that are not
always fundamental, but that may also protect human rights; complementary
legal instruments with punitive character, meant to enforce the penal liability of
public officials who have violated human rights; legal instruments for constitu-
tional control whose goal is to see that the law does not violate the constitutional
scope; and legal instruments for procedural relief, specifically designed for the
protection of human rights.>* Among the latter, special mention should be made
of the writ of amparo and the writ of habeas corpus.

All Latin Amrican legislations sanction the writ of Aabeas corpus. In some
cases, the constitution explicitly regulates it; in others, the constitution simply
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limit the excesses of power if the powers wish to maintain the legitimacy they
claim.** Finally, as constitutionalism is an attempt to regulate and control the
uncertainties of Latin American social and political life, one hopes that its efforts
to regulate effectively social tensions will be persistently maintained in the region.
However, social tensions, tensions between classes particularly, and political
tensions are stronger than a tradition that has difficulties in imposing itself.

In practice, adherence to the legal system and the proclamation of human
rights reflect fundamental ambiguities in the prevalent political culture. Thus,
we must explore the possibility of progress toward a more efficient operation
of the constitutional systems of human rights protection. In this context, it is
useful to identify important factors in the deterioration of the efficacy of
constitutional systems.

The first significant factor that adversely affects the operation of these
constitutional systems of human rights protection is the incompatibility between
interpersonal relationship patterns and those inferred or proclaimed by the
constitutional order. Latin American constitutions declare the equality of rights
of all human beings and their ability to make these rights effective through their
full access to constitutional protection mechanisms. Moreover, these constitutions
assume the people’s full knowledge of their content and that the isolated
occurrence of human rights violations is without effect on the impartiality of the
state; if violations were massive, it would be difficult to remedy them by seeking
procedural relief and legal remedies.

In reality, in most Latin American countries vast social sectors have relations
with other social and/or ethnic classes that are neither symmetrical nor
respectful, governed not by equality but by crude domination. Moreover,
violence and abuse characterize their contacts with their peers and with the
dominant groups; the presence of the law as an effective regulator of social
relationships is rare. The daily experience of these individuals gives no sign that
their lives, concerns, and anxieties coincide with the goals and designs of the
macroconstitutional mechanisms created to defend their rights. Hence, for these
vast sectors of the population, legality and the state are foreign entities, distant from
their problems and expectations; these groups are not aware of their rights and
of the need to exercise them properly.*> A daily look at life in the large cities of
Brazil, Peru, Colombia, and so many other countries reveals a social life moving
around acts and values that do not reinforce positive attitudes toward a demo-
cratic political culture: indifference toward the rules and mistrust of fellow
citizens and institutions. The inconsistency between daily social relations and
those regulated at the constitutional level diminishes support for democratic
institutions. Consequently, the perception of the remoteness of judicial insti-
tutions grows and the latter are not used with the required frequency and
intensity. Guillermo O’Donnell superbly summarizes our thoughts when he
speaks of the existing socialization from Argentina and Brazil, and concludes
that in both countries there is a severe lack of civic culture.*d In one of them, it
is because the political structure has authority patterns that are constantly
contradicted by a society with strong tendencies toward anarchical coporatism.
In the other, it is because the political structure is not representative of society
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of instability, which always ends up by undermining the carreer continuity of
judges who show independence. Either as a consequence of their excessive
political dependence, or of the excessive bureaucracy, Latin American judicial
branches were reluctant to build a constitutional jurisprudence that would
augment their constitutional clout. Without doubt, this explains their weakness
and the fact that the discussion regarding the “rule by the judges,” which was
so important in the United States, did not take place in Latin America. All this led
to a loss of relevance of Latin America judges, who in many countries and in
multiple situations face the inescapable reality that the main social conflicts are
resolved without their participation.*’

Chile is an alternative model of relations between the judicial branch and
politics. In 1925, its professionalism was established through an agreement
among the political parties that the judicial power must not be politicized. This
attitude influences the Chilean judiciary in two different ways: “It allows it to
develop its internal autonomy, which favors the weight of superior courts and
the hierarchic principle in their midst; but it also implies a relative margination
[sic] of the judges vis @ vis the course of social life.”S! In Chile, the political
stability of the years between 1925 and 1973 helped crystallize a relatively
conservative and traditional ideology.

Another feature, common to the judiciary of many Latin countries, has
reawakened them: their administrative inefficiency and their failure to fulfill their
functions with expected speed. This perception conspires against the trust in
justice and reinforces a certain cynicism regarding the institutions designed for
the control of constitutionality. A recent poll (1987) conducted in Colombia by
DANE (National Administrative Statistics Department) revealed that only
roughly 21% of the crimes that occurred in a sample of homes in 11 cities in
1985 were followed by the filing of a suit. The inefficiency of justice is one of the
most cited reasons (23%) for not resorting to courts, the most frequent reason
cited (37.5%) is lack of proof.?

In summary then, the court’s relation with politics in Latin American society,
its relative lack of social relevance, and its lack of efficacy in the fulfillment of
its specific functions diminish the role of the judicial power. A third factor
affecting constitutional efficacy has to do with the political behavior of the
political elites, which disregard the requirements and needs of the legal order,
and seriously affects the legitimacy of the constitution.

In some countries, civil authorities reinforce their power through forced
interpretations of the constitutional text. This behavior weakens the influence
and importance of the constitution, and seriously impairs its validity and
influence on the acts and values of important social sectors. An example is the
interpretation of constitutional requirements for the declaration of states of
exception. The wide abuse of these requirements (discussed in detail earlier in
this chapter) has facilitated the concentration of powers in hands of the
executive. One small encroachment on the constitution leads to another;
gradually, over time, the constitution is altered without constitutional reform.
In the long run, this practice often undermines the basis of authority that
implements it, debilitates the political consensus that originated the constitution,
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and strengthens the belief of many sectors that political conflicts are not liable
to regulation by law. The consensus on legality deteriorates progressively.

Conclusion

The respect for human rights depends on the appropriate operation of the
constitutional system for the protection of those rights. This system, in turn,
responds to two basic factors: juridical regulation and the importance and
presence of juridical regulation in social life. Latin American constitutions
have an authoritarian bias in regard to the content of human rights and the
permanent or temporary limitations or restrictions affecting them; they do
recognize rights acknowledged by international treaties; they place ideological
limitations in the enjoyment of certain rights; and they grant wide and unchecked
powers to the executive in the case of a state of exception. It is precisely in states
of exception that most violations of human rights occur.

All Latin American countries have a constitutional system for the protection
of human rights. The various constitutions contain a catalog of human rights
and various mechanisms and institutions designed to protect them. Academically,
none of the models for human rights protection is better than the others. What
really counts is the correct operation of the institutions in charge of the control
of constitutionality and the ordinary courts; only the efficacy of all institutions
ensures the respect of constitutional rights.

Although more empirical studies are needed, it would seem that the
constitutions’ influence on social behavior patterns is not significant in many
countries of the region. Nor, except in very traumatic political situations, is there
frequent use of the legal remedies available for the protection of public freedoms,
putting in doubt the efficacy of the constitutional systems for the protection of
human rights.

Among others, three important factors influence this lack of efficacy: the
first involves the lack of compatibility between the values governing the social
relations of vast subordinated social sectors and those that define the full exercise
of civic rights; this incompatibility results in mistrust toward juridical institutions
and in the belief that they are remote from individual needs and that the legal
system does not function to solve the daily needs of individuals.

The second factor is the deficient operation of the courts in their role of
guarantors of constitutional rights. Either because of their excessive political
dependency or bureaucracy, Latin American courts, with some exceptions, have
not creatively interpreted constitutional rules to the favor of marginal social and
political groups. Further, in many countries, the courts have a certain social
irrelevance and are administratively and functionally inefficacious in the fulfill-
ment of their most characteristic role.

Finally, the deliberate carelessness of the governing elites in the manipulation
of the formalitics established by the constitutions debilitates their impact and
influence. This carelessness affects the constitutional legitimacy and the consensus
on which the latter is based.
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The National Question, Secession and
Constitutionalism: The Mediation of
Competing Claims to Self-Determination

Abdullahi Ahmed An-Na'im

For better and for worse, the nation state' is now the funamental reality of
both domestic and internationl political organization, and is likely to continue
to be so for the foreseeable future. Yet, to think of a ““nation” as a people of
single ethnicity and culture, as is often, done limits our understanding of what a
nation is, and forecloses the possibility of thinking realistically about the status
of minorities within nations; it is very rare for the population of a nation state
to consist of one nation in this sense. In the vast majority of countries, especially
in Africa, the population of the nation state consist of several “nations”; a
description of these entities as nation states tends to express an ideal of total
national integration and unity, which may not be as desirable as it is often
assumed. The nation state usually subsumes many ‘“‘nations,” some of whom
dominate and oppress others; and the ideal integration and unity often imply
the assimilation of the minority peoples (who may be, in aggregate, the numerical
majority of the population of the state as a whole) into the dominant culture.

One of the most problematic aspects of constitutionalism throughout the
world is the status and rights of minorities: ethnic, religious, and/or linguistic.
It may be useful to see the relevant questions in terms of the principle of
self-determination in order to provide some theoretical framework and to
generate comparative analysis. T submit that the core issue is whether it is
possible, within a unified state, to achieve mediation and resolution of the
competing claims of the majority and minority (or minorities) to self-deter-
mination. If resolution is not possible in a given situation, would the minority
be justified in seeking secession and the establishment of a separate nation state?
The principle of self-determination can illuminate the positions of both (or all)
sides, even if they are not articulated as such in political discourse.

On can also see the status and rights of minorities as fundamental rights
under a domestic constitutional order. If a minority’s claim to self-determination
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as a symbol of the revolution without much further effect. Political and
bureaucratic institutions reoriented themselves around the magnetic Soekarno,
who rose self-consciously as a patrimonial phoenix to embody the spirit of this
nation on the move.

While Guided Democracy was rationalized by appeal to what its elite
imagined to be the traditions of precolonial Indonesia, particularly old Java,
what shone through the strained rhetoric was the outline of the Indonesian side
of the colonial state. The strong state that emerged (and endured) during these
years rested on the precedent of colonial institutions—the pamong praja not
least—and the repressive techniques they had generated. Institutional controls
all but disappeared, allowing uninhibited leeway. Bureaucratic corruption
deepended, judicial corruption took root, and abuse of power became common.
Legal process became peripheral to the discretionary authority that flowed
through officialdom. One result, however, was that law began to be taken
seriously, as ideology and as practical reform, by all those disadvantaged by
anything else.

When Guided Democracy collapsed in a huge pool of blood after an
attempted coup in October 1965, one of the louder claims in the din that followed
was for the restoration of the Negara hukum (rechtsstaat), a constituional state
informed by the rule of law. Negara hukum has remained a major symbol of
critical reform. It was not to be, for the army, having supervised the obliteration
of the Communist Party, presently asserted its political prerogatives, brushed
off such civilian allies against the old regime as Islamic and student groups,
imposed a tight grip on existing political institutions, and created the New Order.
Soekarno’s appeal for a reborn Indonesian spirit was dropped in favor of
“economic development,” but his successor, General Raden (now President)
Suharto, while insisting that legal process would be restored, had no intention
of relinquishing authority or subjecting it in any way to institutional control.
Consequently, legal process not only remained corrupt, but grew more so, as the
state bureaucracy, now the instrument of the military, became the essential but
miserable and expensive route to most ends. No less was this true of the judicial
system, whose political loyalty and services to the regime were compensated in
the currency of opportunity to extort additional income.

Support for Legal Reform

The formal legal system, then, could not be used for purposes of reform, any
more than it could be under Guided Democracy, for it remained fundamentally
the government’s instrument of control, not a means of access to state authority.
But the legal process itself became the object of reform. For the first time in the
independent state, the Negara hukum became a primary source of serious
ideological contention, the starting point of challenge and criticism of the New
Order state. From the late 1960s onwards private lawyers, students, intellectuals,
journalists, and others persistently raised issues of official abuse and corruption
in the judiciary and in the general bureaucracy. Though there was little practical
effect, despite some statutory reforms, an ideological agenda took form.
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Why should legal process have become so central an issue? In part, demands
for legal reform were an obvious response to the legal abuses of Guided
Democracy and the New Order, but this alone does not illuminate much unless
we know who has pressed the case for the Negara hukum. The sources of support
are several. Religious minorities, for example, see in law some protection from
majority Muslims, who themselves hope for protection from the state itself.
Ethnic and regional minorities expect from strong legal emphases a guarantee
of opportunities equal to those of the heartland Javanese who control the state
and its bureaucracy. Upwardly mobile students assume that legal process will
allow their merit to shine through the ascriptive connections of others. Most
such groups, basically political outsiders, are outspoken proponents of a
constitutionally organized law-state.’

So are others who are more usefully conceived as elements of a middle class
that has expanded impressively behind the economic growth stimulated by New
Order policies. Characteristically, these are urban groups more or less solidly
grounded in the private economy, not only businessmen but private professionals,
as well as the normal run of intellectuals, academics, and students who
increasingly seek more autonomous social and political space for themselves and
both access to and insulation from political authority. One should not generalize
too easily about them, for they are socially, politically, and ideologically
fragmented and ambivalent in their attitudes toward power. Yet except for those
with directly advantageous channels to the regime, they do share considerable
doubt about the beneficence of the government and an interest in imposing
controls over it. From such groups reform organizations have drawn at least
tacit support, enough so to make the government think carefully before simply
stomping them out.

These groups are part of the evidence for an emergent ideological tendency,
not entirely new but more substantial now, that favors institutional controls over
political power and the legitimation of private preserves of public life. Other
evidence exists in the new writing, since 1966, on private rights against state
authority, in persistent complaints against corruption and abuse of authority,
and in the organization of private associational life.

This last point is especially significant. Since the 1970s a number of NGOs
have appeared, self-consciously NG, committed to diverse reforms and by
implication to reworking a political order over which, at present, they have no
control and shallow influence. The very existence of these organizations repre-
sents a public argument and a social statement about the separation of state and
society and the legitimacy of privately mobilized public efforts, in rural develop-
ment, in environmental affairs, in intellectual work, or in legal reform.

The most relevant of these NGOs for our purposes is the Legal Aid Bureau
[Lembaga Bantuan Hukum (LBH)] established in 1970, the first of the major
new activist NGOs and something of a model for others that followed. It was
sponsored by PERADIN, the Indonesian Advocates Association. Private
lawyers are a particularly important group in the history of constitutionalism,
not because they are responsible for it or even all that essential to its evolution,
but because thay become the most articulate rationalizers of constitutionalist
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per se but the rise of domestic social groups whose interests and visions demand
change.

It bears repeating that neither legal aid alone nor the wider NGO movement
in Indonesia has generated enough power to compel state leadership to concede
or compromise towards genuine constitutional reforms. Political power, resting
firmly on a military—bureaucratic alliance, remains quite differently oriented.
But ideologically the idea of constitutionalism has been solidly entrenched,
fed in part by memories of the parliamentary years but also by the interests
of influential social groups in a more restrained, accountable, and accessible
political system. The idea is likely to persist and to sustain a long struggle, with-
out final outcome but with many compromises, adjustments, and adaptations
in a recognizably Indonesian political evolution.

Malaysia: In Defense of Constitutionalism

The Malaysian contrast with Indonesia is striking and easier to take for granted
than to explain. Why should a constitutional order have maintained itself so
long after Malaysia became independent in 19577 Why has legal process
remained so prominent? Why have political leaders been willing, generally, to
accept legal definitions of their authority?'? And if any of this can be explained
reasonably, how then to analyze recent challenges to constitutionalist patterns
and habits?

The Malaysian constitution succeeded, to put it too simply, because it was
fitted to a solid structure of political power, the Alliance, now the National Front
(Barisan Nasional), which had every interest in making it work. Elsewhere in
Southeast Asia, Indonesia, Burma, the Philippines, and (from time to time)
Thailand, the more usual case was the reverse: attempts to squeeze recalcitrant
patterns of political power and organization into artificial constitutional argu-
ments failed. In Malaysia, however, the emergence of ethnic parties in the
tate 1940s, the United Malay National Organization (UMNO), the Malaysian
Chinese Association (MCA), and the Malaysian Indian Congress (MIC), and
the creation of the Alliance Party coalition among them in the early 1950s,
preceded both the development of a suitable constitution and independence.'?
The conservative elite in charge found the constitutional arrangements, and
therefore constitutionalism, congenial.

They were equally comfortable (and by training often familiar) with the legal
system, whose continuity from the colony significantly adumbrated the consti-
tutional order. The courts were strong and respected, staffed by able judges
supported by a small but growing and influential private legal profession. To
some political tastes, the government was unmeasured in its dealings with
opposition. During the Communist insurgency (1948-1960) the British had
promulgated a Sedition Act and the Internal Security Act, among other similar
politically repressive laws, which the independent state found useful as well
against dissidents of any other sort. There were other political abuses, often
matters of “normal” politics, which some Malaysians found morally objec-
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among private groups a heightened political consciousness, a sense of their
own privateness and perhaps even of the existence of a civil society; this new
consciousness sharpened state/society tensions, generating criticism of public
policies and reinforcing demands for more effective controls over public
institutions. In this ideologically arable ground new NGOs founded in the late
1970s took deeper root. Among them was Aliran, a reform organization that
self-consciously addressed a cross-ethnically conceived middle class constituency.
Despite its limited size and resources, Aliran developed remarkable influence as
a source of social and political commentary. Its vision of Malaysian society
presupposes less emphasis on ethnic cleavage and much more on economic and
social equality, controls over the exercise of executive authority, and human
rights.'® With a difference of accent, Aliran’s social and political outlook is much
like that of the LBH; the groups behind it are, by and large, similar to those that
support the legal aid movement in Indonesia. Aliran also shares with the LBH
a burden of government resentment and antagonism.

Political Crisis, Constitutional Crisis

At about the same time, in the mid-1980s, and from the same impetus of
socio-economic change, the keystone of Malaysian political structure, the
ethnically composed National Front, began to come unhinged. The MCA went
through a debilitating crisis resulting from challenges to older style leadership
by newer professional and entrepreneurial elements. UMNO, led now by Prime
Minister Datuk Mahathir Mohammed, confidently helped out, but soon began
to show signs of a similar crisis that broke out openly during the last few years.
Mahathir’s accession to leadership marked a break in the history of Malaysia’s
political elite, for as a medical doctor, he was the first non-aristocrat and
nonlawyer to lead party and government. Whether or not his own constitu-
tionalist commitments are weaker than those of his predecessors, he has been
more distant than they from the premises of the political order they helped
to create and more inclined to use political resources inherent in the ethnic
assumptions of national political organization. It is this willingness to resort to
ethnic claims above all that has most deeply threatened Malaysian constitu-
tionalism, for ethnicity as an offensive or defensive appeal to substantive justice
is perfectly capable of displacing the procedural priorities of constitutional
government.

Late in 1987 the government itself, intentionally or not, set off an ethnic crisis
over the staffing of Chinese schools that became the pretext for a coup from
within, one whose unwinding consequences made for a major crisis in the grand
tradition of constitutionalist conflicts. In October the Police Special Branch,
under authority of the Internal Security Act, suddenly arrested over a hundred
political figures, including Chandra Muzaffar of Aliran, several Members of
Parliament, and others from various parties and groups critical of the Mahathir
administration. The justification was the necessity of heading off ethnic violence,
which might have been more convincing had more of the detainees been involved
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in ethnic issues. Although within months most of the detainees were released,
though others waited much longer, the effect of the arrests was to cast a pall
over political opposition and criticism of any sort. All but government-related
newspapers were closed at the time of the arrests, when allowed to publish again
they were obviously subdued. The law had not been violated (the ISA, after all,
like sedition acts generally, makes it unnecessary to violate the law) but its spirit
had been badly abused.

The next step in the crisis, in 1988, was a direct attack by the Mahathir
government on the judicial establishment, which in Malaysia stands at the
symbolic center of constitutional doctrine and values. There is no space here to
discuss the issues fully, but in essence the government undertook successfully to
remove the Lord President of the judiciary and other justices whom the Prime
Minister believed to be lacking in pliability or sympathy.?® What stood out in
the political smoke was Prime Minister Mahathir’s determination to concentrate
more authority in executive hands and to subordinate the resources of the legal
system to the government’s will. The ultimate rationale was the preeminent
necessity of serving the Malay community, along with keeping racial harmony,
maintaining stability, and promoting “development.”

The furor eventually settled, but this crisis has not yet really ended. Prime
Minister Mahathir won the battle and the additional advantage of a public now
disinclined to risk government displeasure. But the crisis may have the effect
of consolidating the views of private groups around issues of political and
institutional control, constitutionalist issues. Aliran, the Bar council, and others
did not stop protesting, and educated Malaysians from all ethnic lines were at
best startled by what had happened. According to one source (in a personal
communication), the number of subscriptions to Aliran Monthly rose impressively
from October 1987 to October 1988, which is evidence of increased interest in
the perspective that Aliran offers. (The government has refused Aliran permission
to publish in Malay, confining its influence to those who read English, but many
in the Malay middle-class subscribe.)

What this means, of course, should not be interpreted too simply. Some who
were upset quietly adjusted to the new conditions, and others who did not like
the conditions may see commercial or other advantages in a stronger government.
Yet constitutionalism in Malaysia also has ideological support from a now
substantial middle class that will continue to produce pressure to restore and
reinforce constitutional balance.

Constitutionalism and Human Rights

Different as they are, the Indonesian and Malaysian cases nevertheless manifest
similar patterns of institutional and ideological conflict. In these contests be-
tween public and private power, Indonesian and Malaysian reformers have
emphasized legal process, judicial institutions, and human rights. Each point
suggests a slightly different limit on the exercise of state power by shifting the
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in a liberal, social democratic political order. Each of these terms, “liberal,”
“socialist,”” and “*‘democratic,” have been and can be the subject of long dis-
cussions, although the bitter conceptual debates belie the fact that they are
drawn from similar political traditions coming out of postenlightenment Europe.
In the South Asian context, constitutionalism has been enhanced by these
traditions, which, precisely because of their source, share a similar crisis of
confidence; they are not considered legitimate, and are not widely accepted as the
only means of conducting political life. This illegitimacy then unites them in a
common struggle; that illegitimacy rooted in eighteenth and nineteenth century
European humanism is the similarity on which this analysis begins.

In today’s world, with the exception of the United Kingdom, the source of
legitimacy for liberal democratic values is a written constitution. In India and
Sri Lanka, the source itself has been subject to repeal, reenactment, and an
extraordinary number of amendments. This fact leads one commentator to state
that the use of constitutions in these societies is “instrumental” for those who
actually capture state power.! Therefore, constitutions and constitutionalism
in South Asia cannot be seen as fundamental law but as a process in which
the values of the constitution are mediated by realities of power and social
antagonism.

The transfer of power in South Asian societies after the era of British
imperialism saw the transfer on paper of the institutions of parliamentary
democracy. Within a decade, Pakistani society experienced the strengthening of
the executive presidency and the growth of military dictatorships. In Sri Lanka,
three decades witnessed three constitutions, each drafted by a different govern-
ment. Successive Indian governments in three decades of existence amended the
constitution 50 times. Clearly the sense of a constitution as “fundamental law”
has yet to emerge as a settled consensus, accepted by all shades of political
opinion. The process has begun but it may still take some time for the
constitutions to become accepted social contracts.

Liberal scholarship in these societies has taken the constitution as granted
and then spelled out the enormous evidence of situations and contexts that
violate the basic tenets of any liberal constitution. If one adopts this line of
reasoning, the picture is very clear; constitutions in South Asia are formal
pieces of paper, whose basic provisions, such as fundamental rights, are rarely
observed. However, what is also interesting but rarely analyzed are the ways and
means in which liberal democratic values are transformed by the contexts of
cultural nationalism and economic and social underdevelopment. This process
has openly perverted liberal values. In certain creative instances, and in specific
areas, experiments have resulted in what may be termed a *“‘genuine legitimacy”
for liberal values.

State and Civil Society
Religion

In attempting to understand the growth and evolution of constitutionalism in
the South Asian context, it is important to keep in mind the distinction between
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the state and civil society. In the west, the forms of the state naturally evolved
from the conflicts and struggles of civil society. In South Asia there is a funda-
mental disjuncture between society and state. A set of factors conditioned by
liberal norms and, more fundamentally, by traditional practices and discourses
themselves altered by contact with western colonialism motivate civil society.
No pure tradition or religion has been left untouched by modern values. Such
traditions are the illusions of romantic conservatives. An imperative other than
that of constitutional change governs the transformation of these traditions to
meet modern needs. For example, Gananath Obeyesekere points to the new
developments in Buddhist practices in Sri Lanka that meet the exigencies of a
modern society. The modern wedding ceremony for Buddhists and Hindus now
is modeled on the 40-minute sacrament that is the Christian rite.? Other new
rituals transforming the nature of Buddhist religiosity make it central to the
political and social life of a modern Sri Lanka. This impulse does not come from
international constitutional traditions; the dynamism draws its sustenance
from the energies of civil society. The result of all these changes in civil society
has been to strengthen the hold of religion and religious values on modern
Sri Lankan life.

The development in some ways runs counter to the tenets of secularism,
and to the concept of the separation of state and religion, the bases of liberal
constitutionalism. Every public function, political or otherwise, begins with
a symbolic gesture inviting the blessing of religion.

The Courts and Tradition

The distinction between state and civil society is vital to an understanding
of the parameters within which a liberal ideology functions in South Asian
society. It is easy to engage in a sterile constitutional analysis of the words
of constitutions, and their interpretations in different situations. But the more
important question is: what cases actually come before the courts? Is it not
more likely that the average South Asian will go to the mediators from
headman, priest to astrologer, in civil society, to resolve conflicts rather than
an open court with alien procedures.® Other systems of mediation and con-
sultation are often preferred to the present courts of law. Further, the lack
of access skews the presentation of issues that are of interest to consti-
tutionalism in these societies and has an incontrovertible class bias. An
empirical analysis of cases that came up in early years in India and Sri Lanka
shows the importance of such constitutional provisions as the right to property
and freedom of speech. In Sri Lanka the most litigated clause is the equal
protection clause; Sri Lankan civil servents use it to protest against dismissal,
transfers, and political victimization.*

Some major changes occurred in the 1970s and the 1980s. Liberal democratic
values, no longer merely a “passive inheritance” from the British, have become
an active tool of political and social accountability. Examples of this change are
the growth of social action litigation in India, the shift in the language and the
discourse of political opposition against military dictatorship in Pakistan and in
Sri Lanka, and a slowly growing judicial scrutiny in such areas as freedom of
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Usurpations

Sri Lanka: Procedural Manipulation

Usurpations of constitutionalism can be said to take place when groups use
constitutional ideas and processes for partisan political ends or to prevent
progressive reform inherent in the spirit of the constitution, although not stated.
South Asian societies have seen many examples of these usurpations and such
actions by the executive have contributed to the illegitimacy of Anglo-American
traditions and constitutions on these societies.

A key example is the use of the amendment process in Sri Lanka. It is clear
that since the drafting of the 1978 Constitution, the party in power has used
the amendment process to gain tactical advantage. The first amendment put
in place the legal provisions that allowed for the deprivation of civic liberties
of Mrs. Sirimavo Bandaranaike, the leader of the opposition party.'®> The use
of a constitutional amendment to neutralize politically the opposition does not
help to sustain the legitimacy of the constitutional order. The second amendment
provides for the expulsion of members from a political party. Expulsion leads
to the loss of a seat, if, after a Select Committee inquiry, the majority, of the
House seeks to expel the member. Although in written form this appears fair (i.e.,
the House is the judge of its members), in real terms it means that government
MPs who cross over will lose their seats, but opposition MPs will not; they can
in fact cross over and strength the government.'* The second amendment was
enacted to provide a tactical advantage for the government in power. The third
amendment gives the President the right to determine the time of the presidential
election; in most other presidential systems, the time for election is generally
fixed for a period. In a parliamentary system the government can choose the
time of elections. The president of Sri Lanka now has this electoral advantage.'>
The fourth amendment provides for extension of the life of the first parliament
and was introduced after the referendum of 1982. 1t does not even couch itself
in any general democratic language; it merely states that the life of the first
parliament is extended. By focusing on a national electorate, it deprived citizens
of the choice of their local representatives. It also entrenched a four-fifths
majority beyond the life of the present parliament.'6

These amendments unabashedly serve the tactical advantage of the govern-
ment. Some of the other amendments to the Sri Lanka Constitation of 1978
have been antidemocratic in substance; their purpose was to weaken accepted
democratic safeguards. The sixth amendment, for example, banned separatist
movements; whole parts of it were supposedly modeled on Indian legislation
along similar lines. But again, despite the form, the real effect of the amendment
was to remove the representatives of the Tamil-speaking areas of the north and
some parts of the east: it put an end to any from of democratic opposition from
those troubled areas, in effect, removed them from accountability and from
participation in the mainstream democratic process.!” The tenth amendment
removed the safeguards against the extension of emergency powers after 90 days
without a two-thirds parliamentary majority, which the ruling party itself had
built into the Constitution.'®
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Political Challenge and Constitutionalism

For a long time, lawyers and political scientists saw development in Third
World societies as a linear process. Until recently, for many of us, the challenge
to mainstream politics in these societies came either from the discourse of
socialism, Marxism, or a more radical tradition within liberalism, drawing from
the experience of social democratic forces from around the world. The debates
amog intellectuals in the first two decades since independence polarized along
these lines, and assumed that history and people’s aspirations would always
move toward greater democracy, equality, and tolerance. Questions related to
how the rate of social change could be acclerated but nobody seriously
questioned the nature and direction of social change.

In South Asia, especially in India and Sri Lanka, there has always been a
third discourse, its source in the Gandhian tradition of politics.”® Many
understood Gandhi as sharing the essential humanism at the base of universal
theories such as liberalism and socialism, but wanting that humanism couched
in terms and in cultural symbols with relevance and meaning for the vast majority
of South Asians. The essential values of freedom, dignity, and social justice
could have meaning only if they related to the actual reality of South Asian
society. The introspection and seclf-awakening that nationalist leaders like
Gandhi fostered in India were imitated by leaders throughout Asia. The anger
and energy engendered by this were powerful in the struggle against colonialism.
In the postcolonial era, however, the political forces generated by this self-
awareness often broke away from the humanistic source and became autonomous
ideologies, fostering ethnic chauvinism, religious fundamentalism, and cultural
exclusiveness.

Toward a Genuine Legitimacy: Indigenous Constitutionalism

What are the implications for constitutionalism of the predominance of this
culture-specific alternative discourse in South Asian political and social life?
What happens when social change is not necessarily within the spirit or even the
framework of the liberal, democratic values spelled out in the constitution? How
should the legal system respond? For many, such as the lawyers who were
involved in litigation with regard to the thirteenth Amendment in Sri Lanka,
there was nothing but despair as they saw constitutionalism, both mainstream
and progressive, being swallowed up by primordial politics, whose emphasis on
nation was accompained by bitting contempt for process and rationality in
public decisionmaking. Others view the current impasse as a challange from
which may emerge a constitutionalism with a “*genuine and authentic legitimacy”
in the South Asian context.

Social science literature®® has always been skeptical about the terms ““genuine”
and ‘“‘authentic,” as these terms have often been catchwords for political
messianism, especially for culturally intolerant forms. They are often artificial
constructs fostering discrimination against “culturally alien” groups, migrant



10

Social Movements and Constitutionalism:
The African Context

Muahmood Mamdani

Are human rights a western invention? Is the very conception and accompanying
notion of constitutionalism a legal process that sets definite limits on the exercise
of political power, specifically inventions of the seventeenth-century enlighten-
ment philosophers, and ideological products of the French and the American
revolutions? And thus, is any talk of human rights in Africa tantamount to a
mechanical import of a western bourgeois ideological conception without the
struggles and the relations that gave rise to it in the first place?

Without the experience of sickness, there can be no idea of health. And
without the fact of oppression, there can be no practice of resistance and no
notion of rights. “Nothing sensible or pertinent can be said about human rights,”
writes the philosopher Paulin Hountond;ji:

if one ignores this daily, universal fact of revolt. Only those aware of rights
infringed and dignity flouted can be indignant. Only by remaining silent about
this commonly experienced fact, or by considerably reducing its implications,
is it possible to make human rights an invention of Western culture.

With oppression, and Europe had no monopoly over this phenomenon in
history, there must come into being a conception of rights. This is why it is
difficult to accept the idea, even in the case of Europe itself, that no notion of
human rights existed prior to seventeenth-century enlightenment philosophy.
True, one can quote Aristotle and his ideological justification of slavery as
evidence that the idea of human rights was indeed foreign to the conscience of
the ruling classes in ancient Greece. And yet, did anyone—as Hountondji rightly
asks—question the slaves? Given what we know today of slave revolts in
antiquity, can we assume that these revolts in no way shaped the thinking of
slaves, and give rise to a conception of rights tending simultaneously to legitimate
their revolt and to undermine the legitimacy of their masters’ practices? Or, given
that the victims’ discourse on this question has not survived, must we not assume
the opposite?
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dominant conception of the rule of law forbade the majority from appropriating
the property of the minority. This contradiction is expressed in the language of
rights, between natural rights to transform society and vested rights that remain
judicially enforceable; or, in the language of the law, as a contradiction between
the public law model based on the rights of the citizen and the private law model
based on the rights of property.®

Whereas in western Europe the rule of law was seen as a check on an arbitrary
and capricious royal power, in the U.S. tradition it emerged as a limitation on
popular sovereignty. The point is that the historical routes to the rule of law and
a concept of constitutionalism are several and contradictory. The terrain of
constitutionalism has never been and cannot now be an uncontested one. Surely,
a conception of the rule of law that arose in response to arbitrary state power
was potentially part of the agenda of movements anchored in popular social
strata. On the other hand, an aiternate concept set the rule as a limit on the
exercise of popular sovereignty, particularly as it affected the right of property.
It is in this sense that I hope to show that the discourse on human rights and
constitutionalism in contemporary Africa should not be seen as a settled issue.

Africa and the Politics of Human Rights

The politics of human rights in contemporary Africa bears a strong resemblance
to the politics of independence in Africa after the Second World War. In only
a decade after Ghana’s independence in 1956, most African countries could
claim independent statehood and a seat at the United Nations. “We have won
independence,” celebrated the nationalists. “This flag independence was granted,”
retorted the crities from the left. Both claims contained a grain of historical
truth. The rush of independent statehood for dozens of African countries in a
short space of a decade was the outcome of the confluence of two contradictory
factors: antiimperialist struggle from below, and interimperialist rivalry above,
finding expression in rapidly organizing national movements for independence;
between the old colonial powers (Britain and France in particular) who
monopolised access to the continent’s resources and markets and the United
States, which called for an “Open Door” to these assets.

Behind the present emphasis on human rights on the continent, too, there
stand different and contradictory forces, external and internal. Once again, their
significance can be understood only through an analysis that relates the global
to the local situation. In a global context, the emphasis on human rights is clearly
an ideological and political initiative with a strong American flavor, whose
immediate background was the defeat of U.S. imperialism in Indochina, and of
Portuguese colonialism in Africa in 1975. The result in Africa was to unleash a
sharp rivalry between the super powers, particularly over Portugal’s former
African colonies, but generally over southern Africa.

A human rights emphasis summed up the new U.S. offensive in a new
situation.” Ideologically, human rights had a dual significance. In the post-
Soweto tempo that marked developments in the period that followed the
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independence of the Portuguese colonies, the emphasis on human rights was an
attempt to replace the discourse on power with one on rights. The historical
significance of this should be clear if we realize that power is to popular
sovereignty as rights are to the rule of law. It was thus a rearguard action that
sought to substitute the discourse of reform for the discourse of revolution. For
the fact is that apartheid can be dismantled and the agenda for human rights
realized in South Africa without a transfer of power from the minority to the
majority.

In relation to those countries where the Soviet Union was beginning to be
the dominant military and political influence, such as Ethiopia, the emphasis
on human rights made for a sharp and relevant ideological critique of Soviet
practice. It highlighted the fact that Soviet talk of social rights was not an attempt
at build on and thus enrich the minimal foundation of political rights, but was
in fact a demagogic attempt to displace any discussion of political rights. For
the fact was that Marxism on the African continent was no longer simply an
ideology of struggle; in the Soviet version, it was also now a state ideology. As
such, Marxism was no longer formulated around a conception of class struggle,
but around “‘the primacy of productive forces,” in the process redefining
socialism as the development of productive forces minus the class struggle. In
the Soviet conception of Africa’s future, there was room neither for democracy
nor for human rights; and this much the new U.S. offensive on human rights
highlighted effectively. The human rights offensive also had an important
political objective, of particular significance in southern African situation. In
context where the balance of forces was rapidly changing, it was an attempt to
reorganize the ruling bloc from above , to prune its worst elements and to bring
into its fold the most palatable sectors from the popular movement. The point
was to effect a transition from above that would reform but not replace the
existing power bloc, while at the same time paralyze and cut off embryonic
revoultionary initiatives. Therefore, the strategy was adopted in, for example,
Zimbabwe and Sudan to preempt revolutionary developments, although such
political initiatives were not confined to the African continent. Emphasis on a
democratic transition from above has characterized the U.S. response to a
number of potentially revolutionary situations: the Philippines and South Korea
in Asia, Haiti in the Caribbean, and above all, of course, in South Africa.

Does this mean that the human rights movement is in reality an imperialist
Trojan Horse? No! It is in reality a contested terrain. For the fact is that the
political situation on the African continent is extremely uneven, exhibiting sharp
contrasts, potentially revolutionary situations, and situations where repression
threatens to stabilize. The significance of reform movements cannot be the same
in both contexts. In the former, reform may be the cutting edge of a political
program designed to undermine revolutionary initiatives; in the latter, the
struggle for reform could just as easily be the opening phase of a struggle against
the forces of repression.

But even in South Africa, no revolutionary struggle can gather steam if it
proceeds by way of denouncing the agenda of human rights and the rule of law.
The point is to struggle toward a definition of the agenda of human rights and
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the guise of ideological purification and the superiority of moral incentives, what
has occurred is an intensification of the extraeconomic exploitation of the
peasantry; state authority is now redefined as state-party authority, and its
on-the-scene representative is called a “cadre,” instead of “‘chief.”” But then, in
a context where socialism itself has been divorced of any democratic content
and redefined as a strategy for economic development, the result could be none
other.

The same dual organization of state authority—one rural, confronting the
peasantry; the other urban, dealing with the rest of society—could be seen in
the organization of the ministerial structure in the capital city. The service
ministries of health, education, transportation, etc., usually took responsibility
for services in the urban areas only. A clear distinction existed between education
for the peasantry (primary) and for the propertied state (postprimary), as
between health for the peasantry (prehospital) and for the propertied (hospital),
and between rural roads (feeder roads) and the main arteries; the functional
ministries directed their resources to services for the urban population and the
propertied classes. Services for peasants and administration over them was fused
in a single ministry, usually known as the Ministry of Local Government in
independent Africa and as the Ministry of Bantu Affairs in apartheid Africa.
The point to note is that state organization in independent Africa is a structural
continuation from the colonial period.

Is it then surprising that almost every rebellion in rural Africa had, if not
as the principal target than one of its targets, this personal embodiment of
fused state authority: the chief? Were these not demands for democracy? For
dismantling this system of informal apartheid? In such a context, the state
apparatuses in the rural areas need to be reorganized so that there is a clear
division of powers among the legislative, the executive, the judicial, the adminis-
trative, and the coercive, as well as a system of built-in safeguards and checks.
Such reforms can only lead in the direction of democracy for the peasant
majority, and hence help to bring to an end their extracconomic exploitation.
Furthermore, where a widely supported movement results in such, then it is
bound to give rise to a definition of powers with a strong popular content. For
example, are disputes to be settled by legal professionals in courts or by the
peasant community? Given that nowhere in Africa (except Ethiopia) was land
private property in the precolonial period, notions of community control over
land and of community adjudication of land issues are deeply rooted in popular
culture. To take another example, are public officials (judges and magistrates,
police and administrative chiefs) to be popularly elected or administratively
appointed? Are they to be popularly accountable through a system of mandates
and popular recall or responsible to an administrative hierarchy? In a nutshell,
is the system of checks and balances to be purely administrative, or primarily
popular?

My point is that we must not confuse the general with the particular in the
implementation of reforms. In the present context of Africa, a general movement
toward constitutionalism and the rule of law that calls for a reorganization of
state structures so as to institutionalize the principle of the division and check
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of powers must be welcome as a step toward democratization. But it cannot be
assumed that a legal system operated by legal professionals will ensure that the
rights of the peasantry are protected, since this will depend on the balance of
political forces and the nature of the process that leads to this reform. In other
words, the actual institutional guarantee for the defense of rights will depend on
how the question of power is settled.

The State and Migrant Labor

When the “rosy dawn” of capitalism broke over the African continent, millions
of Africans were shackled in the New World, just as many thousands of Asians
landed as indentured labor on African shores. Later, in pursuit of cheap labor
either for settler farms or for the mines, colonial labor policies reorganized the
economic life of entire regions and nationalities as labor reserves. Migrant labor
built the sinews of settler capital in both the north and south of the continent.
Even in the west and the east, where settlers in agriculture were an exception,
the economic life of inland communities was often reorganized around migrant
labor that supplied the labor needs of commodity agriculture closer to the coast.
Africa, it may be said, is the original home of migrant labor.

If we superimpose on the geographic outlines of these economic processes
the political map of independent Africa, we begin to get some idea of the con-
tradiction between the economic and the political realities of the continent.
In the history of state formation in Africa, its notorious balkanization, the key
event is not the partition of the 1880s but the independence of the 1950s and
1960s. For the simple truth is that the continent that imperialism conquered
in the 1880s was not a political unity, it was a collection of diverse political
groupings, from stateless communities to principalities and kingdoms. The
political thrust of colonialism, like that of most formal empires, was to centralize.
The real slicing up of Africa took place at independence, the moment of transi-
tion from formal to informal rule.

It is with the second partition of Africa—* independence’”—that the signifi-
cance of cross-border migrant labor became enormous. Entire communities now
migrate to labor as ‘““noncitizens” in foreign territories: the Bourkinabe in Ivory
Coast, the Ghanaians in Nigeria, the Rwandese in Uganda, and a whole string
of border nationalities inside South Africa. Add to these labor migrants the
swelling number of refugees on the continent, in some cases the result of
“destabilization” promoted from the outside (e.g., refugees from Mozambique
in Malawi), but in other cases the result of deliberate policies by a state to
disenfranchise a section of this own population (e.g., Burundese refugees in
Tanzania). Today, Africa is said to host over half the refugee population of the
entire world, and the trend shows no sign of subsiding.!! In some countries, such
as Malawi, refugees have come to number as many as a seventh of the total
population, and are now the most vulnerable pool of cheap labor available.

What is the connection between cross-border migrants and refugees? Both
are either an actual or a potential source of cheap labor and both share the
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status of “noncitizens,” a status tantamount to being without rights under the
law. Refugees are a potential source of cheap labor, and migrant laborers are
potential refugees. Both are equally vulnerable, since both are without rights
under the law.

These vast and growing groups of producers on the continent are caught
between the proverbial devil and the deep blue sea. Perceived notions of “‘rule of
law” have little relevance to their position as the “rule of law” is said to govern
mainly relations between citizens and the state. On the other hand, prevailing
conceptions of citizenship in Africa are carried over from modes of thinking
shaped by precapitalist social realities: thus, the right of citizenship is often seen
as principally a birth right, an extension of the principle of clan right by birth.
But where there is a radical rupture between the place of birth and the place of
work, should rights derive wholly from the fact of birth and not from the
contribution of labor? Should it be possible for states to hold at ransom large
sections of their resident working population under a “‘noncitizen” status, and
then to expel them when expedient, as with the Ghanaians in Nigeria, and the
Rwandese in Uganda?

The State and the Middle and the Working Classes

The Southern Cone is that part of Africa most pregnant with revolutionary
possibilities today, but the demand for rights is central to the struggle of
oppressed strata, classes, and groups in the rest of Africa. A dominant char-
acteristic of this struggle is a distinction between rural and urban protest.
Thus, from the Ivory Coast and Senegal on the west coast to Kenya and Zambia
in eastern Africa, what has come to be known as the “democratic movement”
is primarily an urban affair. It is a movement whose thrust is shaped primarily
by the activity of middle and working classes.

The human rights activity of these classes is specific, shaped in each
instance by concrete historical experience. Both the nature of its demands and its
varying perspectives elude easy generalization. I shall try and underline this point
by contrasting the rights activity of middle and working classes in contemporary
Uganda.

In the 1980s, broad sectors of the middle classes rallied around the demand
for free expression, concretely formulated as a call for press freedom. More
than the right to form political parties, it was this right for a free press—for
independent sources of public information and for a public forum for a public
discussion of public policies—that caught the imagination and organized the
energies of broad sectors of the middle class in their struggle for rights. Why
was there not a similar enthusiasm for the defense of the right of political
organization?

Because large sectors in society, and not only in the middle classes, have come
to understand politics as a profession, not as a popular political activity; as a
profession, it is seen as a way of making one’s living and of looking for an
opportunity to enrich oneself when possible. Political parties are thus seen as
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rather than as living cultures with internal tensions and contradictions, and
possibilities of growth and decay.

From this historical context arises the need to rethink the question of
groups rights. These include those defined by the NRM as ““historical minorities”
(groups such as women and youth who, no matter how large or small, have
been historically oppressed), and cultural groups (whether ethnic or religious).
Bearing this identification in mind, let us return to the dominant “western
tradition,” which can now be seen to comprise two strands: the “North
American” strand addresses the question of historical minorities, whereas the
“European” perspective focuses much more on cultural groups. North American
discussion on “affirmative action” have little to say about the right of cultural
groups; and European constitutional thought is relatively silent on this question
precisely because it assumes that the right of a cultural group (“nation™) to
“self-determination” is ultimately none other than the right to form its own state.

The extremely disruptive effect of the transfer of this European notion to
African soil needs no emphasis. On the one hand, any demand for the right of
a cultural group tends to turn into a “‘secessionist” call; on the other, every claim
to safegaurd “‘national unity” begins with the denunciation of any demand for
the right of cultural groups. Could not the agenda of group rights turn out to
be no more than a modern formula to divide and rule the continent, thereby
accelerating the balkanization of Africa into a number of Bantustans? Would it
not be, as best exemplified by the South African situation, a way of denying the
existence of a majority based on communality of interest by splitting it into a
number of minorities, sanctified as separate primordial groups? Alternately,
would not the claims to safegaurd ““national unity” in the face of such tendencies
turn out to be, as in Ethiopia or Zaire, no more than ideological fig leaves hiding
the brutal character of centralizing dictatorships on the continent?

Does the answer lie in a shift from the “European” to the “North American”
tradition, in redefining the core content of group rights from the right of self-
determination to the twin right of nondiscrimination and equality?

Lest we give in to this temptation, let us anchor ourselves in African realities.
The question of group rights has an added significance in Africa precisely
because of a dramatic tension between the history of state formation (the
political history of countries) and that of social transformation (the social history
of peoples). Nowhere else have so many integral nationalities been so casually
sliced up and scattered into the political domain of surrounding states, and
nowhere else have surrounding communities been set in motion to labor in
neighboring countries. Is this not reason to take a fresh look at what is common
to both strands of constitutional thought in the west, the fact that the discourse
on rights is simultaneously about citizenship, before we accept the North
American baby along with the western bath water?

Conclusion

It is better to sum up with a series of questions that tend to open the inquiry
rather than to try and close it prematurely.
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As a political movement, constitutionalism is a contradictory phenomenon,
both a limitation on popular sovereignty and popular movements imposed from
above and an achievement of these very movements won from below. As a
historically evolved mode of thought, it is shaped by a cultural and class context,
which often finds expression in its unstated assumptions. To take as our starting
point the historical realities of Africa is none other than to query these as-
sumptions in light of our conditions.

In the radical rupture between the history of state formation and nation
formation that is the African context, are liberal notions that derive rights as an
attribute of citizenship liberating or limiting? Do we follow liberal practice that
treats ‘‘noncitizens’ or “‘national minorities” as hostages within the boundary
of a “nation-state,” a minority whose humane treatment makes sense only as
realpolitik because a state is likely to have its own “nationals’ as a minority on
the other side of the border? Or do we query the very relevance of the notion of
a “‘national minority” in a context where most African states are multinational,
and few have a “‘national majority,” and thereby question the very root of liberal
thought for which the very discourse on rights is a derivative of the discourse
on citizenship and the state?

This is why theoretically we must resist a textbook posture toward the
question of constitutionalism. In so doing we allow for a variety of historical
contexts in which different social forces may push for similar conceptions, and
for different outcomes of constitutional struggles. We would, for example, allow
for the possibility of a democratic movement that may not necessarily be
bourgeois and constitutionalist movement that may not necessarily be liberal!
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pattern, establishing the supremacy of the constitution, the neutrality of the
public service, and the independence of the judiciary.

Patrimonialism is a different mode of domination. It is a form of personal
rule, which does not tolerate opposition. Administration is based on the total
power and discretion of the ruler. The bureaucracy is an extension of his
household, and to which he delegates its powers. Officials owe their appointments
to his trust and goodwill. There is no clear separation between the private and
public spheres of the ruler. He is above the law, as are his officials, and dispenses
justice; petitions to him for clemency and generocity substitute for legal writs.
The ideological superstructure of such domination is the goodness, generocity,
and concern of the ruler for his people. He is the “father of his people,” “the
father of his nation.”

I argue that in many Third World countries the trend has been toward the
patrimonial form of rule and away from the rational-legal. T offer some
explanation of why this shift has occurred. The rational-legal model (as well as
its accompanying ideology) is not completely superseded but coexists with the
patrimonial. The trend has fundamental implications for constitutionalism and
the status and role of rules.

The Absence of the Rule of Law

It is unnecessary to argue that on the whole the record of most Third
World governments on human rights is dismal. Overwhelming evidence of the
gross violations of law on the part of governments and officials; arbitrary and
capricious exercises of power are frequent; there are many detentions without
trial (and occassionally torture of detainees); massive direct or indirect censorship
is obtained and it is difficult to exercise the right of association if the government
does not like the officials or the purposes of the association; succession to office
is seldom the result of elections; judiciaries are weak and some are compliant.
One person or one party rule dominates the political system of most of these
countries. The denial of human rights is part of the wider spectrum of un-
democratic and authoritarian rule.

There is, in other words, despite occasional outward forms of liberal con-
stitutional guarantees and institutions (mostly remnants from the period of
decolonization), an absence of constitutionalism and the rule of law. By these
terms I mean a constitutional system in which the powers of the government and
the legislature are defined and limited by the constitution, which enjoys the status
of fundamental law, and by which the courts are authorized to enforce these
limitations through various forms of judicial review that can be initiated at the
request of any party that feels aggrieved by the law or executive action. The
authority for executive action, even that of the president, must be based on laws;
this does not preclude the vesting of discretionary powers in executive authorities,
but the law must establish the purposes for which discretionary powers may be
exercised, and the actual exercise of the discretion must be fair and reasonable.
In general, the law must provide for the equal treatment of all persons.
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So defined, the rule of law is synonymous with democracy; indeed in his-
torical terms it preceded democracy. It is sometimes argued, even now, that
democracy, based on the principle of majority rule, is incompatible with, or at
least is in tension with, the rule of law, premised on certain closures of legislative
and executive action. On that bases the rule of law is attacked for its conservative
bias, and is contrasted witn the dynamic mission of democracy. This is not the
place to debate these issues, particularly on the consequent question of whether
the priority in the Third World, particularly Africa, should be democracy or the
rule of law; my own view is that modern notions of the rule of law have become
suffused with democratic values and practices and that, in the contemporary
African situation, the rule of law, far from being threatened by democracy,
cannot be sustained without it. For the present, my purpose is narrower, to
understand why it has been so difficult to establish a system of domination and
administration that operates primarily through rules that define the scope,
purpose, and procedures for the exercise of public power, and to explain the
social forces behind the constitutional forms of these states.

Various explanations have been offered for the absence of the rule of law
and constitutionalism in Africa: the colonial heritage of authoritarian govern-
ment, the engagement with the international economic system, the low level of
development, the pull of ethnicity, the immaturity and greed of its leaders, and
people’s lack of consciousness of rights. No doubt there are elements of truth in
these explanations but they do not go anywhere near the heart of the matter;
and do not significantly help us to understand why it is so difficult to achieve or
fight for human rights in Africa. I will argue that neither the substance nor the
ideology of the rule of law is necessary to governments and their economic
systems in Africa, and that an understanding of its role can be complete only if
we pay attention to the processes of accumulation and reproduction in Africa
and to the central role of the state in them.

Roots of Constitutionalism

Constitutionalism, with its constituent concepts of the secularization, nationali-
zation, separation, and limitation of public powers emerged in Europe as part
of the bourgeois revolutions. The overthrow of temporal papal authority was
engineered to bolster emerging national monarchies in Europe. The nationalization
of power was necessary to advance the cause of national bourgeoisies in search
of mercantilism. The other roots of constitutionalism are the need of capitalism
for predictability, calculability, and security of property rights and transactions.
Capitalism required the conversion of serfs into wage earners and the expansion
and consolidation of national markets, thus compelling the alliance of the
bourgeoisie with the monarchy against feudalism. Capitalism also required the
limitation of the arbitrary or discretionary powers of the monarchy (or the
centralized state) against the intervention in property and contractual rights.
The concept of general rules was particularly well suited to these aims.
Gencrality of rules prevented both discrimination and arbitrary action (impor-
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tant for competitive capitalism); it prevented the subordination of the judge to
the legislature in specific disputes, at the same time it put a curb on judicial
adventurism; and generality, with its connotations of rules for the future, ruled
out the retroactivity of law. It is, however, not so self-evident that individual
entrepreneurs and capitalists want general and equal conditions of competition.
A monopoly maximizes profits and capitalists expend considerable energies and
other resources to secure a monopoly for their firms or special protection for
their industry. On the other hand, once special rules are permitted for these
purposes, the possibility of state favoritism (and indeed of corruption) opens
up, and this is bad for capitalism in general. Indeed, part of the movement for
general rules was reaction to special privileges and monopolies accorded in
royal charters and instruments of incorporation. There is considerable tension
between the needs of capitalism in general and the desires of individual enter-
prises or sections of industry, which different modern states resolve in different
ways.

The rule of law or constitutionalism reached its apogee in the nineteenth
century. This came about not only because the capitalism of that age was still
competitive, but also because the propertied class had achieved political
dominance. This class exercised its dominance essentially through the autono-
mous and decentralized economy, the state merely providing the framework for
it. It enabled a relatively neat separation of public and private spheres. It may
indeed be a condition for the rule of law that there is a significant congruence
of economic and political power. Since the nineteenth century the rule of law
has certainly receded from its high water mark, for a variety of reasons: the
political need to accommodate new economic and social interests (especially
those of the working class); the broadening of the franchise; the internationaliz-
ation of capital and the rise of multinationals and other corporate groups
(diminishing the importance of state representative institutions as policy makers);
periodic economic crises that invited state intervention in the economy, leading
to a copenetration of the state and economy and undermining the regime of
general rules through discretion, discrimination, and a larger role for the state.
Notwithstanding these changes, it is still possible to talk of constitutionalism in
the west, a search where possible for generalized rules (which in Europe has
undoubtedly received an impetus through the capitalist orientation of the Treaty
of Rome), competitive political systems, independent judiciaries, etc.

The continuing imperative of the rule of law is closely connected with its
other major function—the ideological. Both Marxist and liberal scholars agree
that the dominant ideology of the liberal economic order is the rule of law.
There is little doubt that it is a powerful means for the legitimation of western
regimes, and their rulers carefully cultivated it. It hides the way in which power
is exercised in these societies; giving the impression of pluralism and competitive
political systems, responsive to new interests and change; and it emphasizes the
primacy of representative and judicial institutions, thus mitigating the appeal of
radical politics. Following Marx’s analysis of the masking functions of legal
concepts and relationships, Nicos Poulantzas argued that legal ideology serves
the interests of capitalism by procuring the economic isolation of individuals
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make up the true structure of the command of the armed forces. Generally, the
ministries handle the military’s budget and function as social welfare and
auxiliary support entities; even the police forces report to the Ministry of Internal
Affairs, although in a crisis, they frequently are under military command.

From a judicial point of view, the military structure is a confederation of
sovereign organizations in their normal operations. Little coordination exits
between the different branches of the military. Internal conflicts between the
services and among branches of one service are common; generally the army
predominates. In the most part, factional agreements resolve disputes over arcas
of influence and turf battles about coastal zones and archipelagos. The armed
forces are, however, strongly unified in their political views. It is precisely this
unity of political views that makes civilians perceive the military as a single
corporation. Because they are separate from the rest of society, the armed forces
in Latin America have a value system that is based on an organic ideology'® or
a professional ideology;'® consequently, this sector of society is clearly distinct
from the civilian components of Latin American countries, Because of its unique
structure and almost absolute authority, civilian sectors see the armed forces as
a separate entity.

If the political leadership in Latin American countries had a clear military
policy, it would be more possible for civilians to take advantage of the military’s
fragmented structure and to exert their authority. If these nations had a
bureaucratic apparatus headed by a permanent, strong leader and if their
hierarchies were independent of political waverings and capable of resisting
pressures and modifications during political crises, civilian control would be
more assured. Such is not the case in Latin America.

Civilian control is made even more difficult by the presence of intelligence
services. In the larger countries of Latin America, a state information service
emerged, first as a functional speciality and then as an independent entity. In
general, military or quasimilitary governments created institutions based on this
model. These information systems duplicate the intelligence services of the
armed forces and those of the police. The military establishment and its civilian
elites consider intelligence work to be highly significant, particularly in view of
perceived internal threats, supposedly derived from revolutionary movements.
These entities carry on extensive rescarch of the activities of citizens or orga-
nizations; when a perceived conspiracy against national security arises, the
services can act. On paper, the executive branch of government controls these
intelligence-gathering entities. In reality, however, the president is rarely involved
with the on-going operations of these units. The legislatures do not have the
power to oversee these intelligence activities and the judiciary does not act as an
arbitrator of conflicts over human or other liberal rights as it does in the United
States. Nor do Latin American countries possess an equivalent to the British
tradition of “honorable men™ in their intelligence organizations.

The Deployment of the Military

The deployment and configuration of the armed forces is in theory, the primary
responsibility of the legislative power, to be implemented by the executive
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documents stressed the virtues of service as a means of achieving social integra-
tion, the leveling of class differences, and as part of the process of forming
national identity. In reality, however, the poorest sectors of society supplied most
of the recruits for the rank and file of the armed forces. Many noncommis-
sioned officers also came from the lower socioeconomic strata; the officers of
these militaries were men with middle class origins. Policy-makers chose not to
mstitute a draft system because they could not accept the notion that sons of
wealthy landowners or industrialists might be mere privates; they also feared
that it would be difficult for members of the lower class who became officers to
control subordinates who were wealthier.

Currently, rank and file members in the Latin American armed forces lose
their civic rights during their time of service, which lasts between 1 and 2 years.
The few countries in which basic personnel enlist permanently have recently
granted these soldiers the right to vote. Many Latin American constitutions limit
the social rights of the officers corps as well; they can only vote. In general,
military personnel are expressly forbidden the right to exercise any political
activities; they cannot join political parties or engage in proselytizing activities.
The military has no right to petition the state collectively nor can it make political
demands on governmental agencies. Recent constitutions (e.g., Chile, 1980, and
Brazil, 1988) expressly prohibit the formation of unions of military members.
Following France’s 1791 constitution, armed forces are forbidden to participate
in deliberations with other sectors of society. Some of the Latin American
constitutions allow a military officer to declare candidacy for office; however,
when an officer takes this course of action, his military status is suspended, and
in some countries, he must retire. Usually, however, military officers do not enter
the political arena as candidates in the first place. To compensate for these
limitations, Latin American constitutional law does establish a set of privileges
for the military. Their status, protected by certain rules of discipline and by
honor courts, allow members of the armed forces to pursue careers safeguarded
by the state. A special military judicial structure exists to deal with crimes covered
in military codes.

These safeguards against the military’s interference in domestic politics have
led to the alienation or separation of the military from the rest of society. As has
been pointed out, a professional armed force, particularly the officer corps,
isolates itself from society and state.'® In recent decades in Latin America, those
who desired to maintain current social and economic conditions often saw
the military as an institution that preserved the existing order; radicals and
revolutionaries, who wanted to change the existing fabric of society, saw the
armed forces as a barrier to change. The indifferent mass of people desired peace
and denied the cost of thé repression needed to maintain it. They viewed the
armed force as a potentially dangerous institution, separate and distinct from
the mainstream of society. The armed forces, whose legitimacy depends on
their ability to defend the internal order as no credible external threats exist,
responded to these attitudes by using their autonomy and the political space,
which they have gained as shields for protection.

In the authoritarian regimes of the 1970s, especially in those in the southern
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for the European Parliament; the other has two positions. One is that of the
“pure” antimarketeers to be found even in the European Parliament itself; they
are opposed to an enhanced role for the Parliament, but their opposition is part
of a general oposition to European integration and the European Community. '
Others accept these aforementioned premises but claim that the proposals for a
greater role for Parliament are “unrealistic” or politically unviable.

Largely missing from the debate is an explication, from a point of view
sympathetic to European integration, of a principled argument for an increase
in the powers of the European Parliament. This chapter is therefore an attempt
to construct the strongest possible case, what I call a revisionist view, opposing
the progressive view. It will be for the reader to construct the final synthesis, or
perhaps ¢ven to refute, point by point, my arguments. In either case the cause
of a more democratic community will be served.

The structure of the chapter ts simple. After a brief recapitulation of the
traditional view of the place of the Parliament in the community structure, which
1 will call the progressive view, T shall review, equally briefly, the principal
strategies and tactics that, based on the progressive view, have been suggested
over the years for increasing the capacity of Parliament to exercise its control
and legislative functions in the community decision-making process. I shall then
reexamine the key concepts of democracy and legitimacy and their relationship
to the process of integration. This reexamination will depart from the mains-
tream discourse in the European literature. Using these reexamined concepts and
placing my neck squarely on the block, T shall suggest more expansively, and in
a deliberately polemical fashion, alternative interpretations of the place of
Parliament in the European construct. This view will be called the revisionist
view. By its nature 4 revisionist view is backward looking, not a comfortable
position to espouse, but one that I accept following the polemical strategy of
this chapter.

At the outset I wish to state my awareness that some of my characterizations
of the progressive view will be extreme and may perhaps misrepresent many of
the more nuanced and subtle constructs in the literature. I hope this tactic will
be understood as part of my attempt to polarize the positions in the interest of
sharp differentiation.

The Progressive View
Democracy Deficit

Itis the custom to start an analysis of the place of the European Parliament in the
governance structure of the community by a recapitulation of the existing
democracy deficit in EC decision making. It is this deficit that has informed,
animated, and mobilized the drive for change in the powers of the European
Parliament. To the extent that the governments of the member states have
responded, weakly and grudgingly, to this drive, it is surely because even they
have recognized the compelling power of the democracy deficit argument.
According to the progressive view the European Parliament is the only (or at
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Democracy and Legitimacy

Very frequently in discourse about Parliament and the community the concepts
of democracy and legitimacy are presented interchangeably. In fact, they do not
necessarily coincide. A stark example may drive the point home. Germany
during the Weimar Republic was democratic, but the government enjoyed little
legitimacy. Germany under National Socialism ceased to be democratic after
Adolf Hitler rose to power, but the government continued to enjoy widespread
legitimacy well into the early 1940s.° I think that today it would be difficult in
the west for a nondemocratic government structure or political system to attain
or maintain legitimacy, but it is still possible for a democratic structure to lack
legitimacy, either in toto or in certain aspects of its operation. In other words,
although the existence of democratic structures surely influences the legitimacy
of governance structure, it does not guarantee it.

Formal (Legal) Legitimacy and Social ( Empirical) Legitimacy

So far I have treated legitimacy as a unitary concept. It will be helpful to break
it into the categories of formal (legal) and social (empirical). To refer to the
formal legitimacy of institutions or systems connotes that in their creation all
requirements of law were observed. (It is a concept akin to the juridical concept
of formal validity.) Clearly, in today’s Europe (and generally in the west) any
notion of legitimacy must rest on some democratic foundation loosely stated as
the people’s consent to power structures and process. But, we can still speak of
formal legitimacy if we can show that the power structure was created following
democratic processes and with the people’s consent. Thus, I would simply point
out that the treaties establishing the EC, which gave such a limited role to the
European Parliament, were approved by the all national parliaments of the
founding member states and, subsequently, by the parliaments of six acced-
ing member states. Proposals for change that would give more power to the
European Parliament have failed, for a variety of reasons, to complete the
democratic process in the member states.

This definition of formal legitimacy distinguishes itself therefore from simple
“legality.” It is legality understood, however, in the sense that the law on which
it is based (in our case the Treaties) was created by democratic institutions and
processes. In this formal sense, then, the existing structure and process of the
EC could be said to rest on the formal approval of the democratically elected
parliaments of the member states; yet, undeniably the community process suffers
from a clear democracy deficit.

Social legitimacy connotes a broad societal (empirically determined) accep-
tance of the system. An institution or a system any be socially legitimate even if
broad sections of society do not favor its specific composition, program, or
operation. For instance, in the last elections in Great Britain only a minority of
the electorate voted for the current Conservative government. But that government
enjoys, beyond any doubt, social legitimacy because most people accept the rules
of the game according to which a minority of the electorate may end up with a
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not mean that one has to have a confederation prior to a federation. It simply
suggests that in a federation created by integration, rather than by devolution,
there would have to be a period of adjustment during which the politicale
boundaries of the new polity became socially accepted as appropriate for the
larger democratic rules whereby the minority would accept a new majority. From
the political point of view (though not in its legal architecture)® the EC, despite
the important changes brought about by the Single European Act (SEA),’ is in
fact confederal in nature. The big debate is therefore whether the time is ripe for
a radical change toward a stronger federal structure, or whether the process
should be allowed to continue in a more evolutionary fashion.

Sadly, these two answers can be at odds with each other. Giving a stronger
voice to each polity may impede the successful attainment of the goals of integ-
ration. Denying sufficient voice to the constituent polities (allowing the minority
to be overridden by the majority) may bring about a decline in the social
legitimacy of the polity with consequent dysfunctions and even disintegration.
An example demonstrates the difficulty of balancing these two interests. The
American confederal structure, which gave a telling voice to each individual state
(not unlike the Council of Ministers in the Community), debilitated itself to the
extent that it failed to exploit the benefits of size; hence, the impetus that resulted
in the adoption of the new federal constitution. (Incidentally, the Convention
and the adopted Constitution were in violation of the Articles of Confederation.
In the strict legal sense, the American federal polity is based on an instrument,
the Constitution, whose formal legitimacy was flawed.)

Be this as it may, in terms of democratic theory, the final objective of a
unifying polity is to recover the loss of democracy initiated by the process of
integration. This recovery is complete when the social fabric and discourse are
such that the electorate accepts the new boundary as defining the polity and
then accepts totally the legitimacy of being subjected to majority rule in a such
larger system comprising the integrated polities.'® But this process can take a
long time. The social legitimacy of the federal government in the United States
was not consolidated until well into the nineteenth century after the bloody Civil
War, triggered by the slavery issue, but really fought on the issue of the rejection
by the old southern slave-holding states of the federal discipline. They simply
would not accept as legitimate the democratic decisions taken in a Congress
dominated by a Northern majority.

Obviously there is no risk today that the member states of the community
would resort to armed force to solve any of their problems. The single biggest
success of the communities, from a long-term historical perspective, has been
making the idea of war not only impossible but unthinkable. It is less clear
that a radical change in the political architecture of the community would not
introduce serious destabilizing forces.

The Revisionist View

We will now explore the ways in which the revisionist view works itself out
in the context of the European Community, with particular reference to the
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there are government changes; and fundamental liberty is de facto usually
protected. Further, the rule of law is truly respected.'’

Why this is important emerges from the following consideration regarding
the European Community. It is true, of course, that structurally the European
Community suffers from a democracy deficit. But we can point to only a few
cases in which the Council, in terms of content, has adopted rulings that take
advantage of its lack of accountability and subvert basic values. And the rule of
law in the community, though not perfect (where is it perfect?), has reached,
because of the Court of Justice, a level that is enviable by the standards of any
other trans-national venture.

Usually, though not always, what we complain about in substance about the
democracy deficit (i.e., going beyond the abstract principle) is that the Council
is not proceeding vigorously enough in the process of European integration,
contrary to the wishes of the electorate as expressed through the European
Parliament. If I am right in this last contention, two points emerge. First, it shows
that the outcry about the democracy deficit is at least in part fueled by a different
agenda, furtherance of European integration. And, more crucially, the query
arises whether the current position of the European Parliament favoring a
stronger process of integration is self-evidently an expression of the people’s will.

I am not suggesting that the European Parliament has not got a mandate
for its call. But in dualistic systems electorates quite happily give conflict-
ing mandates to differently elected organs. In the United States, the House
of Representatives, the Senate, and the President are all popularly elected by
universal franchise; each claims a mandate from the people; frequently these
mandates conflict; often they are diametrically opposed. We see similar phe-
nomena in France and on occasion in Germany. It is at least arguable that
the collective wish of national parliaments, indicated at least by inaction, is to
leave the Community structure as it is. This would be an equally authentic expres-
sion of a popular mandate.

The Decision Malaise

I stated previously that a first way to enhance the legitimacy of an integrating
polity would be by a demonstration of a tangible gains in welfare that integration
brings about. It is the prize one gains for giving up national control. Ultimately
the success of integration depends on such a demonstration. I also suggested that
this demonstration is at odds, sometimes, with another condition of first stage
integration, namely, an enhanced voice to the constituent polities.

Nowhere is this dialectic more evident than in the community. As argued
above, the Luxembourg Accord and veto power actually contributed to the
social legitimacy of the community. At the same time, it is fairly certain that this
development was the single most important factor that has prevented the
community from realizing the huge and promising potential inherent in European
integration. In this sense then, the Luxembourg Accord has prevented the growth
of social legitimacy and has powerfully contributed to the legitimacy crisis.
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In the second part of the chapter, I proceed toward the same conclusion,
albeit in a less systematic manner. In addition to the basic structural dilemmas
discussed in the first part of this chapter, the countries in eastern Europe will
meet a number of other obstacles on their path. These include the relations to
the old elite the demand for rectification and retribution the demand for
welfare goods beyond what the economy can support and problems of the
constitutional process. As in the first part of the chapter, the arguments are
deliberately left in a sketchy state that leaves much to be filled in. Before we
can come to grips with details, we must establish a framework.

An Impossibility Theorem

The countries of eastern Europe are now undertaking a double reform process,
which involves the simultaneous transition to constitutional democracy and a
market economy.! This is not a totally unprecedented process. Many Latin
American countries have been faced with similar double challenges. As a
participant in a conference in Buenos Aires in November 1988, on human rights
and democracy in Argentina, I met with former president Raoul Ricardo
Alfonsin. Argentina is a fragile democracy. It has just emerged from a parti-
cularly brutal military dictatorship and, for reasons discussed below, elected
an old-style Peronist president. Economically, it 1s in very bad shape. Around
the time of World War I the Argentine per capita product was more than five
times that of Japan; today the proportion is four to one the other way around.
All sectors and groups in the economy enjoy huge subsidies and other special
arrangements. In this country with 30 million inhabitants, there are only 30
thousand taxpayers, individuals and corporations included. To get rid of the
monopolies and protected sectors, a move to a competitive market economy is
vitally necessary; yet each sector has strong political representatives that guard
its privileges jealously. With this background in mind, the question I put to Dr.
Alfonsin when my turn came, was the following: “In light of the events taking
place in eastern Europe and China, do you think a strategy of joint economic
and political reform is feasible?” He eyed me sternly, and said: ‘I know what
you are suggesting. But let me tell you, in Latin America the strategy of im-
plementing economic reform before political reform has been tried over and
over again. It has never succeeded.” If a successful reform includes an equitable
distribution of income, he was right; otherwise, recent Chilean history may
provide a counterexample.

The dilemmas of double reform are uniquely acute in eastern Europe,
however. The step from an oligopolistic to a competitive economy is short
compared to the transition from central planning to a market system. Unlike
most Latin American countries, many of the communist or formerly communist
countries have no prior experience with democratic modes of government. Under
certain conditions, these apparent handicaps might turn into assets. We can
imagine, for instance, Albert Hirschman making a strong argument to this effect.
The question, once again, is whether these conditions can be identified ex ante:
and here, again, I am skeptical.






Simultaneous Economic and Political Reform 271

If these premises are true, full scale reform is impossible. Given the direction
of the causal arrows, political reform without a transition to competitive markets
might appear to be possible. In the long run, however, democracy will be under-
mined if it cannot deliver the goods in the economic sphere. Calls for an au-
thoritarian regime will be made, and ultimately heard.

Now, each of these seven propositions might be contested. Fine tuning and
incrementalism by the authorities, and willingness in the population to accept
temporary hardships and inequalitics, might sustain a feasible path to a stable
market democracy. There may, to be sure, be a path that is economically and
politically feasible; but how can one find it? Would eastern European workers
accept an economic dictatorship that might last for a decade or more? There is
no theory to guide the reformers, and no earlier experiences on which to draw.
The lessons of experiments will be invalidated by the fact that people behave
differently, in particular, their time frame is shorter, when they know that the
current policy is an experiment than when they believe it to be definitive. In this
state of radical uncertainty, the population would find many good reasons to
oppose potlicies of hardship and abdication, in addition to the obvious bad
reasons. In a country such as Poland, the leaders might solve the problem by
handing over power to the International Monetary Fund, so as to be able
to say credibly to the population, “Our hands are tied.”” But it is hard to imagine
the Soviet Union going into receivership. Reports that the Soviet Union might
sell off the family silver (their gold reserves, actually) to finance imports of
consumption goods during the turbulent transition to a self-sustaining economy
seem implausible; cautious leaders would hardly use this high-risk strategy.

Some Additional Problems

There are additional difficulties. Political culture—a factor no less important
than it is elusive—might prove an obstacle. The double reform will not succeed
unless the military stays out of politics and unless economic transactions are
constrained by elementary norms of honesty and trust. In societies where the
army has been political to the core and where hypocrisy and distrust have been
indispensable for survival, these values will not emerge overnight. A delegation
of Soviet legal scholars recently visited the University of Chicago to learn about
the mechanics of compliance with the law. “We have excellent laws,” they said,
“but we do not know how to get people to obey them.” It would have been
tempting to answer, “Wait a few hundred years.” The fact that some of the
reforming countries are now trying to compress into decades or years what in
the west took centuries, and to do intentionally what in the west came about
largely as the unintended result of decentralized decisions, may prove a fatal
difficulty.

One cannot take it for granted that the people are unanimously for demo-
cracy. Once again, I draw on evidence from Argentina. The participants in the
conference I mentioned earlier also met with Antonio Cafiero, the chairman of
the Pcronist party, who told us how he used his power in a way that undermined
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cession to a liberal interpretation of rights is an occasional admission that an
individual has rights in relation to the state, and duties in relation to society.

Conflicts between the Economic and Political Reforms and the
Aspirations for Social Equality and Safety

A group of problems related to Constitutional concerns are those involving
conflicts between the economic and political reforms and the aspirations to
social equality and safety. The relatively simplest problem here is the squaring
of the inviolability of property and transactions with the social sense of justice.
A large part of society would want the members of the Communist nomenklatura
to return the wealth appropriated while they were in power, even if this would
weaken the much needed process of the privatization of the economy and the
creation of a capitalist class. Among others, the delicate problem arises here of
invalidating the so-called nomenklatura companies, particularly those that have
already formed joint ventures with foreign capital which expects regard for
ownership and contracts.

A more serious problem is the squaring of contradictory economic and social
values. A rather distinct conflict exists between the changes of the political system
and reforms aimed at the market economy on the one hand and the trend to
secure economic and social safety on the other hand. One possible way to soothe
that conflict would be the separation, already mentioned above, of responsibili-
ties between state agencies and local governments, e.g., to transfer welfare
matters {o local governments with a simultaneous grant of financial means
necessary to perform such tasks. But the problem of the sense of social and
economic security is not limited only to the issue of centralization versus
decentralization of the decisions in such matters.

Social rights have always been the focal point of both the Leftist and the
Christian tradition of human rights in Poland. The 1921 Constitution declared
what was probably the broadest set of social rights in Europe. If, however,
we are to treat human rights seriously today, we cannot grant rights in the
Constitution that we will not be able to secure. Most certainly, today’s Poland
cannot afford a state guarantee of the right to work or the right to rest, and
perhaps not even the right to free medical care. If such vain declarations were
to be included in the chapter on civil rights, it would result in a depreciation of
all rights, including political rights and liberties. On the other hand, a removal
of social rights from the Constitution would be an abandonment of the entire
Polish social tradition.

The Constitution will have to effect some sort of a compromise in this sphere.
One possible solution would be to include in the preamble a declaration to the
effect that the guarantee of social rights is the future goal of the society. Another
possible solution goes somewhat farther: the creation of a mechanism to provide
for means to solve social problems in the future. For example, that mechanism
might be a constitutional provision stating that in the future a given percentage
of growth in the national income, or in the state budget and/or the local budgets,
should be reserved for implementation of social and economic rights. The
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historical experience of developed countries shows that before they reached the
level of development necessary to implement social rights, strong political and
economic elites in all those countries resisted redistribution, because they
themselves did not need such rights. The creation of a mechanism of future
redistribution would be a serious attempt to provide for the rights that most
citizens seem to be most particular about today.

The Rank of the Constitution

Poland has never had a strong tradition of constitutionalism that limited
parliamentary authority; the expectation for the administrative and constitu-
tional courts has been just as weak. There is not even a national consensus about
the fundamental values of constitutionalism. What will the new Constitution
be? As it was in the past, a mere plan of organization of power and a charter of
privileges granted by the authorities? Or a truly supreme law, binding on the
citizens and on the authorities, including the Parliament? Will it create a mechan-
ism to secure review of the constitutionality of statutes? What specific mechanism
of such review are the authors of our Constitution going to choose?

Connected to the question of the Constitution’s rank is the very procedure
of its passing. Obviously, society should participate in that process, the more so
as the present Sejm and Senate were not elected but are the result of a political
compromise negotiated during the “Round Table” conference. Anyway, no
parliament should have the right to decide single-handedly about the Constitution
by which it is granted a greater or smaller amount of power. The Parliament’s
decision on this matter requires social approval.

What does seem controversial is the actual form of expressing that approval.
Most deputies and senators seem to favor a national referendum. Another option
proposes ratification of the Constitution by independent local communities; it
is argued that this solution would encourage the formation of a civic society,
which cannot be built from the top, that is by the Parliament. The grant of
a right to ratify the Constitution to local governments would give those basic
units of the civic society a sense of identity as independent and fully legitimate
actors in Polish social and political life. At the same time, it would increase the
sense of social responsibility and mitigate the severity of the traditional chasm
between “‘us” and “them.” Ratification by this means might also provide a mech-
anism to link political elites with the masses, and an unprecedented opportunity
for mass political education.

The problems discussed briefly above are but some of the options for the new
Constitution. The difficult choices are the task of the authors of Poland’s new
Constitution—and of society as a whole. After all, those problems reflect the
fundamental questions in Poland today, the answer to which can only be par-
tial in even the best of Constitutions. How can the foundations of freedom
be created in a country that lacks a strong class of businessmen independent
of the state? And, how can the foundations of democracy be created in a
country without a middle class, and where the odds are that further polarization
of society will take place?
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And finally, how can the sense of responsibility for one’s own life be
developed in each Polish citizen? The history of Poland has hardly been con-
ducive to the shaping of that sense essential to the building of democracy;
joint responsibility for the nations’s collective fate. The foundation of respons-
ibility for one’s own life is freedom: free choice of one’s life path. The Consti-
tutions that the post-Communist countries need today should provide the
foundations for that freedom.

Note

1. This chapter was written in April 1990 and was reviewed for inclusion in this
volume a year later. In that time, much had happened in Poland, and in the course of
the Sejm’s and Senate’s preparation of the draft constitutions, many constitutional issues
were raised. These events basically confirmed the importance of the issues and questions
dealt with in my chapter. One issue not raised by me, although it was heatedly debated at
the Pecs confercnce, was the problem of the source of the legitimacy to write the new
Constitution.
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Rule by Law in East Central Europe:
Is the Emperor’s New Suit a Straitjacket?

Andras Sajé and Vera Losonci

This chapter analyzes the new legalistic trends developing in east European
socialist countries, considering events in Czechoslovakia, in Hungary, and in
Poland; it only occasionally refers to Rumania, Bulgaria, Yugoslavia, and the
Soviet Republics. Repudiating the carlier system, emerging leaders promise a
liberal legal system. It is not clear, however, whether the attempts to create this
new legal framework aim at establishing a rule by law or a rule of law system.
Rechtsstaat and rule of law are used as having separate meanings. Rechisstiat-
lichkeit is the functional equivalent of the rule in a society such as Germany
where the state and its bureaucracy play a more prominent role than these
institutions had in the formative period of the rule of law tradition in Anglo-
Saxon countries. The role of the judiciary also differs.

By rule of law I mean the continuation of the German Rechisstaat tradition,
which played a considerable role in the pre-Communist legal and political cul-
ture of the region. The new regimes tend to rely to a great extent on law to define
the new societies in order to transform them. It is only a slight exaggeration to
state that most of the efforts of social transformation focus on achieving the
governance of these societies by impartial laws.

In the turmoil of the recent and ongoing changes and transformations in
eastern Europe, the people of this region think of themselves as on their way to
becoming central Europeans, which in their eyes equals being accepted or in-
corporated into a somewhat mystical Europe. This aspiration is particularly
strong in Czechoslovakia and Hungary. In that process, emphasis lies on the
rule of law and the Rechtsstaat legalism both for the protection of society and
human rights against an all pervasive state (party) domination, and for the
promotion of a market economy, believed to be the ultimate solution to the
present economic crisis. However, when it comes to creating a positive legal
framework for the functioning of a market economy (a more liberal contractual
and property system, bankruptcy law, banking law, mortage system, etc.), the
process becomes slow and painful, partly because fundamental constitutional
(and social) issues are unresolved.

3214
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although the meaning of law may have been quite different from what one
generally conceives under this notion.

Legal scholars claimed that in eastern Europe law is also a generalized system
of commands (though there were some serious but hidden problems with the
generalization of these commands that often came from unrecognized sources).
With respect to the protection of (individual) rights, the socialist theory boasted
of the “‘superior nature” of socialist law precisely because it was not based on
the concept of individual rights. Theory claimed the law to be a collective interest-
oriented system that emphasized the reciprocity of rights and obligations, with
social obligations as the source of rights.

One cannot deny that given the bureaucratic system of social dominance,
and the great concern about centralism (etatism), there has always been some
interest on the part of rulers in a formal uniform command system. Lenin
himself, in his struggle to regain central control over society, emphasized the
importance of socialist legality. He defined socialist legality as a uniform country-
wide application of the central commands versus the autonomous and capricious
decision making of local bodies, including the revolutionary tribunals apply-
ing the standards of the revolutionary consciousness of the worker-judges. To
promote the central control a former Czarist institution, the military organized
procurata, received extended powers to review various decisions for the purposes
of conformity to the law. This was an extraordinary power because it meant that
no court decision was immune from review. The procurata’s powers were discre-
tionary. As laws were extremely loosely worded, therefore, nearly all decisions
could be reviewed for reasons of nonconformity with the law.

A second feature of the socialist legal system emphasized by Lenin is the
predominance of public law over private law. (“We do not recognize anything
private. For us all is public.””) The statement clearly prioritizes public interest,
understood as party and state interest.

In eastern Europe socialist law was interpreted as a system closely following
the example of Soviet law. Nevertheless, because of the different legal traditions
and the lesser degree of centralization of society, the legal systems of the people’s
democracies are much closer to the western, civil law tradition. There was some
independent legal thinking both in legal reasoning (legal dogmatics) and in
substantive terms of rights. It would be an error, however, to overestimate
the importance of these features, especially if one takes into consideration the
amount of discretionary power built into the flexible texts of the laws, and the
lack of sufficient and independent judicial review.

Law was understood as instrumental to social and economic planning;
its legislative role was negligible in comparison with its regulatory function.
Regulation by governmental decrees, some secret, was present to varying extents
in all countries. An equally serious distortion concerning the participants in the
legal system is noticeable. Judges and courts acted as bureaucrats, and fulfilled
the expectation that they would promote centrally determined public interests.
The courts were declared independent; however, the career of the judges was
bureaucratic as was their remuneration and evaluation; all were based on
political loyalty.
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Lawyers were existentially dependent on the legal system. They played a
subservient role in exchange for the privilege of numerus clausus. Their university
education and legal training were subject to party control. Their socialization
made them vulnerable to external, nonlegal values and interests. They conceived
their role as directly related to general social concerns and legal texts offered
little possibility for independent action. Lawyers became increasingly dependent
on their superiors and on political forces. The prestige of the legal professions
declined. Under these circumstances not even the relative simplicity of access to
justice and the relatively low cost of litigation are attractive to the public, since
the achieved justice does not protect their interests (not to mention rights).

A closer look at the contents of laws and regulations reveals further con-
sequences of the instrumentalist approach. Laws were intended to achieve
set targets, partly by strict orders and partly by prohibitions and hidden
constraints. In this area the law was hair-splittingly keen on precise details; in
many other areas one cannot find any reasonable rule. The law promoted
privileges simply by failing to regulate relations openly. The wide gap left to
administrative discretion was filled by secret regulations granting privileges to
the state and the members of the nomenklatura. In many cases no rules were set,
but those who applied the law knew which departments of institutions, offices,
local party organizations, and other local notables were to be obeyed when it
came to decision making.

The system created for itself the advantage of keeping most of its participants
(including the decision makers) in a dependent position. This dependence
resulted from imprecision and the insecurity stemming from it. Anyone could
be summoned to account under many pretexts; this possibility increased
dependence and obedience to informed commands. On the other hand, the
system managed to disguise under its legalistic facade a great number of built-in
inequalities and modes of domination.

Modernization in eastern Europe depends to a great extent on the state’s
use of its laws to promote it. Because of systematic efforts by the Communists,
very few institutions remained independent. In reality all actions had to originate
from the state, and, therefore, had to have some appearance of legality.
Consequently, law was bureaucratic and purposive; it denied individual rights,
as rights might have resulted in independent social action. Social reliance on the
state increased; independent organizations were considered suspect or were
simply not tolerated. The state initiative remained the only or, at least the only
admitted, active force in society. Projects of the central government were often
arbitrary as they were based on external models of socialist modernization.

As the system did not tolerate self-interest, not even in its most enlightened
version, it assumed that all participants in the realization of a centrally
determined and therefore legally prescribed project should be controlled; law
was to a great extent understood and used to control and supervise people who
would have been otherwise unmotivated to comply. In the economies of short-
age the motivation to cheat existed to meet the unrealistic centrally planned goals
and the people’s modest needs.

The legal system was further distorted by the influence of the Communist
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Party, though this was generally informal and/or to a certain extent illegal. The
ways and means of the influence of the Party varied from country to country,
but it was far-reaching everywhere with respect to the contents of the legislation
and personnel policies. The Party often made the actual decisions of the local
public administration, and the legal system was obscure and discretionary
enough to allow for the protection of the privileges of the nomenklatura.

Lasting Consequences of the Socialist Legal System

In the Weberian sense, the legal systems of eastern and central eastern Europe
were open to demands to substantive justice. This was, of course, determined by
etatist centralism and Party influences, and, therefore, affected by egalitarianism,
which only served to disguise privileges. However, in Poland, Hungary, and
perhaps in Czechoslovakia, the ideas behind law making and application of
the law were not contrary to legal formalism. Undermining this modest formal
virtue of the legal system was, however, the nonlegal determination of the
Rechtstriger—lawyers, legal scholars, and legislators; therefore, foreseeability
was not expected of the system. Politically, the law became an overt means of
repression of the political opposition. The general public was skeptical about the
nuclear and unprotective legal system, an obstacle to be outmaneuvered for
survival’s sake.

The attitudes of the elites and the general public toward law will play an
important, perhaps crucial role, in the shaping of the new legal and constitutional
system. These attitudes were contradictory. Generally, the opposition in the east
European countries felt that they were persecuted by the existing legal system.
Their criticism was based less on the technical concepts or models of western
constitutionalism and rule of law than on universal human rights. This position
related to a tactical possibility offered by international conventions on human
rights. Some east European countries ratified them or at least voiced their
support for human rights to create a direct confrontation between the existing
legal practice and the officially accepted standards. This position also resulted
in a strange “‘legalism” by some opposition groups, which made attempts to
force the authorities to take “their law’’ seriously. On the other hand, by rejecting
the existing political system the opposition emphasized the importance of civil
society. The autonomous bodies of civil society presuppose a legally bounded
state, a kind of rule of law over the state.

The New Legalism

Legalism as Legitimation

Reformative and revolutionary forces considered the legal system one to be sued
and conquered for their purposes. In Hungary, and to a certain extent in Poland,
and in a different way in the Soviet Union, Communists were partly responsible
for the beginning of reform or, at least, some of the Communists tried to control
reform processes. In these countries, the transformation of the legal system was
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if you want foreign investment or domestic transfer of capital, and some positive
evidence exists to support governmental creation of stock markets. A great bulk
of the east European legislation takes that direction.

However, a closer scrutiny of some of the market-creating laws yields con-
troversial findings. Most of the laws concern organizational matters, regu-
lating extensively the hierarchical relations. Evidence suggests that one of the
crucial aims of these laws in Hungary was to make the head of governmental
agencies (generally someone who served the Communist Party) unremovable.
The laws creating the agencies do not set forth rules to govern their activities;
there is only a general clause about protecting public interest and promoting the
establishment of the market. The law creating the Agency for State Fund
provided internal rules for the composition of governing bodies, but, notwith-
standing repeated warnings by the World Bank and some domestic agencies,
failed to set forth either clear policy criteria or due process requirements. The
rule of law issue is settled simply by granting judicial review, without offering
criteria for that review. In all countries, and in Poland in particular, there is a
growing dissatisfaction with the existing business law structures, which seem
only to guarantee in private business the privileged positions of the former
Communist bureaucracy.

Political Justice

A major blow to the Rechisstaat principle is expected from the “legalization” of
political justice, intended to be used against former communist leaders. The
scope, sanction system, and retroactivity of these tribunals vary from country
to country, depending on the level of hatred, the legal culture, the number of
supporters of the Communist Party, and the need for finding scapegoats. These
tribunals are not yet established at the time of writing, but elements of unfairness
are easily noticeable in the Ceausescu and Honecker cases.

Judicial Review and the Judiciary

Although judicial review in the German tradition (i.e., in cases where actual
individual decisions affected individual interests and rights) was to be the corner-
stone of the new legalism, it meets considerable resistance. Rumania rejects
it outright and relies on the French tradition of administrative review by the
Conseil d’Ftat (which, of course, is a quasijudicial review in a country where
the government respects the independence of the Council members). In Hungary,
the Parliament failed to enact a law that would have institutionalized judicial
review as required by the Constitution; the Constitutional Court declared ad-
ministrative decisions concerning the fundamental rights of citizens to be subject
to appeal, but there are simply no courts to review these appeals.

As we know, the east European judiciary was trained in a bureaucratic
tradition open to extralegal considerations (the public interest) and with little
interest in independence, though most of the judges believe that what they have
is independence indeed. Practically all county court presidents in Hungary
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openly declared that they saw nothing wrong in summoning young judges who
were about to pass sentence, as these “youngsters are not well prepared and
thereby unfair and illegal decisions are avoided.”? In some countries judges are
also the worst paid members of the legal field, and a decreasing number of judges
have to handle a growing number of cases, different from those litigated under
the socialist system. Moreover, some of the judges and prosecutors were poli-
tically compromised by administering political justice or by simply having
used their discretionary powers unfairly against the victors of today. Reactions
to this reality differ from country to country. In the GDR, agreement was
reached to dismiss, though not try, 10 to 15% of the former judges. In Hungary,
a handful of compromised judges was quietly asked to retire. In Poland, how-
ever, there was a major replacement of judges with young lawyers who were
partly schooled by Solidarity.

Changing the judiciary, even for a “‘good cause,” is particularly problematic
because it represents a departure from the idea of judicial independence. Nor is
there trained personnel to replace judges in most of these countries. Mediation
and other alternatives to justice are unpopular because of earlier abuses of infor-
mality; informal justice contradicts the strict legality that is to be reestablished.

In response to the demands of rule of law in Hungary, judges hurried to
support the suggestion of the anti-Communist opposition at the Round Table
talks that judges be barred from membership in any political party in exchange
for an informal grant of immunity. Parliament and the Ministry of Justice also
promised them self-government, which may maintain for their lifetimes the
positions of Communist Party appointees. The contradiction is obvious: if you
support judicial self-government as part of creating the Rechtsstaatr, you will
be aiding the position of people who seem to be unresponsive to ideas of fairness,
are unfamiliar with judicial independence, and resist responsibility for creative
precedents.

On the other hand, as is usual after revolutions, judges are not much trusted.
And after so many years of imposed will, the doctrine of popular sovereignty
identified with parliamentary majority rule fascinates the people. They would
like to have all authorities, including the courts, subjected to laws insofar as is
possible. This attitude is, of course, rather far removed from the rule of law
doctrine, and might become functionally rigid and unresponsive in a rapidly
changing complex society.

Little help can be expected from the bar. The lawyers enjoyed the privilege
of numerus clausus and became wealthy partly through illegal activities or other
privileges (in Hungary, real estate agency monopolies). Their interest lies in the
preservation of the present system. Formal entry barriers to the bar will probably
disappear, but the lawyer will not automatically become an active supporter of
a rights-based litigious system. (Criminal defense lawyers are something of an
exception because of their constant frustration during their meetings with the
police.) Lawyers are not interested in upgrading the judges’ position either. The
present system, which expects an active judge, is rather comfortable for the
lawyer, especially as the determination of the most important and lucrative issues
takes place outside the court.
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340 Reflections on Constitutionalism

A constitution is not . .. manufactured; it is the work of centuries, it is the Idea,
the consciousness of rationality so far as that consciousness is developed in a
particular nation. ... What Napoleon gave to the Spaniards was more rational
than what they had before, and yet they recoiled from it as from something
alien, because they were not educated up to its level.”

It is not necessary to share Hegel’s political theory to agree with these views;>
constitutions do reflect the level of development reached by a given society at a
certain period in history. If an artificial creature does survive, it will become a
caricature of itself, as Latin American presidentialism has become a mockery of
the presidentialism of the United States.

But the metaphysical nature of much of Hegel’s argument condemns individ-
uals’ and social groups’ passivity and immobility, as they wait for the dialectics
of history to fulfill its tasks. His comments are undoubtedly pessimistic (‘“‘every
nation has the constitution appropriate to it and suitable for it”’*) and forcefully
argued. His historical fatalism is entirely unacceptable, but his warnings could
play a positive role in ensuring a balanced view on the prospects of the diffusion
of constitutionalism and democracy around the world.

After all, both constitutionalism and democracy as a set of ideas, institutions,
and political practices have proven difficult to transplant. After the collapse of
the so-called “real existing socialism,” capitalism as a mode of production reigns
supreme, but we have learned that only a few of the types of social and economic
structures associated with the predominance of capital in modern societies are
compatible with democracy and constitutionalism. Last but not least, democratic
capitalism has been a rara avis outside the rather limited borders of the OECD
countries. Today we are entering a new era, in which capital democracy and
constitutionalism appear to be emerging in some of the most advanced segments
of the periphery, especially in Latin America. It is too soon to pass judgment
about the fate of these processes, but we can understand the historical legacies
in which they are rooted.

The Political Legacy of Oligarchy

Constitutionalism in Latin America has been a fraud because its banners were
raised by a social alliance of landed upper classes and mining interests closely
linked to the export trade, and the representatives of foreign capital, whose
political domination was marked by invocations of liberalism, constitutionalism,
and political democracy, as frequent as they were empty. This “political formula”
was a convenient guise to cover the staunch defense of elite interests. The practice
of the oligarchic state was not in the least consistent with the genuine promotion
of the values of constitutionalism; it failed to secure fundamental civil, political,
and social rights. The separation of powers is still, today, after almost two
centuries of independence, a goal to be achieved; in “democratic” governments
as well as in consolidated dictatorships, the congress and the judiciary have been
docile agents of the executive.

The absence of constitutionalism, despite many attempts to impose its
political institutions and culture, is certainly related to the effect of the weight of
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at republicanism left Latin America with weak governments. Liberal, pluralistic
democratic governments served to perpetuate antiquated social structures.'*

Huntington is right when he notes the basic contradiction between an archaic
social structure (which, despite its appearances, was not feudal but capitalist),
and the republican institutions brought to replace the collapsed imperial ones.'*
But the liberal impulse was too weak, and quite soon the liberals joined forces
with the conservatives and reactionaries who were fiercely fighting against
modernity, liberalism, and constitutionalism. Nor was pluralism a much-
cherished value in oligarchical and exclusive societies; no democratic government
appears in a full-fledged form in a Latin American country before the end of
World War II. (Argentina, Chile, and Uruguay experienced important political
developments at the beginning of the twentieth century, but none of them could
seriously be considered a capitalist democracy. ')

Latin American capitalism developed without a bourgeois revolution, creat-
ing a unique sociohistorical amalgam in which ancient modes of production were
subdued and adapted to the necessities of capital accumulation but without
destroying or dismantling the preexisting ““feudal” social arrangements. There-
fore, capitalism in Latin America appears within the structure of latifundia, a
national projection of its nuclear institution, the Aacienda, the dual society, the
ethnic cleavages, the fusion of church and state, the paramount role of the
military, the oligarchical politics, and the legacy of caudillismo. The old bulwarks
of authoritarianism and reaction—the landed upper classes, the church, the
oligarchical army, and the patrimonial bureaucracy, true cornerstones of the
ancien regime and die-hard enemies of democracy and constitutionalism—were
standing in the new era.'”

The Junker road to capitalist development, the slow and partial transforma-
tion of the structures of the ancien regime, is the exact reverse of the farmer road
followed by the United States. If the former reinforced the power of precapitalist
economic and social institutions, recreating a capitalist society marked by
structural class inequalities and radical symmetries, the farmer road created a
society anew, suppressing from the outset all relics of a feudal past that in old
Europe haunted and besieged capitalism, democracy, and constitutionalism
from its origins. This is the profound uniqueness of American capitalism, a
society that is “born equal,” to use Tocqueville’s words. At the same time Latin
American capitalism produced, as a result of the secular decay of the old order,
a host of extremely unequal societies in which the spirit of constitutionalism and
democracy could hardly survive.'$

Thus, instead of bourgeois-democratic revolution, its countries experienced
the bitter outcomes of a policy of conservative traditional accomodation. As a
new geological stratum forms on top of the older one, so the advent of capitalism
came to rest on the old semiservile society formed by the long decay of the
colonial order. Latin American capitalism is then a typical case of a “‘passive
revolution,” in the Gramscian sense, lacking the Jacobin-radical component
that in some other countries led to the destruction of the old and the founding
of a new society.
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and societal respectively-—and the actual record of conflict, often deadly,
between the parties and movements inspired by each.?!

However, Anderson points out that after the events of 1848, John Stuart Mill
dramatically reversed his assessment of socialism and began to regard himself
as a liberal and socialist. Anderson also notes similar theoretical transformations
later in Bertrand Russell, A.Hobson, and John Dewey, and thinks, “It is timely
to recall these illustrious examples today, because after a major interval we are
seeing a significant new range of attempts to synthesize liberal and socialist
traditions.” >

1 would like to add that an analogous movement beginning at the socialist end
of the political axis was made by Edouard Bernstein in Evolutionary Socialism.
This book, published in 1899, produced a tremendous debate within the ranks
of the European labor movement and the Second International; however, the
overwhelming majority of Bernstein’s critics (Lenin, Kautsky, Rosa Luxemburg,
Trotsky, among the most important) concentrated on his diagnosis of the eco-
nomic transformations of fin de siécle capitalism and paid little attention to his
analysis of the capitalist state and bourgeois democracy. About the latter,
Bernstein asserted that social democracy labors rather incessantly at raising the
worker from the social position of a proletarian to that of a citizen, and thus to
make citizenship universal. It does not want to set up a proletarian society
instead of a civic society, but a socialist order of society instead of a capitalist
one.??

His recommendation is forceful.

Finally, it is to be recommended that some moderation should be kept in the
declaration of war against “liberalism.” Itis true that the great liberal movement
of modern times arose for the advantage of the capitalist bourgeoisie first of all,
and the parties which assumed the names of liberals were, or became in due
course, simple guardians of capitalism. Naturally, only opposition can reign
between these parties and social democracy. But with respect to liberalism as a
great historical movement, socialism is its legitimate heir, not only in chrono-
logical sequence, but also in its spiritual qualities.?*

Although I do not agree with Bernstein’s exaggerated formulation because
it neglects the radical discontinuities that separate these two theoretical tradi-
tions, it is nonetheless true that in some issues—ocivil rights, public freedoms,
governments by consent—the elements of continuity are of paramount im-
portance. (Immediately after the outbreak of the Russian Revolution, Rosa
Luxemburg wrote a premonitory article in which her position moves closer to
Bernstein.) These early efforts to synthesize liberalism and socialism failed. New
attempts are being made now when the collapse of the “‘existing socialisms” is
forcing the progressive parties to face the catastrophic legacies of Stalinism and
to put, once again, on the agenda of socialism the question of democracy and
liberty. Anderson is right when he asks, “Who could wish for an illiberal
socialism?” 2

The question, then, is to establish the extent to which the doctrinal and
practical instruments of liberal constitutionalism are likely to transcend the
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individual freedoms from the end of the seventeenth century up to the First
World War. These principles fitted well with the nature of predemocratic
societies, in which only a tiny minority of the adult males had a voice in the
conduct of public affairs, and mass politics did not yet exist. Therefore, political
liberalism was highly effective in the protection of some fundamental rights in
societies marked with sharp class divisions and boundaries, and characterized
by the nondemocratic nature of their polities. However, the society that emerged
after the First World War, the Russian Revolution, and the Great Depression
was entirely different; liberal values alone proved unable to supply adequate
responses for societies that underwent the process that Karl Mannheim called
“fundamental democratization,” that is, the massive incorporation into the
state of large sections of hitherto unenfranchised masses. However, it is obvious
that liberalism as an ideology did not become obsolete as a result of this stru-
ctural mutation of old social formations in ‘““mass societies’; but this mutation
did introduce a whole new set of values and aspirations that went far beyond
the classic agenda and the historical premises of liberalism.

Liberalism cared for the protection of certain individual rights and freedoms,
and for the need to protect the individual citizen fron the encroachments of
despotic or abusive governments. But individual rights are not metaphysical
entities, and it is reasonable to argue that with the development of the process
of integration of the popular classes into the state, new rights have emerged, and
old ones have been transformed. Human rights, the right to work, the right to
amodicum of individual welfare, the right to preserve the identity and autonomy
of minorities, the enjoyment of public goods, the conservation of the environ-
ment, and the security of the citizens are examples of commonly accepted values,
whose concerns are not centered on individuals and markets but on collectivities
and societies. It should be noted that most of these values have their ideological
origins in a diversity of “‘nonliberal” and “postmaterialistic” traditions, mostly
socialist.

A Mixed Constitutionalist Corpus

In other words, the corpus of late twentieth century constitutionalism contains
not only liberal elements but socialist components as well. There is a broad
consensus on the necessity considering constitutionalism as a doctrine and a
political system that goes beyond a frozen constitutional text. This consensus
sees constitutionalism as a living set of values, principles, and institutions, in
which the premises of the socialist tradition about fundamental human rights,
socioeconomic entitlements, and democratic arguments alien to the liberal
tradition have a paramount role.

Modern constitutionalism as a “mixed” system, resulting from the mar-
riage of liberalism and socialism? Surely enough, many will disagree with this
formulation, because they still think that these two grand doctorinal tradi-
tions of the west are radically discontinuous and mutually exclusive: the progress
of socialist ideas can take place only if there is a proportional abandonment
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of liberal ideas. For others, with whom 1 identify myself, the relationship is of
incomplete continuity.

Why incomplete? Although it is true that some predicaments of liberalism
are incompatible with socialism, many others are fully congruent with it.
Liberalism’s sacralization of individual rights is unacceptable to socialists,
because they think collective rights exist and must be protected as well; similarly,
socialists reject the superstitious belief in the market because they believe rational
regulation and control of the market offer better practical results in terms of
equality and justice. But liberalism’s vindication of fundamental civil rights,
liberty of the person, freedom of speech, thought, faith, and association, and the
right to justice, etc., are equally valid for the socialist tradition, and there is
nothing in Karl Marx’s theoretical argument that could be judged inimical to
these fundamental vlaues.*¢

The elements introduced by the socialist tradition, therefore, are fully com-
plementary to some of the central tenets of political liberalism. The socialist
project requires the maximum expansion of all public liberties, eliminating
their well-known de facto restrictions and curtailments in capitalist societies,
in which class inequalities play such a crucial role. Liberalism’s child, con-
stitutionalism, is also fully compatible with socialism. How could a socialist
theorist reject separation of powers, constitutional rule, checks and balances,
and government by consent? What then would be the alternative political model
of a socialist democracy? Tyranny, theocracy, or what? The only possible answer
is democracy, and a socialist type of democracy can only be conceieved of as
building on the tradition of liberal constitutionalism; it could not suppress public
freedoms, rule of law, and separation of powers. Should majority rule be
considered as a bourgeois political instrument? Should socialists reject universal
suffrage? The answer to all these questions is self-evident: some of these liberal
tenets-—civil rights, separation of powers, limited governments—were crystal-
lized during the ascent of the bourgeoisie in her struggle against absolutist states
and decadnent aristocracies; others—the democratic ones, democracy and
popular sovereignty, representative government, universal suffrage, etc.—are
the guideposts of working class struggles against the bourgeoisie and the capi-
talist state. A “postliberal democracy’ will have to be built on these historical
materials, fully developing all their possibilities and suppressing none of
them.?’

Returning to Anderson’s question and MacPherson’s formulation, it
is crucial to understand that socialist doctrine is neithér ‘“antiliberal” nor
“illiberal,” but rather ““postliberal.” It is of the outmost importance to put as
much stress on the continuities between liberalism and socialism as on their
ruptures, if a true understanding of the scope and limits of modern con-
stitutionalism is to be achieved. The differences between these two ideological
traditions have repeatedly been underlined; however, the intensity of the
confrontation has unfortunately blurred the elements of continuity linking
liberalism and socialism as separate components of the great western theoretical
tradition.

In this regard, few theorists have been more aware and perceptive of these
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here. cf. Capital, Vol. T (New York: International Publishers, fifth printing, 1973),
pp. 19-20 and 81. The enormous influence of J. J. Rousseau on Marx’s political theory
has been documented in a host of books and articles. See, for instance, the enlightening
book by Falvano Dell Volpe, Rousseau e Marx (Rome: Editori Ruiniti, 1964). Engels
also made similar remarks in many wiritings: see, among others, his introduction to
Socialism Utopian and Scientific, in which he explicitly recognized the contributions of
Bacon, Hobbes, Locke, Saint-Simon, and Rousseau to the formation of modern socialist
theory.

37. Of course, the argument that Marx would raise is that these political institutions
do not operate in the air, but are rooted in particular types of societies, some of which
may be more congruent than others with the requirements derived from the political
model. All the socialist tradition after Marx has insisted on this point, namely, the
lack of affinity—leading to chronic structural tensions and in some cases to aberrant
breakdowns like Weimar, Germany, for instance—between the economic and political
institutions of capitalist societies. The fact that the universal diffusion of capitalism has
not led to the equal dissemination of bourgeois democracy seems to support this view.

38. “The Russian Revolution,” in Rosa Luxemburg Speaks (New York: Pathfinder
Press, 1970), p. 393.



23

Constitutionalism: A Timely Revival

Julio Faundez

The ACLS project on Comparative Constitutionalism has undoubtedly fulfilled
the objectives it set out to achieve, that is, to stimulate research, to broaden the
scope of constitutionalism, and to provide some practical guidelines based on a
wide range of experiences throughout the world. But the contribution made by
this project goes beyond these objectives. It has helped to revive and redefine a
concept that is potentially capable of providing scholars, public figures, and
citizens from different parts of the world and from different intellectual
traditions with a common framework to analyze and discuss issues that, for
ideological reasons, have hitherto been regarded as beyond the scope of rational
debate. Here I will attempt to explore ways in which a revived and updated
concept of constitutionalism could provide a new and more fruitful point of
departure for both research and policy analysis.

Decline of a Concept

Constitutionalism, a concept that once occupied a prominent place in political
theory, has been largely ignored by most practitioners of modern political
science. Several related factors explain this development. It is a well-known fact
that in modern political analysis there is little room for concepts deemed to be
value loaded. Since the notion of constitutionalism, as it has evolved historically,
entails a conception about the rightful form of political organization, it is not
surprising that modern political scientists should regard it with suspicion. But
their dissatisfaction with this concept stems not only from their unwillingness to
make normative statements. For the notion of constitutionalism has been
generally associated with research that focuses largely on the main organs of the
state, and often only from a legal point of view. Hence, it is not surprising that
modern political scientists who are committed to discoverning laws and
regularities derived from actual social behavior should find the notion of
constitutionalism both narrow and misleading: narrow, because their concept of
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political includes a much wider range of social interactions, and misleading,
because of the underlying assumption that the constitution and other rules of
public law provide the raw materials for the study of politics. The notion of
constitutionalism has not, however, been completely abandoned. It retains some
popularity among lawyers, politicians, and other professionals involved in
advocacy and persuasion. These groups, however, use the concept mainly as a
label to praise or to criticize existing political arrangements.

Even as a mere ideological device, the notion of constitutionalism has lost
some of its appeal. In some cases this has come about because of the success of
existing constitutional arrangements; in others, it is the consequence of their
failure. In countries where constitutional arrangements have been relatively
successful, public debate often does not directly raise fundamental issues about
the organization of the state or government. In some instances, the constitution
itself may go largely unnoticed; in others, primarily those in countries that make
provision for judicial review of legislation, political conflicts that raise constitu-
tional issues are easily transformed into quasilegal problems capable of yielding
a range of outcomes, all of which are generally acceptable to the main political
actors. This is of course possible provided that the claims processed through the
constitutional mechanism do not challenge the prevailing political system.

In countries where constitutions have little or no durability or where they
fail to guarantee a minimum of stability, the issue of constitutionalism is rarely
the focus of debate. In these countries, the failure of constitutional arrange-
ments is generally attributed either to technical weaknesses of the constitutional
document or to the underdeveloped nature of the economic and social structures.
Hence, the solutions offered are either technocratic or fatalistic: that is, either
lawyers are brought in to draft new constitutions, or to amend the old discredited
document, or the very possibilty of achieving a stable and humane political
system is ruled out of order until such time as economic and social conditions
are capable of sustaining it. In the meantime, most of these political regimes
draw their legitimacy from a vague promise of a future capitalist, socialist, or
developmentalist utopia or from the fact that they present themselves to the
public as the only alternative to communism, imperialism, religious funda-
mentalism, or simply chaos.

A Timely Revival

Recent developments in various parts of the world underscore the urgent need
for political reform and social change. In several Third World countries, the
collapse of authoritarian regimes has opened a political transition process that
is attempting to create new democratic forms. A similar process is now taking
place in eastern Europe, at a pace that even the most optimistic observers would
not have predicted. Meanwhile, in the industrialized countries of the west, the
new awareness about the limits of the welfare state has reinforced the belief in
market forces and thus prompted the introduction of political and legal reforms
destined to have a major impact on the future direction of their political systems.
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intellectual commodity that can be used to sell, impose, or transplant political
models. This instrumental view draws intellectual support from a conception of
constitutionalism as a mere device to control and restrain democracy; this view
sees constitutionalism as the embodiment of the antimajoritarian principle that
introduces prudence and sobriety into the proceedings of an otherwise unruly
electoral majority. This interpretation generally casts the advocates of con-
stitutionalism as wise (and often wealthy), and the unruly democrats as well
intentioned, but inexperienced.

My concern here is not with the historical accuracy of this view of
constitutionalism, but with its implications for policy. For the notion of
constitutionalism as an external barrier to democracy can easily lead enthusiastic
policymakers, overzealous national security advisers, and misguided lawyers to
the conclusion that constitutionalism is little more than an array of techniques
for controlling power.

It is undeniable that the democratic process must be subject to rules and that
some of these rules should be designed to safeguard the interests of political
minorities and the rights of individuals; these safeguards should not be
understood as external to the democratic process, but as part of it. Indeed, the
democratic ideal of self-government would be inconceivable without giving full
effect to basic rights and liberties. These basic rights and liberties are not a
negative force opposing democracy from the outside, but an essential component
of democratic process. It must be noted that the failure of democracy in most
Third World countries, and in others as well, is not often brought about by the
reckless behavior of political majorities acting through legislative bodies. On the
contrary, the histories of these countries suggest that, more often than not, it is
the majority of citizens who need protection from political elites who consistently
frustrate democratic demands in order to protect their interests. Sadly, the
negative conception of constitutionalism is often used as ideological cover to
legitimize such behavior.

Many of the papers on constitutionalism presented at the regional seminars
noted with dismay that in many Third World countries there is a huge gap
between the principles and ideals proclaimed in the constituion and the way
power is exercised in practice. This phenomenon in Africa led H. W. O.
Okoth-Ogendo to the conclusion that constitutionalism will prevail in Africa
only when socioeconomic conditions are ripe, after Africa overcomes under-
development and social conditions make democracy possible. If western countries
had to endure a long struggle to achieve democracy Okoth-Ogendo does not
find it surprising that Africa should have to go through a similar painful process.
Such pessimism, though understandable, is not justified. Moreover, although
founded on a fatalistic interpretation of political development, this conception
of constitutionalism is the same negative one that, as explained above, created
such great expectations about the possibilities of exporting liberal democracy to
the Third World.

It is undeniable as the title of Okoth-Ogendo’s chapter, “Constitutions
without Constitutionalism,” reminds us that constitutionalism is not simply
compliance with the rules of the constitution. Such a broad definition of
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constitutionalism offers no clear normative standpoint to evaluate political
arrangements; any behavior in accordance with the constitution would be both
constitutional and consistent with the ideals of constitutionalism. The problem
in most Third World countries, however, is not that governments do not comply
with constitutional rules, good or bad, but rather that, on the whole, governments
fail to follow rules altogether.

This problem leads us to the crucially important question of the in-
stitutionalization of state power, a process that involves stabilization of practices
and requires, among other things, a certain degree of adherence to rules.
Although political development scholars have not neglected this issue, policy-
makers and government advisers consistently fail to appreciate fully its
importance. This oversight is all the more remarkable if we consider that the
development of liberal democracy in the west cannot be easily disentangled from
the process of creating and consolidating nation-states. Democracy is not an
appendage to a ready-made nation-state. Therefore, the task of creating stable
and efficient institutions in new states should not be seen as separate from the
struggle for democracy. The choice and design of state institutions are not
technical decisions without relevance for democracy. Constitutionalism is not
the culmination of the process of state-building. Constitutionalism must be seen
as a process that involves establishing stable institutions within the democratic
perspective of securing self-government.

Conclusion

The work done under the aegis of this project suggests at least three lines of
inquiry for future research. There is general agreement that constitutionalism is
not about the textual study of constitutions and that it involves a multidisciplinary
effort. The papers presented at the regional institutes confirm this view, but also
suggest that there is an urgent need to study the historical development of
constitutionalism within each country. The multidisciplinary approach, which
is so effectively applied to contemporary problems of governance, should be
applied historically so that we can learn more about the roots of constitutionalism
in our respective countries.

It should not be necessary to stress the importance of comparative studies,
although many of the papers presented at the regional institutes suggest that
knowledge about other countries’ experiences is, if not weak, at least one-sided.
Intellectuals from Third World countries are generally familiar with European
history, but are not often critical enough in their interpretations of it. Indeed,
some Latin American intellectuals tend to regard European countries as a more
appropriate focus of comparison than countries in their own region.

Intellectuals from industrialized countries, on the other hand, often tend to
regard the history of Third World countries as unworthy of serious reflection.
Hence, it is not surprising that although they are prepared to regard Hitler as a
freak phenomenon in an otherwise civilized political tradition, they tend to
regard Pinochet and Amin as endemic to Third World societies.
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The third line of inquiry that suggests itself is transnationalism. Recent
developments in the world economy have underscored the fact of interdependence.
They have also brought about a greater realization that power structures at the
international level, both public and private, are today severely undermining the
independence and sovereignty of the nation—state. This problem is having a
major impact on the development of constitutionalism and cannot be ignored.

Note

1. T would also like to note that by appointing regional committees to organize the
respective regional sessions, the ACLS showed genuine interest and respect for cultural
and political differences. This is a valuable procedural precedent that ought not to be
forgotten.
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With sensitivity to the specifications of each national context within which
constitutional experiences must be assessed, some general perspectives may be
offered that distinguish the South Asian experience with constitutionalism. In
the first place, the strength and vibrancy of their institutions such as the party
system, the bureaucracy, the judiciary, and the press are partly the result of a long
experience with universal adult franchise and competitive political processes.
This tradition of political democracy enabled the legal Constitutional order to
withstand periodic challenges from insurrectionary movements, coups d'état,
and subversion of constitutional values and institutions by the ruling elite. This
is probably less true of Pakistan and Bangladesh, where there were breaks in the
constitutional continuity caused by the forcible seizure of power by the military,
but even there the institutional legacy and the legal and bureaucratic culture of
the preauthoritarian years retained some resilience and helped mediate the recent
transition from authoritarian rule. In comparison, the enterprise of constitu-
tionalism has been more fragile and vulnerable in Africa, in Southeat Asia, and
even in parts of Latin America.

Second, despite the apparent resilience of political institutions and processes,
South Asia is in the process of a major upheaval in which there is a continuing
effort to redefine the nature of the polity and the relationship between the
different religious, ethnic communities, and tribal and caste groups. The political
compact that followed the transfer of political power provided a framework for
the resolution of intergroup tensions. This framework no longer seems to hold
and the concepts at its center are being rejected. Concepts such as federalism,
secularism, and affirmative equality sustained the balance between different com-
munities differentiated by religion, ethnicity, and caste; the political consensus
on these issues soon eroded the inability to agree on alternative arrange-
ments and caused social upheaval and disintegration. Revivalist and funda-
mentalist forces have also questioned the state’s commitments to secular principles.
The state, no longer seen as the neutral arbiter between competing religious
claims, is increasingly called on to support preferentially the religious beliefs,
institutions, and places of worship of a resurgent majority. The realization is
growing that there can be no finality in the resolution of these questions and that
there will be constant need to renew and reconstruct societal arrangements for
the resolution of interethnic and intergroup conflicts. In Southeast Asia, Africa,
and Latin America there is less agonizing reappraisal of the basic relationships
between groups and the very nature of the polity; the concerns of ethnic and
cultural minorities seem less central to the process of constitutional reordering
in Africa and Latin America.

The third distinguishing aspect of the South Asian experience is a much
greater extent of civic participation, through human rights groups and social
action organizations engaged in a creative interaction with journalists and
lawyers in the work of redefining the constitutional agenda and the nature of
the discourse. In India the emphasis on socioeconomic rights in the enforcement
of fundamental rights was partly the result of this process. It is thus clear that
constitutional innovation is no longer the sole monopoly of law professionals or
party leaders, and that all elements within civil society can play a part in
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expanding the frontiers of fundamental rights. It is not clear whether such civic
involvement in expanding the base of legitimacy of constitutionalism is as
pronounced in other Asian and African or Latin American experiences.

South Asia faces the dazzling and yet daunting prospect of defining the
frontiers of constitutionalism so as to reconcile the challenges of a reawakened
civil society and the disintegrative process of ethnic fratricide with the impera-
tives of a modern nation state. This opportunity needs to be grasped.
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Constitutionalism in Africa: Some Conclusions

Samuel C. Nolutshungu

Although all African states attach some importance to their constitutions, as to
their national flags and anthems, only very few can be said to abide by them
with any consistency. None consider themselves much bound by them on matters
such as the limitation of government power, the rights of citizens, the division
and separation of powers, or, above all, the objective enforceability of the provi-
sions of the constitutions. Indeed, those elements of the constitutions that place
limits on executive power are least respected.

The failure of constitutional government to develop is not the result of
popular needs or demands but of governments seeking to escape the constraints
imposed by constitutions, laws, and the rights and expectations of citizens. It
is true that in some cases, governments enjoyed popular support when they
assumed power (whether or not in accordance with the constitutions), or when
they set about to weaken the force of the constitution. It is also the case that
even when there was no such popular support, there was little protest on
constitutional grounds against the usurpation of power. In short, people have
supported or opposed particular claimants to power and specific political pro-
grams with rather scant regard for the principles and procedures under which these
claimants would rule or their aims would be realized.

Where there is, in fact, the potential to resist arbitrary rule, either society is
not sufficiently organized politically to challenge it, or the political and legal
institutions are too weak, in the quality of their personnel and in their political
support from society, to resist or counterbalance executive power. Various
aspects of African social structure are directly relevant here. First among them
is the fact that the populations consist predominantly of peasants who, by their
economic nature, and geographic dispersal, are difficult to organize politically
on a lasting basis by any means other than armed revolt. Armed revolt itself
does not favor a constitutionalist emphasis in political struggle. Second, the
urban classes, workers and capitalists, necessarily have conflicting interests and
are each internally divided; they are poorly organized politically. Although some
do revolt on questions of civil rights occassionally, as they did in the 1970s
against General Kutu Acheampong in Ghana, and recently, against President
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