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Preface

The 70th Anniversary of the signature ceremony of the Convention on International
Civil Aviation (Chicago Convention) will fall on 7 December 2014. This day each
year also happens to be designated “International Civil Aviation Day” marked by a
modest ceremony by the International Civil Aviation Organization (ICAO). In
reality, the 7th of December is not the day the Chicago Convention’s anniversary
should be associated with. It should be the date on which the Chicago Convention
entered into force, which was 4 April 1947. However, the [CAO Assembly chose
otherwise and, at its 29th Session (Montreal, 22 September—8 October 1992),
adopted Resolution A29-1, which declared that each year, starting in 1994, the
7th of December shall be designated “international civil aviation day”. This prac-
tice is at variance with “The United Nations Day”, which is celebrated each year on
24 October—the day on which the United Nations came into existence.

At the time of writing, there were 191 States that had signed or otherwise
adhered to the Chicago Convention, which ipso facto make them member States
of ICAO. However, in 1944, only 52 signatory States (approximately 27 % of the
current number) were party to the Convention. Over the years, the Convention has
retained its pristine purity with no fundamental amendments or revisions, although
a few “cosmetic” revisions have been added. In particular, three amendments
entered into force, relating to articles: Article 3 bis, Article 83 bis, Article 50(a),
and Article 56, in 1995-1998.

The Chicago Convention has been an enduring multilateral treaty for the past
several decades, showing both resilience and vision. The treaty is far-reaching and
can today be taken to apply to aspects of aviation such as security and environmen-
tal protection, which are not even explicitly referred to therein. However, The
Chicago Convention has been vulnerable to misinterpretation and has often been
misquoted by States mostly for political reasons and gains. For example, the
provision on State sovereignty over airspace has been used to block useful initia-
tives on the liberalization of air transport, the imposition of air navigation charges,
and other levies on airlines. It is submitted that the Convention should be inter-
preted to accord with the intent of its forefathers and current exigencies so that it
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achieves its main objective of serving the needs of the people of the world and not
exclusively those of individual businesses and States.

One of the unique characteristics of the Chicago Convention is its wording in
various provisions that ascribes specific meaning and purpose to its provisions. To
this extent, the Chicago Convention stands out as an international treaty carved out
in the early years of international comity after World War 2, having particular
diplomatic nuances in its language. Various provisions, depending on their com-
pelling nature, use words that effectively describe the meaning and intent of the
treaty. For example, Article 1, on the question of sovereignty, states that the
Contracting States “recognize” that each State has complete and exclusive sover-
eignty over the air space above its territory. Here, the word “recognize” conveys the
meaning that the legal recognition of sovereignty of nations has already existed,
which is a fact, as sovereignty over national airspace was first referred to in the Paris
Convention of 1919. In Articles 2 and 3 that follow, the Convention uses the word
“shall” to denote a peremptory rule of law (for example, in Article 3(a)) the
Convention stipulates that it “shall” be applicable only to civil aircraft and shall
not be applicable to State aircraft).

In Article 3(a) and (b), one sees again the word “recognize”, where the Conven-
tion provides that Contracting States recognize that every State must refrain from
resorting to the use of weapons against civil aircraft in flight and that States also
recognize that each State has the right to require aircraft to land at designated
airports. However, in Article 3(c), the provision starts with “Every civil aircraft
shall comply with an order given in pursuance of paragraph b) of the Article”, thus
bringing in the mandatory element of compliance.

A slight deviation is seen in Article 4, where the Convention provides that each
Contracting State “agrees” not to use civil aviation for any purposes inconsistent
with the aims of the Convention. Here, the word “agrees” implies general agree-
ment of States. It is arguable that the particular use of the word leaves a window of
opportunity for a State to deviate from its agreement if it is impossible for that State
to keep to its agreement. In the following Article, the word “agrees” occurs once
again where States are recognized as having agreed to allow non-scheduled flights
the right to make technical and non-commercial flights into their territory.

Article 6 deviates from the positive approach of the preceding provisions by
saying that each Contracting State shall have the right to refuse cabotage rights or
commercial air traffic rights to foreign aircraft between points within their own
territory. The use of the words “shall have the right to refuse” is skillfully used to
convey the meaning that a State’s right to grant cabotage rights already exists.

The discretionary right of a State is explicitly recognized in Article 9, which
provides that each Contracting State may, for reasons of military necessity or public
safety, restrict or prohibit aircraft in certain circumstances from flying over their
territory. The use of the word “may” is clear in its meaning and purpose.

Article 12 carries yet another nuance of language where each Contracting State
is required to undertake to adopt certain measures. The word “undertake” implies
accountability and responsibility. The difference between the use of the words
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“agree” and “undertake” brings to bear the clear intent of a treaty carved out many
years ago with vision and foresight by its founding fathers.

The above terminology can be compared with the use of the words in Article
17, which states that “aircraft have the nationality of the State in which they are
registered”. It is to be noted that this provision does not have the peremptory
admonition issued by the word “shall”, and one could only conclude that the
provision conveys that it is a fact taken for granted, that once an aircraft is
registered in a particular State it shall ipso facto be deemed registered in that
State. The following statement in Article 18, that aircraft cannot be validly
registered in more than one State, conveys the impossibility of such an exigency.
Here, the use of the word “cannot” instead of ““shall not” leaves no room for doubt
that in this instance the right for dual registration of aircraft did not exist to begin
with. This usage is contrasted with the use of the words “shall not”, which implies
that a right that seemingly exists is taken away.

This book provides a commentary on the Chicago Convention and its various
provisions against the backdrop of legal analysis. I was prompted to write this
commentary as I had not seen a comparable treatise that explains the Convention,
its nuances, and the manner in which the ICAO Assembly and Council have
interpreted the Convention. In doing so, I address the main provisions of the
Convention that impact civil aviation law. Those provisions, which are self-
explanatory and have not been subject to actions of the international aviation
community or of ICAO, are not mentioned in the text under separate chapters.
The text of the Chicago Convention is attached for ease of reference.

1 July 2013 Ruwantissa Abeyratne
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Preamble

WHEREAS the future development of international civil aviation can greatly
help to create and preserve friendship and understanding among the nations and
peoples of the world, yet its abuse can become a threat to the general security;

WHEREAS it is desirable to avoid friction and to promote that cooperation
between nations and peoples upon which the peace of the world depends;

THEREFORE, the undersigned governments having agreed on certain prin-
ciples and arrangements in order that international civil aviation may be devel-
oped in a safe and orderly manner and that international air transport services
may be established on the basis of equality of opportunity and operated soundly
and economically;

Have accordingly concluded this Convention to that end.

At a glance, one would note that the Preamble to the Convention on International
Civil Aviation (Chicago Convention), which sets the tone of the Convention,
resonates a message of peace and harmony among nations of the world through
aviation. The Preamble, and its raison d’ etre was invoked at the 15th Session of the
Assembly (Montreal, 16 June-22 July 1965) of the International Civil Aviation
Organization (ICAO)' on the theme of peace when the Assembly adopted

'The International Civil Aviation Organization is the United Nations specialized agency dealing with
international civil aviation. ICAO was established by the Convention on International Civil Aviation
(Chicago Convention), signed at Chicago on 7 December 1944. Fifty two States signed the Chicago
Convention on 7 December 1944. The Convention came into force on 4 April 1947, on the thirtieth
day after deposit with the Government of the United States. Article 43 of the Convention states that
an Organization to be named the International Civil Aviation Organization is formed by the
Convention. ICAO is made up of an Assembly, which is the sovereign body of the Organization
composed of the entirety of ICAO member (Contracting) States, and a Council which elects its own
president. The Assembly, which meets at least once every 3 years, is convened by the Council. The
Council is a permanent organ responsible to the Assembly, composed of 36 Contracting States. These
36 Contracting States are selected for representation in the Council in three categories: States of chief
importance to air transport; States not otherwise included which make the largest contribution to the
provision of facilities for international air navigation; and States not otherwise included whose
designation will insure that all the major geographic areas of the world are represented on the
Council. Article 47 of the Chicago Convention provides that ICAO enjoys “such legal capacity as
may be necessary for the performance of its functions” and goes on to say that “full juridical
personality shall be granted to the Organization wherever compatible with the constitution of the
laws of the State concerned.” The Council has two main subordinate governing bodies, the Air
Navigation Commission and the Air Transport Committee. The Air Navigation Commission is
serviced by The Air Navigation Bureau and is responsible for the examination, coordination and
planning of all of ICAO’s work in the air navigation field. This includes the development and
modification of SARPS) contained in the ICAO Annexes (all except Annexes 9 and 17), subject to
the final adoption by the ICAO Council. At the time of writing, ICAO had 191 member States.

R. Abeyratne, Convention on International Civil Aviation, 3
DOI 10.1007/978-3-319-00068-8_1, © Springer International Publishing Switzerland 2014
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Resolution A15-7 (Condemnation of the Policies of Apartheid and Racial Discrim-
ination of South Africa). The Assembly Resolution went on to say inter alia:

BEARING IN MIND that the apartheid policies constitute a permanent source of conflict
between the nations and peoples of the world; and
RECOGNIZING, furthermore, that the policies of apartheid and racial discrimination are
a flagrant violation of the principles enshrined in the Preamble to the Chicago Convention;
THE ASSEMBLY: .. .URGES South Africa to comply with the aims and objectives of
the Chicago Convention.

The aims and objectives of the Chicago Convention which are enshrined in

Article 44 of the Convention are to develop the principles and techniques of
international air navigation and to foster the planning and development of interna-
tional air transport so as to:

Insure the safe and orderly growth of international civil aviation throughout the
world;

Encourage the arts of aircraft design and operation for peaceful purposes;
Encourage the development of airways, airports, and air navigation facilities for
international civil aviation;

Meet the needs of the peoples of the world for safe, regular, efficient and
economical air transport;

Prevent economic waste caused by unreasonable competition;

Insure that the rights of Contracting States are fully respected and that every
Contracting State has a fair opportunity to operate international airlines;

Avoid discrimination between Contracting States;

Promote safety of flight in international air navigation;

Promote generally the development of all aspects of international civil aeronautics.

Another Assembly Resolution followed at the 17 Session of the ICAO Assembly

(Montreal, 16—-13 June 1970) wherein the Assembly adopted Resolution A 17-1
(Declaration by the Assembly) which stated inter alia:

WHEREAS international civil air transport helps to create and preserve friendship and
understanding among the peoples of the world and promotes commerce between nations;
THE ASSEMBLY ADOPTS THE FOLLOWING DECLARATION: The Assembly of
the International Civil Aviation Organization. . .mindful of the principles enunciated in the
Convention on International Civil Aviation;
SOLEMNLY requests concerted action on the part of states towards suppressing all acts
which jeopardize the safe and orderly development of international civil air transport.

Atitsnext Session (Vienna, 15 June—7 July 1971) the Assembly adopted Resolution

A 18-4 (Measures to be taken in pursuance of resolutions 2555 and 2704 of the United
Nations General Assembly in relation to South Africa where the Assembly stated:

THE ASSEMBLY, recalling its condemnation of the apartheid policies in South Africa in
Resolution A15-7;

RECOGNIZING the need for maximum co-operation with the United Nations General
Assembly in implementing its Resolutions;
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RESOLVES that as long as the Government of South Africa continues to violate the
United Nations General Assembly resolutions on apartheid and on the Declaration on the
Granting of Independence to Colonial Countries and Peoples;

South Africa will not be invited to attend any meetings convened by ICAO. ...

Two years later, the ICAO Assembly, at its 19th (Extraordinary) Session
(New York, 27 February—2 March 1973) adopted Resolution A19-1 which con-
demned Israeli action which resulted in the loss of 108 lives.

The same year, the ICAO Assembly, at its 20th (Extraordinary) Session (Rome,
28 August-21 September 1973) adopted Resolution A20-2 (Acts of Unlawful Inter-
ference with Civil Aviation) which stated inter alia:

THE ASSEMBLY, MINDFUL that the development of international civil aviation can
greatly help to create and preserve friendship and understanding among the nations and
peoples of the world, yet it’s abuse can become a threat to general security;
CONSCIOUS of the mandate bestowed on the International Civil Aviation Organiza-
tion to ensure the safe and orderly development of international civil aviation;
REAFFIRMS the important role of the International Civil Aviation Organization to
facilitate the resolution of questions which may arise between Contracting States in relation
to matters affecting the safe and orderly operation of civil aviation throughout the world.

One gleans four key elements in the Preamble to the Chicago Convention: peace
and friendship through aviation; safety; economical and orderly air transport.

The elements of peace and friendship have already been discussed as being
reflective of the Assembly Resolutions discussed above. On safety, and its relevance
projected by the Preamble to the Convention, the ICAO Council on 4 June 1973
adopted a Resolution which recalled the adoption by the United Nations Security
Council of Resolution 262 in 1969 which condemned Israel for its premeditated
action against Beirut Civil Airport which resulted in the destruction of thirteen
commercial and civil aircraft. The Resolution urged Israel to comply with the aims
and objectives of the Chicago Convention.

On the economic side, the Preamble to the Convention featured prominently in
ICAO Assembly Resolution A21-28 (International Air Services Transit Agree-
ment) adopted by the 21st Session of the Assembly (Montreal, 24 September—15
October 1974) which quoted the Preamble in part which recognized that one of the
objectives of the Chicago Convention was that international air transport services
may be operated soundly and economically. In pursuance of this objective, Resolu-
tion A21-28 urged Contracting States to become Parties to the International Air
Services Transit Agreement which strengthened the operation of international
scheduled services and facilitated the achievement of that objective.

In general terms, the Preamble to the Chicago Convention leaves no room for
doubt that, being a post war instrument, its overall theme is on aviation and peace,
which has its genesis in the Chicago Conference that led to the adoption of
the Chicago Convention. The Conference which took place from 1 November to
7 December 1944 was inaugurated with the reading of a message to the Conference
from the President of the United States. In his message, President Roosevelt, referring
to the Paris Conference of 1919 which was designed to open Europe to air traffic, but
unfortunately took years to be effectively implemented, stated:
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I do not believe that the world today can afford to wait several years for its air commu-
nications. There is no reason why it should.

Increasingly, the aeroplanes will be in existence. When either the German or Japanese
enemy is defeated, transport planes should be available for release from military work in
numbers sufficient to make a beginning. When both enemies have been defeated, they
should be available in quantity. Every country has its airports and trained pilots; practically
every country knows how to organize airlines.

You are fortunate to have before you one of the great lessons of history. Some centuries
ago, an attempt was made to build great empires based on domination of great sea areas.
The lords of these areas tried to close the areas to some, and to offer access to others, and
thereby to enrich themselves and extend their power. This led directly to a number of wars
both in the Eastern and Western Hemispheres. We do not need to make that mistake again.
I hope you will not dally with the thought of creating great blocs of closed air, thereby
tracing in the sky the conditions of future wars. I know you will see to it that the air which
God gave everyone shall not become the means of domination over anyone.>

Thus, President Roosevelt urged States to eschew protectionism, while encourag-
ing them to avoid dominance over one another. Ever since, the fate of economic
regulation of international air transport has become an obdurate dilemma to regulators
since they were faced with the question as to how States could avoid dominance by
others without protecting themselves. The elusive and delicate balance between the
two is still being vigorously sought, as will be seen in discussions to follow in this
paper.

The Chairman of the Conference, Adolf A Berle Jr. endorsed the President’s
comments by observing:

There are many tasks which our countries have to do together, but in none have they a
clearer and plainer common interest than in the work of making the air serviceable to
mankind. For the air was given to all; every nation in the world has access to it. To each
nation there is now available a means of friendly intercourse with all the world, provided a
working basis for that intercourse can be found and maintained.

At the Conference, the United States took the position that the use of the air and
the use of the sea were both common in that they were highways given by nature to
all men. They were different in that man’s use of the air is subject to the sovereignty
of nations over which such use is made. The United States was therefore of the
opinion that nations ought to arrange among themselves for its use in such manner
as would be of the greatest benefit to all humanity, wherever situated. The United
States further asserted the rule that each country has a right to maintain sovereignty
of the air which is over its lands and its territorial waters. There was no question of
alienating or qualifying this sovereignty. This absolute right, according to the
United States, had to be qualified by the subscription by States to friendly inter-
course between nations and the universal recognition of the natural rights of States

Proceedings of the International Civil aviation Conference, Chicago, Illinois, November
1-December 7 1944, Vol I & Il (Washington, D.C.: U.S. Government Printing Office, 1948) at
42-43.

31d. 43.
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to communicate and trade with each other. This right could not be derogated by the
use of discriminatory measures.* The fact that the United States required States to
exchange air traffic rights reciprocally is clearly evident in the statement:

It is therefore the view of the United States, that, without prejudice to full rights of
sovereignty, we should work upon the basis of exchange of needed privileges and permissions
which friendly nations have a right to expect from each other.’

The privilege of communication by air with friendly countries, according to the
United States was not a right to wander at will throughout the world. In this respect,
it was contended that traffic by air differed materially from traffic by sea, where
commerce need have no direct connection with the country from which the ship
may have come. The air routes were analogous to railroad lines and the right to
connect communication links between States was to establish a steady flow of
traffic, thereby opening economic routes between countries. According to the
United States, it was too early to go beyond this concept and States should accept
the fact that what the Chicago Conference would accomplish was to adopt a
Convention that would establish communication between States.’

The ICAO Assembly, at its 28th Session of the Assembly (Montreal, 22-26
October 1990) adopted Resolution A28-7 (Aeronautical consequences of the Iraqi
invasion of Kuwait) which recalled that the Convention on International Civil
Aviation is based on the belief that the future development of international civil
aviation can greatly help to create and preserve friendship and understanding
among the nations and peoples of the world, yet its abuse can become a threat to
the general security; and that it is desirable to avoid friction and to promote that
cooperation between nations and peoples upon which the peace of the world
depends and noted United Nations Security Council condemnation of the invasion
of Kuwait and Security Council Resolution 662 which decided that annexation of
Kuwait by Iraq has no legal validity and is considered null and void and called upon
all States, International Organizations and Specialized Agencies not to recognize
that annexation and to refrain from any action or dealing that might be interpreted
as an indirect recognition of the annexation. The Resolution also noted further,
Security Council Resolution 661, which calls upon all States to take appropriate
measures to protect assets of the legitimate Government of Kuwait and its agencies.

The Assembly also noted Security Council Resolution 670 which affirmed that the
specialized agencies are required to take such measures as may be necessary to give
effect to the terms of Resolution 661 and condemned the violation of the sovereignty
of the airspace of Kuwait and the plunder of Kuwait International Airport by Iraqi
armed forces including the seizure and removal to Iraq of 15 aircraft of Kuwait
Airways and their purported registration by Iraq. The Assembly called upon Iraq to
facilitate the early recovery by their owners of foreign registered aircraft stranded at

“Id. at 55.
31d. 56.
°1d. 57.
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Kuwait International Airport and declared that the unilateral registration of aircraft of
Kuwait Airways by Iraqi aircraft is null and void and called upon the Iraqi govern-
ment to return the Kuwaiti aircraft to the legitimate Government of Kuwait. It also
requested all States in whose territory any of these aircraft are found to hand them
over to the legitimate Government of Kuwait and not to supply Iraq, its companies or
nationals, whether directly or indirectly, with any spare parts, equipment or supplies
or services to enable Iraq to use the aircraft.

The attacks of 11 September 2001 inevitably highlighted the strategic position of
civil aviation both as an industry vulnerable to attack and as an integral tool in
ensuring peace and security in the world. The modernist view of civil aviation, as it
prevailed when the Convention on International Civil Aviation was signed at
Chicago on 7 December 1944, was centered on State sovereignty and the widely
accepted post-war view that the development of international civil aviation can
greatly help to create and preserve friendship and understanding among the nations
and peoples of the world, yet its abuse can become a threat to general security. This
essentially modernist philosophy focussed on the importance of the State as the
ultimate sovereign authority which can overrule considerations of international
community welfare if they clashed with the domestic interests of the State. It
gave way, in the 1960s and 1970s to a post-modernist era of recognition of the
individual as a global citizen whose interests at public international law were
considered paramount over considerations of individual State interests.

The 11 September 2001 events led to a new era that now calls for a neo-post
modernist approach which admits of social elements and corporate interests being
involved with States in an overall effort at securing world peace and security. The role
of civil aviation in this process is critical, since it is an integral element of commercial
and social interactivity and a tool that could be used by the world community to forge
closer interactivity between the people of the world. This discussion will assess the
position of civil aviation in a world community embroiled in a neo post modernist
approach towards securing world peace and understanding among nations.

Until 11 September 2001, the link between civil aviation and world peace was
somewhat conceptual and intellectual. However, when four civilian aircraft on
United States domestic services were destroyed by terrorist acts and crews, hundreds
of passengers and thousands of innocent victims in buildings located in New York
City and Washington DC were killed, civil aviation ceased to be isolated from the
world peace efforts and became immediately inextricably linked to overall endea-
vours of the world community toward achieving peace and economic sustainability.

The significance of peace and security of the world involving civil aviation was
signalled by United National Resolution A/RES/421(XIV) which referred to the
immediate consequences of the attacks of 11 September 2001 as the closure of civil
airports in the United States and disruptions of air services. The Resolution also
referred to A/RES/145(V) which concerned the safety of civil aviation in relation
to tourism. The new era brought about by the paralysis experienced in terms of
world trade brought in both states and their instrumentality together with the private
sector to join in finding solutions toward keeping the trade machine of the world
functioning.
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The pursuit of peace has been inseparable from policy making and dispute
settlement in affairs of aviation. Varied and chronologically sequential instances
where ICAO was requested by its Contracting States to address contentious issues
relating to civil aviation are reflective of the importance of political considerations
that underlie such disputes and the relentless search by nations of the world to settle
disputes peacefully. Although political contentions may exist between States, which
is a natural corollary of Statecraft and international politics, it is not the purview of
an international organization to address political motivations of individual States
when considering issues referred to it or adjudicating disputes between States. In
this regard, ICAO has tread a delicate line between diplomacy and objectivity.
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Article 1
Sovereignty

The contracting States recognize that every State has complete and exclusive
sovereignty over the air space above its territory.
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1 Conceptual Aspects
1.1 State

With regard to what a State constitutes at law, The Montevideo Convention of 1933
in its Article 1 provides that a State as a legal person of international law should
possess: (a) a permanent population; (b) a defined territory; (c) government; and
(d) capacity to enter into relations with the other states." Jurists have argued that this
list is not exhaustive and that the four elements themselves have to be further
elaborated. Accordingly, it has been said that “a permanent population” should
essentially connote a stable community, the absence of which in a given territory
would effectively preclude that territory from being designated a State at law. With
regard to “defined territory” the acceptable notion is that it must be politically
controlled by the stable community mentioned above. By “government” is usually
meant a defined legal order that has the three separately identifiable factors of the
legislature, judiciary and the executive.

The tripartite legal doctrine of separation of powers, which Baron de Montesquieu
propounded through his theory on the division of political power among a legislature,
an executive and a judiciary, advocates that the three branches of government
(legislative, executive, judicial) exist largely independent of each other, with their
own prerogatives, domains of activity, and exercises of control over each other.

"Montevideo Convention on the Rights and Duties of States, signed at Montevideo, 26 December
1933. The Convention entered into force on 26 December 1934. See http://www.taiwandocuments.
org/montevideo(01.htm.

R. Abeyratne, Convention on International Civil Aviation, 13
DOI 10.1007/978-3-319-00068-8_2, © Springer International Publishing Switzerland 2014


http://www.taiwandocuments.org/montevideo01.htm
http://www.taiwandocuments.org/montevideo01.htm
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According to this philosophy, the legislative body has control of the executive
finances, and has judiciary powers.” It also has control of the way the judiciary
works. The judiciary often has control of laws not being contradictory to the
constitution or other laws and it has the power to correct and control the way the
executive body exercises its powers (to execute the law). The executive is the arm of
government that has sole authority, power and responsibility for the daily adminis-
tration of the State, and for executing the law of the land.

This separation is essential for ensuring the legal maxim Omnia praesumuntur
rite et solemniter esse acta (all acts are presumed to have been done rightly and
regularly). It would also ensure good governance. Overall public interest in good
governance is now a common feature in the modern state, and is not restricted to the
academics and practitioners who bore the burden of evaluating governance in the
past. The increasing concern and interest in good governance may be attributed to
the public being more educated and aware than before, which is now popularly
known as “civic literacy”, coupled with the proliferation of complex issues that
have emerged with globalization and an international awareness that has spread to
national boundaries. Therefore, an empirical demonstration of good governance has
now become a compelling need that could provide the necessary tools for the public
to develop their own desired models of governance which are capable of delivering
goods that accord with their expectations.

Essentially, governance, which is critical to the proper running of a State, is a set
of responsibilities and practices that are aimed at achieving strategic direction and
ensuring that objectives are achieved. Indicators of good governance are: involve-
ment of citizens; accountability of actions of the governing body; transparency;
equality in social inclusion (gender, ethnicity, age, religion etc.); ethical conduct;
integrity; ability to compete in a global environment; ability to work as partners
with other governments or bodies; fair procedures and due process; and respect for
the rule of law. A State’s adherence to the rule of law is extremely important as a
determinant of good governance. It carries the principle that law (as administered
by the ordinary courts) is supreme and that all citizens (including members of the
government) are equally subject to it and equally entitled to its protection.

As regards “independence” as the fourth feature of a State, it is tied up in the
Montevideo Convention to the ability and capacity to enter into relations with other
States, and is widely recognized as the decisive factor in the determination of
Statehood. Preeminent in this issue is the essential requirement for a State to have

?Bijo Francis, a human rights lawyer with the Asian Human Rights Commissionlt states: “It is
interesting to note that in India, whenever in India, the state legislatures or the central parliament
has tried using parliamentary privilege for unjustifiable reasons against the judiciary, the judiciary
has corrected the legislative houses. Additionally, the basic structure doctrine, postulated in
Kesavananda Bharati (petitioner) against State of Kerala and others (respondents) [All India
Reporter 1973 Supreme Court p. 1461], triumphs the clarion call of the power of judicial review
and the limits drawn upon the parliament, even in its legislative authority.” See Bijo Francis, Does
the Impeachment of the Chief Justice of Sri Lanka Matter, The Sri Lanka Guardian, 22 November
2012.
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a certain centrality in its functions and protection from interference from other
States or entities.

In modern parlance, two other requirements for Statehood have been identified:
willingness to observe international law; and a certain degree of civilization.

1.2 Sovereignty
1.2.1 Theoretical Aspects

Recognition by States of their sovereignty over their airspace inevitably pre-
supposes that this rule has already been entrenched in the annals of air law in an
earlier instrument. The Convention Relating to the Regulation of Aerial Navigation
signed by 26 States on 13 October 1919 established that the High Contracting
Parties recognize that every Power has complete and exclusive sovereignty over the
airspace above its territory.’

Even the 1919 Paris Convention merely recognized sovereignty of every State
over the airspace above its territory. This means that sovereignty over airspace was
already an established right at international law.

The concept goes back in time: to Roman times in fact:

States claimed, held, and in fact exercised sovereignty in the air space above their national
territories. . .and that the recognition of an existing territorial airspace of States by the Paris
Convention of 1919 was well founded in law and history.*

The Roman State adopted an all-embracing approach in ensuring the protection
of private and public rights of its citizens. It could not have assumed full jurisdiction
to lay down rules for its citizenry unless it exercised rights of sovereignty in
airspace as well as on land. The genesis of the concept of sovereignty in airspace
is traced to Emperor Justinian’s Corpus Juris Civilis, where the concept seemed to
be an inference from a passage in the Digest.” Accordingly, airspace at that time
became, at international law a contentious issue when it came to justifying the
removal of projections from an adjoining property over a place of burial. Bouve
added the view that airspace was new space added to accommodate man’s ability to
fly.® Thus, the right bestowed by the private law maxim Cujus est solum, ejus est
usque ad coelom was formally entrenched as a absolute right of a person under
ancient Roman law. This maxim, which means that a right of land ownership brings
with it rights of ownership of airspace above the land, was later found to be
unacceptable as an absolute rule. Disparaged by some commentators as the “prod-

uct of some black letter lawyer”,” the rule was later adapted to mean that no nation

3For an extended discussion on this issue see Milde (2012) at 8-10
4Cooper (1968) at 55.

42 tit.24, pr22 S 4.

*Bouve (1930).

"Baldwin (1910).



16 Part I.  Air Navigation

acquired any domain in what was known as navigable airspace until such domain
was needed to protect subjacent territory.®

The doctrine of sovereignty was introduced to the Western world by the French
philosopher Bodin. At a time when political attitudes were in transition from the
dominance of the universal church to a universal legal order, Bodin introduced
sovereignty as a supreme power over citizens and subjects that was not itself bound
by laws. Bodin elaborated that every independent community had to consider that
while acknowledging the authority of the law, a State was above the law if it wished
to govern successfully. Other jurists who supported the theory of exclusive sover-
eignty were Hugo Grotius, who maintained that sovereign States were independent
of foreign control, and Thomas Hobbes, who said that sovereignty was absolute and
its misuse was unthinkable. John Locke attempted to compromise the absolute
quality of sovereignty by opining that sovereignty was not absolute and unquestion-
able in that it was an exchange of social trust between the government and the
people. Accordingly, there was an inarticulate premise that a breach of the social
trust between the two parties would erode the concept of sovereignty.

The important question is how is sovereignty determined? Both juristic and
judicial opinion favor the view that sovereignty of airspace should be determined on
the role played by the importance of subjacent airspace in its relation to land and
sea. In other words, a symbolic possession of the airspace is necessary in order that
States can claim sovereignty over their airspace. Therefore, the concept of sover-
eignty becomes compatible with the concept of ownership of property with posses-
sion by the owner, to the exclusion of others. To determine sovereignty in airspace,
three elements would have to be resolved: the use of airspace; the nature of its
possession; and the nature of its control to the exclusion of others.

The use of airspace is inextricably linked to the social needs that the airspace in
question would subserve. Roscoe Pound envisaged that one of the fundamental
bases for the control and use of property was its sociological importance. There is
no difficulty in establishing a nexus between the sociological value of territorial
land and sea and the protection offered to them by the subjacent air space of a
country. Weber and Erlich both contended that the law is not a formal set of rules
but a prime method of establishing order in society and accordingly required a
person merely to show incontrovertible reason for the need to possess property. The
final element—the nature of control of airspace—can be subsumed in modern
juristic thought; that the modern interpretation of the concept of sovereignty is
not the ability to make war or to exploit others, but to legislate over a given State or
community.

Perhaps the most convincing justification for the acceptance of sovereignty in
airspace as the fundamental legal norm in air law is seen in Hans Kelsen’s pure
theory of the law. Kelsen considered that all international laws derived their basis
from a grundnorm or a basic legal postulate derived purely from law and not from
morality. This basic norm was international custom. In this context, the philosophy

8Cooper (1968) at 29.
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of air law is founded on the concept of sovereignty in airspace and would sustain its
credibility through this customary concept. The basic idea of sovereignty is then
taken to its final conclusion and ultimate justification by Pound when he states that

Men must be able to assume in civilized society that they may control, for purposes
beneficial to themselves, what they have created by their own labor and what they have
acquired under existing social and economic order. This is a final postulate of civilized
society

By the end of the nineteenth century, the private law concept of absolute
ownership of airspace over land was antiquated. The beginning of the twentieth
century saw the emergence of States’ sovereignty in airspace. The impetus for
public international law to take over the issue of rights over airspace was given by
the August 1904 aerial incident where Russian guards shot down the German
balloon Tschudi when it was flying outside Russian territory and two unrelated
but similar incidents that occurred in 1908 and 1910 respectively. The French
Government hastened to call a conference of European powers in 1910. For the
first time, participating States at this conference recognized airspace as belonging to
individual States.

Sovereignty in international law is the right to exercise the functions of a State
to the exclusion of all other States in regard to a certain area of the world. In
international aviation the concept of sovereignty is the fundamental postulate upon
which other norms and virtually all air law is based. Post World War II attitudes
towards the concept of sovereignty in airspace and the philosophy of air law range
between the unlimited public law right of a State to exercise sovereignty over its
airspace and the idea of free movement of air traffic. Professor O.J. Lissitzyn
analyses the concept of sovereignty in its modern development as having three
basic principles: that each State has exclusive sovereignty over its airspace; each
State has complete discretion as to the admission of any aircraft into its airspace;
and, that airspace over the high seas and other areas not subject to a State’s
jurisdiction is res nullius and is free to the aircraft of all States.

Sovereignty, in its pristine sense, involved independence of a State in regard to a
portion of the globe and the right to exercise therein, to the exclusion of any other
State, the function of a State. However in the 1960s and 1970s, a shift in focus of
international law, later fuelled by the end of the Cold War, impelled legal scholars
to view the concept of sovereignty as veering from the normative perspective of
exclusivity to an approach accommodating globalization and democratization.
Although political theory and social justice may have caused, through such events
as the disintegration of the Warsaw Pact; the reunification of Germany; and the
emergence of the Commonwealth of Independent States, a paradigm shift from
exclusive sovereignty to extended sovereignty, particularly with regard to the
exercise of some control over the high seas pertaining to air navigation, it remains
to be seen whether a clearly identifiable and distinct legal regime exists in this field.

Sovereignty has two attributes:

¢ Internal sovereignty, whereby a State exercises its exclusive right and compe-
tence to determine the character of its own institutions and to provide for their
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function. Internal sovereignty also includes the exclusive power of a State to
enact its own internal laws and to ensure their respect; and

e External sovereignty, whereby a State freely determines its relations with other
States or entities without the restraint or control of another State.

Justice Huber noted in the 1928 Island of Palmas case:

Sovereignty in the relations between States signifies independence. Independence in rela-
tion to a portion of the globe is the right to exercise therein, to the exclusion of any other
State, the function of a State. The development of the national organization of States during
the last few centuries and, as a corollary, the development of international law, have
established this principle of exclusive competence of the State in regard to its own territory
in such a way as to make it the point of departure in settling most questions that concern
international relations. Sovereignty in relation to a portion of the surface of the globe is the
legal gondition necessary for the inclusion of such portion in the territory of any particular
State.

Professor Bin Cheng addresses the principles governing post World War II
sovereignty over airspace as enunciated in Article 1 of the Chicago Convention
and concludes:

The now firmly established rule of international law that each State possesses complete and
exclusive sovereignty over the airspace above its territory means that international civil
aviation today rests on the tacit acquiescence or express agreement of States flown over.'?

Ian Brownlie, Professor of International Law at Oxford University cites the
principle corollaries of the sovereignty and equality of States as:

a jurisdiction, prima facie exclusive, over a territory and the permanent population living
there; a duty of non-intervention in the area of exclusive jurisdiction of other States; and the
dependence of obligations arising from customary law and treaties on the consent of the
obligor.'!

A more modern view is that which is taken by Brownlie (cited above) who, in his
book Principles of Public International Law states that the term sovereignty is
synonymous with independence. Article 2.4 of the United Nations Charter exhorts
all members of the United Nations to refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of any
State, or in any other manner inconsistent with the purposes of the United Nations.
In keeping with this fundamental premise, the 1965 Declaration on the Inadmissi-
bility of Intervention in the Domestic Affairs of States emphasized that no state has
the right to intervene, directly or indirectly, for any reason whatsoever, in the
internal or external affairs of any other State. The Declaration went on to say that
consequently, armed intervention and all other forms of interference or attempted
threats against the personality of the State or its political, economic and cultural

92RIAA, at pp. 829, at 838 (1928).

'%Cheng (1962) at 3. See also pages 317 for a discussion of the manner in which air rights devolve
upon carriers under the sovereignty doctrine of the Chicago Convention.

"Brownlie (1990) at 287.
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elements, are condemned. This principle was reaffirmed in the 1970 Declaration on
Principles of International Law contained in United Nations General Assembly
Resolution 2625.

Starke is inclined to stretch the principle of sovereignty to accommodate exter-
nal involvement by a State in the affairs of another in special circumstances:

... “Sovereignty” has a much more restricted meaning today than in the eighteenth and
nineteenth centuries when, with the emergence of powerful highly nationalized States, few
limits on State autonomy were acknowledged. At the present time there is hardly a State
which, in the interests of the international community, has not accepted restrictions on its
liberty of action. Thus most States are members of the United Nations and the International
Labour Organization (ILO), in relation to which they have undertaken obligations limiting
their unfettered discretion in matters of international policy. Therefore, it is probably more
accurate today to say that the sovereignty of a State means the residuum of power which it
possesses within the confines laid down by international law. It is of interest to note that this
conception resembles the doctrine of early writers on international, law, who treated the
State as subordinate to the law of nations, then identified as part of the wider “law of

nature”.'?

United Nations Secretary General Kofi Annan in defining sovereignty said:

State sovereignty is being redefined by the forces of globalization and international
cooperation. The state is now widely understood to be the servant of its people, not vice
versa. At the same time, individual sovereignty —the human rights and fundamental free-
doms of each and every individual as enshrined in our Charter— has been enhanced by a
renewed consciousness of the right of every individual to control his or her own destiny.13

Sovereignty technically precludes intervention by one State in the affairs of
another. Starke is inclined to stretch the principle of sovereignty to accommodate
external involvement by a State in the affairs of another in special circumstances:

The principle of non-intervention is part of international law and is based on the recognition
of the territorial sovereignty and integrity of States. Intervention is not permitted at interna-
tional law if such adversely affects the free choice of States made by virtue of State
sovereignty. Intervention becomes unacceptable when it restricts free choice of a State.'*

The above notwithstanding, it is incontrovertible that sovereignty is no longer an
absolute concept that would shield States against any internal acts of aggression or
irrationality against its citizens. Sovereignty can therefore no longer be accepted in
the international for a as seen an absolute protection against interference. It is no
longer an absolute right but a charge of responsibility on a State where it e is
accountable to both domestic and external constituencies. A Brookings Institute
study has recently revealed that in internal conflicts in Africa, sovereign states have
often failed to take responsibility for their own citizens’ welfare and for the
humanitarian consequences of conflict, leaving the victims with no assistance.

2Starke (1977) at 106.
13http: //users.lmi.net/wfanca/pp_annan_on_sov.html.
1“Starke, Supra Note 12. Ibid.
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Therefore, what is needed is a delicate balance between respect for State sover-
eignty and protection of the citizenry against arbitrary and capricious acts of States.

1.2.2 Practical Aspects

From an aviation perspective, the first official instance of sovereignty of airspace
under Article 1 of the Chicago Convention being recognized at ICAO was at its 21st
Assembly (held in Montreal from 24 September to 15 October 1974) where the
Assembly adopted Resolution A21-7 (the Airport of Jerusalem) where the Assem-
bly recognized that Jerusalem airport lay in the Arab occupied territories and was
registered under the jurisdiction of Jordan in ICAO’s Middle East Air Navigation
Plan. The Assembly, in the context of Article 1 of the Chicago Convention, resolved
that all Contracting States to the Convention should take all necessary measures to
refrain from operating, or giving permission to any airline to operate any air service,
whether scheduled or non-scheduled, to or from Jerusalem airport, unless prior
permission is granted pursuant to the relevant article'® of the Chicago Convention.

At the same session, the Assembly adopted Resolution A21-21 (Consolidated
Statement of Continuing Policies and Associated Practices Related Specifically to
Air Navigation) Appendix N of which declared that any Contracting State which
delegated to another State the Responsibility for providing air traffic services over
its territory to another State by mutual agreement did so without delegation of its
sovereignty.

At the same session the Assembly (Montreal, 24 September—15 October 1974)
adopted Resolution A21-21 (consolidated statement of continuing policies and
associated practices related specifically to air navigation) Appendix N of which
resolved inter alia that any Contracting State which delegates to another State the
responsibility for providing air traffic services within airspace over its territory does
so without derogation of its sovereignty.

Encroachment on the sovereignty over the territory of one State by another has
been subject to consideration by the ICAO Council on several occasions.

On 24 February 1996, the United States registered private (general aviation)
civil aircraft were shot down by Cuban military aircraft, which resulted in the loss
of four lives. Consequent upon information received from the United States autho-
rities of the incident, the President of the ICAO Council, on 26 February 1996,

15 According to Article 5 each contracting State agrees that all aircraft of the other contracting
States, being aircraft not engaged in scheduled international air services shall have the right,
subject to the observance of the terms of this Convention, to make flights into or in transit non-stop
across its territory and to make stops for non-traffic purposes without the necessity of obtaining
prior permission, and subject to the right of the State flown over to require landing. Each
contracting State nevertheless reserves the right, for reasons of safety of flight, to require aircraft
desiring to proceed over regions which are inaccessible or without adequate air navigation
facilities to follow prescribed routes, or to obtain special permission for such flights. Article 6
states that no scheduled international air service may be operated over or into the territory of a
contracting State, except with the special permission or other authorization of that State, and in
accordance with the terms of such permission or authorization.
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wrote to the Government of Cuba expressing his deep concern and requesting
authentic and authoritative information pertaining to the incidents.'® Further devel-
opments ensued on 27 February 1996 when the United States formally requested
that the Council of ICAO consider the matter under Article 54(n) of the Chicago
Convention, and, on the same day, the United States Security Council issued a
statement through its President deploring the shooting down, by Cuban military
aircraft, of the two United States registered aircraft. The Security Council also
alluded to Article 3 bis of the Chicago Convention and the Montreal Protocol of
1984 which provide that States must refrain from the use of weapons against civil
aircraft in flight and must not endanger the lives of persons on board and the safety
of aircraft. The Security Council requested the ICAO Council to look into the
matter and report to it as soon as possible.'” For its part, Cuba, in its communica-
tions to the President of the Council, chronicled a series of chronological violations
by United States registered aircraft. This was followed by a further communication
on 28 February 1996 from the Cuban Ministry of Foreign Affairs addressed to the
Secretary General of ICAO alluding to a series of violations, which had allegedly
increased in number over a 20 month period, of Cuban airspace by civil aircraft
registered and based in the United States. The Government of Cuba urged ICAO to
carry out an extensive investigation into the violations, repeated over the years, of
Cuban airspace by aircraft coming from the United States, including the incidents
of 24 February 1996.

The communications received by ICAO with regard to the incidents of
24 February 1996 clearly required the Organization, under Article 54(n) of the
Chicago Convention, to investigate two issues:

e The incidents of 24 February 1996, an investigation into which was requested
both by the United States and Cuba; and

e Repeated violations of Cuban airspace by aircraft registered and based in and
coming from the United States, alleged by Cuba which requested an investiga-
tion.

When the abovementioned issues were addressed by the ICAO Council on
6 March 1996, the position taken by the United States was primarily based on
Article 3 bis of the Chicago Convention, whereby the US claimed that there was a
duty incumbent upon every State to refrain from resorting to the use of weapons
against civil aircraft in flight. Accordingly, the United States claimed that the
Cuban action was a blatant violation of international law and that firing on
unarmed, known civil aircraft could never be justified. The United States claimed

'*Memorandum PRES AK/97 dated 26 February 1996 from President of the Council to Repre-
sentatives on the Council, Attachment.

7S/PRST/1996/9, 27 February 1996 at 35 LL.M. 493 (1996).
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that, consequently, as required at international law, the Cuban Government should
pay appropriate compensation to the families of those whose lives were lost."®

In response, the Cuban Delegation claimed that Cuba had been a victim of
violations of its sovereignty and territorial integrity for many years which involved
aircraft coming from the territory of the United States and that, over the past
20 months, as many as 25 such incursions and violations had been detected by
Cuba. Cuba also counterclaimed that, in response to the reference by the United
States of Article 3 bis, there was a stipulation in the Article obliging every civil
aircraft to comply with orders of the subjacent State making the State of origin of
the aircraft obligated to ensure compliance with such orders. Another argument
adduced by Cuba was that paragraph (d) of Article 3 bis, that each Contracting State
was required to take appropriate measures to prohibit the deliberate use of any civil
aircraft registered in that State, inter alia, for any purpose inconsistent with the
Chicago Convention, was applicable to the instances concerned.

The overall trend in the Council, when the US—Cuba dispute was taken up, was
indicative of a consensus that action taken by Cuba was deplorable'® and, in the
words of the United Kingdom which seemingly echoed the general view: “the
principle is simple. Weapons must not be used against civil aircraft in international
and civil aviation”.?’ On the issue of violation of airspace, which was brought up by
Cuba, many States voiced the view that there was indeed an obligation on the part
of all States to refrain from violating the sovereignty of States, while some States
focused their attention on Article 4 of the Convention which requires that civil
aviation must not be used for any purpose inconsistent with the aims of the
Convention.

The United Nations Security Council adopted Resolution 1067, adopted on 26
July 1996, after noting various statements and resolutions by the President of the
Security Council and International Civil Aviation Organization (ICAO) deploring
the shooting down of two civilian aircraft by the Cuban Air Force on 24 February
1996, the Council called on Cuba to comply with international obligations relating
to aviation, particularly the Convention on International Civil Aviation.

The Security Council recalled the sovereignty that all countries had in the
airspace above their territory and territorial waters. In this regard, all countries
had to abide by principles, rules and standards in the Convention on International
Civil Aviation (Chicago Convention), including rules relating to the interception
and non-use of weapons against civil aircraft.

The Resolution noted that the shooting down of the two planes, which were part
of the Brothers to the Rescue organisation run by Cuban exiles, was a violation of
the principle that no weapons were to be used against civil aircraft in flight and that,
when intercepting such aircraft, the lives of those on board not should be

ICAO Doc 9676-C/1118, C-MIN 147/1-16: Council—147th Session, Summary Minutes with
Subject Index at 68-71.

1d. at 79-92.
201d. at 88.
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jeopardised. Cuba had argued that the flights were provocative acts in its airspace.
Condolences were expressed to the families of the four persons who died as a result
of the interception, which was condemned by the Council. All the parties were
called to respect international civil aviation laws and procedure, while at the same
time reaffirming the right of states to use appropriate measures against aircraft
being used for purposes contrary to that of the Chicago Convention.

Due to its inherent complexities, this was clearly one issue which demanded that
ICAQ’s diplomatic fabric be tested to its limits. The wisdom and diplomacy of the
President of the Council proved invaluable when he advised the Council of the three
alternatives available to Council in its pronouncement: resolution; decision; or
conclusion. The President further advised the Council that whether the Council
pronounced by resolution, by decision or by conclusion, any one of these would be
binding in terms of implementation. Consequently, the President of the Council
presented a revised version of the draft Resolutions presented by both the United
States and by Cuba, for consideration of the Council. The draft Resolution sug-
gested by the President, while recognizing that the use of weapons against civil
aircraft in flight is incompatible with elementary considerations of humanity and
the norms governing international behaviour, reaffirmed that States must refrain
from the use of weapons against civil aircraft in flight and that, when intercepting
aircraft, the lives of persons on board and the safety of the aircraft must not be
endangered. For action, the draft Resolution required that the Secretary General
initiate an investigation into the shooting down of the aircraft immediately, in
particular with reference to the request of the United Nations Security Council
Resolution, and that the Report of such investigation should be made available to
the Council within 60 days in order to be transmitted to the United Nations Security
Council.*!

As to the relevance of including a reference to Article 3 bis in the Resolution, the
President of the Council advised that Article 3 bis merely recognized a principle of
customary international law and there was an addition to the principles embodied in
the Convention. As such, it was the President’s view that there was no need for the
resolution to reaffirm an Article which in effect was an affirmation of the humani-
tarian principles already incorporated in the text.”” It is noted that, by effectively
precluding the express mention of a principle of customary international law as
incorporated into the Chicago Convention, the Council played its ultimate role in
diplomacy and political rectitude, by staying within the parameters of its own
jurisdiction and avoiding incursions into judgment prior to facts being properly
ascertained.

The final Resolution of the ICAO Council, adopted on 27 June 1996 following
the Report of the Secretary General, embodies two critical principles. These were
that the Council recalled and recognized the principle that every State has complete
and exclusive sovereignty over the airspace above its territory and that the territory

2114, at 102-103.
2bid. at 103.
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of a State shall be deemed to be the land areas and territorial waters adjacent
thereto; and that States must refrain from the use of weapons against civil aircraft in
flight and that, when intercepting civil aircraft, the lives of persons on board and the
safety of the aircraft must not be endangered. Integral to the Resolution was also the
principle that each Contracting State should ensure that appropriate measures are
taken to prohibit the deliberate use of any civil aircraft registered in that State or
operated by an operator who has his principal place of business or permanent
residence in that State for any purpose inconsistent with the Chicago Convention.
The Council’s condemnation of the use of weapons against civil aircraft involved
the explicit mention of Article 3 bis at this advanced stage of the resolution making
process, which, when examined from a diplomatic perspective, is seemingly appro-
priate and purposeful.

The Council Resolution was an example of the comprehensive manner in which
the Council addresses issues referred to it under Article 54(n). Additionally, the
Resolution masterfully indicates the views of the Council by recognizing that, while
on the one hand it should be recognized that all states have complete and exclusive
sovereignty over the air space above their territories and that such sovereignty
should not be encroached upon, on the other hand States do not have the right to use
weapons against aircraft endangering the lives of those on board, no matter what the
circumstances.

In the consideration of ICAO’s role as a specialized agency of the United
Nations which is from time to time called upon to address contentious issues at
the request of its Contracting States, it is inevitable that some determination must be
made on whether ICAO should refrain from transgressing the parameters of inter-
national politics within its diplomatic efforts. The US—Cuba issue was clearly one
where the ICAO Council traversed the diplomatic rope with a balanced sense of
purpose and dedication to its role. The duality of sovereignty and protection of its
territory by a State balanced well with the somewhat peremptory admonition that
whatever the rights of a State may be, the use of weaponry could not be condoned
under any circumstance.

The extent to which ICAO will be exposed politically in issues addressed by the
Council is perhaps best illustrated by the consideration of the Council, in 1988 of
the Iran Air incident. This concerned the shooting down of an Iran Air Airbus A300
(IR655) carrying commercial passengers on a scheduled flight from Bandar-Abbas
(Iran) to Dubai. The aircraft was brought down by the U.S.S. Vincennes over the
Persian Gulf, resulting in the death of all 290 persons on board the aircraft. The
incident, which occurred on 3 July 1988, was considered by the Council at several
of its meetings, notably on 7 December 1988 when the Council adopted its decision.
The Council decision, while recalling the event of 3 July 1988, acknowledged the
fact finding investigation report of the Secretary General of ICAO, and urged all
States to take all necessary action for the safety of navigation of civil aircraft,
particularly by assuring effective coordination of civil and military activities. The
Resolution went on to refer to the fundamental principle of general international
law that States must refrain from resorting to the use of weapons against civil
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aircraft and urge States to ratify Article 3 bis as soon as possible if they had already
not done so.

One of the emergent facts about the ICAO Council which became clear was the
Council’s resolve to address its deliberations to purely technical issues pertaining to
the incident, while stringently avoiding political issues and pitfalls. This is certainly
true of all incidents discussed above, where the Council restricted its scope to
technical issues as applicable to the principles embodied in the Chicago Convention.

Take concerted action towards suppressing all acts which jeopardized the sage
and orderly development of international air transport. In this context, the most
forceful example of ICAO’s role can be seen in Resolution A20-2—Acts of
Unlawful Interference with Civil Aviation, adopted in March 1973 by the Assem-
bly, which reaffirmed ICAQ’s role as facilitating the resolution of questions which
may arise between Contracting States in matters affecting the safe and orderly
operation of civil aviation throughout the world.*?

On 1 September 1983, the President of the Council of ICAO received a com-
muniqué from the Minister of Foreign Affairs of the Republic of Korea that Flight
KE 007 which was being carried out by a Korean Airlines Boeing 747 passenger
airliner had disappeared off the radar screens after it took off from Anchorage,
Alaska on 31 August 1983 bound for Seoul. The Minister requested ICAO’s
assistance with regard to ensuring the safety of the passengers, crew and aircraft.”*
The diplomatic response of the President was instantaneous and immediate, con-
taining a message to the Minister of Civil Aviation of the USSR. It stated that
information had been received by ICAO that an aircraft may have possibly landed
in Soviet territory and that ICAO was confident that the Soviet authorities were
rendering all assistance to persons and property concerned.”

As an initial response to the incident, the ICAO Council met in extraordinary
session on 15 and 16 September 1983 at the request of the Government of the
Republic of Korea and the Government of Canada, and adopted a resolution which
averred to the fact that a Korean Air Lines civil aircraft was destroyed on Septem-
ber 1, 1983 by Soviet military aircraft. The Council, by Resolution, expressed its
deepest sympathy to the families bereaved in this tragic incident; and reaffirmed the
principle that States, when intercepting civil aircraft, should not use weapons
against them. Inter alia, the Resolution also deplored the destruction of an aircraft
in commercial international service resulting in the loss of 269 innocent lives and
recognized that such use of armed force against international civil aviation is
incompatible with the norms governing international behaviour and elementary
considerations of humanity and with the rules, Standards and Recommended
Practices enshrined in the Chicago Convention and its Annexes. The Council

ZFor the resolutions quoted above, see Doc 8900/2 Repertory—Guide to the Convention on
International Civil Aviation, Second Edition, 1977 at pp. 1-3.

Z*Memorandum dated 2 September 1983 from President of the Council to the Representatives on
the Council, Attachment 1.

3]d. Attachment 2.
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directed the Secretary General to institute an investigation to determine the facts
and technical aspects relating to the flight and destruction of the aircraft and to
provide an interim report to the Council within 30 days of the adoption of this
Resolution and a complete report during the 110th Session of the Council. All
parties were requested to cooperate fully in the investigation.

The issue was further discussed under the auspices of ICAO at the 24th
(Extraordinary) Session of the ICAO Assembly which met at Montreal from 20
September to 7 October 1983 with the participation of 131 Contracting States. In
the general discussion, much attention focused on the tragedy of the Korean Air-
lines flight 007 and on the resolutions of the Extraordinary Session of the Council.
The Assembly adopted Resolution A24-5 which, while endorsing Council action
taken so far, urged all Member States to cooperate fully in their implementation.

During the Assembly, the Delegation of Canada presented a proposal for a new
Convention on the Interception of Civil Aircraft®® and the Assembly referred the
proposal to the Council of ICAO for further study on the understanding that the
Council was empowered to consider the inclusion of this item into the General
Work Programme of the Legal Committee.

At its 138th Session, the Council examined the interim report of the ICAO
investigative team into the KAL 007 incident and progress made in collecting
facts regarding the shooting down of the aircraft. The Council noted the excellent
cooperation provided to the ICAO investigative team by the Contracting States
concerned and noted that a final report on the ICAO investigation would be placed
by the Secretary General before the Council at its 139th Session.

The completed report of the Secretary General was presented to the Council
during its 139th Session”” and the Council closed the matter of KAL 007 on 14 June
1993. From a diplomatic perspective, and irrespective of the findings of the
Report—which are not relevant to this work—it must be noted that the outcome
of the Report and discussions that ensued in the Council endorsed the usefulness of
the Council. As reflected in the Statement issued in Council by the Republic of
Korea:

The Council must once again make it clear to the world that, while reaffirming the principle

of prohibition of the use of arms against civil aircraft, it unreservedly condemns the

destruction of a civilian aircraft simply because it strayed into the airspace of another
28

country.

The role of the ICAO Council was aptly brought to bear by the United Kingdom
during the Council’s deliberations on KAL 007, which was supported by several
other States, that the Council should not seek to endorse the conclusions and
recommendations in the Report since it was not a tribunal seeking to reach a

*°A24-WP/85.
?’See C-WP/9781 Appendix for the Secretary General’s Report.

2ICAO Doc 9615-C/1110, C-MIN 139/1-17: Council—139th Session, Summary Minutes with
Subject Index at 69.
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judgment on the facts.”” The significance of the Council’s role as a diplomatic tool
in international civil aviation is borne out by the Summary of the President of the
Council which formed the substance of the Council Resolution which followed and
which, inter alia, expressed appreciation for the full cooperation extended to the fact
finding mission by the authorities of all the States concerned. The President
appealed to all Contracting States to ratify Article 3 bis to the Chicago Convention
which approved the fundamental principle of general international law that States
must refrain from resorting to the use of weapons against civil aircraft.

The KAL 007 investigation and the ICAO approach to the issue of dispute
resolution was clearly a reiteration of the position taken by the Council in its earlier
determination of the Libya—Israel dispute in 1973. The incident concerned the
shooting down of a Libyan Airlines Boeing 727 aircraft by Israeli fighter aircraft
on 21 February 1973 over Israeli occupied Sinai territory. One hundred and ten
persons were killed in the incident and the Boeing 727 aircraft involved was
completely destroyed. As an immediate response, the ICAO Council convened the
19th Session (Extraordinary) of the Assembly, at which speakers generally con-
demned the act of destruction. An investigation was called for and the Assembly
proceeded to adopt Resolution A19-1 which stated that the Assembly, having con-
sidered the item concerning the Libyan civil aircraft shot down on 21 February 1973
by Israeli fighters over the occupied Egyptian territory of Sinai, condemned the
Israeli action which resulted in the loss of innocent lives. Convinced that such an
action adversely affects and jeopardizes the safety of international civil aviation and
therefore, emphasizing the urgency of undertaking an immediate investigation, the
Assembly directed the Council to instruct the Secretary General to institute
an investigation in order to undertake fact findings and report to the Council.
The Assembly also called upon all parties involved to cooperate fully in the investi-
gation.™

Consequently, the Secretary General of ICAO presented his report,' which was
in effect a report of the Secretariat investigative team containing, inter alia, a draft
resolution’” developed by numerous ICAO Contracting States. Pursuant to sus-
tained discussion in Council, the Representatives on Council agreed upon a Reso-
lution which was adopted by the Council. The Resolution, while recalling United
Nations Security Council Resolution 262 of 1969, which condemned Israel for
premeditated action against Beirut International Airport resulting in the destruction
of 13 commercial and civil aircraft, expressed its deep conviction and belief that
such acts constitute a serious danger against the safety of international civil
aviation, and recognized that such an attitude is a flagrant violation of the principles
enshrined in the Chicago Convention.

Id. at 72.

3ICAO Doc 9061, Chapter II, note 60.
3C-WP/5764, Attachment.
32C-WP/5792 at p. 33.
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The above statement of the ICAO Council truly typifies the quintessentially
diplomatic approach taken by ICAO on contentious issues between ICAO Con-
tracting States. If one analyses the first part of the Council Resolution as given
above, it is difficult not to note that the Council has skilfully restated an already
adopted resolution of the United Nations, ensuring that, while avoiding being
judgmental, it nonetheless conveys to the international aviation community its
position on the issue at hand.

In the second part of the Resolution, the Council proved to be even more
dexterous, in courageously taking a stand by strongly condemning the Israeli action
which resulted in the destruction of the Libyan civil aircraft and the loss of 108
innocent lives, and urging Israel to comply with the aims and objectives of the
Chicago Convention. The mastery of the Council, in encompassing into a single
resolution compelling precedent established by a United Nations resolution
together with its own resolute position, is diplomacy at its most astute. The
dexterity of the Council in this instance must not be mistaken for tendentiousness
nor deviousness as the Council Resolution is clearly forthright and direct.

The extent to which ICAO will be exposed politically in issues addressed by the
Council is perhaps best illustrated by the consideration of the Council, in 1988 of
the Iran Air incident. This concerned the shooting down of an Iran Air Airbus A300
(IR655) carrying commercial passengers on a scheduled flight from Bandar-Abbas
(Iran) to Dubai. The aircraft was brought down by the U.S.S. Vincennes over the
Persian Gulf, resulting in the death of all 290 persons on board the aircraft. The
incident, which occurred on 3 July 1988, was considered by the Council at several
of its meetings, notably on 7 December 1988 when the Council adopted its decision.
The Council decision, while recalling the event of 3 July 1988, acknowledged the
fact finding investigation report of the Secretary General of ICAO, and urged all
States to take all necessary action for the safety of navigation of civil aircraft,
particularly by assuring effective coordination of civil and military activities. The
Resolution went on to refer to the fundamental principle of general international
law—that States must refrain from resorting to the use of weapons against civil
aircraft—and urged States to ratify Article 3 bis as soon as possible if they had
already not done so.

States have a responsibility to respect the sovereignty of other nations. Apart
from the direct attribution of responsibility to a State, particularly in instances
where a State might be guilty of a breach of treaty provisions, or violate the
territorial sovereignty of another State, there are instances where an act could be
imputed to a State.®” Imputability or attribution depends upon the link that exists

*There are some examples of imputability, for example the incident in 1955 when an Israeli civil
aircraft belonging to the national carrier El Al was shot down by Bulgarian fighter planes, and the
consequent acceptance of liability by the USSR for death and injury caused which resulted in the
payment of compensation to the victims and their families. See 91 /LR 287. Another example
concerns the finding of the International Court of Justice that responsibility could have been be
imputed to the United States in the Nicaragua case, where mines were laid in Nicaraguan waters
and attacks were perpetrated on Nicaraguan ports, oil installations and a naval base by persons
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between the State and the legal person or persons actually responsible for the act in
question. The legal possibility of imposing liability upon a State wherever an
official could be linked to that State encourages a State to be more cautious of its
responsibility in controlling those responsible for carrying out tasks for which the
State could be ultimately held responsible. In the same context, the responsibility of
placing mines was attributed to Albania in the Corfu Channel case since the court
attributed to Albania the responsibility, since Albania was known to have knowl-
edge of the placement of mines although it did not know who exactly carried out the
act. It is arguable that, in view of the responsibility imposed upon a State by the
Chicago Convention on the provision of air navigation services, the principles of
immutability in State responsibility could be applied to an instance of an act or
omission of a public or private official providing air navigation services.

The sense of international responsibility that the United Nations ascribed to itself
had reached a heady stage at this point, where the role of international law in
international human conduct was perceived to be primary and above the authority
of States. In its Report to the General Assembly, the International Law Commission
recommended a draft provision which required that:

Every State has the duty to conduct its relations with other States in accordance with
international law and with the principle that the sovereignty of each State is subject to the
supremacy of international law.**

This principle, which forms a cornerstone of international conduct by States,
provides the basis for strengthening international comity and regulating the conduct
of States both internally—within their territories—and externally, towards other
States. States are effectively precluded by this principle of pursuing their own
interests untrammelled and with disregard to principles established by international
law.

Generally under legal theory, each State is sovereign and equal and the term
sovereignty may be used as a synonym for independence. However, in modern
parlance, with the rapid growth in telecommunications and global competition and
rivalries, no State can be entirely sovereign to the exclusion of others. Today, the
words “sovereignty” and “intervention” tend to be interlinked in practice.

If Starke is right, and sovereignty is the residuum of power within the parameters
prescribed by international law, and most States circumscribe their actions in the
interests of the international community, then no State has the moral right to reject
the collective will of the international community with regard to its internal acts if
they jeopardise the populace within that State. At the same time, the international

identified as agents of the United States. See Nicaragua v. the United States, ICJ Reports 1986, 14.
Also, 76 ILR 349. There was also the instance when the Secretary General of the United Nations
mediated a settlement in which a sum, inter alia of $ 7 million was awarded to New Zealand for the
violation of its sovereignty when a New Zealand vessel was destroyed by French agents in New
Zealand. See the Rainbow Warrior case, 81 AJIL, 1987 at 325. Also in 74 ILR at 241.

34Reporz‘ of the International Law Commission to the General Assembly on the Work of the st
Session, AICN.4/13, June 9 1949, at 21.
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community cannot expect to claim the right to arbitrarily intervene in the internal
acts of a State unless there is overwhelming consensus within that community. This
is a delicate balance of diplomacy best left to seasoned diplomats.

1.2.3 Territoriality

As mentioned earlier in the Preface, although the Chicago Convention does not
mention aviation and environmental protection (which was not a subject of concern
at all in 1944) the Convention has been dragged into a spat that has developed with
the enforcement by the European Union of its extension to aviation of the European
Emissions Trading Scheme. Many States who have opposed this scheme do so on
the basis that it erodes the protection afforded to sovereign States by Article 1.

In 2003, The European Union, by Directive 2003/87/EC>> amended the Euro-
pean Union’s Emissions Trading Scheme (EU ETS) to include the aviation sector in
the scheme. Initially, in 2011, only flights between EU airports were to be included
in the Scheme. From 2012 this was extended to all flights arriving at or departing
from an EU airport. This means that the EU-ETS is applicable to any airline and its
flight from anywhere in the world that is destined to Europe and vice versa. This
would mean that the Scheme would be applicable, for example, to an American
carrier’s flight from New York to London all the way, covering inter alia emissions
released over American airspace right through the flight over other territorial
airspace before entering European airspace. Detractors of EU-ETS claim that this
is extra territorial application of European law. Another contention is that EU has
not made it clear as to where the funds collected under the Scheme would go. Brian
Havel and John Mulligan, in a meticulously analyzed and well-reasoned article
have addressed the issue of extra-territoriality—the bone of contention with all
opponents to the EU-ETS as follows:

The planned extension of the European Union emissions trading scheme to non-EU carriers
has provoked vociferous opposition and prompted debate among scholars and practitioners
of international and environmental law. US airlines challenged the relevant EU directive in
the English High Court, arguing that it is incompatible with international law... the
Advocate General and the Court, in their juristic pronouncements regarding the novel
legal issues in this case, exalt political concerns over adherence to traditional understand-
ings of fundamental principles of international aviation law, notably sovereignty, extrater-
ritoriality, and the applicability of the Chicago Convention. . .*®

3The European Union Emission Trading Scheme (EU ETS) is the largest multi-national, green-
house gas emissions trading scheme in the world and is a main pillar of EU climate policy. Under
the Scheme, each participating country has a National Allocation Plan (NAP) specifying caps on
greenhouse gas emissions for individual power plants and other large point sources. Each facility
gets a maximum amount of emission “allowances” for a particular period (e.g. 2005-2007). To
comply, facilities can either reduce their emissions or purchase allowances from facilities with an
excess of allowances. Progressively tightening caps are foreseen for each new period, forcing
overall reductions in emissions.

36See generally, Havel and Mulligan (2012) at 3-33.
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Extra territorial jurisdiction is exercised when a State (or in this case a commu-
nity of States) seeks to apply its laws outside its territory in such a manner as may
cause conflicts with other States.?’ It can be justified by the invocation of the effects
doctrine or the “effects theory” which goes beyond the principles of sovereignty.
This theory relates to a situation where a State assumes jurisdiction beyond its
territorial limits on the ground that the behaviour of a party is adversely affecting
the interests of that State by producing “effects” within its territory. It does not
matter whether all the conduct and practices take place in another State or whether
part of the conduct is within the State adopting the legislation. In the latter instance,
the conduct of the party would come under the “objective territorial principle”
where part of the offence takes place within the jurisdiction. In the case of aircraft
engine emissions, the applicable principles would come under both headings as
trans-boundary pollution of the environment by an aircraft which flies into Europe
may involve the emissions of gases in one State that could cross boundaries and
affect Europe.

The effects doctrine has been robustly applied in the United States particularly in
the field of antitrust legislation.*® Judicial recognition of the principle lay in the
premise that any State may impose liabilities, even upon persons not within its
allegiance, for conduct outside its borders that has consequences within its borders
which the State reprehends.?® This blanket principle was later toned down within
the United States to acknowledge growing international protests against the wide
ranging and arbitrary manner in which the principle could be applied. The modifi-
cation involved the need to prove intentional conduct and the fact that the effect
should be substantial for the doctrine to be applied.* In addition, courts began to
insist on a jurisdictional rule of reason that involved consideration of interests of
other nations and the nature of relationship between the US and the actors
concerned. It is also noteworthy that the Third Restatement of Foreign Relations
Law provides that a State may exercise jurisdiction based on the effects in the State
when the effect or intended effect is substantial and the exercise of jurisdiction is
reasonable.*' Reasonableness is based on the extent the enacting State limited its

¥"There is a general common law presumption against the extra territorial application of legisla-
tion. See the House of Lords decision in Holmes v. Bangladesh Biman Corporation [1989] AC
1112 at 1126; 87 ILR 365 at 369. Also, Air India v. Wiggins [1980] IWLR 815t 819; 77 ILR 276
at 27.

3See The US Sherman Antitrust Act 1896 15 USC paras 1ff.

PUS. v. Aluminium Company of America, 148 F.2d 416 (1945).

“OTimberlane Lumber Company v. Bank of America 549 F.2d 597 (1976); 66 ILR, 270. Also,
Mannington Mills v. Congoleum Corporation, 595 F.2d 1287 (1979); 66 ILR, 487.

“IThe Third Restatement constitutes a comprehensive revision of the earlier (1965) Restatement,
covering many more subjects, and reflecting important developments in the intervening decades.
This Restatement consists of international law as it applies to the United States, and domestic law
that has substantial impact on the foreign relations of the United States or has other important
international consequences.
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jurisdiction so as to obviate conflict with the jurisdiction of the State affected to the
extent possible.

The 1984 case of Laker Airways v. Sabena* held that once law was declared
applicable it could not be subject to qualification or ignored by virtue of comity.*?
However, changes could be effected through diplomatic negotiations. The United
States Supreme Court ruled in 1993 that US legislation (in this case the Sherman
Act) could apply to foreign conduct that was meant to produce some substantial
effect in the United States.** Extra territorial application of laws can be effectively
rendered destitute of effect by blocking legislation®* which a State can enact to
preclude the application of a foreign law to citizens of that State.

In several instances, the United States has controlled or influenced activities
occurring outside its borders which are calculated to harm the environment. For
example: Congress passed a law prohibiting persons and vessels subject to the
jurisdiction of the United States from “taking” (killing or injuring) marine mam-
mals on the high seas; The EPA issued subpoenas to American companies demand-
ing information on the use and release of chemicals from companies operating in
Mexico, with a view to curbing pollution from the New River in Mexico from
flowing into the United States; and Congress passed a law banning the import of
ivory from countries that did not have an elephant protection programme, so that
the numbers of elephants in Africa and Asia would not decrease due to poaching.

The United States has also used trade and investment measures to influence the
conduct of other States. For example, during the 1990s, Congress drew a link
between the human rights record of China with most-favoured nations treatment
of the World Trade Organization. There have also been instances where goods from
States are banned from importation to the United States unless that State complies
with certain standards set in U.S. law. Conversely US exports are banned from
import into those countries.

In every instance of extra territorial jurisdiction, there are two issues to be
considered: the first is whether the State or group of States has the authority to

42731 F.2d 909 (1984).

43Comity, at law, refers to legal reciprocity where one jurisdiction will extend certain courtesies to
other nations, particularly by recognizing the validity and effect of their executive, legislative and
judicial acts. The term refers to the idea that courts should not act in a way that demeans the
jurisdiction, laws, or judicial decisions of another country. It is especially important in the
application of principles of public international law. Part of the presumption of comity is that
other nations will reciprocate the courtesy shown to them.

“Hartford Fiore Insurance Company v. California, 113 S. Ct. 2891 (1993) per Souter J.

“>The most common instance of blocking legislation concerns the prevention of private informa-
tion being demanded and obtained from nationals of a State by another State. Several countries
have enacted so-called “blocking legislation.” Blocking legislation mandates the confidentiality of
information and documents and attempts to block foreign efforts to obtain evidence from residents
of the enacting jurisdiction. It is often enacted by countries seeking to foster banking and financial
industries, such as Switzerland, the Bahamas, Panama and Vanuatu. It generally prohibits resi-
dents of those countries and corporations doing business there disclosing confidential business
information about others doing business there.
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exercise extra territorial jurisdiction; and the second is, whether the exercise of that
authority reasonable (taking into consideration the law concerned and the potential
foreign policy conflicts).

1.2.4 Air Space and Outer Space

The Permanent Court of International Justice, when requested for a definition of
“air space” in the 1933 Eastern Greenland’s Case,*® was of the view that the natural
meaning of the term was its geographical meaning. The most fundamental assump-
tion that one could reach from this conclusion is that air space is essentially geo-
physical, meaning that it is space where air is found. Simplistically put, “air space”
has been considered as going upwards into space from the territorial boundaries of a
State and downwards to the centre of the Earth, in the shape of an inverted cone.
This theory, advanced mathematically, in terms of space where air is found, would
encompass the atmosphere, which has is layered into components starting from the
troposphere (from sea level to about 10 km); the stratosphere (from about 10 to
40 km up); the ionosphere (from about 40 to 375 km); and the exosphere (from 375
to 20,000 km). Based on this methodology, a sub-orbital flight, which goes up to
about 62.5 miles (100 km) above the landmass of the Earth, would hover some-
where in the lower level of the ionosphere, prompting the conclusion that it is a
space flight traversing outer space, while others would maintain that the vehicle
does not leave the Earth’s atmosphere and therefore is airborne.

The United Nations Committee on the Peaceful Uses of Outer Space (UNCO-
PUQS), which is the UN forum where technical and legal aspects of space activities
with global impact are considered, has discussed the issue of the definition and
delimitation of outer space from 1962 and no definite conclusion has been reached
so far in this regard. In this connection, it is of interest to note that the Legal
Subcommittee of UNCOPUOS, through its Working Group on Matters Relating to
the Definition and Delimitation of Outer Space, has been considering possible legal
issues with regard to aerospace objects. A questionnaire thereon has been circulated
to all U.N. Member States. A compilation of the replies received so far and an
analytical summary of such replies, as well as a historical summary on the consid-
eration of the question on the definition and delimitation of outer space, may be
found on the OOSA website."’

As debated for decades in the framework of UNCOPUQS, it may be questioned
whether the vertical limit of airspace would be critical to determine the scope of
applicability of air law as opposed to international space law conventions (spatialist
approach), or whether the type of activities at issue would determine which law
should apply (functionalist approach) to sub orbital flights. The latter school of
thought submits that flights which would be passing merely in transit through (sub)

4SpCIJ Series A/B, No. 53, at pp. 53ff.

47www.oosa.unvienna.org/index.html.
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orbital space in the course of an earth-to-earth transportation would be in air space
and therefore remain subject to principles of air law.

A sub-orbital flight is a flight up to a very high altitude which does not involve
sending the vehicle into orbit. ‘sub-orbital trajectory’, which a sub orbital flight
would follow, is defined in the legislation of the United States as

The intentional flight path of a launch vehicle, re-entry vehicle, or any portion thereof,
whose vacuum instantaneous impact point does not leave the surface of the Earth.

In 2004, SpaceShipOne was the first private vehicle to complete two sub-orbital
flights within 2 weeks carrying weight equivalent to three human adults up to about
62.5 miles (100 km) to win the Ansari X Prize. It was carried during 1 h by an
aeroplane up to nearly 50,000 feet (9.5 miles) from where it was released into a
glide and then propelled vertically for 80 s by a rocket motor to an altitude of more
than 62 miles at apogee, reaching a speed over Mach 3. Then falling back to return
to earth, it re-entered the atmosphere and glided during 15-20 min before landing
back on the runway of departure.

SpaceShipOne, strictly speaking, does not operate as an aeroplane or even as an
aircraft during the ballistic portion of the flight while it is not supported by the
reactions of the air, even though some degree of aerodynamic control exists
throughout the trajectory from launch altitude until the craft enters the upper
reaches of the atmosphere where the air density is no longer sufficient for aerody-
namic flight. After apogee, during re-entry into the atmosphere the vehicle transi-
tions to unpowered aerodynamic (gliding) flight for the return to earth.
Consequently, depending upon some design and operational aspects, it could be
considered operating as an aircraft in flight during this latter portion of the journey.

Therefore, such vehicles could fulfil the principal elements in the definition of
aircraft and be used as such during a portion of their flights, but they offer some
characteristics of a rocket as well. It is likely that other vehicles engaged in the
future in such sub-orbital flights would similarly be of an hybrid nature, taking into
account that developments to come may lead to a range of designs, some of which
could be more clearly classified as aircraft. Should sub-orbital vehicles be consid-
ered (primarily) as aircraft, when engaged in international air navigation, conse-
quences would follow under the Chicago Convention, mainly in terms of
registration, airworthiness certification, pilot licensing and operational require-
ments (unless they are otherwise classified as State aircraft under Article 3 of the
Convention).

Plans have been announced by Virgin Galactic for the development of a fleet of
five sub-orbital vehicles to carry paying passengers, six per vehicle; it plans that the
first of these will be ready for commercial operations in 2008 at the earliest. There
are indications that at least one other company is planning to offer rival sub-orbital
flights.

Manned and unmanned sub-orbital flights have been undertaken to test space-
craft and launch vehicles intended for later orbital flight, but some vehicles have
been designed exclusively to reach space sub-orbitally: manned vehicles such as the
X-15 and SpaceShipOne, and unmanned ones such as ICBMs and sounding rockets.
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Sub-orbital tourist flights will initially focus on attaining the altitude required to
qualify as reaching space. The flight path will probably be either vertical or very
steep, with the spacecraft landing back at its take-off site.

The spacecraft will probably shut off its engines well before reaching maximum
altitude, and then coast up to its highest point. During a few minutes, from the point
when the engines are shut off to the point where the craft begins to slow its descent
for landing, the passengers will experience.

A suborbital flight is known to be the next generation of commercial passenger
travel. At the present time flight testing of commercial reusable launch vehicles
(RLVs) is underway, making the availability of frequent suborbital flight closer
than ever. As earlier mentioned sub orbital flights are a considered missions that fly
out of the atmosphere but does not reach speeds needed to sustain continuous
orbiting of the earth. They allow passengers to look down at the brilliant curvature
of the earth as they would from orbit.

One must not confuse a sub orbital flight with a space flight which is a flight info
or through space. The craft which undertakes a spaceflight is called a spacecraft. It
is often thought that orbital spaceflights are spaceflights and sub-orbital spaceflights
are less than actual spaceflights. This is not entirely accurate as both orbital and sub-
orbital spaceflights are true spaceflights.

The term orbit can be used in two ways: it can mean a trajectory in general, or it
can mean a closed trajectory. The terms sub-orbital and orbital spaceflights refer to
the latter: an orbital spaceflight is one which completes an orbit fully around the
central body.

From the above discussion the conclusions that could be drawn are that for a
flight from Earth to be a spaceflight, the spacecraft has to ascend from Earth and at
the very least go past the edge of space. The edge of space is, for the purpose of
space flight, often accepted to lie at a height of 100 km (62 miles) above mean sea
level. Any flight that goes higher than that is by definition a spaceflight. Although
space begins where the Earth’s atmosphere ends, the atmosphere fades out gradu-
ally so the precise boundary is difficult to ascertain. Therefore one could argue that
there is a need to accept the fact that vehicles which would effect earth-to-earth
connections through sub-orbital space could incorporate the constitutive elements
of aircraft and fly as such at least during descending phase while gliding. However,
rocket-propelled vehicles could be considered as not falling under the classification
of aircraft.

From a spatialist viewpoint, there is no clear indication in international law on
the delimitation between airspace and outer space which would permit to conclude
on the applicability of either air law or space law to sub-orbital flights. On the other
hand, it might be argued from a functionalist viewpoint that air law would prevail
since airspace would be the main centre of activities of sub-orbital vehicles in the
course of an earth-to-earth transportation, any crossing of outer space being brief
and only incidental to the flight. The United Nations Committee on the Peaceful
Uses of Outer Space (UNCOPUOS), and more particularly its Legal Subcommittee,
is considering the question of possible legal issues with regard to aerospace objects
but no final conclusion has been reached yet.
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The ICAO Assembly, at its 29th Session (Montreal, 22 September—8 October
1992), adopted Resolution A29-11 by which ICAO was recognized as responsible
for stating the position of international civil aviation on all related outer space
matters.

1.2.5 Drones and Sovereignty

Drones are essentially pilotless aircraft (a detailed discussion of which will follow
under Article 8) which are usually called unmanned aircraft systems. Remotely
piloted aircraft system (RPAS) operations are spreading beyond the original mili-
tary applications, towards other State non-military operations (e.g. police, coast
guard and similar), but also into civil aviation. However, these aircraft are mostly,
at present, used in military attacks and therefore do not strictly form part of the
discussion in this book. However they are not without their influence on civil
aviation as seen in Article 3 (c) which provides that no State (military, my
parenthesis) aircraft of a Contracting State shall fly over the territory of another
State or land thereon without authorization by special agreement or otherwise, and
in accordance with the terms thereof.

Those responsible for operating drones such as the remotely-piloted Predator
MQ-1 or Reaper MQ-9 aircraft do not seek nor receive such permission usually.
The Economist reports:

Laden with sophisticated sensors and carrying Hellfire missiles and laser-guided bombs,
they patrol the skies above Afghanistan, launch lethally accurate strikes against terrorists in
the tribal areas of Pakistan, Yemen and Somalia and have helped NATO turn the tide
against Muammar Qaddafi’s forces in Libya. Even calling them Unmanned Aerial Vehicles
(RPASSs) or Unmanned Aerial Systems (RPAS) is slightly misleading. There may not be a
man in the cockpit, but each Reaper, a bigger, deadlier version of the Predator, requires
more than 180 people to keep it flying. A pilot is always at the controls (albeit from a base
that might be 7,500 miles, or 12,000km, away); and another officer operates its sensors and
cameras.*®

It is also recorded that under the current US Presidency of Barack Obama, drone
strikes on terrorists in Pakistan’s tribal areas has risen tenfold, which now amounts
to one in every 4 days as against during the Presidency of George W. Bush which
amounted to one in every 40 days. And the frequency is growing. At the Presiden-
tial Debates in October 2012 between President Obama and Governor Romney,
both agreed on the necessity of continuing drone attacks in the war against
terrorism, which meant that even if Governor Romney won the election, the
drone attacks over sovereign airspace would have continued. John Brennan,
Mr Obama’s counter-terrorism chief, has explicitly asserted that that as America
gradually withdraws its forces in Afghanistan over the next 3 years, there will
reduction in drone strikes, which, he claims, are partly responsible for al-Qaeda’s
terror campaign being curbed.

“®The Economist, 8th October 2011.
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This brings to bear an interesting point. Article 2.4 of the United Nations Charter
states unequivocally:

All member States shall refrain from in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the Purposes of the United Nations.*’

Article 51 further qualifies this provision when it says:

Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and secu-
rity. Measures taken by Members in the exercise of this right of self-defence shall be
immediately reported to the Security Council and shall not in any way affect the authority
and responsibility of the Security Council under the present Charter to take at any time such
action as it deems necessary in order to maintain or restore international peace and security.

Of course after the events of 11 September 2001 the concept of sovereignty as
we have known above took a new twist with the invasions of Afghanistan and Iraq.
Following the events of 11 September 2001, where civilian commercial aircraft
were used as weapons of mass destruction. Air Defence Identification Zones
(ADIZ) gained prominence as a tool with which a State could control and be
prepared for aircraft approaching their territory. An Air Defence Identification
Zone (ADIZ) is an area in airspace over land or water which may not be over the
sovereign territory of a State in which ready identification, location and control of
all aircraft is required in the interest of national security.’® ADIZ must not be

“Article 2 of the UN Charter in 2.1 states that the United Nations is based on the sovereign
equality of all its Members. Article 1 of the Charter gives the purposes of the United Nations as:

1. To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression of
acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in
conformity with the principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect for the principle of equal rights
and self-determination of peoples, and to take other appropriate measures to strengthen
universal peace;

3. To achieve international co-operation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion; and

4. To be a centre for harmonizing the actions of nations in the attainment of these common ends.

A similar definition is found in the United States Federal Regulations. See 14 C.F.R. S. 99.3
(2009). The United States has four ADIZs: The Contiguous US ADIZ; Alaska ADIZ; Guam ADIZ;
and Hawai ADIZ. In the United States, ADIZ applies only to commercial aircraft intending to
enter United States airspace. The United States does not recognize the right of a coastal nation to
apply its ADIZ procedures to foreign aircraft not intending to enter national airspace nor does the
United States apply its ADIZ procedures to foreign aircraft not intending to enter U.S. airspace.
Accordingly, U.S. military aircraft not intending to enter national airspace should not identify
themselves or otherwise comply with ADIZ procedures established by other nations, unless the
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confused with Flight Information Regions (FIRs) which are areas established for
the facilitation of airspace and air traffic management. FIRs generally involve a
subjacent State which has undertaken responsibility for providing air traffic control
services.”! The main purpose of establishing an ADIZ is to properly identify all
approaching aircraft for security purposes so that they could, prior to entry into
national airspace, satisfy certain local entry requirements.’> Although there is no
overwhelming evidence, either from a scholastic or legislative perspective that
lends legal legitimacy to the establishment of ADIZs, such a concept has never
been challenged as being inconsistent with existing law.”*

It has been argued that ADIZs came into prominence as a security tool in air
navigation as a corollary to the events of 11 September 2001 where aircraft were
used as weapons of mass destruction.’® Norway and the United Kingdom, India,
Pakistan and Canada (CADIZ) are some countries which maintain ADIZs as well as
the United States.” If an analogy from maritime law and practice were to be
applied to ADIZ, one could cite the United Nations Convention on the Law of the
Sea (UNCLOS)® which was signed by the Parties on December 10, 1982 and
entered into force on November 16, 1994 after receiving 60 ratifications or acces-
sions. UNCLOS divides the seas into zones over which States have varying degrees
of rights and controls. The territorial sea, which is exclusively controlled by the
State, is the first zone which extends 12 nautical miles from the coast or coastal
baselines. The territorial sea is open to all vessels to enjoy the right of innocent
passage. Beyond the territorial zone comes the contiguous zone of another 12

United States has specifically agreed to do so. See U.S. Navy’s Commander’s Handbook on the
Law of Naval Operations. Also see Williams (2007) at 95-96.

51States may delegate such responsibility to another State or States without abdicating their
sovereignty. S