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Environmental Protection, Law and Policy

Environmental law is shaped by the results of research in many different fields
Legal regulation and legal activities are supported and legitimated by the work
of biologists, chemists, economists, engineers, geneticists and physicists, but
also underpinned by cultural assumptions, the sources of which — philosophies,
popular culture, ecological theories — are diverse and sometimes obscure, but
arguably no less influential than those from the more traditional scientific
domains. A full understanding of environmental problems requires students,
practitioners and academics working within the discipline of environmental
law, at whatever level, to engage with the concepts and methods employed by
disciplines other than law.

This book explores environmental law from a range of perspectives, empha-
sising the policy world from which environmental law is drawn and nourished.
It seeks to introduce students to a wide variety of non-legal material, whilst
placing that material firmly in a legal context. A range of regulatory techniques
is explored, through a close examination of both pollution control and land use.
The highly complex nature of current environmental problems, demanding
sophisticated and responsive legal controls, is illustrated by several in-depth
case studies, including legal and policy analysis of the highly contested issues of
genetically modified organisms and renewable energy projects.

Jane Holder is Reader at University College London.

Maria Lee is Senior Lecturer at King’s College London. Both have published
widely in environmental law.
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Preface

A book about environmental law fits remarkably well in the Law in Context
series. Understanding environmental problems, even at a simple level, requires
some appreciation of the concepts and methods employed by disciplines other
than law. In turn, the law is shaped by the results of research in these different
fields, with legal regulation and legal activities (for example standard setting,
enforcement, prosecution) supported and legitimated by the work of biologists,
chemists, economists, engineers, geneticists and physicists. As Dan Farber
states, ‘it has long been a cliché that environmental regulation operates on the
frontier of science’.! But, importantly, environmental law is also underpinned
by cultural assumptions, the sources of which — philosophies, popular culture,
ecological theories — are diverse and sometimes obscure, but arguably no less
influential than those from the more traditional scientific domains. A contex-
tual approach to environmental law is therefore less a choice of research
methodology, and more an imperative arising from the subject itself. The title
of this book, Environmental Protection, Law and Policy, is a deliberate reflection
of this, emphasising the political context, or policy world, from which environ-
mental law is drawn and nourished, and also making clear that law is but one
aspect of ‘environmental protection’. Philip Selznick has highlighted these and
other aspects of a law in context approach — not specifically with regard to envi-
ronmental law, but many of his observations are highly pertinent to the
approach that we have adopted in writing this book.

Philip Selznick, ‘Law in Context Revisited’ (2003) 30 Journal of Law
and Society 177, pp. 177-8

In law-and-society theory, the phrase ‘law in context’ points to the many ways legal norms and
institutions are conditioned by culture and social organization. We see how legal rules and con-
cepts, such as those affecting property, contract, and conceptions of justice, are animated and
transformed by intellectual history; how much authority and self-confidence of legal institutions

! Daniel A. Farber, ‘Building Bridges Over Troubled Waters: Eco-Pragmatism and the
Environmental Prospect’ (2003) Minnesota Law Review 851, p. 855.
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depend on underlying realities of class and power; how legal rules fit into broader contexts of
custom and morality. In short, we see law in and of society, adapting to its contours, giving direc-
tion to change. We learn that the legal order is far less autonomous, far less self-requlating and
self-sufficient, than often portrayed by its leaders and apologists. This perspective encourages
us to accept blurred boundaries between law and morality, law and tradition, law and econom-
ics, law and politics, law and culture. Accepting the reality of blurred boundaries leads to much
puzzlement and controversy. Law loses some of its special dignity, and some jurisprudential
questions cannot be avoided.

Selznick continues by explaining that engaging in socio-legal inquiry is bound
to be more open-ended and controversial than when examining ‘positive’, or
‘Tlawyers”, law — the intricate tapestry of legislation, judicial decisions and
administrative regulations which traditionally makes up the stuff of legal
argument and jurisprudential debate (p. 178). In looking beyond the already
certified elements of positive law, the ‘controversy may spill over into the polit-
ical process, and even into the streets’ (p. 179). An extensive inquiry such as this
relies upon empirical research and is necessarily guided by a multi-disciplinary
perspective.

To return to the ‘law in context’ approach that we have adopted, and taking
alead from its title, throughout this book we explore the relationship between
law and policy, in the sense of understanding the initial, political, motivation
for legislation, but also the continuing shaping of the policy process by law.
We highlight that law remains highly receptive to the political and policy
climate in which it is formed, and particularly to the dominant interests in an
area. Our aim is to show up as a misconception the assumption of policy
analysts that law is an output of the policy process, and that of lawyers that
policy is merely a precursor to law, rather than a continuing influence in its
implementation and enforcement. We use as a key example of the dynamic
between law and policy the regulation of genetically modified organisms
(GMOs): the eventual agreement of legislation on GMOs at European Union
(EU) level? by no means resolved the complex and polarised debate on
the acceptability of this technology; and controversy persists in the imple-
mentation of the legislation, particularly as the EU institutions and the
Member States consider applications for the authorisation of GMOs. In the
context of legal controls over land use, we consider the permeability of the cat-
egories ‘law’” and ‘policy’, for example the influence of legal disputes on the
policy shift towards a presumption in favour of renewable energy develop-
ments,’ and the creation of a hybrid form of law and policy (‘binding policy’)
in the form of statements of community involvement in plan-making.* The
following passage presents several further meanings of policy, some of which
are highly politicised.

2 See Ch. 5. 3 See Ch. 17,p.704.  * See Ch. 13, pp. 536-7.
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Patsy Healey, Collaborative Planning: Shaping Places in Fragmented
Societies (Macmillan, 1997), pp. 215-16

The explicit concern with policy presupposes a governance activity which is directed at achiev-
ing some democratically acceptable public purpose, rather than particular private purposes or
the domination of the powerful. A policy-driven approach to governance activity requires that
policy objectives and strategies are articulated, and linked to programmes of action, judged by
output and outcome criteria linked to the objectives ... A policy-driven approach helps to render
the exercise of governance power in a society legitimate. Explicit policies become the reasons
given by those exercising power on behalf of collectivities when asked why they did something.
They become the basis for decision rules, and/or feed into processes of public argumentation
about policies and actions. Policies thus help to make governments accountable. They may in
addition be a valuable tool for managing government activities in efficient and effective
ways ...

In this sense, policies are not only a mechanism to distance what governments do from merely
a naked power play. They are also tools for influencing how governments organise themselves.
It is here that the terms administration and management come in. In our complex and formally
democratic societies, organizational arrangements develop to follow through programmes which
‘politicians’ decide upon. These presume some formal separation of the political arenas in which
policies are debated and agreed and an administrative arena which delivers these policies. These
arrangements are an amalgam of organizational structures, which formally specify competences
and reporting responsibilities, and procedures, operating practices and cultures, which shape
ways of thinking about how to do the job, and about the technique and ethics of government
work. They become the operating routines of governance, with their accompanying modes of
behaviour, or expressive styles.

Following this inclusive approach, in this book we consider ‘policy’ to include
formal statements or guidance notes issued by government departments but
also, in a looser sense, to mean those understandings and assumptions that
frame political and legal decision making.

Part I of this book provides the general ‘context’ for the development of
environmental law and policy, outlining a range of different approaches to envi-
ronmental protection (science, economics, ecological theories, more ‘popular’
approaches) in Chapter 1. Because their regulation has had such a high profile
in recent environmental debate (and protest), and because they highlight some
contrasting approaches to the very idea of environmental protection, risk and
nature, GMOs provide a more specific starting point from which to explore a
range of contemporary challenges for environmental law; we devote Chapter 2
to introducing the dilemmas posed by agricultural biotechnology. In Chapter 3
we introduce the issue of public participation in decision making. In Part II we
present the EU context of environmental law, and again use GMOs as
an example of multi-level decision making in the EU (Chapter 5). Part III dis-
cusses the international context of environmental law, examining particularly
sustainable development (Chapter 6) and the World Trade Organisation
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(Chapter 7). Again, agricultural biotechnology provides a fitting example of
some of the challenges facing modern environmental law, as regulation and
democratic debate run up against international trade rules.

In keeping with a contextual approach, which demands a rounded and mul-
tifaceted view of socio-legal phenomena, in Part IV, discussing the development
of pollution control measures in the UK and the EU, we continue to use case
studies to illustrate how environmental protection is pursued — or not — through
various regulatory approaches. Hence, after tracking the development of pollu-
tion controls in Chapter 8, in Chapter 9 on licensing we consider in detail the
integrated pollution prevention and control regime. In Chapter 10 on imple-
mentation and enforcement, we study water protection, and in considering
methods of regulation beyond the licence (Chapter 11) we outline the ways in
which a number of legal regimes, including waste regulation, use a variety of
traditional and ‘alternative’ approaches to environmental regulation. In Part V,
which examines the legal control of land use, we provide a historical perspec-
tive on the development of land use controls in urban and countryside areas
(Chapter 12). We then focus on planning controls (Chapter 13), environmen-
tal assessment (Chapter 14) and nature conservation (Chapters 15 and 16). A
case study on wind farm development, a highly contested land use issue, pro-
vides an important insight into how these various areas of law and policy inter-
relate in a practical manner (Chapter 17).

The discipline of environmental law has undergone considerable changes
over the decade since the first edition of this book was prepared. Lawyers are
now far more comfortable looking beyond their discipline for the context of
environmental law than were the pioneers of the 1980s, who, whilst often recog-
nising and using non-legal materials, were busy building environmental law as
a respected and autonomous discipline. The benefit of a sophisticated and
greatly expanded literature in and around environmental law has made
the writing of this edition a great pleasure, but has also meant that we have had
to engage in a fairly fundamental re-orientation of the substantive content of
the book. For example, the range of instruments referred to as ‘alternative’
approaches to regulation in the first edition are now considered part of the
‘mainstream’ regulatory toolbox. We have had to make sense of important
pieces of legislation enacted since the first edition was published, including the
Planning and Compensation Act 2004 and the Countryside and Rights of Way
Act 2000, as well as much legislation from the EU. Also new are the case studies
on GMOs and wind farm development, both of which provide analysis of the
way in which law and policy interrelate and highlight the great complexity of
environmental issues. Whilst the content has changed considerably since the
first edition, however, this edition builds on the original ethos, and would not
have been possible without that innovative and challenging approach. We
both owe a great deal to Sue Elworthy for her unceasing intellectual generosity,
as well as her friendship and support. We are also grateful to colleagues, review-
ers and students for their thoughts on the first edition — as James Lovelock has
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said, ‘Good criticism is like bathing in an ice cold sea. The sudden chill of
immersion in what seems at first a hostile medium soon stirs the blood and
shapes the senses.”

The second edition of this book arose from our collaboration in teaching on
the University of London’s LLM course on Environmental Law and Policy. We
have greatly benefited from this experience and indeed the structure of the book
roughly follows the syllabus of the course. We would therefore like to thank all
those who have taught on the course and have in many ways shaped and
enriched it, and we are particularly grateful for the influence and support of
Richard Macrory, Ludwig Kramer and Sue Elworthy. We would like especially
to mention that Sue’s inspirational teaching and comprehensive compilation of
articles on ecological theories for that course provided the backbone to writing
on this area in Chapter 1. We hope that the book reflects the intellectual fun and
stimulation that we (and, we hope, our students) have enjoyed over many years,
not least in preparing this book. We also very greatly appreciate the generosity
of Carolyn Abbot, Sue Elworthy, Donald McGillivray and Joanne Scott for their
advice on drafts of various (sometimes substantial!) parts of this book. William
Twining has, as usual, been supportive and generous with his time and advice.
And finally we are grateful to Natalie Cook, Linda Siegele and Robert Trigg for
their excellent research assistance, and to Ian Johnson (Powergen Renewables)
and Anne McCall (RSPB (Scotland)) for their help in compiling the case study
on wind farm development.

One of our primary aims in this book has been to take some of the non-legal
material that we think is crucial to the study of environmental law, and make
that material both more accessible, and more obviously relevant, to law
students. In putting this material into its legal setting, we have included some
substantial extracts from primary legal materials. However, because of our
particular focus, we have not always included lengthy passages from some of the
key environmental law journals — although we have in many cases included
articles from these journals in ‘Further reading’ Sections at the end of each
chapter (which generally do not include work cited in the chapter). We have had
the great privilege of reading some wonderful work, from which we have
selected for this book. We should note that references and footnotes from
extracts throughout are heavily edited (including extracts from cases and
treaties).

Finally, Jane wishes to thank Donald McGillivray for continuing to provide
inspiration, for helping to make writing, researching and day-to-day life an
enjoyable and reflective experience and, very importantly, for sharing his
library.

5 James Lovelock, The Ages of Gaia (W. W. Norton, 1988), p. 31.






Part |
Introduction: Law in Context

Preface to Part |

As we explained in the preface to this book, environmental law demands that
we engage with the context within which the law is developed. In this Part, we
locate modern environmental law within contemporary discourses about the
environment, and begin to identify the boundaries and contours of the subject.
In Chapter 1, we emphasise that the subject matter and content of environ-
mental law has traditionally been set by a scientific agenda — what we refer to as
the ‘scientific paradigm’. We also discuss the prospects for a change in direction
in environmental law, away from scientism, in order to embrace more wide-
ranging values and concerns, including various ethical positions and philoso-
phies about the relationship between humans and nature. This is a slightly
unusual starting point for a book primarily, though not entirely, about envi-
ronmental law. However, our teaching of the subject for many years has
convinced us that a contextual and critical approach to studying this field of
law cannot be sustained without questioning the dominance of a scientific
approach, for example by considering different and opposing visions of human/
nature relations. In addition, various tenets of ecological thinking are slowly
influencing mainstream environmental law, leading us to ask about the
prospect of this body of law shifting in a more radical direction. One important
aspect of this is the now accepted need to broaden significantly and enhance
‘real’ public participation in environmental decision making, an issue taken up
in Chapter 3. Chapter 2 on agricultural biotechnology (specifically genetically
modified organisms or GMOs) both picks up on many of the debates and ten-
sions introduced in Chapter 1, and, because this technology was the subject of
an innovative ‘public dialogue’in the UK in 2003, feeds into Chapter 3 on public
participation.

Before embarking upon an account of the scientific paradigm and the main
strands of ecological thinking which stand in opposition to this, the following
provides a conceptual and temporal framework within which much of the
following discussion and debate in Part I (and also the rest of the book) may
be fitted. This takes the form of a generational analysis of international envi-
ronmental law, and as such some of the key ideas and examples (especially
‘sustainable development’) will be developed in Part I1I of this book. However,
this schema may be considered to apply more generally.
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Susan Emmenegger and Axel Tschentscher, ‘Taking Nature’s Rights
Seriously: The Long Way to Biocentrism in Environmental Law’
(1994) 6 Georgetown International Environmental Law Review 545,
pp. 552-68

THE FIRST STAGE: ENVIRONMENTAL PROTECTION AS SELF-INTEREST OF THE
PRESENT GENERATION

With the advent of international environmental law in the late 19th century, environmental
protection based on humankind’s immediate self-interest gave rise to the first wave of envi-
ronmental instruments. A primary purpose pursued by those instruments was to maximise
nature’s resources in view of their exploitation. The need for protective measures became
international whenever exploitation threatened natural resources beyond state borders, par-
ticularly in the case of high-sea fishing, whaling, and the hunting of migratory birds.
Approaches to maximise resource exploitation have rightfully been assigned to the ethical
perspective of utilitarianism exposing them to the general criticism and limitations com-
monly associated with utilitarian rationales. A second purpose pursued by first stage treaties
was to ensure the physical and mental well-being of the population of the signatory states,
especially in the light of the health hazards caused by extensive international pollution. This
form of protection adds a human rights perspective to utilitarian rationales. Yet first stage
instruments always retain their characteristic limitation as pure anthropocentrism, even
though they extend beyond the principle of utility.

THE SECOND STAGE: ADDING THE INTERGENERATIONAL DIMENSION

An intergenerational dimension of environmental instruments builds the second stage in our
main thesis of a step by step development. It adds complexity to international environmental
law by going beyond the limited first stage scope of present generation provisions. As before,
we can link this development to a theoretical background in environmental ethics.

1. Future Generations and Sustainability in the Treaties

A gradual shift of focus in the field of multi-lateral environmental instruments took place in
the 1970s. As mentioned in the introductory sentences of this section, the development is
not perfectly linear in chronological terms. All stages have fore-runners and late-bloomers.
However, the increasing reference to the intergenerational dimension of the effort to protect
the environment stated in environmental documents of that period allows ascribing the
beginning of the second stage to this period.

The duty of the present generation to future generations to ‘preserve the diversity and
quality of our planet’s life-sustaining environmental resources’ mentioned in various inter-
national instruments has been termed an ‘emerging norm of customary international law’.!
Adding the intergenerational dimension signals a departure from the pure version of

! Antonio D’Amato, ‘Do We Owe a Duty to Future Generations to Preserve the Global
Environment?’ (1990) 84 American Journal of International Law 190, p. 190.
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anthropocentrism. Nevertheless, the approach of these treaties remains species chauvinis-
tic: the protection of nature remains subordinated to the interests of humankind.

Thus, the intergenerational dimension offered by the future generations approach clearly
remains within the boundaries of anthropocentrism. For ‘sustainability” as the new term for
future generations protection, the Rio Declaration explicitly states that ‘Human beings are at
the center of concerns for sustainable development’, thereby formulating the core belief of
anthropocentrism that humans are the measure of all things.

THE THIRD STAGE: THE EMERGING NON-ANTHROPOCENTRIC PARADIGM
AND NATURE'S OWN RIGHTS

1. Intrinsic Value in the Treaties

The assertion of nature’s intrinsic value made its entry into the law making process of multi-
lateral environmental instruments only recently. By proclaiming that nature has a value which
is independent of human interests, these multi-lateral instruments use a very different kind
of argument and thereby express a paradigm shift in environmental law. The conceptual dif-
ference between recognizing non-anthropocentric value and evaluating all other kinds of
anthropocentric values is best expressed in the following introductory sentence of the
Biodiversity Convention: ‘Conscious of the intrinsic value of biological diversity and of the
ecological, genetic, social, economic, educational, cultural, recreational and aesthetic values
of biological diversity and its components ... we have agreed as follows: ...". This passage
not only draws a clear line between intrinsic value of nature on the one hand, and all kinds
of anthropocentric values on the other, but also puts non-anthropocentrism first, thereby
emphasizing its importance as a new approach.

In this third phase the primary concern is identified as ecological survival,
rather than human development and aspirations. The authors explain that
environmental ethics beyond anthropocentrism can focus either on ‘duties of
humans towards nature’, or on ‘the original rights of nature’ (as well as identi-
fying problems with each approach), making clear that this last stage is not a
monolithic ideal.

Even with the proviso that the evocative declarations of purpose and intent
relied upon by the authors to support their generational thesis are a particular
characteristic of international environmental law, in this book we identify law
that expresses these various stages in other areas, sometimes simultaneously. The
most obvious example of the ‘first stage’ (the protection of the environment for
self-interested reasons) is the enactment of pollution controls at the height of the
industrial revolution to protect public health and thus secure a healthy workforce,
and to ensure a good supply of a particular natural resource, for example clean
water for brewing and distilling.? We discuss the shift towards intergenerational
concerns in law (the second evolutionary stage) in Chapter 6 on sustainable

2 See Ch. 8.
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development. Examples of a shift in environmental law to embrace the ‘third
stage’ concerns about the intrinsic value of nature (or a shift to a type of ‘ecolog-
ical law’) are undeniably less easy to find, and our general conclusion is that much
of environmental law remains antithetical to ecological precepts. However, there
are occasional moves towards a closer representation of ecological values, several
examples of which we discuss in Chapter 1. Furthermore, an important aspect of
ecological thinking, ‘holisny’, is reinterpreted in law as the principle of integra-
tion, discussed especially in Chapter 4.

As mentioned above, although Emenegger and Tschentscher’s stages may co-
exist at a particular time, they also describe a rough chronology of events in
environmental law. A difficulty is, as Carrie Menkel-Meadow puts it, how does
one know when an evolutionary apogee has been reached?* Several attempts
have been made to identify such shifts with regard to environmental law.
Although in general the exercise of ascertaining the current developmental
phase of environmental law is particularly popular in the United States,> Gerd
Winter famously, in a prophetic article in the first issue of the Journal of
Environmental Law,’ identified four phases of environmental law: ‘the circular
economy’ in which ‘man uses nature while allowing her the material, spatial,
and temporal possibilities necessary for self-regeneration’;’ ‘the exploitation
of nature by man’, at which point law is oriented towards ‘releasing the inven-
tiveness and energy of the individual’, with scant regard for environmental
degradation;® the ‘planned management of nature’ in which environmental
protection law begins to be put in place; and ‘thinking about new solutions’, in
which traditional approaches to the control of environmental degradation are
recognised as ineffective, and new legal solutions are sought. Again, these
different stages can be identified in examples of environmental law throughout
this book, particularly in Parts IV and V, which discuss evolving approaches to
pollution control and land use regulation.

It must be admitted that so far we have been talking about ‘the environment’
as though it were axiomatic. However, the environment is not a given. People’s
perceptions of nature, the environment and harms are often very different,
informed by upbringing, religion, ethnicity, art and literature, as well as by their
professional perspectives. For example a landscape may be made up of physical
forms and elements — water, soil, flora and fauna, and artificial objects such as
roads and buildings, shaped by natural processes and human activities. But the
landscape is also formed by the observer’s viewpoint which is influenced by
individuals’ differing perspectives and experiences, for example how they relate
a landscape to their cultural identity. Without denying that nature exists ‘out

w

See also ‘Ecological Law’, Ch. 1, pp. 55-7.

‘Is the Adversary System Really Dead?’ (2004) 57 Current Legal Problems 85, with regard to the
development of alternative dispute resolution.

See, for example, the papers arising from a symposium on twenty-five years of environmental
regulation in the USA (1993—4) 27 Loyola of Los Angeles Law Review.

‘The Four Phases of Environmental Law’ (1989) 1 Journal of Environmental Law 38.
Ibid,p.38. % Ibid. p.39.
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there’, it should be recognised that nature is inseparable from human percep-
tion, and for this reason has been described by some theorists as a social
construct as much as a physical reality. Neil Evernden, for example, accounts for
the social creation of pollution as ‘matter out of place’, threatening to ‘the social
ideal of proper order’.

Neil Evernden, The Social Creation of Nature (Johns Hopkins University
Press, 1993), pp. 4-9

In his survey of the opinions of different sectors of British society, sociologist Stephen
Cotgrove detected some interesting differences in the apprehension of environmental risk.
Two of his categories showed wide divergence: the ‘environmentalists’ (composed of a
sample drawn from membership lists of the Conservation Society and the Friends of the
Earth), and the ‘industrialists’ (selected from Business Who's Who and Who’s Who of British
Engineers). As one would expect, the environmentalists perceived considerably more envi-
ronmental danger than did the industrialists. But what is interesting is that the latter group
does not seem to be deliberately acting in an irresponsible way, but rather seems not to per-
ceive significant risk at all.

If pollution is regarded as a matter of empirical fact, it may seem odd that such dis-
agreements can persist. But since pollution involves questions not only of concentrations but
also of consequences, even ‘hard” evidence is inevitably open to interpretation - hence the
frequent spectacle of contradicting experts. Equally significant, however, is our tendency to
treat pollution as a purely material phenomenon, a bias that tends to establish arbitrary
boundaries to environmental debate.

We must bear in mind that the current understanding of pollution is just that: the current
understanding. Yet there is no reason to limit the definition to physical abuse alone. The dic-
tionary definition is much broader and entails ‘uncleanness or impurity caused by contami-
nation (physical or moral)’. Our attention to physical pollution may distract us from the fact
that much of the debate is over the perception of moral pollution. For example, while voicing
their opinions about how many parts per billion of a toxin are ‘acceptable’, both environ-
mentalists and industrialists may be responding to a perceived instance of moral contami-
nation. This emerges occasionally when one or other makes predictions about future
consequences, or about what ‘standard of living” ought to be protected. Environmentalists
will assert that if the current action continues, our future well-being will be imperiled and
our children will inherit a blighted planet. Cease, they say, and learn to live in a small-
scale, cooperative society without the constant pressure for growth and transformation.
Industrialists may reply that it is all very well for the impractical environmentalist to advo-
cate such irresponsible action, but if their policies were ever to be put in place, our life-style
would be in jeopardy, jobs would be lost, and food shortages would loom. To the environ-
mentalists, what is at risk is the very possibility of leading a good life. To the industrialists,
what is at risk is the very possibility of leading a good life. The debate, it appears, is actually
about what constitutes a good life. The instance of physical pollution serves only as the
means of persuasion, a staging ground for the underlying debate.
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... Being able to determine the parts per billion” of a contaminant enables the environ-
mentalist to argue that pollution has indeed occurred, and thus to infer that the entire position
of the polluter is untenable - the polluter has clearly done something ‘unnatural’ and in so
doing has placed nature, and ourselves, at risk. The polluter is condemned not only for a phys-
ical pollution but also, implicitly, for a moral pollution that is revealed by the physical pollu-
tion. Hence the highly charged emotional tone of much environmental debate: far more is at
stake than the chemical composition of a river.

In public discussions of environmental affairs, ecology is frequently a rather loosely
defined entity, often treated as the environmentalists’ chief ally and occasionally even as a
synonym for the natural environment. Indeed, the very plasticity of our concept of nature
may be illustrated by the contrasting uses to which ecology is put. It is pressed into the
service of a variety of social alternatives ... But exactly what is advocated is of less interest
here than that ecology functions as the exemplar of the natural and the healthy, and in so
doing seems to indicate to us how we might re-orient our lives. Indeed, ecology will
inevitably be so used if our understanding of ecology includes the establishment of norms
as part of its function.

So far | have spoken of the use of ecology only by those in support of social reform. There
is, however, a much heavier reliance on ecology by those who defend the status quo. I speak
of the use of ecology in such officially sanctioned activities as environmental impact assess-
ment, wildlife management, and land reclamation. While these may be useful in the imme-
diate support of environmental integrity, they constitute a use of ecology in the service of
technological and bureaucratic intervention. There is a tacit expectation that some form of
environmental engineering must emerge that will facilitate continued growth with a
minimum of environmental backlash. Ecology is to help us anticipate difficulties, so that
alternative technologies can be forged to circumvent them.

These are two contrasting interpretations of the function of ecology. Undoubtedly they are
caricatures of actual attitudes and assumptions, but they serve to illustrate the possibility of
alternative uses of ecology, the contemporary nature-explainer that we expect to be ‘objec-
tive” and, of course, ‘value neutral’. Persons with contrasting viewpoints can draw upon this
discipline, one group regarding it as a revealer of the natural and proper, the other as a source
of power and control (which it is natural to use). Each group believes its stance to be correct,
and each expects endorsements from ecology.

The question of where ‘nature’ and, we might add, ‘the environment’ comes
from leads us to the discussion in Chapter 1 about how law has come to
express scientific understandings of the environment and risk, and how this is
opposed by those adhering to various ‘alternative’ ecological theories about
the ‘proper’ relationship between humans and nature. The accommodation of
expert information with ecological, political or popular values, in recognition
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that the scientific expert can only ever offer a partial understanding of envi-
ronmental problems and hence provide limited solutions, is very possibly the
main dilemma currently facing environmental law. The tension this accom-
modation creates forms the focus of this first Part of the book and continues
to inform our analysis throughout the rest of it.
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1 Introduction

Recent decades have seen questions of environmental protection become a
significant issue for government, and part of mainstream public debate. Most
jurisdictions now have government departments and independent agencies
dedicated to environmental protection, as well as public interest groups
committed to raising the profile of environmental issues. Whilst the need
for environmental protection is virtually uncontroversial, however, the reasons
for protecting the environment are rarely spelt out; in turn, and as foreshad-
owed in the Preface to this Part, the meaning of environmental protection, and
the best way of achieving environmental protection, retain potential for real
conflict.

Graham Smith, Deliberative Democracy and the Environment
(Routledge, 2003), pp. 1-3

Value conflict is at the heart of environmental politics. Decisions that affect the environment
are typically multi-faceted: when reasoning about the non-human world, individuals and
groups often find themselves pulled in contradictory directions, appealing to values that they
find difficult to reconcile ...

The environmental movement itself can be understood as being born out of value conflict,
a conflict with interests in society that did not recognise or give sufficient attention to envi-
ronmental values. Greens have challenged the values associated with the idea of progress
based on ever-increasing levels of economic growth on the grounds that it represents a
failure to consider the full range of values that we associate with the environment.

But it is important to remember that the environmental movement itself is pluralistic in
nature. So, for example, we find distinctions drawn between preservationists and conserva-
tionists, between ecologists and environmentalists, and between ecosocialists, social ecolo-
gists, ecofeminists, animal liberationists, bioregionalists, deep ecologists and advocates of
environmental justice, to name but a few distinct positions. Different factions within the
broad environmental movement draw on different conceptions of environmental values. The
way in which different environmental and non-environmental values are prioritised at times
places their proponents in conflict with one another. The classic example is the conflict that
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can emerge between conservationists and preservationists, ‘often with that special degree
of hostility reserved for former allies’." Conservationists are typically concerned with ensuring
sustainable yields of environmental resources for on-going human consumption; the preser-
vationist ethic, in contrast, argues for the protection of areas from direct human interference,
often on the grounds that aspects of the non-human world have intrinsic value. Again, the
‘special degree of hostility” has famously been witnessed between social and deep ecolo-
gists. Murray Bookchin, the founder of social ecology, frequently rails against the ‘mysticism’
that he sees as prevalent within deep ecological thought.? As Kate Soper recognises: ‘The
ecology movement, when viewed as a whole, draws its force from a range of arguments
whose ethical underpinnings are really quite divergent and difficult to reconcile.”

If we take one of the most celebrated sites of environmental conflict - the world’s rain-
forests - we can begin to appreciate the plurality of values associated with the non-human
world. At an instrumental level, the rainforests have direct use for us in a number of ways.
We value their role in climatic processes, acting as a carbon dioxide sink to secure basic
ecological conditions for human existence and flourishing, and as a resource for timber, phar-
maceutical and other products. Prudential appeals are frequently made to the scientific value
of such unique ecosystems and the possible advancements in medical and scientific knowl-
edge that could be gained from the study of the rich biodiversity. Using the language of
justice, conflicting arguments have emerged about the rights of indigenous peoples to
remain in the environment that has always provided the background for their form of life,
and the rights of individual nations to self-determination in exploiting resources within their
national territory. Appeals to justice have also focused on the rights of future generations,
pulling judgements about the value of the rainforest in a different direction. Ethical con-
siderations have been extended to the diversity of non-human entities that constitute
the ecosystems of the rainforest. Not only is the very existence of such ‘wild" places often
constitutive of individuals” own sense of identity and understanding of the relation between
human and non-human worlds, but their existence can be judged as significant in their
own right.

A sophisticated body of environmental law has grown up as a response to the
perceived demands of environmental protection. The proper role of environ-
mental law is, however, much contested. Whilst it is far from unique in this
respect, we should be aware that environmental law and policy develops in a
context of competing, but often silenced, value judgments. Environmental
law cannot be read in isolation; it is important to read environmental law crit-
ically, and in its context. In this chapter, we will therefore consider a number of
frequent, but not always consistent, ways of viewing ‘the environment’ and
environmental ‘problems’. First, we present the dominant, scientific approach

! John Passmore, Man’s Responsibility for Nature (Duckworth, 1980), p. 73.

2 Murray Bookchin, ‘Social Ecology versus Deep Ecology: A Challenge for the Ecology
Movement’ (1987) 4/5 Green Perspectives; The Ecology of Freedom (Black Rose, 1991).

3 Kate Soper, What is Nature? (Blackwell, 1995), p. 254.
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to assessing risk, since the views of expert biologists, chemists and geneticists
about the probability of a particular risk, its prevalence and likely causal effects
commonly provide the framework within which environmental problems are
understood and debated, particularly by regulators and lawyers. In general this
perspective results in a broadly instrumental approach that justifies a measure
by reference to scientific observations of environmental harm, and some direct
or assumed human interest in that harm. The natural sciences have a special role
in identifying and explaining measures of environmental protection, and our
definition of an environmental problem is often based on ‘a distinctively
scientific perception of the world’.# Because of the primacy of this approach we
provide a (necessarily truncated) account of how science came to dominate, and
define, the debate, particularly when compared to more instinctive, value-laden
interpretations. In this context we also elaborate the increasingly important role
of the precautionary principle, which is subject to many interpretations, but has
the potential to bring a scepticism towards a rigid approach to scientific evi-
dence into the legal process, whilst at the same time implying some degree of
acceptance of the inevitability of scientific uncertainty.

Economics also frequently provides the justificatory basis of environmen-
tal protection, with some arguing that environmental problems are simply
economic problems, the result of a failure to put the correct economic value
on environmental ‘goods’. Even without going this far, the tools of the econ-
omist increasingly dominate discussion of how, and how intensely, to protect
the environment. In the first two sections of this chapter, we therefore find
common ground between the scientific (‘hard’ science) and economic (‘soft’
science) foundations of environmental law and policy, and the bureaucratic
techniques of risk assessment and cost benefit analysis that grow out of them.
Very simplistically, these are approaches that see the environment as funda-
mentally capable of management, if only we can harness the appropriate
expertise.

In contrast, the ethical basis for environmental measures is rarely explicit.
Competing ethical approaches are discussed in section 5. Even if these ethical
approaches are rarely openly engaged with, however, there is a growing recog-
nition, discussed in section 3, that environmental decisions are not purely
technical, but are fundamentally normative in nature, based on important
political, moral, cultural, even religious values. This demands of environmen-
tal decision makers that they enter the political arena and engage in debate
about ‘what should be done’. There is a tension at the heart of environmental
law and policy, between demands for expertise, and demands for popular
engagement (see also Chapter 3). Agricultural biotechnology provides a case
study of this tension in Chapter 2.

* Stephen Yearley, ‘Green Ambivalence About Science: Legal-Rational Authority and the
Scientific Legitimation of a Social Movement’ (1992) 43 British Journal of Sociology 511, p. 512.
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2 The scientific paradigm
(a) The role of science

The natural sciences have a crucial input to contemporary environmental law.
Many environmental problems cannot be perceived, let alone understood or
addressed, without sophisticated scientific expertise: the depletion of stratos-
pheric ozone, for example, was never likely to have been identified by simple intu-
ition. And science is more than just a tool for the identification and resolution
of environmental problems. Science has a central role in legitimating environ-
mental law and policy: an appeal to the ‘facts’, as established by science, is used
to pre-empt and undermine criticism. Although, as we shall see, there are inher-
ent difficulties with relying on science in this area, the apparent objectivity and
testability of science, seemingly above the fray of divided interests and political
advantage, can be extremely attractive to politicians and to lawyers. The author-
ity provided by an appeal to science extends of course to environmentalists.

Stephen Yearley, ‘Green Ambivalence About Science: Legal-Rational
Authority and the Scientific Legitimation of a Social Movement’ (1992)
43 British Journal of Sociology 511, pp. 514-30

IS SCIENCE AN IDEOLOGICAL FRIEND OF THE EARTH?

Despite the benefits, which ... flow from scientific conservation, many greens are uneasy
about aligning themselves too closely with science. Such ambivalence about science stems
in part from the role science and technology have played in bringing about our ecological
problems. In some instances this connection is clear and direct. Humans invented the CFCs
which are threatening the ozone layer. Technological advance allowed humans to develop
nuclear power, which in turn has brought us persistent environmental problems, such as
those associated with the calamitous explosion at Chernobyl in 1986. It was scientists who
developed the pesticides which in the last three decades have contaminated our food and
our wildlife. In such cases we can trace environmental problems directly to specific products
of science and technology. There is also a more diffuse connection: present-day industrial
society is inseparable from the pollution caused by motor vehicles, power generation and
waste disposal. Many environmentalists are thus critical of technical progress and, at least,
equivocal about science. Scientists may be viewed as active collaborators in our society’s
ecological destructiveness.

Additionally, greens may distrust science because of the particular activities of sections of
the scientific establishment: on account, for example, of scientists” involvement in the devel-
opment of nuclear power and weaponry or in the genetic engineering of food crops and
domesticated animals. Equally, greens may just be repelled by cases of the deliberate
harming or mistreatment of laboratory animals.

In the face of these inherent problems with the scientific legitimation of environmental-
ism, some of the ideologists of the movement have been attracted to versions of the green
argument which are principally founded on non-scientific forms of authority. For example, it
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is possible to seek to underpin an ecological world view in conventionally religious or other
spiritual ways. People can claim to gain a knowledge of nature’s purposes and needs through
this sort of inquiry ... But in secular Western societies these appeals can exercise only a
limited attraction and the principal form of legitimation in the leading environmental orga-
nizations remains that of scientific expertise.

LEGAL-RATIONAL AUTHORITY AND THE SOCIOLOGY OF SCIENCE

Up to this point I have claimed that ‘establishment’ green groups embraced science early on
and that there is evidence that - despite some ideological misgivings - the most radical
groups are following suit. However, | wish to arque that the turn to science has been less
straightforwardly beneficial than had been anticipated; in some respects the movement has
even been confounded by science.

To understand the sociological implications of embracing science, we need to examine the
special authority enjoyed by legal-rational forms of argument, an authority which has often
been taken for granted by social scientists. Indeed, since social science itself appears to rest
on this form of authority, to throw it into question might seem a self destructive pursuit. But
in the last two decades there has been a re-assessment of this kind of authority among soci-
ologists and philosophers of science who have studied decision making in what might be
taken to be the temple of legal-rational thinking, natural science. What they have suggested
is that the authority commonly associated with scientific beliefs is not as straightforward or
as unequivocal as many people ... appear to have assumed. These sociologists and philoso-
phers have arqued that the public, policy makers and more traditional philosophers of science
have exaggerated the authority of science.

Characteristically, these analysts accepted an uncontentious definition of science ... What
is radical is not their definition of science but their insistence that scientists” judgments
inevitably go beyond the evidence on which they are based, so that scientific authority
cannot be justified by a simple appeal to its factual foundations ... Second, these analysts
of science arque that even facts themselves are provisional. Factual claims cannot be legiti-
mated by an unquestionable appeal to observation. Observations may themselves be
affected by scientists” assumptions or by their prior theoretical commitments.

SCIENCE AS UNREELIABLE FRIEND — EMPIRICALLY

The first way in which science is an unreliable ally is a simply empirical one. Compared to social
movements which appeal to an orthodoxy or to a charismatic leader, avowedly scientific move-
ments face a number of pragmatic disadvantages. Scientists may not have an answer to every
question. Similarly, they accept in principle that their knowledge is revocable and incomplete.

SCIENCE AS UNRELIABLE FRIEND — EPISTEMOLOGY

Up to this point we have examined ways in which in fact science may be a less good friend
than conservationists might anticipate. It may not provide the answers on occasions when it
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would be politic to have them ... in some cases these deficiencies come close to endemic
problems of scientific knowledge - to do with sciences as a way of knowing at all. Most nature
conservationists would defend science as a form of knowledge by pointing to its observational
basis and its methodic development. But ... the observational basis is open to discrepant
interpretations. As soon as there arise competing and plausible accounts of what the obser-
vational facts are, then the basis which appears so secure becomes itself problematic. The
empirical and provisional basis of scientific knowledge - its apparent strength - can readily be
re-formulated as an uncertain basis.

CONCLUSION

To regard the green movement as profoundly anchored in science is surely correct. But, in
practical terms, green campaigners have found it far harder to cash in on that scientific
authority than might have been anticipated ...

In part, the explanation is philosophical. Scientific knowledge is inherently open to revision;
it is intrinsically provisional. Particularly at the forefront of science, it is always possible that
the truth is at odds with scientists” current beliefs. Despite science’s cognitive power, it cannot
offer transcendental support for particular substantive propositions. Moreover, the green move-
ment is dependent on extra-scientific, moral considerations. Scientific studies indicating that
the whale populations are declining to non-sustainable levels may well offer good grounds for
not whaling. But when (as now may be the case for minke whales) populations begin to
recover, science does not suffice to say whether hunting should be resumed.

The explanation is also sociological. The profession and practice of science mean that the
research which greens desire or need may not be done. The social composition of green groups
may not afford them the scientific expertise they require. Governments, firms, unions - even
campaigners - may be far from disinterested in the uses they make of scientific information.
Finally, philosophical and sociological factors may overlap and interact. The social context of
legal inquiries encourages the tendentious exploitation of science’s epistemological weak-
nesses; media conventions about ‘fairness’ encourage broadcasters to give ‘equal time’ to
competing views even if the scientific credentials of those views are far from equal.

Many of the tensions that Yearley identifies prefigure the discussions below on
scientific uncertainty (pp. 18-31) and on the politics of environmental decision
making (pp. 40-7 and Chapter 3). What Yearley identifies as ‘ambivalence’ on
the part of public interest groups is equally identifiable in other parts of envi-
ronmental policy making and law; the difficulty of reconciling broader grounds
for decision making with the continuing centrality of science (and related tech-
nical processes such as risk assessment and cost benefit assessment) is a recur-
ring theme in contemporary environmental regulation.

The legacy of the ‘scientific paradigm’ is a type of ‘shallow’ environmental-
ism, primarily concerned with the exhaustion of natural resources and the
implications of this for humankind (akin to the ‘second stage’ of environ-
mental law identified by Emmenegger and Tschentscher in the Preface to Part I
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(pp- 2-3)). Shallow environmentalists advocate so-called ‘environmental man-
agement’ (including methods such as risk assessment) and place their faith in
technological advancement as a way out of environmental problems (‘cleaning
up the earth’): the ‘planned management of nature’ according to Winter’s
schema, also discussed in the Preface. Those adhering to ecological theories
(see below, pp. 47-57) critique this branch of environmentalism as little more
than a self-serving ideology legitimating the status quo — the ‘business as usual’
scenario.

(b) Risk assessment and the environment

Closely related to the use of science in environmental law is the technical assess-
ment of ‘risk’. ‘Risk’ is a complex and profoundly political idea. Ulrich Beck has
developed a theory of ‘risk society’ to reflect the centrality of risk to contem-
porary society. This thesis posits that it is no longer the production and distri-
bution of goods that dominates political and private life (as it does when those
goods are scarce), but the distribution (and minimisation) of bads, of risks.
Beck argues that technological risks largely escape the traditional institutions of
representative democracy, pointing towards more radical and participatory
approaches. Even without going as far as Beck, it is easy to identify occasions on
which questions of ‘risk’ dominate political discourse and private anxiety:
climate change, bovine spongiform encephalopathy (BSE) in cattle, agricultural
and medical biotechnology, lower-key debates about food safety, air pollution,
water pollution, as well as Beck’s primary example of nuclear technology, are all
political events.

Risk has, however, a technical aspect that fits very well into a scientific way of
viewing the world. Technical risk assessment, to simplify, involves the
identification of a hazard associated with a substance or activity, and the likeli-
hood of that hazard’s occurrence. The expertise of the risk assessor is increas-
ingly central as environmental law becomes more pre-emptive, moving beyond
a series of reactions to harm after the event.

One factor that complicates discussion of risk is the now well-recognised
divergence between ‘public perceptions’ of risk and scientific analyses of risk.
Whilst some believe that this is evidence of public ignorance, and urge that
important and expensive matters of risk regulation be kept away from the ‘irra-
tional” public, and their representatives,”® it is also increasingly accepted that at
least part of the divergence can be explained by a broader, but still rational,
approach to risk on the part of the public.” On the latter view, whilst experts

5 Ulrich Beck, Risk Society: Towards a New Modernity (Sage, 1992).

¢ See, for example, Stephen Breyer, Breaking the Vicious Circle: Toward Effective Risk Regulation
(Harvard University Press, 1993).

7 See, for example, the discussion of the ‘social dimension’ of risk in Department of the
Environment, Food and Rural Affairs (DEFRA), Guidelines for Environmental Risk Assessment
and Management (available at www.defra.gov.uk/environment/risk), Ch. 3.
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tend to focus on numbers (for example lives lost), the public perception of risk
is multi-dimensional and qualitative, with particular hazards meaning different
things to different people depending on underlying values and the context of
the risk.® So, for example, the distribution of risk and benefit is relevant to the
public, an unfamiliar risk may lead to greater concern than a familiar risk, a
freely chosen risk is less worrying than one imposed from outside.” The funda-
mental disagreement is over whether people ‘think poorly’ about risk, or
whether they assess risk according to a ‘richer rationality’ than the experts.

Cass R. Sunstein, Risk and Reason: Safety, Law and the Environment
(Cambridge University Press, 2002), pp. 59-64

There is much wisdom in the tradition [of ‘richer rationality’], and indeed the ‘richer ratio-
nality” view has started to become highly influential ... And in some ways, it is clearly
correct. The risks associated with voluntary activities (skiing, horseback riding) receive less
public concern than statistically smaller risks from involuntary activities (food preservatives,
pesticides, herbicides, certain forms of air pollution). But in the context of risks, I believe
that the richer rationality claim is overstated. To be sure, some of these factors do justify
special concern with some risks. But there is no ‘rival rationality” in the minds of ordinary
people.

... Media attention, for example, is a heuristic for determining whether the problem is
serious. If people are especially concerned about risks that preoccupy the media, it is prob-
ably because what concerns the media is likely, other things being equal, to be worthy of
concern. Especially in light of the availability heuristic and social influences, ordinary
people, trying to reduce large risks, will naturally be concerned about hazards that are
receiving attention from newspapers and television stations. The point helps explain why
people have sometimes been excessively fearful of shark attacks, air travel, and new
diseases. The same point also helps explain why different cultures, and different subcul-
tures, are frightened of different things: They hear, from relevant media, different reports
of what is dangerous.

Past history also works as a heuristic. What has happened before is a (rough) proxy for
what will happen again. Sensible people who want to reduce large risks, and to ignore tiny
ones, will care about history. Similar things can be said about trust. If people do not trust an
institution’s assurances, they are thinking that the risk is more serious than they are being
told. Nor is any special puzzle posed by the fact that public concern is heightened when chil-
dren and future generations are at risk. When this is so, more life-years are at stake, and in
the case of future generations, more lives. Of course, people want to save more lives, and
more life-years, rather than fewer. On all these counts, experts and ordinary people seem to
be on exactly the same page - with the qualification that ordinary people sometimes use
simplifying devices, such as media attention, to test whether a risk is really large or small.

8 Ibid., para. 3.3.
° See Chauncey Starr, ‘Social Benefit Versus Technological Risk’ (1969) Science 1232; Paul Slovic,
The Perception of Risk (Earthscan, 2000).
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But some of these factors do seem to suggest that people are not concerned only with
numbers of lives at stake. For example, deaths that are particularly ‘dreaded’ may have
aggravating characteristics, to which ordinary people are alert but which experts neglect. The
notions of voluntariness and control may also be relevant insofar as they suggest that some
risks are more freely run, and therefore deserving of less public concern.

Although accepting the basic legitimacy of these positions, Sunstein does ‘ques-
tion the claim that qualitative factors of this kind explain all or even much of
people’s disagreement with experts’, arguing that ‘experts are more likely to be
right than are ordinary people’.

| believe that for most people, reactions to risks are a product of a rapid, largely intuitive
assessment, not based on a careful sorting of the consequences of exposure. Of course that
assessment depends in significant part on what concerns experts, the statistical magnitude
of the risk at issue. A rough sense of the magnitude of the risk certainly plays a role in pro-
ducing affect. And indeed nothing in the data is inconsistent with the possibility that people
fear certain risks because they have a general impression that they are statistically large,
and that this fear helps to explain their rankings. If so, people will naturally rank the risks
they most fear as worse, on the qualitative dimensions, than risks that they fear least. Notice
that on this view, people’s rankings on the qualitative judgments are not the reason for their
relative rankings of risk. On the contrary, their general impression of statistical magnitude is
doing most of the work ...

Certainly it is puzzling to find that people treat as quite serious dangers that are micro-
scopically small as a statistical matter, while risks that are statistically much larger are treated
as ‘just a part of life”. No doubt it is possible that people’s judgments about risk severity are
a product of some of the more qualitative considerations ... But it is also possible that an
apparently rich judgment that a certain risk is severe, or not severe, depends not on well
considered judgments of value, but instead on a rapid intuitive judgment, on a failure to see
that tradeoffs are inevitably being made, on heuristic devices that are not well-adapted to
the particular context, or instead on a range of confusing or confused ideas that people
cannot fully articulate. When people say, for example, that the risk of nuclear power is very
serious, they might be responding to their intense visceral concern. The affect associated
with nuclear power is, for many people, quite negative, and that affect operates as a heuris-
tic for a judgment of the seriousness of the risk.

As | have said, the affect, and the judgment, might well be based, at least in part, on
(uninformed) statistical judgments about likely lives at risk and on people’s failure to see (as
they do in other contexts) that that risk is accompanied by a range of social benefits ...

A MIXED VERDICT

I have been claiming, not that qualitative factors are irrelevant to ordinary perceptions of
risk, but that the same evidence said to support ‘rival rationality” might reflect simple errors
of fact ...
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Where does this leave us? Many of the disagreements between experts and ordinary
people stem from the fact that experts have more information and are also prepared to look
at the benefits as well as the risks associated with controversial products and activities. To
the extent that experts focus only on the number of lives at stake, they are genuinely obtuse.
It is reasonable to devote special attention to dangers that are hard to avoid, or accompa-
nied by special suffering, or faced principally by children. But there is no ‘rival rationality” in
taking these factors into account. On the positive side, what is needed is more empirical
work to determine the extent to which ordinary risk perceptions are based on errors or
instead on values. On the normative side, we need to think more clearly about the nature
of concepts like “dread’, ‘involuntary’, and ‘uncontrollable’. With respect to policy, what is
needed is incorporation of people’s values, to the extent that they can survive a process of
reflection.

() Scientific uncertainty and the precautionary principle

Attempting to rely on science (and related technical disciplines such as risk
assessment) as a route through environmental decisions runs quickly into the
barriers posed by the unavoidable uncertainty attached to scientific informa-
tion. Once it is accepted and well known that science is uncertain, it becomes
increasingly difficult to base decisions on ‘the facts’. Some of the complexities of
uncertainty are suggested in the extract from Yearley (pp. 12-14). Uncertainty
goes much further than ‘data gaps’ to be filled by further research over time;
far more profound questions about the nature of our knowledge are also
implied.

Brian Wynne, ‘Uncertainty and Environmental Learning: Reconceiving
Science and Policy in the Preventive Paradigm’ (1992) 2 Global
Environmental Change 111, pp. 114-24

In the first place, we can talk authentically about risk when the system behaviour is basi-
cally well known, and chances of different outcomes can be defined and quantified by struc-
tured analysis of mechanisms and probabilities.

Second, if we know the important system parameters but not the probability distributions,
we can talk in terms of uncertainties. There are several sophisticated methods for estimat-
ing them and their effects on outcomes. These uncertainties are recognized, and explicitly
included in analysis.

Third, a far more difficult problem is ignorance, which by definition escapes recognition.
This is not so much a characteristic of knowledge itself as of the linkages between knowl-
edge and commitments based on it - in effect, bets (technological, social, economic) on the
completeness and validity of that knowledge.

Since this third distinction is conceptually more elusive, an example is justified. In the
aftermath of the Chernobyl nuclear accident, in May 1986 a radioactive cloud passed over
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the UK. Heavy thunderstorms rained out radiocaesium deposits over upland areas, and,
despite reassurances that there would be no lasting effects of the radioactive cloud, six
weeks after the accident a sudden ban on hill sheep sales and slaughter was announced.
Although this ban was expected to last only three weeks, because the radiocaesium was
thought to be chemically immobilized in the soil once washed off vegetation, some hill
farms in these areas of Cumbria and North Wales in particular, are still restricted six years
later. The scientists made a spectacular mistake in predicting the behaviour of radiocae-
sium in the environment of interest. It was gradually learned that the reason for the
mistake was that the original prediction had been based on the observed behaviour of
caesium in alkaline clay soils, whereas those of the areas in question were acid peaty soils.
It was assumed by the scientists - wrongly as it turned out - that the previously observed
behaviour also prevailed in the conditions which existed in the hill areas. Thus, contrary to
the confident expectations of the scientists, the elevated levels of radiocaesium in the
sheep from these upland areas did not fall, and restrictions had to be extended indefinitely,
severely damaging the credibility of the scientists and institutions concerned. Eventually it
was realized that the chemical immobilization which had been assumed took place only in
aluminosilicate clays, and that in the upland peaty acid soils caesium remains chemically
mobile, hence available for root uptake and recycle via edible vegetation back into the
food chain.

It is important to recognize that this highly public scientific mistake actually followed
normal scientific practice. Scientists attempted to predict the behaviour of an agent (here
radiocaesium) by extrapolating from its observed behaviour under certain conditions,
making some inadvertent assumptions about the new conditions. When the new observa-
tions did not fit with expected behaviour, the models underlying the predictions were
(eventually) re-examined. Through this, certain previously unnoticed but significant differ-
ences were identified, and the models were elaborated accordingly.

Thus ignorance is endemic to scientific knowledge, which has to reduce the framework
of the known to that which is amenable to its own parochial methods and models. This
only becomes a problem when (as is usual) scientific knowledge is misunderstood and is
institutionalized in policy making as if this condition did not pervade all competent
scientific knowledge. This institutionalized exaggeration of the scope and power of scien-
tific knowledge creates a vacuum in which should exist a vital social discourse about
the conditions and boundaries of scientific knowledge in relation to moral and social
knowledge.

... social commitments are necessary to define the boundaries of, and to give coherence to,
scientific knowledge - not only in the large but in quite specific ways. Whenever events
expose the ignorance which always underlies scientific models used in public policy, the
dominant response is invariably to focus on improving the scientific model. However,
although this is important, it is not enough. A response of at least equal importance ought
to examine critically the (often inflated) social commitments built over the existing knowl-
edge, because it is here that ignorance and its corresponding risks are created. Indeterminacy
exists in the open-ended question of whether knowledge is adapted to fit the mismatched
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realities of application situations, or whether those (technical and social) situations are
reshaped to ‘validate’ the knowledge.

The extra concept of indeterminacy ... introduces the idea that contingent social behaviour
also has to be explicitly included in the analytical and prescriptive framework.

Wynne demonstrates that ‘uncertainty’ is both complex and inescapable. It
extends not only to areas where more or better scientific information is
required, but to the unpredictability of the real-life behaviour of human beings
and eco-systems (indeterminacy), and to areas in which we simply ‘don’t know
what it is that we don’t know’ (ignorance), and so cannot investigate it. As
Wynne observes, the dangers of CFCs and DDT escaped investigation because
the ‘uncertainty along which the question of scientific proof for regulation was
stretched was in each case the wrong question altogether, as we now know. For
DDT, uncertainties were recognized only over acute toxicity; chronic toxicity
was not even conceived of. For CFCs, the very property thought to bring low
risk to biological species, long-term stability, meant it could reach the stratos-
pheric ozone layer — but this was not even considered at that time.” We might
add to these uncertainties the notion (developed further in Sections 4 and 5
below) that environmental concerns are not limited to the evaluation of harm,
butalso incorporate questions of value, for example as to distribution of burden
and benefit or ethical questions.

The varied dimensions of uncertainty should make a real difference to the way
we assess decision making in environmental law. The precautionary principle
has emerged as a central tool for the management of pervasive uncertainty in
environmental and public health policy, a recognition that decisions must be
made in situations of uncertainty. The precise role and meaning of the precau-
tionary principle remain uncertain and controversial; the literature is enor-
mous, and the most that can be attempted here is to outline some of the main
areas of disagreement. It is a good starting point to think about the legal role of
a principle.

Elizabeth Fisher, ‘Precaution, Precaution Everywhere: Developing
a “Common Understanding” of the Precautionary Principle in the
European Community’ (2002) 9 Maastricht Journal of Furopean
and Comparative Law 7, pp. 15-16

Much of the discussion concerning the precautionary principle has proceeded on the
assumption that the principle is a ‘bright line” autonomous rule that dictates a particular
outcome in a certain set of circumstances. As such, the principle is understood as analo-
qgous to rules such as those that state that ‘if you drive over 60 kmph you have broken the
law and will be fined 100 euros’. Thus for example, McKinney and Hammer Hill describe it
as placing a ‘burden of proof of non-harm on anyone undertaking an environmental action
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whose consequences are unknown’.'® Stone suggests that one interpretation of it
‘commands an activity to be terminated” in a certain set of circumstances.! The problem
with such a characterization is that, as Stone rightly points out, the preconditions are in no
way determinate. Likewise, as others have noted, formulations that demand particular
outcomes are neither logically possible nor particularly desirable in cases of scientific
uncertainty. As such, as Cross states, the principle can be ‘attacked as an uncertain deci-
sion rule’.”

Yet these critiques, by assuming the principle is a rule, proceed on the wrong basis and
ignore a basic feature of the principle - that it is, in legal terms, a principle rather than a
rule. Whilst the concept of ‘principle” will vary depending on its jurisprudential and jurisdic-
tional context, in all cases a principle is not an ‘explicitly formulated’ rule that is unchang-
ing in its application. Rather its application is flexible and will depend on specific
circumstances. Moreover, just as other principles do, it ‘states a reason that argues in one
direction, but does not necessitate a particular decision’.”

The definition of the precautionary principle found in the Rio Declaration is
perhaps the most commonly cited: ‘Where there are threats of serious or irre-
versible damage, lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental degradation.’
The Rio approach is often categorised as a weak approach to the precautionary
principle, characterised by the need for serious or irreversible damage and the
question of cost-effectiveness. The latter not only limits the space for precau-
tionary action, but may even deny much of the radicalism of the precautionary
principle, as it is precisely in situations of uncertainty that calculations of costs
and benefits are most difficult. The weak approach to the precautionary princi-
ple can be contrasted with a strongversion. This would provide that where there
are threats to the environment or health, the proponent of an activity must
prove its safety, without reference to costs and benefits. There are unavoidable
difficulties with this approach: proof of ‘no risk’ is rarely if ever available, and a
consistent refusal to innovate in the absence of such proof would lead to tech-
nological stagnation.'®

A third, alternative, understanding of the precautionary principle would
understand the principle as indicating a need to move beyond a technical

William McKinney and J. Hammer Hill, ‘Of Sustainability and Precaution: The Logical,

Epistemological, and Moral Problems of the Precautionary Principle and Their Implications

for Sustainable Development’ (2000) 5 Ethics and the Environment 178.

Christopher Stone, ‘Is there a Precautionary Principle?’ (2001) 31 Environmental Law

Reporter 10790.

12 Frank B. Cross, ‘Paradoxical Perils of the Precautionary Principle’ (1996) 53 Washington
and Lee Law Review 859.

13 Ronald Dworkin, Taking Rights Seriously (Duckworth, 1977), p. 26.

Declaration of the UN Conference on Environment and Development (Rio Declaration), 3-14

June 1992, principle 15, see Ch. 6, p. 223.

Giandomenico Majone, ‘What Price Safety? The Precautionary Principle and its Policy

Implications’ (2002) 40 Journal of Common Market Studies 89.
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approach to risk, bringing factors other than scientific and technical expertise
into decision making fora, including more qualitative, and personal, experi-
ence.'® As Elizabeth Fisher puts it, ‘decision-makers cannot hide behind a fagade
of “facts” where no definitive factual basis exists. Such a facade not only bears
little relation to reality but also results in inefficiency and a false form of
accountability.’!” This understanding of the precautionary principle points
towards open decision making, and may even reinforce the move towards
‘public participation’ apparent in many areas of environmental law, as discussed
in Chapter 3; the ‘risk society’ thesis discussed above (p. 15) also points
towards more radical forms of participation, democratising technical decision
making. This approach to the precautionary principle could have a profound
impact on the way in which decisions are made. A recognition that the ‘facts’
are no longer a sure-fire response to those who disagree with the scientists also
makes it harder to dismiss the factors that impact on public ‘risk perception’,
discussed above (pp. 15-18): ‘public scepticism and alarmism become a bit
more understandable’ once one recognises what a ‘blunt instrument’ many of
the tools used by the risk assessor are.!® And public disagreement between
scientists further compounds this breakdown in the use of science to justify
decisions.

The precautionary principle has received a great deal of attention at European
Union (EU) level. Of a number of judicial decisions on the principle,' Pfizer*
was the first very detailed and explicit analysis, and remains a significant decision
on both the precautionary principle and the use of science by the EU institutions.
Although the approach adopted by the Court of First Instance is evolving and not
consistently applied in its full rigour, it is illustrative of how the courts will tackle
problematic and disputed science. Pfizer arose out of the use of certain antibiotics
in animal feed, in order to bring the animals to the appropriate weight for slaugh-
ter more quickly and with less feed. Concern about the possible development by
bacteria of resistance to particular antibiotics, making the treatment of some

16 Elizabeth Fisher, ‘Is the Precautionary Principle Justiciable?’ (2001) 13 Journal of
Environmental Law 315. See also Nicholas de Sadeleer, Environmental Principles: From Political
Slogans to Legal Rules (Oxford University Press, 2002), arguing that the principle politicises
technical debates.

Elizabeth Fisher, ‘Precaution, Precaution Everywhere: Developing a “Common
Understanding” of the Precautionary Principle in the European Community’ (2002) 9
Maastricht Journal of European and Comparative Law 7, p. 9.

John S. Dryzek, The Politics of the Earth: Environmental Discourses (Oxford University Press,
1997), p. 73.

Although the precautionary principle was not explicitly invoked, the BSE saga raised many
relevant issues: Case C-241/01 National Farmers Union v. Secrétariat Général du Gouvernement
[2002] ECR 1-907; Case C-1/00 Commission v. France [2001] ECR 1-9989; Case C-180/96 UK v.
Commission [1996] ECR I-3903. More recently, see Cases T-74/00, T-76/00 and T141/00
Artegodan and Others v. Commission [2002] ECR 11-4945; Case T-392/02 Solvay
Pharmaceuticals BV v. Council [2003] ECR 1I-4555.

Case T-13/99 Pfizer Animal Health SA v. Council [2002] ECR 1I-3305; Case T-70/99

Alpharma Inc. v. Council [2002] ECR 11-3495 was decided on the same day on an almost
identical basis.

N

)

o
S



23

Environmental law in context

diseases by that antibiotic ineffective, has increased in recent years. The applicants
sought annulment of a Regulation banning the use of certain antibiotics as addi-
tives in feedingstuffs.?!

Case T-13/99 Pfizer Animal Health SA v. Council [2002] ECR 11-3305

139. It is appropriate to bear in mind that, as the Court of Justice and the Court of First
Instance have held, where there is scientific uncertainty as to the existence or extent of risks
to human health, the Community institutions may, by reason of the precautionary principle,
take protective measures without having to wait until the reality and seriousness of those
risks become fully apparent ...

141. A fortiori, the Community institutions were not required, for the purpose of taking pre-
ventive action, to wait for the adverse effects of the use of the product as a growth promoter
to materialise ...

142. Thus, in a situation in which the precautionary principle is applied, which by definition
coincides with a situation in which there is scientific uncertainty, a risk assessment cannot
be required to provide the Community institutions with conclusive scientific evidence of the
reality of the risk and the seriousness of the potential adverse effects were that risk to
become a reality ...

143. However, it is also clear ... that a preventive measure cannot properly be based on a
purely hypothetical approach to the risk, founded on mere conjecture which has not been
scientifically verified ...

144. Rather, it follows from the Community Courts” interpretation of the precautionary prin-
ciple that a preventive measure may be taken only if the risk, although the reality and extent
thereof have not been fully demonstrated by conclusive scientific evidence, appears never-
theless to be adequately backed up by the scientific data available at the time when the
measure was taken.

160. ... unless the precautionary principle is to be rendered nugatory, the fact that it is
impossible to carry out a full scientific risk assessment does not prevent the competent public
authority from taking preventive measures, at very short notice if necessary, when such mea-
sures appear essential given the level of risk to human health which the authority has
deemed unacceptable for society.

161. In such a situation, the competent public authority must therefore weigh up its oblig-
ations and decide either to wait until the results of more detailed scientific research become
available or to act on the basis of the scientific information available. Where measures for
the protection of human health are concerned, the outcome of that balancing exercise will
depend, account being taken of the particular circumstances of each individual case, on the
level of risk which the authority deems unacceptable for society.

2l Regulation 2821/98 banning the use of certain antibiotics as additives in feedingstuffs OJ 1998
L 351/4.
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410. The Court considers that a cost/benefit analysis is a particular expression of the prin-
ciple of proportionality in cases involving risk management.

456. The Court observes that the importance of the objective pursued by the contested reg-
ulation, i.e. the protection of human health, may justify adverse consequences, and even
substantial adverse consequences, for certain traders ... The protection of public health,
which the contested regulation is intended to guarantee, must take precedence over eco-
nomic considerations ...

467. ... Pfizer, ... emphasise the fact that the ban on the use of antibiotics as growth pro-
moters has significant adverse effects on the environment, which ought also to have been
taken into account by the Community institutions. In their view, use of those products as
additives allows waste from farming, such as nitrogen and phosphates, to be reduced and
makes it unnecessary to use other additives based on zinc oxide, a heavy metal causing
extensive pollution.

468. The Court notes in limine that the contested requlation is founded on a political choice,
in respect of which the Community institutions were required to weigh up, on the one hand,
maintaining, while awaiting further scientific studies, the authorisation of a product which
primarily enables the agricultural sector to be more profitable and, on the other, banning the
product for public health reasons.

469. As regards Pfizer’s complaint that the institutions, when making their policy choice, did
not carry out a cost/benefit analysis, it is apparent from the documents before the Court that
an assessment of that kind was made in several of the reports by international bodies which
had been submitted to the institutions during the procedure culminating in adoption of the
contested regulation and which were examined by the Standing Committee ...

471. ... it is appropriate to begin by observing that public health, which the contested reg-
ulation is intended to protect, must take precedence over economic considerations ...

472. Next, it is not disputed that use of antibiotics as growth promoters is not essential
to meat production. Nor is it disputed that there were alternatives to that practice,
even though, as Pfizer maintains, those alternatives make it essential to alter farming
methods and may entail higher production costs and higher meat prices. However, there
is nothing to suggest that the policy choice made by the institutions was unreasonable in
that regard.

Pfizer is a complex decision. A number of (deceptively) straightforward obser-
vations about the precautionary principle in the EU might, however, be made
in its wake. Most basically, the precautionary principle applies to the protection
of public health (we know that it also applies more broadly,?* particularly to
environmental protection?®) and this allows decisions to be taken in conditions

2 Artegodan. 2 Article 175 EC, see Ch. 4, p. 153.
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of scientific uncertainty. A risk assessment is a necessary first step to any such
decision, albeit one that cannot be expected to provide certainty. This brings us
to the crucial question of when there is sufficient scientific evidence on a risk to
bring into play the precautionary principle, and so to take action in the absence
of certainty. The Court of First Instance (CFI) in Pfizer distinguishes between a
‘purely hypothetical’ approach to risk, and risk which is ‘adequately backed up
by the scientific data available at the time’ (para. 144); but without examining
quite how that distinction might be drawn. In the words of Advocate General
Mischo, this distinction ‘fully expresses all the tension inherent in applying the
precautionary principle: on the one hand, a measure cannot be based on a
purely hypothetical risk, yet, on the other hand, one cannot wait until the risk
has been established with certainty’;?* he uses the language of ‘plausible risk’.%
In a subsequent decision on the control (by national authorities) of activities
under EC nature conservation law, the European Court of Justice (ECJ) refers
to ‘reasonable scientific doubt’ as the moment for mandatory application of the
precautionary principle.?® This is a far simpler (even simplistic, and of course
the rub is in that ‘reasonable’) approach to the precautionary principle, possi-
ble in this case because the Court had no need to involve itself in the science at
issue, or the use of that science.

Like risk assessment, cost benefit analysis (CBA) has a central, but somewhat
ambiguous, role in the Pfizer decision. CBA is ‘a particular expression of the
principle of proportionality in cases involving risk management’ (para. 410). It
would be a matter of concern if the Court intends to replace the evaluative pro-
portionality balancing exercise with a technical approach to CBA. The Court,
however, seems most concerned to ensure a weighing up of the various options,
a qualitative as much as a quantitative process (paras. 464-75).

Nor, according to Pfizer, can a decision seek ‘zero risk’ (para. 145). Whilst
the phrase ‘zero risk’ is somewhat ambiguous (it might mean the attempt to
reduce a clearly identified risk, such as the risk of lung disease from exposure
to certain types of asbestos,?” to zero), the CFI is concerned to reject any sug-
gestion that positive proof of absolute safety might be required. In doing so,
the CFI rejects the ‘strong’ approach to the precautionary principle and its
associated difficulties (particularly technological stagnation), as had the
European Commission in its Communication on the Precautionary Principle:
measures based on the precautionary principle ‘must not aim at zero risk,
something which rarely exists’.?®

24 Case C-192/01 Commission v. Denmark [2003] ECR 1-9693, para. 101. % Ibid., para. 102.

% Case C-127/02 Landelijke Vereniging tot Behoud van de Waddenzee v. Staatssecretaris van
Landbouw, Natuurbeheer en Visserij [2005] 2 CMLR 31, para. 59. See Ch. 15, pp. 651-3.

27 At World Trade Organisation (WTO) level, see European Communities — Measures Affecting
Asbestos and Asbestos Containing Products WT/DS135/AB/R, 12 March 2001, para. 174. In the
EU this is permissible, see C-121/00 Hahn [2002] ECR I-9193; Solvay.

2 COM (2000) 1 final, p. 17.
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Finally, whilst a ‘strong’ approach to the precautionary principle (requiring
action to be taken on harm regardless of cost) is rarely found in official circles,
Pfizer provides that the protection of public health should take priority over
economic interests. In a subsequent case, the CFI refers to the precautionary
principle as ‘a general principle of Community law requiring the competent
authorities to take appropriate measures to prevent specific potential risks to
public health, safety and the environment, by giving precedence to the require-
ments related to the protection of those interests over economic interests’.?’
This provides potentially important ‘cover’ for protective regulatory decisions.
However, not only is there a level of inconsistency, given the simultaneous
emphasis on risk assessment and CBA; this approach may also rest on the type
of oversimplification criticised in the next extract.

Cass R. Sunstein, ‘Beyond the Precautionary Principle’ (2003) 151
University of Pennsylvania Law Review 1003, pp. 1003-8

I aim to challenge the precautionary principle here, not because it leads in bad directions,
but because, read for all that it is worth, it leads in no direction at all. The principle threat-
ens to be paralyzing, forbidding requlation, inaction, and every step in between. To explain
this problem very briefly, the precautionary principle provides help only if we blind ourselves
to many aspects of risk-related situations and focus on a narrow subset of what is at stake.
A significant part of my discussion will be devoted to showing why this is so. I will also
urge that the precautionary principle gives the (false) appearance of being workable only
because of identifiable cognitive mechanisms, which lead people to have a narrow rather
than wide viewscreen. With that narrow viewscreen, it is possible to ignore, or to neglect,
some of the risks that are actually at stake. | emphasize that we have good reason to endorse
the goals that motivate many people to endorse the precautionary principle. These goals
include the importance of protecting health and the environment even from remote risks,
the need to attend to unintended adverse effects of technological change, and the need to
ensure that wealthy countries pay their fair share for environmental improvement and risk
reduction. But the precautionary principle is a crude way of protecting these goals, which
should be pursued directly ...

The most serious problem with the strong version of the precautionary principle is that it
offers no quidance - not that it is wrong, but that it forbids all courses of action, including
inaction. To understand this point, it will be useful to anchor the discussion in some concrete
problems:

1. One of the most controversial environmental issues faced in the first year of the Bush
administration involved the requlation of arsenic. There is a serious dispute over the precise
level of risks posed by low levels of arsenic in drinking water, but in the ‘worst case” scenario,
over one hundred lives might be lost each year as a result of the fifty parts per billion (ppb)
standard that the Clinton administration sought to revise. At the same time, the proposed

2 Artegodan, para. 184.
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ten ppb standard would cost over two hundred million dollars each year, and it is possible
that it would save as few as five lives annually.

2. Genetic modification of food has become a widespread practice. But the risks of that
practice are not known with precision. Some people fear that genetic modification will result
in serious ecological harm and large risks to human health.

3. Scientists are not in full accord about the dangers associated with global warming, but
there is general agreement that global warming is in fact occurring. It is possible that global
warming will produce, by 2100, a mean temperature increase of 4.5 degrees Celsius, that it
will result in well over five trillion dollars in annual monetized costs, and that it will also
produce a significant number of deaths from malaria. The Kyoto Protocol would require most
industrialized nations to reduce greenhouse gas emissions to between ninety-two percent
and ninety-four percent of 1990 levels.

4. Many people fear nuclear power on the grounds that nuclear power plants raise various
health and safety issues, including some possibility of catastrophe. But if a nation does not
rely on nuclear power, it might well rely instead on fossil fuels, and in particular on coal-fired
power plants. Such plants create risks of their own, including risks associated with global
warming. China, for example, has relied on nuclear energy in part as a way of reducing green-
house gases and in part as a way of reducing other air pollution problems.

In these cases, what kind of guidance is provided by the precautionary principle? It is
tempting to say, as is in fact standard, that the principle calls for strong controls on arsenic,
on genetic engineering of food, on greenhouse gases, ... and on nuclear power. In all of
these cases, there is a possibility of serious harms, and no authoritative scientific evidence
suggests that the possibility is close to zero. If the burden of proof is on the proponent of
the activity or process in question, the precautionary principle would seem to impose a
burden of proof that cannot be met. Put to one side the question of whether the precau-
tionary principle, understood to compel stringent requlation in these cases, is sensible. Let
us ask a more fundamental question: Is that more stringent regulation therefore compelled
by the precautionary principle?

The answer is that it is not. In some of these cases, it should be easy to see that, in its
own way, stringent requlation would actually run afoul of the precautionary principle. The
simplest reason is that such requlation might well deprive society of significant benefits, and
for that reason produce a large number of deaths that otherwise would not occur. In some
cases, regulation eliminates the ‘opportunity benefits” of a process or activity, and thus
causes preventable deaths. If this is so, requlation is hardly precautionary. The most familiar
cases involve the “drug lag’, produced by a highly precautionary approach to the introduc-
tion of new medicines and drugs into the market. If a government takes such an approach,
it might protect people against harms from inadequately tested drugs; but it will also prevent
people from receiving potential benefits from those very drugs. Is it ‘precautionary” to
require extensive premarketing testing, or to do the opposite?

Or consider the case of genetic modification of food. Many people believe that a failure
to allow genetic modification might well result in numerous deaths, and a small probability
of many more. The reason is that genetic modification holds out the promise of producing
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food that is both cheaper and healthier - resulting, for example, in “golden rice’, which might
have large benefits in developing countries. Now the point is not that genetic modification
will definitely have those benefits or that the benefits of genetic modification outweigh the
risks. The point is only that if the precautionary principle is taken in its strongest form, it is
offended by requlation as well as by nonrequlation ...

Sometimes regulation would violate the precautionary principle because it would give rise
to substitute risks, in the form of hazards that materialize, or are increased, as a result of
requlation. Consider the case of nuclear power. It is reasonable to think that in light of current
options, a ban on nuclear power will increase dependence on fossil fuels, which contribute
to global warming. If so, such a ban would seem to run afoul of the precautionary principle.

It is possible to go much further. A great deal of evidence suggests the possibility that an
expensive regulation can have adverse effects on life and health. To be sure, both the
phenomenon and the underlying mechanisms are disputed. It has been urged that a statisti-
cal life can be lost for every expenditure of $7.25 million, and one study suggests a cutoff
point, for a loss of life per requlatory expenditure, of $15 million. A striking paper suggests
that poor people are especially vulnerable to this effect - that a requlation that reduces wealth
for the poorest twenty percent of the population will have twice as large a mortality effect as
a regulation that reduces wealth for the wealthiest twenty percent. | do not mean to accept
any particular amount here, or even to suggest that there has been an unambiguous demon-
stration of an association between mortality and requlatory expenditures. The only point is that
reasonable people believe in that association. It follows that a multimillion-dollar expenditure
for ‘precaution’ has - as a worst case scenario - significant adverse health effects, with an
expenditure of $200 million leading to perhaps as many as thirty lives lost.

... the precautionary principle, taken for all that it is worth, is paralyzing: it stands as an
obstacle to requlation and nonrequlation, and to everything in between. To say this is not to
say that the precautionary principle cannot be amended in a way that removes the problem.
But once it is so amended, it is much less distinctive and increasingly resembles an effort to
weigh the health benefits of requlation against the health costs, or even to measure bene-
fits against costs.

Whilst Sunstein might be criticised for taking issue with a strong form of the
precautionary principle that is seldom adhered to (even Pfizer, which requires
that public health be prioritised, refers to the costs and benefits of regulatory
options, and bars the search for zero risk’), his warning is pertinent. And in any
event, we should be wary of any claim that there are simple answers to the
difficult decisions we face in environmental law; the misuse of the precaution-
ary principle could obscure the difficult value judgments to be made. Critics of
the precautionary principle, including Sunstein, often discuss a ‘strong’ version
of the precautionary principle because, they argue, a ‘weak’ version adds
nothing to ordinary good decision making, which always takes scientific uncer-
tainty into account. There is something in this: science never provides absolute
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certainty. However, the precautionary principle should at least avoid the routine
misuse of uncertainty as a justification of non-action. And we could of course
go much further, and argue that, rather than telling us what to do with the infor-
mation from science, the precautionary principle should completely recast the
ways in which public administration makes decisions, moving beyond a purely
technical approach (see pp. 21-2).

The EU judiciary has discussed the potential role of the precautionary prin-
ciple in good decision making in some detail. The English courts have been
somewhat less forthcoming.

R (on the application of Amvac Chemical UK Ltd) v. Secretary of State
for the Environment, Food and Rural Affairs [2001] EWHC Admin 1011

1. The Claimant challenges a decision communicated on 4 August 2001 to suspend regula-
tory approvals for dichlorvos, a chemical used in pesticides.

65. The Claimant does not contend that the Defendants were necessarily under any duty to
follow the precautionary principle. Essentially its case is that the Defendants purported to do
50, but failed.
66. The precautionary principle, as defined at the 1992 Rio Conference on the Environment
and Development, requires that:
‘Where there are threats of serious or irreversible damage, lack of full scientific cer-
tainty should not be posed as a reason for postponing cost effective measures to
prevent environmental degradation.’
67. ltis self-evident that the principle itself, as stated above, would not assist the Claimant -
rather the reverse. What the Claimant says is that if measures are to be taken in the absence
of full scientific certainty, there must necessarily be a proper assessment of risk, since it would
be absurd to take measures simply because the absence of any risk could not be completely
excluded. Rarely is it possible to prove a negative.

73. In May 1999 the Department for Environment, Food and Rural Affairs, issued a Strategy
on Sustainable Development entitled A better quality of life, with a foreword by the Prime
Minister. Having referred to the precautionary principle, the document continues:
‘The precautionary principle means that it is not acceptable just to say we can't be sure
that serious damage will happen, so we’ll do nothing to prevent it.
‘Precaution is not just relevant to environmental damage - for example, chemicals
which may affect wildlife may also affect human health.
‘At the same time, precautionary action must be based on objective assessments of
the costs and benefits of action. The principle does not mean that we only permit activ-
ities if we are sure that serious harm will not arise, or there is proof that the benefits
outweigh all possible risks. That would severely hinder progress towards improvements
in the quality of life.
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‘There are no hard and fast rules on when to take action: each case has to be consid-
ered carefully. We may decide that a particular risk is so serious that it is not worth
living with. In other cases society will be prepared to live with a risk because of other
benefits it brings. Transparency is essential: difficult decisions on precautionary action
are most likely where there is reason to think that there may be a significant threat,
but evidence is as yet lacking or inconclusive. Decisions should be reviewed to reflect
better understanding of risk as more evidence becomes available.”

83. I'have been referred to two cases in which the precautionary principle was considered.
In Rv. Leicester City Council and others, ex parte Blackfordby and Boothorpe Action Group
Ltd [2000] JPL 1266, Richards J. referred at paragraphs 65 to 68 to a submission based
on the precautionary principle ‘briefly advanced and again plucked out of the air in the
course of oral argument, that the decision was Wednesbury unreasonable in its application
of the principle ...". Richards J. said that it was difficult to see precisely how counsel
relied on the principle, in the field of planning and waste management. In the end he held
that it did not take the arguments any further. In R (on the application of Murray)
v. Derbyshire County Council, 6 October 2000, Maurice Kay ). dealt with similar submissions
in the same field of requlation. After a limited discussion of the principle, he held that the
submission added nothing to a submission based on the relevant regulations and that in
any event he was unable to find that there was a failure to have regard to the principle in
any event.

84. | am prepared to accept that on a substantive challenge to a requlatory decision, it
may in some fields of requlation be relevant to take into account the precautionary
principle and, more important, its limitations. It may be relevant to refer to the principle
in a3 substantive challenge in the field of pesticide approval. However, my very firm
conclusion is that there is - at least so far - no settled, specific or identifiable mechanism
of risk assessment in the field of pesticide approval that the Claimant is entitled to rely
on as part of the ‘precautionary principle’, viewed as a separate basis for challenging
a decision ...

86. In any event I do not consider that the Defendants or their advisory bodies purported in
relation to the present decision to apply the precautionary principle as a term of art or any
settled, specific or identifiable mechanism or methodology.

We might note that the precautionary principle in this case is argued by the
industry party resisting regulation. We should not be surprised to see that
the relatively powerful are best placed to use the law. But we can also see here
the paradox that the precautionary principle can even refocus attention on the
technical risk assessment, whilst simultaneously suggesting that the informa-
tion from the risk assessment has inherent limitations. The tension between a
technical risk assessment and the emphasis on the evaluative and the political is
rather intense.

The flexibility of the precautionary principle, together with the restriction
of judicial review to questions of process and illegality, rather than the merits
or substance of a decision, mean that although the precautionary principle may
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protect certain decisions, it will rarely be used to strike down decisions, at EU
or UK level. In the words of the CFI in Pfizer, when the Community institu-
tions have a broad discretion to act, ‘it is settled case-law that ... review by the
Community judicature of the substance of the relevant act must be confined
to examining whether the exercise of such discretion is vitiated by a manifest
error or a misuse of powers or whether the Community institutions clearly
exceeded the bounds of their discretion’ (para. 166). Nevertheless, this leaves
some space for judicial intervention in interpreting and applying the precau-
tionary principle,* and Pfizer demonstrates the willingness of the EU courts
to assess the action of the EU institutions by reference to the precautionary
principle.’! English judges are decidedly reluctant to use the precautionary
principle as a tool of judicial review,* but we might expect them to follow EC-
level cases and get more involved over time. This is partly a question of the
extent to which the EC legal approach to the precautionary principle binds the
Member States, a far from straightforward question.*® At the very least, the EC]
interprets EC legislation in such a way that it complies with environmental
principles: cases such as Standley (below, p. 37) demonstrate how this inter-
pretative role can extend into the national implementation of EC law;*
similarly, Waddenzee® requires national courts to assess national implementa-
tion of nature conservation legislation by reference to its interpretation of the
precautionary principle. This simplifies some complex and potentially impor-
tant legal developments; we will revisit the role of the precautionary principle
in allowing national bodies to justify derogating from free trade rules in
Chapters 4 (EU) and 7 (WTO) below.

(d) Accounting for the authority of science

Having asserted the influence of science on law making, and its limitations in
the environmental field, we should try to account for the authority of science.
It is well known that the scientific paradigm has roots that are deep in history,
and steeped in religion. But the onset of the Enlightenment is considered to have
most powerfully and persistently shaped attitudes to the natural world,* so that
a ‘domination of nature’ thesis prevails. In the following, Holder explains the
‘radical lawyer’s conventional account of law’s place in the Enlightenment
project’ (p. 165).

30 See, for example, Michael Doherty, “The Judicial Use of the Principles of EC Environmental
Policy’ (2000) 2 Environmental Law Review 251. 31 See also, for example, Artegodan.

32 See, for example, R v. Secretary of State for Trade and Industry ex p Duddridge [1996] Env LR

325 (CA); [1995] Env LR 151 (HC); Fisher, ‘Is the Precautionary Principle Justiciable?.

See further Joanne Scott, ‘The Precautionary Principle before the European Courts’ in Richard

Macrory (ed.), Principles of European Environmental Law (Europa Law Publishing, 2004).

See also the decisions in Case C-6/99 Greenpeace v. Ministere de I’Agriculture et de la Péche

[2000] ECR I-1651; Case C-236/01 Monsanto Agricoltura Italia SpA v. Presidenza del Consiglio

dei Ministri [2003] ECR 1-8105. 3 Above, n. 26. See further pp. 651-3

% David Harvey, Justice, Nature and the Geography of Difference (Blackwell, 1996), p. 123.
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Jane Holder, ‘New Age: Rediscovering Natural Law’ (2000) 53 Current
Legal Problems 151, pp. 159-63

Concerns about the damaging effects of mankind’s activities on the environment have led to
considerable debate, reams of academic writings, policy proposals, and some legal measures
to protect ‘the environment’. But the very word ‘environment’ is a symptom of the malaise,
meaning, as it does, that which surrounds, which ‘environs us’, which is apart from people.
There is a school of thought that before the scientific revolution man’s moral and physical
relationship to nature was close and intimate; man and nature were locked into one inter-
acting world. In the medieval cosmology, a ‘Great Chain of Being’ linked together all ele-
ments of the universe (living and non-living objects on earth, earthly creatures and heavenly
beings) so that they were mutually dependent ...

The scientific revolution challenged the medieval cosmology based on divine purpose
and proposed a more mechanistic conception of nature, governed by mathematical laws
which destroyed the symbolic meanings attached to plants, stones and animals ...
Descartes’ reductionism - that animals and the human body as well as nature were
machines which could be understood in terms of mathematics - was instrumental in forging
this divide. In addressing whether man was distinguishable from the rest of nature,
Descartes reasoned that thinking established the fact of human existence. Whereas matter
was composed of primary, ‘knowable” qualities, the mind was subjective and attributed
secondary qualities to nature. This dualism of mind /matter and subject/object implied that
nature was composed of reducible objects, metaphysically separated from man. ‘Nature’
came to be understood as a portion of the world, as one aspect of everything (and as
a ‘resource”), rather than, as previously understood, as ‘an invisible medium through which
each moved'.%’

The empirical method of the later philosophes began with phenomenal experience -
observation and analysis of data in such a way as to uncover universal principles or ‘laws of
nature’, the emphasis being ‘not on the diversity of forms but on the uniformity of laws’.
These were the classical laws of physics - laws of gravity, and laws of motion. The accepted
version of the Enlightenment is that the conception of nature as separate from man, as
capable of being objectively observed, and ‘laws of nature” understood, enabled man to
exploit it more effectively than he had previously done. This assertion rests on a ‘domina-
tion of nature” interpretation of, particularly, the Baconian creed that objective, scientific
knowledge of the laws of nature meant that those laws could and should be used for
man’s benefit. The technocentric approach to environmental problems, enshrined in modern
environmental law, may be, albeit simplistically, traced to the ascendancy of such ideas in
this time.

The Enlightenment philosophes and Baconian science challenged the paradigm for
medieval science, set by theology, but did not entirely override it. There was dissent, for
example, from within the Enlightenment about the extent to which physical laws of nature
might be understood by science and tamed. And medieval ‘laws of nature” remained influ-
ential. The Chain of Being, for example, was restated by Locke in his Essay Concerning

37 Neil Evernden, The Social Creation of Nature (Johns Hopkins University Press, 1993).
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Human Understanding (1690) and it strongly resembled Darwin’s ‘Web of Life’ which
embodied a holistic approach to nature, albeit advancing the idea that there might be a
grand design with mankind as the culmination of evolutionary progress. The Chain of Being
also influenced the Romantic movement of the eighteenth and nineteenth centuries, par-
ticularly its strains of animism and pantheism. Like other so-called laws of nature, the Chain
of Being was used by many in this period to justify inequality; equality was contrary to
nature and to seek to change one’s place was to thwart the ‘laws of order’. But, the impli-
cations of a hierarchy within species, as well as between, meant that the Chain of Being
was discarded by Methodists, slave trade abolitionists and Benthamites. The Romantic
movement continued to seek the reenchantment of the natural world in the supposed unity
of man and the land, as seen in the work of the Romantic poets in England, and the
American (wilderness) transcendentalists. The emphasis was on being at one with the
natural world to achieve a form of spiritual and inspirational ‘self-realisation” or awareness,
through poetry, hiking, art, and landscape gardening. Although taking an apparently
benign form, appeals to the ‘state of nature” were also functional, used particularly by the
emerging middle classes to assert their natural rights against the remnants of the ecclesi-
astical order and to justify an economic programme of laissez faire, upheld by free market
‘natural laws” of supply and demand. ‘Laws of nature’ were not merely a means by which
the physical environment might be understood, they also became a sanction for unre-
stricted competition.

A further ‘law of nature” was deduced by Malthus, as an antidote to the optimism of the
Enlightenment (but which became a foundation for the tenets of capitalism which grew from
it): population growth and the struggle for existence (of the /abouring poor) places pressure
on the means of subsistence, inevitably producing poverty, disease, famine and war. As
a metaphor for the entrepreneurial values of competition, and the survival of the fittest in
a struggle for existence, this Malthusian ‘law of nature” was taken up by Darwin, amongst
others. That economics and politics played a part in the understanding and acceptance of
Malthus’ ‘law’ may be seen in the rejection of ideas of struggle, and competition for limited
space and resources in Russia, an expansive, sparsely populated land. A critical interpreta-
tion of ‘natural limits” follows: scarcity is socially produced, rather than some externally
imposed necessity or natural law. Nevertheless, Malthus’ appeal to respect ‘natural limits’
has become the modern ecologist’s holy grail, encouraged by Hardin’s parable on the tragedy
of the commons [pp. 35-6 below].

At this stage it is possible to identify the antecedents of the modern battleground over
nature. Modern ecologists, stressing interdependence and adherence to ‘laws of nature” or
‘natural limits’, draw upon the idea of a Chain of Being and Malthus” population principle,
whereas the intellectual roots of the environmental technicists or modernisers stressing the
ability of man to understand laws of nature through physics and mathematics and thus
manage the environment are Cartesian dualism and Baconian science.

Hence the argument that the separation of man and nature engendered by the
scientific method and its ideological consequences provided the conditions for
the future exploitation of the physical environment, sanctioned by law. As
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Fitzpatrick states: ‘In the creation and maintenance of nature, as well as for its
identity as liberal legality, law comes to depend on scientific, disciplinary
administration.’®

At the core of the shallow environmentalism engendered by enlighten-
ment science is acceptance of a narrow meaning of progress or development,
at least compared to the ecologists’ ideal that no one conception of pro-
gress should be privileged, but rather that there should be multiple readings
and meanings of progress and development. It is this aspect of the critique
of shallow environmentalism that leads to a powerful challenge to the global-
isation of the western model of development or the ‘westernisation’ of the
world, as discussed in the review of radical ecological theories, below (see
Section 5).

3 Environment and economics

Discussions of appropriate levels of environmental protection have long been
dominated by economic understandings of the environment. Environmental
economics were first brought to the mainstream in the UK by the influential
Blueprint report to government in the late 1980s.%

David Pearce and Edward B. Barbier, Blueprint for a Sustainable
Economy (Earthscan, 2000), p. 2

The Original Themes of Blueprint for a Green Economy
Environmental assets are important not just in themselves (so-called intrinsic value) but in
economic terms, that is in terms of the economic services they provide.

Economic importance relates to the contribution that those assets make to human well-
being.

Human well-being embraces everything that gives humans happiness and satisfaction. It
is not confined to the satisfaction derived from material goods and services nor is the motive
for being happy or satisfied confined to self-interest.

Economic value is most commonly revealed and observed in the market place.

But the contributions that environmental goods and services make to human well-being
may or may not be channelled via functioning markets. In a great many cases, they are not.
We say there are missing markets.

Economic importance can be demonstrated by placing monetary values on environmen-
tal assets and services, values which reflect human preferences, just as if there was a market.
This is the process of non-market valuation.

e

38 Peter Fitzpatrick, ““The Desperate Vacuum”: Imperialism and Law in the Experience of the
Enlightenment’ (1989) 13 Droit et Société 350.

3 David W. Pearce, Edward B. Barbier and Anil Markandya, Blueprint for a Green Economy
(Earthscan, 1989).
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Once we know an asset has economic importance, we can focus on the policies to con-
serve it. But policies are not effective unless they address the root cause of the problem, and
those root causes often lie in the structure of the economic system. Hence economic solu-
tions are required for environmental problems.

The Blueprint approach posits incomplete economic analysis as the root cause
of environmental problems, and more complete economic analysis as the
solution. Economics has some powerful and useful ways of expressing how
contemporary societal arrangements systematically neglect environmental
issues.

Garrett Hardin, ‘The Tragedy of the Commons’ (1968) 162 Science 1243,
pp. 1244-5

The tragedy of the commons develops in this way. Picture a pasture open to all. It is to be
expected that each herdsman will try to keep as many cattle as possible on the commons.
Such an arrangement may work reasonably satisfactorily for centuries because tribal wars,
poaching, and disease keep the numbers of both man and beast well below the carrying
capacity of the land. Finally, however, comes the day of reckoning, that is, the day when the
long-desired goal of social stability becomes a reality. At this point, the inherent logic of the
commons remorselessly generates tragedy.

As a rational being, each herdsman seeks to maximise his gain. Explicitly or implicitly,
more or less consciously, he asks, ‘What is the utility fo me of adding one more animal to
my herd?’ This utility has one negative and one positive component.

1. The positive component is a function of the increment of one animal. Since the herdsman
receives all the proceeds from the sale of the additional animal, the positive utility is
nearly +1.

2. The negative component is a function of the additional overgrazing created by one more
animal. Since, however, the effects of overgrazing are shared by all the herdsman, the neg-
ative utility for any particular herdsman is only a fraction of —1.

Adding together the component partial utilities, the rational herdsman concludes
that the only sensible course for him to pursue is to add another animal to his herd.
And another; and another ... But this is the conclusion reached by each and every rational
herdsman sharing a commons. Therein is the tragedy. Each man is locked into a system
that compels him to increase his herd without limit - in @ world that is limited. Ruin is
the destination toward which all men rush, each pursuing his own best interest in a
society that believes in the freedom of the commons. Freedom in a commons brings ruin
to all.

In a reverse way, the tragedy of the commons reappears in problems of pollution. Here it
is not a question of taking something out of the commons, but of putting something in -
sewage, or chemical, radioactive, and heat wastes into water; noxious and dangerous
fumes into the air; and distracting and unpleasant advertising signs into the line of sight.
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The calculations of utility are much the same as before. The rational man finds that his share
of the cost of the wastes he discharges into the commons is less than the cost of purifying
his wastes before releasing them. Since this is true for everyone, we are locked into
a system of ‘fouling our own nest’, so long as we behave only as independent, rational,
free-enterprisers.

The tragedy of the commons as a food basket is averted by private property, or something
formally like it. But the air and waters surrounding us cannot readily be fenced, and so the
tragedy of the commons as a cesspool must be prevented by different means, by coercive
laws or taxing devices.

Although this thesis has been criticised for its detail, its general explanatory
force is strong. Hardin’s tragedy of the commons builds on the notion of ‘exter-
nalities’, a key concept in environmental law. Externalities are the costs of pro-
ducing a product that are not reflected in the final cost of the product. Farmers
whose crops die because of pollution, government or consumers who pay to
clean up pollution, and communities which suffer the health effects of pollu-
tion, by bearing the costs of pollution, are all bearing the external costs of the
economic enterprise creating the pollution. In an unregulated market, a factory
does not have to pay for the use of the water or air, reducing the cost of pro-
duction. This is not only intuitively unfair, but also inefficient, because the
artificially low prices lead to over-production. Regulation is justified as an
attempt to internalise externalities, bringing them within operating costs; the
‘polluter pays principle” has become a core principle of environmental law, and
whilst there is a certain amount of ambiguity as to the extent that the principle
rests on economic efficiency as opposed to intuitive notions of justice (it is ‘fair’
that the polluter pays), it is most commonly justified and explained by reference
to cost internalisation. As with the precautionary principle, the Rio Declaration
provides a commonly cited approach: ‘National authorities should endeavour
to promote the internalization of environmental costs and the use of economic
instruments, taking into account the approach that the polluter should, in prin-
ciple, bear the cost of pollution, with due regard to the public interest and
without distorting international trade and investment.*® The polluter pays
principle should discipline governmental decision making in such a way as to
prevent the bearing of environmental costs by the general public. The polluter
pays principle is frequently called on as a justification of so-called ‘market
instruments’ of regulation, discussed further in Chapter 11 below. The princi-
ple in no way, however, dictates the nature of a regulatory scheme. Standley
involves a challenge by the applicants before the national court of the Nitrates

1

Directive,*! alleging that farmers were being required to ‘pay’ for ‘pollution’

caused by industry.

40 Rio Declaration, para. 16.
41 Directive 91/676/EC concerning the protection of waters against pollution caused by nitrates
from agricultural sources OJ 1991 L 375/1.
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(-293/97 Rv. Secretary of State for the Environment, Transport
and the Regions ex p Standley [1999] ECR 1-2603, Opinion of Advocate
General Leger

92. There are two aspects to that principle.

93. It must be understood as requiring the person who causes the pollution, and that person
alone, to bear not only the costs of remedying pollution, but also those arising from the
implementation of a policy of prevention.

94. It can therefore be applied in different ways.

95. Thus, it may be applied either after the event or preventively before the harm occurs. In
the latter case the point is to prevent a human activity from causing environmental harm. The
legislation adopted for that purpose may establish a system for assessing the environmental
effects of certain public and private projects ... Article 5 of the [Nitrates] Directive, which
requires the Member States to put in place specific programmes involving, in particular, the
prevention of any new water pollution caused or induced by nitrates from agricultural sources
(for example, the construction of storage vessels for manure).

96. The polluter pays principle may equally apply after environmental harm has occurred.
The person responsible for the harmful effects will then be required to make good or bear
the cost of that harm ...

97. Finally, that principle may take one further form in which, in return for the payment of
a charge, the polluter is authorised to carry out a polluting activity. That is the case with taxes
paid by the users of fuels which cause air pollution.

98. In this case | consider, as stated above, that Article 5 of the Directive must be interpreted
as requiring the Member States to impose on farmers only the cost of plant for the reduc-
tion or avoidance of the water pollution caused by nitrates for which farmers are responsi-
ble, to the exclusion of any other cost. That interpretation therefore complies strictly with
the polluter pays principle.

This case not only demonstrates that the polluter pays principle can be imple-
mented in a number of ways, but also that the courts are willing to assess EC
legislation, and national implementation of that legislation, against the polluter
pays principle (and presumably other environmental principles contained in
Article 175 of the EC Treaty, discussed in Chapter 4 below).

(a) Cost benefit analysis

One of the key bureaucratic tools to emerge out of the centrality of econom-
ics to environmental policy is cost benefit analysis (CBA). CBA, although
often more flexible than this might suggest, basically involves a comparison of
the economic costs and benefits of proposed regulations, projects or policies.
In theory, and to simplify, only measures that are demonstrated to be efficient,
that is to create more benefit than cost, are pursued: ‘The basic rule is not to
sanction anything where the costs exceed the benefits’; beyond that, ‘we aim
to choose the option that maximizes the difference between benefits and
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costs’.*? Even if one disputes the suitability of ‘efficiency’ as a social goal,*®
information on costs and benefits of particular activities may nevertheless be
useful when difficult decisions are to be made.

sunstein, Risk and Reason, p. 291

... cost-benefit analysis emerges as a natural step, one that can help overcome many of
the problems we face in assessing risks. The great virtue of cost-benefit analysis is that
it promotes a better understanding of the actual consequences of regulation. When
availability bias makes people excessively concerned with trivial risks, cost-benefit analysis
is a useful corrective. When the public is becoming fearful of an imaginary danger, but
neglecting real dangers in daily life, an effort to tabulate the costs and benefits can
overcome both panic and neglect. When requlation actually increases the very risks that
it is designed to reduce, an understanding of health-health tradeoffs can be a valuable
corrective. | have urged that in attempting to clean the air, the Environmental Protection
Agency should be as quantitative as possible. This is not because the numbers tell us nearly
everything that we need to know, but because, without the numbers, we do not know nearly
enough.

In principle, all manner of considerations can be incorporated into a CBA,
not just goods that we familiarly value in money. And CBA need not be
wholly quantitative, but can include qualitative assessments (e.g. by narrative
description) of different options.** Putting a monetary value on the environ-
ment, however, is said to help environmental goods stand up to comparison
with more immediate economic benefits. Calculating that value is of course
difficult.

Pearce and Barbier, Blueprint for a Sustainable Economy, p. 8

The underlying value judgement in economics is that resources should be allocated accord-
ing to what people want. This is the notion of consumer sovereignty or, as it might better
be termed, individual sovereignty. These wants, or preferences, are revealed directly where
there is a market place. People vote for a product by buying it. Some preferences are revealed
in market places which do not appear, at first sight, to have much to do with the environ-
ment. For example, the housing market is about the demand and supply of houses. But
houses are bundles of characteristics, and the environment surrounding the house is one
such characteristic. So the demand for that environment is very likely to show up in the

42 David Pearce and Edward B. Barbier, Blueprint for a Sustainable Economy (Earthscan, 2000),
p. 54.

43 See the different approaches in Laurence Tribe, ‘Ways Not to Think About Plastic Trees: New
Foundations for Environmental Law’ (1974) 83 Yale Law Journal 1315; Mark Sagoff, The
Economy of the Earth: Philosophy, Law and the Environment (Cambridge University Press,
1988); Ronald Dworkin, ‘Is Wealth a Value?’ (1980) 9 Journal of Legal Studies 191.

4 See the economics review of genetically modified organisms (GMOs), Ch. 2, p. 79.
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demand for houses. This is a form of indirect market. In many cases there may be no direct
or indirect markets, so it is necessary to elicit preferences through hypothetical markets, for
example by asking what people are willing to pay.

The motives for preferences can be varied and include:

- Pure self-interest: wanting something now;

« Future self-interest: wanting something to be conserved in case we wish to use it later;
« Altruism: wanting something to be conserved or made available because others want it;
Bequest: a form of altruism, wanting something to be conserved so our children or future
generations can use it;

Existence: wanting something to be conserved even though we make no use of it now,
nor intend to in the future. This motive will capture some of the intrinsic value of the
environment since individuals may be judging what the environmental asset wants.

.

In principle, then we can measure preferences by what people are, or say they are, willing
to pay. This willingness to pay is a measure of economic value.

CBA is a controversial tool of environmental protection at many different levels,
and we will return to this in Section 4 below. At the very least, estimates of ‘will-
ingness to pay’ are fraught with uncertainty; different approaches to the calcu-
lation can lead to vastly different results.*> More fundamental concerns relate to
the very exercise of ‘pricing’ environmental goods.

Frank Ackerman and Lisa Heinzerling, Priceless: On Knowing the Price
of Everything and the Value of Nothing (New Press, 2004), pp. 8-9

The basic problem with narrow economic analysis of health and environmental protection
is that human life, health, and nature cannot be described meaningfully in monetary terms;
they are priceless. When the question is whether to allow one person to hurt another, or to
destroy a natural resource; when a life or a landscape cannot be replaced; when harms
stretch out over decades or even generations; when outcomes are uncertain; when risks are
shared or resources are used in common; when the people ‘buying’ harms have no rela-
tionship with the people actually harmed - then we are in the realm of the priceless, where
market values tell us little about the social values at stake.

There are hard questions to be answered about protection of human health and the
environment, and there are many useful insights about these questions from the field of
economics. But there is no reason to think that the right answers will emerge from the
strange process of assigning dollar values to human life, human health, and nature itself, and
then crunching the numbers. Indeed, in pursuing this approach, formal cost-benefit analysis
often hurts more than it helps: it muddies rather than clarifies fundamental clashes

4 See, for example, the debated gains of improving visibility at the Grand Canyon: Mark Sagoff,
‘Cows Are Better Than Condos, Or How Economists Help Solve Environmental Problems’
(2003) 12 Environmental Values 449, p. 458; see also the extracts from Macrory, Ch. 11,
pp. 423-5.
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about values. By proceeding as if its own assumptions are scientific and by speaking a
language all of its own, economic analysis too easily conceals the basic human questions
that lie at its heart and excludes the voices of people untrained in the field. Again and
again, economic theory gives us opaque and technical reasons to do the obviously
wrong thing. Obscuring the fundamental issues with talk of wage premiums and protest
votes ..., cost-benefit analysis promotes a deregulatory agenda under the cover of scientific
objectivity.

To say that life, health, and nature are priceless is not to say that we should spend an
infinite amount of money to protect them. Rather, it is to say that translating life, health,
and nature into dollars is not a fruitful way of deciding how much protection to give them.
A different way of thinking and deciding about them is required.

4 Beyond expertise: the political (and popular) dimension
of environmental protection

The preceding two sections of this chapter have discussed two broad approaches
to assessing environmental decisions, CBA and risk assessment. Such formal
technical approaches to decision making are increasingly prevalent in environ-
mental decision making.*® The imposition of technical approaches to decision
making is one attempt to enhance the accountability of decision making; we
can see whether and how the particular technical approach has been followed
by the administration.*” Numerous examples of formalised approaches to risk
assessment or CBA in government policy have appeared in recent years. The
establishment of an Environment Agency in the UK put this on a statutory
footing.*3

Environment Act 1995, s. 39
1. Each new Agency—
(3) in considering whether or not to exercise any power conferred upon it by or under
any enactment, or
(b) in deciding the manner in which to exercise any such power, shall, unless and to the
extent that it is unreasonable for it to do so in view of the nature or purpose of the
power or in the circumstances of the particular case, take into account the likely costs
and benefits of the exercise or non-exercise of the power or its exercise in the manner
in question.

However, these formal technical approaches can risk a dilution and misplacement
of accountability, by providing an apparently inevitable and objective technical

16 See for example Royal Commission on Environmental Pollution, Twenty-first Report, Setting
Environmental Standards, Cm 4053 (1998).

47 Elizabeth Fisher, ‘Drowning by Numbers: The Pursuit of Accountable Public Administration’
(2000) 20 Oxford Journal of Legal Studies 109.

8 On the Environment Agency, see further Ch. 8, pp. 334-9.
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‘answer’ to what is actually a rather complex and normative/political question.
Accordingly, we see competing efforts to broaden the input into decision making,
sometimes by enhancing public participation. It is only rarely now urged that
environmental decisions should be taken on the basis solely of technical infor-
mation, be that from the natural sciences, from risk assessment or from CBA. We
could not explain this evolution by reference to a single event, but it is fair to say
that the discovery of a link between bovine spongiform encephalopathy (BSE or
‘mad cow disease’) in cattle and new variant Creutzfeldt-Jakob Disease (vC]D) in
human beings* led to a sea change in regulation in the UK and the EU. The UK
government had focussed on the safety of beef in a way that tended to suggest that
transmissibility of BSE to humans was not possible. The public reaction to the
resulting crisis contributed to greater political awareness of the difficulties of
risk regulation, and considerable political attention has since been paid to uncer-
tainty in the scientific process, to public perceptions of risks and to public values
that fall outside traditional scientific assessments. A number of official reports
brought these developments into the mainstream,* and whilst the importance
of science to the policy process is kept firmly in view, the trend is to emphasise
a more open and participative approach to environmental decision making,
and the significance of moral, social and ethical concerns alongside technical
issues.

Sunstein writes from the United States, and ‘celebrates technocracy’; never-
theless, he ultimately returns to the political context of environmental decision
making.

sunstein, Risk and Reason, p. 294

In many ways, this book has been a celebration of the centrality of science and expertise to
the law of risk. Indeed, I have attempted to defend a highly technocratic approach to risk
requlation, and given reasons to be sharply sceptical of populism, at least in this domain
of the law. But | have also offered two objections to a purely technocratic approach to risk
reduction.

First, ours is a deliberative democracy in which reflective public judgment plays a large
role. Where judgments of value are to be made, they should be made by the citizenry, not
by experts. Some deaths are particularly bad, and these deserve unusual attention. It would
indeed [be] obtuse to treat all risks as if they were the same, regardless of context and
quality. People are right to insist that it matters whether a risk is voluntarily incurred. When
it is especially easy to avoid certain risks, government should not spend a great deal of time
and effort in response. People are also right to say that fair distribution of risk matters. Thus
I have urged that as part of a cost-benefit analysis, it is important to know who would gain

¥ See generally Gavin Little, ‘BSE and the Regulation of Risk’ (2001) 64 Modern Law
Review 730.

0 Royal Commission on Environmental Pollution, above, n. 46; House of Lords Select Committee
on Science and Technology, 3rd Report Session 2000-01, Science and Society HL 57; Cabinet
Office, Risk: Improving Government’s Capacity to Handle Risk and Uncertainty (2002).
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and who would lose - and that government legitimately seeks to mimimize the burdens
faced by the most disadvantaged members of society and to maximize the benefits that they
receive.

Second, technocrats tend to ignore the fact that to work well, a requlatory system
needs one thing above all - public support and confidence. This is so whether or not a lack
of confidence would be fully rational. To the extent that government relies on statistical evi-
dence alone, it is unlikely to promote its own goals. Partly this is because people will assess
that evidence in light of their own motivations and their inevitably limited capacities.
Requlators who are alert to the importance of both confidence and trust will do what they
can to provide information in a way that is well-tailored to how people think about risk -
and that tries to educate people when their usual ways of thinking lead them astray. In some
circumstances, an understanding of how people think will lead government toward
approaches that technocrats will not have on their viewscreen. We might say that good tech-
nocrats need to know not only economics and science but psychology as well.

In this extract, Sunstein’s second objection to basing regulation on expert judg-
ment aloneis connected with the loss of public trust in science emanating from
government (and industry); enhancing the openness of and participation in
regulation is a very frequent prescription for such a loss of trust. Sunstein’s first
objection is essentially about the role of public values in decision making.
A need to go beyond an isolated exercise of expertise rests fundamentally on
the fact that environmental decisions can involve the most profound political
questions and value judgments. They raise questions about the sort of world
in which we want to live, and what we are prepared to pay for that world.
Questions such as the ethical implications of new technology or development,
or the appropriate role of government in social life, can only problematically
and with great uncertainty and controversy be captured by technical analysis.
Moreover, environmental regulation distributes burden and benefit, and distri-
butional questions are at the heart of any ordinary approach to politics. Whilst
economists are confident of their ability to measure ethical or distributional
questions in monetary terms (or to add useful qualitative statements to a CBA),
the political process seems better suited to capturing the nuances of environ-
mental decisions. Experts, in whatever field, should have no monopoly on value
judgments.

Just as values are necessarily implicated in environmental decision making,
science cannot be successfully isolated from those values. The impossibility of
undertaking wholly objective technical and scientific assessments is very
broadly accepted. When assessments are made by practitioners of the natural
sciences, or by risk assessors or economists, even in complete accord with the
best professional practice, the values of the individual and the profession are
likely to be imperceptibly introduced into the assessment process. Technical
assessments are shaped by the values of the practitioners, and the judgments of
the relevant profession.’! Assumptions will be made at every stage of the
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process, the accuracy or appropriateness of which is likely to be debated:
estimates of the effect of a low, but perhaps lengthy, human exposure to a par-
ticular pollutant may be made on the basis of high exposure of laboratory
animals; predictions will rely on numerous techniques requiring the exercise
of professional judgment. And epidemiological studies, statistical analyses of
human populations that relate degree of exposure to a risk, have their critics:
‘a good working definition of a catastrophe is an effect so large that even an

epidemiological study can detect it’.>?

Sally Eden, ‘Public Participation in Environmental Policy: Considering
Scientific, Counter-Scientific and Non-Scientific Contributions’ (1996) 5
Public Understanding of Science 183, p. 187

Perhaps the best (and best known) example of a global environmental issue influenced by
science and brought to international policy attention is stratospheric ozone depletion, a
problem derived from modernization (in this case, from new chemical compounds: chloro-
fluorocarbons or CFCs) and primarily constructed in terms of atmospheric chemistry: the
observations are taken by a small number of specialists and then communicated to the public
and other groups in the environmental debate. The globalized change is located in the results
from teams like the British Antarctic Survey, not in the everyday experiences of members of
the public. So, it is not too simplistic to say that without the science of atmospheric chem-
istry, we would not see any ozone problem. Moreover, science at first calculated out these
ozone depletion measurements by regarding them as errors, only later to regard them as
“facts’ once the techniques of measurement and its interpretation were (internally) changed,
emphasizing science’s hold on the identification of the ‘problem’:
The debacle of the ‘hole” in the ozone layer, undiscovered for so many years because
its observers programmed their computer to ignore measurements that diverged too
greatly from expected norms, notoriously proved how highly ‘interpretive” such climatic
experiments can be.>

The practitioners of the developing specialism of ‘atmospheric chemistry’ had
to make judgments about the interpretation of their results. These judgments
created room for new errors, here delaying discovery of the ‘hole’ in the ozone
layer. Equally importantly, these judgments demonstrate how even the ‘best’
science involves the inevitable introduction of choices and values. The exercise
of personal and professional judgment is crucial in day-to-day scientific activ-
ity, which in turn is crucial to environmental protection.

Judgment is also an essential element of the practice of CBA, at every stage
from deciding whose costs and values count, that is the scope of the ‘community

51 See, for example, Sheila Jasanoff, The Fifth Branch: Science Advisors as Policymakers (Harvard
University Press, 1990); Kristen Schrader-Frechette, Risk and Rationality (University of
California Press, 1991).

52 Dryzek, Politics of the Earth, p. 73 (quoting Aaron Wildavsky, But is it True? (Harvard
University Press, 1995), p. 254, in turn quoting David Ozonoff).

% Andrew Ross, ‘Is Global Culture Warming Up?’ (1991) 28 Social Text 18.
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of concern’,** to interpreting the results. For example, a survey of ‘willingness
to pay’ (that is what individuals would pay to keep an environmental resource)
provides consistently lower figures than a survey of ‘willingness to accept’ (that is
the sum that would be accepted as compensation for the destruction of a
resource); deciding which question to ask in these circumstances is quite blatantly
not a neutral task. And every effort of the economist to adjust a calculation to
reflect value issues, such as distributional or ethical concerns, involves an incor-
poration of non-economic criteria and professional judgment that undermines
the apparent objectivity and inevitability of the exercise.

Mark Sagoff provides a classic and powerful criticism of economic under-
standings of environmental problems and the associated rise of CBA.> In the
process, he explores the political nature of environmental decision making,
arguing that political value judgments, rather than economic calculations, are
required to justify environmental decisions. It is not necessary to accept every
part of Sagoff’s approach to environmental politics to agree that ‘political ques-
tions are not all economic’,”® or that environmental regulation should be the
product of rational discussion and debate, rather than economic analysis alone.
None of this is to say that technical analyses such as risk assessment or CBA
cannot feed into that political process. And Cass Sunstein responds positively
to the challenges, suggesting a range of ways in which the accepted limitations
of CBA can be acknowledged through its practice.

Sunstein, Risk and Reason, pp. 292-3

+ The magnitude of costs and the magnitude of benefits are not all that matters.
Distributional considerations are indeed relevant ...

Cost-benefit analysis can give an illusion of precision, at least if existing knowledge does
not permit us to specify benefits or costs. In these circumstances, the best approach is not
to reject cost-benefit analysis, but to offer ranges, with a full appreciation of the possibil-
ity of uncertainty.

Some people claim, rightly, that social goods are ‘incommensurable’, in the sense that we
do not value all goods in the same way that we value money. A human life is not really
equivalent to $6.1 million, or whatever economic amount we choose to spend to prevent
a statistical death. Beaches and parks and wolves and seals are not reducible to their eco-
nomic value. For this reason, cost-benefit analysis, of the sort that | have urged here,
should include qualitative as well as quantitative descriptions of the consequences of
regulation. We should not think that the monetary ‘bottom line” is anything magical; it is
simply a helpful input into the decision.

> Graham Smith, Deliberative Democracy and the Environment (Routledge, 2003), pp. 39-45; see
also Chris Hilson, ‘Greening Citizenship: Boundaries of Membership and the Environment’
(2001) 13 Journal of Environmental Law 335, discussing different values for non-use value of a
stretch of river, depending on whether all of the water company’s customers were included, or
just those within the affected catchment area. 5 The Economy of the Earth.

% Sagoff, The Economy of the Earth, Ch. 2.
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Cost-benefit analysis does not respect “intuitive toxicology’, and for this reason it might
seem to disregard people’s sense of risk and danger. The point is correct, but it is no
objection. Policy should ordinarily be rooted in evidence, not baseless fear or unwarranted
optimism.

Cost-benefit analysis might seem to treat human lives cavalierly, simply because it places
a monetary value on statistical risks. But any government is required to assign some non-
infinite value to statistical risks. It is best for government to be clear about what it is doing
and why it is doing it. If the amounts are too low, then government is indeed treating lives
cavalierly, and the amounts should be increased.

Cost-benefit analysis might seem to give insufficient weight to the future and in particu-
lar to the interests of future generations. | have urged that a sensible cost-benefit analy-
sis does indeed give weight to the future, though the selection of the appropriate discount
rate raises many conundrums.

Cost-benefit analysis might seem to be undemocratic, especially insofar as it allows policy
to be set in large part by experts. | have argued that, on the contrary, cost-benefit analy-
sis is an important tool for promoting democratic goals because it ensures that some
account of the likely consequences of requlation will be placed before officials and the
public at large. Experts are crucial to sensible policy simply because of their expertise. If
public officials want to proceed even though the costs do not justify the benefits, they are
permitted to do that, so long as they can generate a good reason for their decision.
Cost-benefit analysis might be criticized insofar as it relies on private willingness to pay
as the basis for calculating both costs and benefits. Sometimes people are poorly informed,
and hence are willing to pay little for significant benefits. Sometimes people are unwill-
ing to pay for certain goods simply because their preferences have adapted to the status
quo, in which they face real deprivation. Sometimes private willingness to pay will under-
state benefits, if people are willing to pay more for a good if other people are going to
be paying for them too. Poor people might have little willingness to pay simply because
they have little ability to pay. In many contexts, these objections have force. There is no
special magic in the idea of willingness to pay. | have suggested that government needs
some numbers from which to begin its analysis, that private willingness to pay is a good
start, but that government can depart from that number if the context shows a sensible
reason to do so. Current practice shows considerable good sense on this count.

Some people fear that, as a practical matter, cost-benefit analysis will simply paralyze
government and prevent it from issuing requlations that would do more good than harm.
If this is true, then the pragmatic argument for cost-benefit analysis has been defeated.
Any effort to ensure cost-benefit balancing should ensure that it does not produce ‘paral-
ysis by analysis”. | have urged that the record suggests that cost-benefit balancing does
not, in fact, produce paralysis.

Cost-benefit analysis might be challenged as a form of centralized government planning,
likely to overload government’s ability to compile the necessary information. The objec-
tion too has much force, especially in light of the fact that government’s own incentives
are not always to be trusted. The simplest response to this objection relies on the absence
of good alternatives.
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It is increasingly clear that environmental questions are political questions in
the broadest sense, and, as such, they need to be resolved by the political
processes in place in any particular society. A dilemma is, however, posed by the
simultaneous imperatives of political decision making that responds to public
values, and the usefulness or even necessity of technical information in a world
of hard choices. A very common governmental response to this dilemma is to
institute a division between risk assessment, a technical exercise, and risk man-
agement, a political exercise. The extract from Sunstein, in providing space for
explaining decisions that do not fit within the results of the CBA, recognises this
distinction. The Royal Commission on Environmental Pollution have moved
this debate beyond academia, providing practical routes by which a broader
range of values might be fed into the process of standard setting.

Royal Commission on Environmental Pollution, Twenty-first Report,
Setting Environmental Standards Cm 4053 (1998), p. 122

8.51 We have noted previously that a failure to make a clear separation between policy and
analysis (which, in the environmental field, has predominantly been scientific analysis) ...
has had a pernicious effect on trust in the quality and integrity of both expert advice and
the decision taken. There are several reasons why a separation of the scientific assessment
stage from the policy-making stage is essential. It is important that all the component analy-
ses restrict themselves to setting out the information which will form the raw material of the
decision, and do not attempt to displace that decision. Even in cases where the scientific
assessment may appear to lead directly to the deliberative procedure from which a standard
will emerge, there must always be some consideration of the practicality, cost, legality and
morality of the decision, however intuitive this consideration may be in practice. Rigour
and accountability are better served if these considerations are kept explicit and distinct.

8.53 The knowledge provided by any single discipline is never sufficient to determine the
precise level of a standard. By recommending that a distinction be made between analysis
and policy making, we are not saying that scientists and other analysts are not qualified to
exercise practical judgement, nor that they should not do so. We are suggesting that they
should make it clear when they are speaking as scientists (or whatever) and when they are
exercising practical judgement.

This distinction is commonly regarded as good practice at UK and EU level.””
According to Pfizer, when a Community institution seeks the opinion of a
Community scientific advisor, it is not bound to accept the conclusions reached
in that opinion, but to the extent that the Community institution disregards the
opinion, ‘it must provide specific reasons for its findings by comparison with
those made in the opinion and its statement of reasons must explain why it is

57 European Commission, Communication on the Precautionary Principle COM (2000) 1 final;
DEFRA, Guidelines for Environmental Risk Assessment.
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disregarding the latter. The statement of reasons must be of a scientific level at
least commensurate with that of the opinion in question.”® Scientific advisors
are denied the final word because whilst they are expert bodies, they have
neither democratic legitimacy nor political responsibilities. Decisions on
‘acceptable’ risk are political. Along similar lines, when Community institutions
are required to assess complex facts of a technical or scientific nature, they can
only adopt a preventive measure without consulting the relevant EU-level
scientific committee in ‘exceptional situations’, and where there are otherwise
adequate guarantees of scientific objectivity.”

The recognition of the political significance of risk management is broadly
welcome. However, the distinction between the technical and the political is
not as clear cut as the dichotomy between risk assessment and risk manage-
ment might suggest. In particular, the language assumes that the technical risk
assessment is value free and neutral, whilst, as observed above, technical
assessments are full of value judgments and are shaped by regulatory
context.®® There is a danger that entrenching the divisions between political
decision makers and experts will leave the uncertainties and value judgments
of the prior technical stage of risk assessment unexamined, although the
emphasis generally seems to be on transparency at all stages. In addition, the
late involvement of the policy makers means that they may be presented with
very limited options; more generally, they may tend to prefer the scientific
evidence in any event.

5 ‘Alternative’ ways of viewing the world: ecological theories

A range of ‘alternative’ ecological theories fundamentally question the preva-
lence or hegemony of science (discussed above, pp. 12-15) in shaping environ-
mental law, as well as many of the cultural assumptions which underpin it.
Whilst the following discussion may appear to be largely theoretical in nature,
it should also allow us to evaluate the prospects for greater approximation
between environmental legislation and aspects of ecological thinking, and to
consider the source of diverse ‘voices’ whose engagement in environmental
decision making is increasingly sought, particularly those of women. A practi-
cal side also exists in that current ‘environmental’ debates, such as those over
hunting, are clearly informed by ecological ideas about ‘closeness to nature’, as
well as by animal rights arguments.

At the core of various branches of ecological thinking is the desire to eclipse
the apparent divide between humans and nature and to encourage a sense of
the ‘common’, to create a ‘new enlightenment of ecological consciousness’
or, in environmental terms, a holistic approach to environmental problems.

58 Pfizer, para. 199. % Alpharma, para. 213.
€ Les Levidow and Claire Marris, ‘Science and governance in Europe: lessons from the case of
agricultural biotechnology’ (2001) Science and Public Policy 350.
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Radical ecological thinking is broadly divided between two camps — deep and
social ecology — both of which have been critiqued by a third approach to
ecologism — ecofeminism. Gaia theory offers a further view.

(a) Deep ecology

‘Deep ecology’ was a term first used by Arne Naess in 1973°! to describe the
fundamental philosophical (‘deep’) questions about how humans relate to the
environment. Adopting a holistic outlook, he considered that humans are
intricately part of a ‘web of life’. He described a direct relationship between
the individual and nature, unmediated by society, and a correspondingly
direct responsibility of citizens for the ecological state of the earth. Such ideas
originated in Aldo Leopold’s important work A Sand County Almanac (1968)
which, adopting a naive and direct style, proposed extending rights enjoyed
by man to nature: ‘a biotic right to continued existence of animals, plants,
waters, and soils, whatever their use to man’.®* Leopold’s system of values
focussed upon the concept of community: ‘the land ethic simply enlarges the
boundaries of the community to include soils, waters, plants, and animals, or
collectively: the land’.®* He then envisages humans absorbed into such a ‘com-
munity with the land’.

Aldo Leopold, A Sand County Almanac (Ballantine Books, 1968),
pp. 253, 261-2

Land, then, is not merely soil; it is a fountain of energy flowing through a circuit of soils,
plants, and animals. Food chains are the living channels which conduct energy upward; death
and decay return it to the soil. The circuit is not closed; some enerqy is dissipated in decay,
some is added by absorption from the air, some is stored in soils, peats, and long-lived
forests; but it is a sustained circuit, like a slowly augmented revolving fund of life. There is
always a net loss by downhill wash, but this is normally small and offset by the decay of
rocks. It is deposited in the ocean and, in the course of geological time, raised to form new
lands and new pyramids.

It is inconceivable to me that an ethical relation to land can exist without love, respect,
and admiration for land, and a high regard for its value. By value, | of course mean some-
thing far broader than mere economic value; | mean value in the philosophical sense.

Perhaps the most serious obstacle impeding the evolution of a land ethic is the fact that
our educational and economic system is headed away from, rather than toward, an intense
consciousness of land. Your true modern is separated from the land by many middlemen,
and by innumerable physical gadgets. He has no vital relation to it; to him it is the space

1" Arne Naess, ‘The Shallow and the Deep, Long Range Ecology Movement: A Summary’ (1973)
Inquiry 16. 2 Aldo Leopold, A Sand County Almanac (Ballantine Books, 1968), p. 239.
6 Ibid.
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between cities on which crops grow. Turn him loose for a day on the land, and if the spot
does not happen to have a golf links or a “scenic” area, he is bored stiff. If crops could be
raised by hydroponics instead of farming, it would suit him very well. Synthetic substitutes
for wood, leather, wool, and other natural land products suit him better than the originals.
In short, land is something he has ‘outgrown’.

The ‘key-log” which must be moved to release the evolutionary process for an ethic is
simply this: quit thinking about decent land use as solely an economic problem. Examine
each question in terms of what is ethically and esthetically right, as well as what is eco-
nomically expedient. A thing is right when it tends to preserve the integrity, stability and
beauty of the biotic community. It is wrong when it tends otherwise.

Deep ecology therefore offers a prescription for living in nature, rather than
apart from it. Central to this change in the way humans live their life is a process
of spiritual self-realisation, as a means to profound identification with nature
as the fulfilment of life. This is the idea that through transcendental reflection
or meditation (with or in nature) it is possible to bridge the gap, and recog-
nise the indivisibility of humans and nature. Naess explains: “The ecosophical
outlook is therefore developed through an identification so deep that one’s own
self is no longer properly delimited by the personal ego or the organism. One
experiences oneself to be genuinely part of all life.’®* For Naess, ‘a human being
is not a thing in an environment, but a juncture in a relational system without
determined boundaries in time and space’.®®

To give practical expression to the philosophy of deep ecology, fundamental
principles have been formulated by, amongst others, Bill Devall and George
Sessions. They consider that the most important principles are that: the well-
being and flourishing of human and non-human life on Earth have value in
themselves, independent of the usefulness of the non-human world for human
purposes; the richness and diversity of life forms contributes to the realisation
of these values and are also values in themselves; and humans do not have a right
to reduce this richness and diversity ‘except to satisfy vital needs’.*®® This adds
up to a life of ‘voluntary simplicity’ — ‘simple in means, rich in ends’ — in com-
munities arranged according to bioregions, using the minimum of resources
and employing recycling, reuse and renewable energy, and, more controver-
sially, restraining population growth.

Critiques of the deep ecology movement focus on its favouring of the status
quo, since, whilst making ‘gestures towards communities of resistance and com-
munitarian forms of practical organisation as an element of its strategy for

% Arne Naess, ‘Self-realisation: An Ecological Approach to Being in the World’ (1987) 4
Trumpeteer, pp. 39-40.

% Arne Naess, Ecology, Community and Lifestyle (Cambridge University Press, 1989), p. 79.

¢ Bill Devall and George Sessions, Deep Ecology: Living As if the Earth Mattered (Peregrine Smith,
1985).
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defining entirely new ecological practices’,*” deep ecology is not (unlike social
ecology, discussed below) aimed at the disruption or reform of social and
political structures and practices. Perhaps most trenchant criticism comes from
feminists who question the centrality of the Self (or autology, the process of self-
realisation) as ultimately inward-looking. As Val Plumwood tightly notes: ‘It is
ironic that a position claiming to be anti-anthropocentric should thus aim to
reduce questions of the care and significance of nature to questions of the real-
isation of the human self (or Self).”®® The process of self-realisation is also cul-
turally specific — the process of ‘losing oneself in wilderness’ tending to be
described by North American ecologists (the ‘mountain-men’). Most seriously,
for Plumwood, deep ecology denies ‘difference’ and continues to conceive of
nature in ways which reflect male domination, thus providing its own version
of the rationalist account of self and species. She concludes that in many crucial
respects, deep ecology does not present a very thoroughgoing alternative to
extensions of mainstream ethics.

Val Plumwood, Feminism and the Mastery of Nature (Routledge,
1993), p. 10

Although deep ecology contrasts with the mainstream in emphasising connections with
the self and the continuity between humans and nature, there remain severe tensions
between some forms of deep ecology and feminist perspectives. These forms have not
satisfactorily identified the key elements in the traditional framework, or noted their
connections with rationalism and the master identity. As a result they fail to reject adequately
rationalist accounts of self, universalisation and the discarding of particular connections.

The analysis of human/nature and other dualisms ... has stressed the importance of
affirming both difference and continuity, and of maintaining the balance between them.
Respect for others involves acknowledging their distinctiveness and difference, and not
trying to reduce or assimilate them to the human sphere. We need to acknowledge differ-
ence as well as continuity to overcome dualism and to establish non-instrumentalising rela-
tionships with nature, where both connection and otherness are the basis of interaction. The
failure to affirm difference is characteristic of the colonising self which denies the other
through the attempt to incorporate it into the empire of the self, and which is unable to expe-
rience sameness without erasing difference.

(b) Social ecology

Social ecology describes environmental problems as rooted in human relations
rather than (as deep ecologists suggest) in human misunderstanding of their
connection with the natural world. Murray Bookchin, for example, states that
‘the domination of nature by man stems from the very real domination of

7 Harvey, Justice, Nature, pp. 164-9.
% Val Plumwood, Feminism and the Mastery of Nature (Routledge, 1993), p. 11.
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human by human’.®® The exploitation of the earth is therefore another example
of hierarchical and abusive relations in society.” For social ecologists, the ‘solu-
tion’ to environmental problems lies in fundamental social and political reform.
Bookchin’s ‘ectopia’, for example, envisages a decentralised society of ‘ecocom-
munities’ situated in local ecosystems, creating a federation of communes.”!
This is a radical approach, particularly in the sense that it is dismissive of action
which falls short of wholesale social reform. For example, in The Modern Crisis
(1986) Bookchin writes: “This is not to say that measures to palliate the bad
effects of the present economic system should not be taken, but that these
should be seen for what they are: mere palliatives and not steps towards an eco-
logical society’ (p. 387). Social ecologists are also deeply sceptical about the spir-
itual dimension to deep ecology, dismissed as ‘eco-la-la’ by Bookchin. Social
ecology remains, however, a deeply anthropocentric approach with, arguably,
the focus firmly on society, rather than ecology.

(¢) Ecofeminism

Ecofeminist thinking is multifarious, and at least some of its strands have gained
mainstream acceptability in international law documents, for example the Rio
and Johannesburg Declarations on sustainable development.”> Ecofeminists see
women, particularly those in ‘developing’ countries, as more sensitive to the dev-
astating ecological effects of human (male) domination of nature, and also as
potentially responsible for environmental education of children. This aspect of
ecofeminism rests on ideas of women being ‘closer’ to nature, but also, and less
contentiously, on the commonplace activities and responsibilities of women: as
well as bearing children, women are in many societies also responsible for feeding
families and tilling the land. Strikingly, it is the tendency of traditional devel-
opment schemes to elevate men and further marginalise women. Deane Curtin
advances a more sophisticated variant of this thesis:

Deane Curtin, ‘Women’s Knowledge as Expert Knowledge: Indian
Women and Ecodevelopment’ in Karen J. Warren (ed.), Eco-feminism:
Women, Nature and Culture (Indiana University Press, 1997),

pp. 84 and 88

Taking Women’s Practices Seriously

... while women are not essentially more ‘natural’, closer to nature, than men and nature
is no more female than male, the actual practices typically demanded of women involve

% Murray Bookchin, Toward an Ecological Society (Black Rose Books, 1980).

7% On ‘deep ecology’ versus ‘social ecology’, see Peter Marshall, Nature’s Web: An Exploration of
Ecological Thinking (Simon and Schuster, 1992), Chs. 29 and 30.

"1 Toward an Ecological Society, pp. 426-7. 72 Ch. 6, pp. 223 and 228.
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mediation between culture and nature. We see this particularly in the material lives of Third
World women farmers ...

Women’s work is the everyday work of translation between the needs of the environment
and the needs of the human community.

Such depictions of a woman’s ‘proper’ role create a dilemma: while such labor is often
experienced by women as an oppressive demand, the environment and the human com-
munity cannot survive without it. Children’s health and safety depend on regular access to
clean water. Traditional medicine and safety depend on the biodiversity of an environment
that can supply medicines as well as fuel, fodder and food. Caring labor holds together the
family and the environment and is inherently interested in future generations. Third World
development, therefore, is a feminist project. Its success requires the revaluation of women's
caring labor.

The core idea of ecofeminism is that environmental problems are inextricably
linked to the subordinate position of women in society: ‘with the violation of
nature is linked the violation and marginalisation of women, especially in the
third world’.”® But the feminist argument extends beyond the subjugation of
women — ‘phallocentrism and the exclusion of women’s experience is a very
good indicator of similar exclusions of other related subordinated groups,
the undersides of the western web of dualisms’.”* For this reason, ecofemi-
nists identify a link between the domination of nature and discrimination
against women, rooted in abstracted and universalist (Enlightenment) ways of
thinking. The essence of this basic feminist position is captured by Vandana
Shiva.

Vandana Shiva, Staying Alive: Women, Ecology and Development
(Zed Books, 1989), pp. 22-3

I characterise modern western patriarchy’s special epistemological tradition of the ‘scien-
tific revolution” as ‘reductionist” because it reduced the capacity of humans to know nature
both by excluding other knowers and other ways of knowing, and it reduced the capacity
of nature to creatively regenerate and renew itself by manipulating it as inert and frag-
mented matter. Reductionism has a set of distinctive characteristics which demarcates it
from all other non-reductionist knowledge systems which it has subjugated and replaced.
The basic ontological and epistemological assumptions of reductionism are based on homo-
geneity. It sees all systems as made up of the same basic constituents, discrete, unrelated
and atomistic, and it assumes that all basic processes are mechanical. The mechanistic
metaphors of reductionism have socially reconstituted nature and society. In contrast to the
organic metaphors, in which concepts of order and power were based on interconnected-
ness and reciprocity, the metaphor of nature as a machine was based on the assumption
of separability and manipulability. As Carolyn Merchant has remarked: ‘In investigating the

7> Vandana Shiva, Staying Alive: Women, Ecology and Development (Zed, 1989), p. 42.
7% Plumwood, Feminism and the Mastery of Nature, p. 1.
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roots of our current environmental dilemma and its connections to science, technology and
the economy, we must re-examine the formation of a world-view and a science that, by
reconceptualising reality as a machine, rather than a living organism, sanctioned the dom-
ination of both nature and women.’ This domination is inherently violent, understood as
the violation of integrity. Reductionist science is a source of violence against nature and
women because it subjugates and dispossesses them of their full productivity, power and
potential. The epistemological assumptions of reductionism are related to its ontological
assumptions: uniformity allows the knowledge of parts of a system to be taken as knowl-
edge of the whole. Separability allows context-free abstraction of knowledge and creates
criteria of validity based on alienation and non-participation, then projected as ‘objectiv-
ity’. ‘Experts’ and ‘specialists” are thus projected as the only legitimate knowledge seekers
and justifiers.

The various arguments outlined above are examples of the feminist critique of
‘phallocentrism’ in modern life. More positively, at the root of ecofeminist
approaches is the pre-eminence of ideas of relationship and (specific) context,
as opposed to masculine universalities and rationalities. Some ecofeminists call
for more local, context-specific approaches to environmental ethics as opposed
to a universalising, rationalist, logic: ‘the expulsion of the master identity from
the western construction of reason requires not the abandonment of reason
itself, but an effort to install another, less hierarchical, more democratic, and
plural identity in its place’.”

One manifestation of this is the deliberate development of an ‘ethic of care’
which aims to extend environmental ethics to include the (private) home-based
concepts such as community, care and compassion to overcome the restrictive-
ness of instrumentalism of the public sphere. For Plumwood: ‘motherhood and
friendship represent perhaps the clearest examples of relational selthood and an
identity expressed in caring practices which treat the “other” non-instrumen-
tally’.”® She continues:

Special relationships with, care for, or empathy with particular aspects of nature as
experienced, rather than with nature as abstraction, are essential to provide a depth of
concern. Under appropriate conditions, experience of and care and responsibility for particu-
lar animals, trees, rivers, places and ecosystems which are known well, are loved and are
appropriately connected to the self, enhance rather than hinder a wider, more generalised
concern for the global environment.””

That said, the process by which an ethics of care in the home and community
translates to one of care for the environment is difficult, since it appears to
involve even at a basic level the re-evaluation and realignment of relations of the
public and private spheres, almost certainly requiring involvement by politics
and law.

75 Ibid,p.23. 76 Ibid,p.18. 77 Ibid.,p.21.
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(d) Gaia theory

Each of the above theoretical and ethical approaches to environmental protec-
tion has identified the connections between nature and humans, rather than
nature’s ‘otherness’. Gaia theory takes this to an extreme, delivering a supremely
and simplistically holistic approach to life. Gaia (the name the ancient Greeks
gave to the Earth Goddess) is the creation of James Lovelock, originally of his
Gaia: A New Look at Life on Earth (1979),’% in which he regards earth in its
entirety, including species, rocks and atmosphere, as a single living organism.
Whilst freely admitting that the idea that the earth is alive is at the outer bounds
of scientific credibility, he draws his conception of Gaia within modern envi-
ronmentalism by suggesting that some parts of the earth are ‘vital organs’ which
if disturbed would cause the whole organism of the earth to malfunction. This
is reminiscent of (but not synonymous with) a scientific understanding of the
biosphere, ‘the envelope of all life, i.e. the area of living matter ... the biosphere
can be regarded as the area of the Earth’s crust occupied by transformers which
convert cosmic radiation into effective terrestrial energy: electrical, chemical,
mechanical, thermal, etc’.”’

James Lovelock, The Ages of Gaia (W. W. Norton, 1988), p. 19

The name of the living planet, Gaia, is not a synonym for the biosphere. The biosphere is
defined as that part of the Earth where living things normally exist. Still less is Gaia the same
as the biota, which is simply the collection of all individual living organisms. The biota and
the biosphere taken together form part but not all of Gaia. Just as the shell is part of the
snail, so the rocks, the air and the oceans are part of Gaia. Gaia, as we shall see, has conti-
nuity with the past back to the origins of life, and extends into the future as long as life per-
sists. Gaia, as a total planetary being, has properties that are not necessarily discernible by
just knowing individual species or populations of organisms living together.

In Lovelock’s theory, it is for the living organisms on earth to control their envi-
ronment to make it ‘comfortable’ for life. He, like many environmentalists,
therefore questions the prevalence of three threats to Gaia: cars (carbon
dioxide), chainsaws (cutting down forests for pasture) and cattle (intensive
agriculture). More radically, he advocates the return to small, densely populated
cities, with one third of the land reverting to woodland, and agricultural reform.
Interestingly, Lovelock combines scientific and statistical insights (he relies
upon ‘models’ in much of his work) with much thought and emotion about the
interrelationship of ‘man’ and Gaia, concluding, obliquely ‘[T]here can be no
prescription, no set of rules, for living within Gaia. For each of our different
actions there are only consequences.”®® Lovelock therefore informs his Gaia

78 Oxford University Press.
79" As described by Lovelock in The Ages of Gaia (W. W. Norton, 1988), p. 10.
80 Lovelock, Gaia: A New Look, p. 140.
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theory with contemporary environmental problems. His approach is, however,
at times profoundly Eurocentric. His claim, for example, that the developing
countries in the tropics pose the greatest threat to Gaia as compared to the
industrialised North is criticised by environmentalists who understand devel-
opment, particularly through western supported schemes, to be a symptom of
the problem, rather than its cause. In particular the experience of environmen-
talists is precisely that urban, industrial man does not always ‘put things right
again’ as Lovelock suggests.5!

(e) Ecological law?

The question remains whether the different ways of conceiving of the environ-
ment and environmental problems outlined above have infiltrated legal under-
standings and ‘solutions’, in other words whether law has shifted much beyond
the “first stage’ anthropocentrism described by Emmenegger and Tschentscher
(above, pp. 2-3), to valuing and protecting the intrinsic qualities of nature.
At the apogee of legal—ecological thinking is Cormac Cullinan, a practising
lawyer with radical views.

Cormac Cullinan, Wild Law: A Manifesto for Earth Justice (Green Books,
2003), pp. 32-3

Firstly, the term ‘wild law” cannot easily be snared within the strictures of a conventional
legal definition. It is perhaps better understood as an approach to human governance, rather
than as a branch of law or a collection of laws. It is more about ways of being and doing
than the right thing to do.

Wild law expresses Earth jurisprudence. It recognises and embodies the qualities of the
Earth system within which it exists. As an approach it seeks both to foster passionate and
intimate connections between people and nature and to deepen our connection with the
wild aspect of our own natures. It tends to focus more on relationships and on the processes
by which they can be strengthened, than on end-points and ‘things’ like property. It protects
wilderness and the freedom of communities of life to self-requlate. It aims to encourage cre-
ative diversity rather than to impose uniformity. Wild law opens spaces within which differ-
ent and unconventional approaches can spring up, perhaps to flourish, perhaps to run their
course and die.

Wild laws are laws that requlate humans in a manner that creates the freedom for all the
members of the Earth Community to play a role in the continuing co-evolution of the planet.
Where wild laws prevail, cultural and biological diversity, creativity and the freedom to play
a creative role in the co-evolution of this planet will be found.

With a little practice you can start to recognise flashes of it even in our current legal and
political systems. Wildness can be glimpsed in laws that reserve a certain amount of water

SU Ibid,, p. 121.
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to the river in order that it may flow healthily, and in international declarations that assert
the inherent value of all living organisms and of biological diversity itself. It crops up in the
recent amendment to the German constitution ... which recognises that the state has a
responsibility to protect animals as well as humans. Bills of rights that enshrine the right not
to be unfairly discriminated against on the basis of ethnicity, nationality, gender, age or
sexual preference also reflect elements of wild law in so far as they protect spaces within
which human diversity can flourish.

Sometimes it is easier to identify what is not wild law. For example, laws that define seeds
and genes as the property of someone and which prohibit farmers from saving seeds to plant
next season’s crop, deny wildness ... the purpose behind these laws is incompatible with the
purpose of wild law.

In their book, Law and Ecology,®* Brooks, Jones and Virginia adopt a less spiri-
tual tone. They consider that, especially since the mid 1980s, ecological think-
ing has played an important role in US endangered species legislation, national
parks planning, coastal zone management and forestry management, and that,
even in legal areas more resistant to ecology such as the Clean Air Act and Clean
Water Act, recent amendments incorporate ecological notions. They highlight
the influence of an ecosystem approach in recognising the cumulative effects of
pollution and development, and in amending time frames, such as for environ-
mental impact assessment and other aspects of development controls.

Closer to home, William Howarth considers that at least in the area of water
protection, purely human-centred objectives for the quality of environmental
media have been superseded, or at least supplemented, by the need for diversity
of species and ecosystems to be maintained for their own sake. Howarth defines
ecological quality standards as follows:

a statement of the minimum acceptable state of ecosystems and their biological components,
with a corresponding legal obligation that no deterioration below that standards should
be permissible. Hence, for flora, fauna and habitats, ecological quality standards are
intended to serve as a mandatory baseline for minimal levels of diversity and abundance,
specified quantitatively for each component, and backed by legal obligations to ensure their
realisation.®3

He considers that the furthest point presently reached in the progression
towards ecological quality standards lies in the EC Water Framework Directive.
Whereas previous attempts to legislate for water quality at Community level
have focussed upon physical and chemical aspects, the Directive takes an ambi-
tious step beyond this in seeking to characterise water quality on explicit and
precise ecological terms which form part of the ‘good status’ requirement for

82 Richard Brooks, Ross Jones and Ross Virginia, Law and Ecology: The Rise of the Ecosystem
Regime (Ashgate, 2002), pp. 390-2.

8 William Howarth, ‘The Progression Towards Ecological Quality Standards’ (2006) 18 Journal
of Environmental Law 3.
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surface waters within its scope. Although lauded, there are some difficulties
with using such standards, for example the dynamic character of ecosystems
and the elusiveness of identifying, measuring and realising what is to count as
a ‘satisfactory’ ecological state.®

In conclusion, these are early days in the creation of a body of ecological law
which approaches environmental problems in a fundamentally different way
from that used hitherto. As Brooks, Jones and Virginia state from their experi-
ence as ‘ecological lawyers’: ‘Despite the deep insights of ecology and the com-
prehensive perspective that it yields, many environmental scientists continue to
pursue a reductive scientific approach which fails to yield any central vision of
our world. Meanwhile, traditional legal scholars continue to accept uncritically
the given legal categories which ignore the gradual knitting together of new
webs of law within ecosystem regimes.’®

6 Conclusions

The reliance of environmental law on science is part of a larger picture of
modern law being born from and sustained by scientific rationality. This has
created difficulties for environmentalists seeking to justify action on the basis of
scientific ‘fact’, whilst also embracing alternative rationalities as a way of under-
standing human behaviour towards the environment.

Klaus Eder, ‘Rationality in Environmental Discourse: A Cultural
Approach’ in Wolfgang Rudig (ed.), Green Politics Three (Edinburgh
University Press, 1995), p. 9

The environmentalist discourse presents a paradox: it is based upon ‘hard facts” about
nature, namely damage to the natural environment, and it has also undermined the
belief in ‘hard facts’, the unspoken authority of expert knowledge. There is nothing more
‘factual’ than environmental problems - yet the discourse on facts has shown that we
have to grapple with contradictory factual certainties in the state of the environment.
The debate in environmental discourse does not concern only what should be done when
we are confronted with the ‘hard facts” of damage to the environment. Facts are also
contested.

This has repercussions for the way environmental issues are communicated in public dis-
course. Traditional public discourse has taken facts for granted and engaged in the struggle
over which normative (moral or legal) principles to apply in a situation where facts were
given. Public discourse on environmental issues differs in that it has extended communica-
tion of norms to communication of facts. This in turn increases the discourse’s paradoxical
structure. Experts have to tell us what the facts are - yet they produce contradictory evidence.
Ultimately then the facts are the result of a debate; in the literal sense of the word, they are
socially constructed.

84 Ibid. 85 Brooks, Jones and Virginia, Law and Ecology, p. 391.
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The changed relationship between science and society, through the commu-
nication of arguments and ideas about threats to the environment (particu-
larly via the precautionary principle), is for John Gillot and Majit Kumar a
symptom of a broader rejection of science by society, and with it ‘the project
of progress’.®® Whilst the precautionary principle is highly dependent on
scientific disciplines, and especially on risk assessment, it arguably allows
space for the entry of alternative perspectives and even for a ‘retreat from
science’, at least according to the more radical interpretations of the principle.
The persistent tension between scientific fact and socially constructed values,
identified and commented upon throughout this chapter, clearly has impor-
tant repercussions for environmental law, and the governance of decision
making. In the context of the regulation of GMOs in EU environmental law,
Maria Lee points out the subtleties involved in arguing for one approach or
the other, and points towards their possible reconciliation in policy making.

Maria Lee, EU Environmental Law: Challenges, Change and Decision
Making (Hart, 2005), pp. 269-70

Notwithstanding acknowledgement of public values, the temptation for final decision-
makers to seek refuge (rather than enlightenment) in scientific or technical discourse such
as risk assessment or cost benefit analysis is great. The legal barriers to basing decisions on
factors that do not fit within a technical analysis also remain powerful. These circumstances
simply enhance the urgent need to ensure that rhetoric of public participation in EC envi-
ronmental policy is not simply used to sidestep genuine public engagement. However, just
as a purely technical approach to decision-making would be radically incomplete, so aban-
doning the tools provided by risk assessment and economics, let alone the natural sciences,
would be absurd. The challenge is to ensure that technical information is used in a way that
informs, rather than usurps, political decision-making. The discomfort provoked by expressly
political decision-making is legitimate, not least precisely because of the value-laden and
interest-ridden nature of the decisions. Allowing the apparent objectivity, neutrality and
external testability of decisions rationalised on a technical or scientific basis to be overtaken
by ‘values’ leaves decision open to protectionism, self-interest, inefficiency and simple error.
It should be recalled at this point that technical and scientific opinion rarely if ever actually
imbue decisions with the inevitability that is craved, but may on the contrary simply obscure
the real nature of the decision. The point is not that public opinion should be followed (even
if public opinion were ever so monolithic that it realistically could be), but that it should be
heard and addressed. This involves both seeking general information on the opinions of the
public and attempting to examine the values and reasons behind these opinions.

A broad range of contemporary environmental and ecological thinking opposes
the prevailing scientific model of conceiving environmental degradation, with
various explanations for environmental problems, and prescriptions for living.

8 John Gillot and Majit Kumar, Science and the Retreat from Reason (Merlin Press, 1995), p. 7.
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The discussion of agricultural biotechnology in the next chapter illustrates the
types of appeal made to the different approaches to the environment surveyed
in this chapter. One of the logical, but difficult, responses to the tension between
technical and popular decision making is to allow greater ‘public participation’,
including participation by environmental interest groups, in environmental
decision making, allowing alternative expertise and information on public
values into the process. We return to the trend towards public participation in
environmental decision making, particularly in Chapter 3, but also throughout
the rest of the book.?”

7 Further reading

This chapter embraces entire disciplines, comprising an enormous literature that we
have only touched on.

There is a huge literature on the precautionary principle, and on science in environ-
mental law. For anybody unconvinced by the principle, Giandomenico Majone, ‘What
Price Safety? The Precautionary Principle and its Policy Implications’ (2002) Journal of
Common Market Studies 89, provides a sceptical approach. John Gillot and Majit Kumar,
Science and the Retreat from Reason (Merlin Press, 1995) is very worthwhile reading for a,
now intellectually unfashionable, defence of the scientific method.

Elizabeth Fisher has written a number of important pieces on risk and science in law:
in addition to the work cited in this chapter, see for example ‘Risk and Environmental
Law: A Beginner’s Guide’, in Benjamin J. Richardson and Stepan Wood (eds.),
Environmental Law and Sustainability (Hart Publishing, 2006). Veerle Heyvaert,
‘Guidance Without Constraint: Assessing the Impact of the Precautionary Principle on
the European Community’s Chemicals Policy’ (2006) 6 Yearbook of European
Environmental Law 27, examines whether the precautionary principle has had any prac-
tical effect in a particular policy context. In “The Precautionary Principle Before the
European Courts’ (in Richard Macrory (ed.), Principles of European Environmental Law
(Europa Law, 2004)), Joanne Scott considers the impact of the WTO on the European
Courts’ case law on precaution. Finally, see Mike Fentuck, ‘Precautionary Maybe, but
What’s the Principle? The Precautionary Principle, the Regulation of Risk, and the
Public Domain’ (2005) Journal of Law and Society 371, evaluating the extent to which
the precautionary principle may play a part in reasserting the values of the public
domain in the face of powerful private interests. Michael Doherty, ‘Hard Cases and
Environmental Principles: An Aid to Interpretation?” (2003) 3 Yearbook of European
Environmental Law 57, examines the potential jurisprudential role of environmental
principles generally.

Mark Sagoff is associated with a sceptical approach to cost benefit analysis, which he
submits to a powerful critique in The Economy of the Earth: Philosophy, Law and
the Environment (Cambridge University Press, 1988). In Price, Principle and the
Environment (Cambridge University Press, 2004), he develops the argument that cost
benefit analysis cannot substitute for political debate, but outlines also useful economic
contributions.

87 See, for example, discussion of public participation in planning decisions (Ch. 13, pp. 530-45)
and environmental assessment (Ch. 14, pp. 557-60, 583-6)
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On the nature/law relationship, a challenging but worthwhile read is David Delaney’s
Law and Nature (Cambridge University Press, 2003). An edited collection by Robert
Elliot, Environmental Ethics (Oxford University Press, 1995), includes several fine chap-
ters. An interesting and comprehensive collection from the United States is edited by
Susan Hanna, Carl Folke, and Karl-Goran Maler, Rights to Nature: Ecological, Economic,
Cultural, and Political Principles of Institutions for the Environment (Island Press, 1996).
On policy making we recommend Mikael Stenmark, Environmental Ethics and Policy
Making (Ashgate, 2002), which offers a complex map of environmental ethics.
Environmental Values, edited by Linda Kalof and Terre Satterfield (Earthscan, 2005), is
designed to get readers ‘up to speed’ on the key determinants of environmental values
debates.

The most recent writing on Gaia theory is James Lovelock’s The Revenge of Gaia (Allen
Lane, 2006), in which he relates his theory more closely to climate change.

On the development of environmental law as a discipline, we particularly recommend
Richard Lazarus’ The Making of Environmental Law (University of Chicago, 2004). This is
a beautifully written, thoughtful, book. Lazarus (with Oliver Houck) has also edited an
intriguing ‘behind the scenes’ look at key environmental law cases, Environmental Law
Stories (Foundation Press, 2005).
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Genetically Modified Organisms:
Introducing a Dilemma

1 Introduction

In the previous chapter we outlined a range of different approaches to environ-
mental protection. The case of regulating agricultural biotechnology tends to
highlight these contrasting approaches in a single policy context, in particular
the potential for conflict between ‘scientific’ and ‘popular’ or non-expert forms
of deliberation and decision making. We explore throughout this book the legal
and policy dynamics of this area of regulation, beginning in this chapter with
an introduction to the many ethical and practical dilemmas posed by geneti-
cally modified organisms (GMOs).

Biotechnology is variously perceived as the most frightening or most promis-
ing scientific development of the twentieth century; agricultural biotechnology
has proved an extraordinarily fraught topic for environmental regulators over
recent years.

Thomas Bernauer, Genes, Trade, and Regulation: The Seeds of Conflict
in Food Biotechnology (Princeton University Press, 2003), pp. 22-3

WHAT IS AGRICULTURAL BIOTECHNOLOGY?

In the 19th century, an Augustinian monk from Central Europe, Gregor Mendel, claimed that
the traits of living organisms were inherited. Only in the 1950s to 1970s, however, did
scientists discover the chemical and physical properties of ‘genes’, the key elements in the
process of inheritance. They found that a molecule called DNA (deoxyribonucleic acid)
contains the information that controls the synthesis of enzymes and other proteins, which
in turn are responsible for the basic metabolic processes of all cells. DNA thus encodes
genetic information in cells. A gene is a particular DNA sequence. The total set of genes of
an organism (the genome) is organized into chromosomes within the cell nucleus. The
development of a single cell into a living organism is determined by the genetic informa-
tion of the cell and by the interaction of genes and gene products with environmental
conditions.

Rapid scientific progress since the discovery of DNA has created unprecedented oppor-
tunities in plant and animal breeding. Traditional breeding was (and still is) based on
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swapping and manipulating genes by crossing plants or animals, with the aim of improv-
ing productivity, quality, or performance. While in traditional breeding thousands of genes
with unknown functions are swapped in a rather haphazard fashion, genetic engineering
allows for more controlled transfer of one or a few specific genes with known functions
from one organism to another, and also across different species (e.qg., from bacteria
to corn).

Typically, one or more genes with known effects are spliced with a promoter, a requlator,
and a tag. They are then inserted into an organism that includes 10,000-30,000 genes
(e.g., a plant cell) by means of an agrobacterium, a so-called shotgun, or protoplast injec-
tion. Marker genetic material (a tag) and a genome are used to establish which cells have
absorbed the transferred genetic material. The outcome of this transformation (called
‘event’) depends on the components of the genetic material and the place where the novel
DNA is inserted. The cell that has absorbed the inserted DNA is cultivated into a plant or
animal that expresses the properties encoded in the inserted genetic material. The purpose
of traditional breeding and genetic engineering is the same, namely to produce new plant
or animal varieties by manipulating genetic information. Yet, genetic engineering, primarily
in the form of recombinant DNA techniques, can produce new plant or animal varieties that
would be impossible to produce with traditional breeding methods.

For example, Bt corn, a genetically engineered corn variety, produces toxins originally
produced by a soil bacterium, Bacillus thuringiensis (Bt). This toxin kills some insects
(notably, the European corn borer), while leaving other insects unaffected. Similarly, Bt
cotton is genetically modified to control budworms and bollworms. Glyphosate-resistant
soybeans include a modified growth-requlating enzyme. This enzyme is immune to
glyphosate, a herbicide that inactivates the enzymes in most plants and thus kills them.
Weed control with glyphosate tends to be cheaper and more convenient for farmers than
weed control with other herbicides.

Some characterise the development of genetic modification as a small step in
the development of agriculture; others as a watershed in human intervention
in nature. The description above suggests that GM technology can be qualita-
tively different from centuries of genetic manipulation through selective
breeding: not only is biotechnology much more immediate than traditional
breeding, but no barriers are posed by sexual compatibility; breeding would
never, for example, lead to the presence of genes from the Bt bacterium in
corn, or the genetic material that prevents the blood of certain fish freezing at
very low temperatures in soft fruit. This distinction is reflected in the EC leg-
islative definition of a genetically modified organism: ‘“genetically modified
organism (GMO)” means an organism, with the exception of human beings,
in which the genetic material has been altered in a way that does not occur
naturally by mating and/or natural recombination’.! GMOs have required

! Directive 2001/18/EC on the deliberate release into the environment of genetically modified
organisms OJ 2001 L 106/1, Art. 2(2).
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authorisation, on a case by case basis, before they can be marketed in the
European Union (EU) since 1990. Following an initially low-key introduction
and consumption of GM food (particularly labelled GM tomato paste), the
late 1990s saw high-profile campaigns against GM food around the EU,
including in the UK. Food retailers and processors responded to what they saw
as consumer demand and began to undertake that their products did not
contain GM material. The regulators were also pushed into action. Between
1998 and 2004 no new authorisations were granted at EU level (we discuss the
EU authorisation process in Chapter 5), and a number of Member States
introduced measures barring market access to GMOs that had already been
authorised. The EU essentially abandoned its regulatory framework for
GMOs, introducing a de facto ‘moratorium’ on the marketing of GMOs in the
EU. Whatever one’s view on the technology, this constituted a remarkable,
indeed unprecedented, breakdown in the EU legal framework. Whilst the
UK did not formally support the moratorium, the government reached an
agreement with the industry body (SCIMAC, the Supply Chain Initiative on
Modified Agricultural Crops) that there would be no commercial cultivation
of GM crops in the UK pending completion of certain scientific trials
(discussed below, pp. 77-9). This UK ‘moratorium’ had a specifically scientific
starting point, and, as a temporary decision pending the completion of further
scientific investigation, fits well with certain legal approaches to the precau-
tionary principle.?

The postponement of commercialisation of GMOs at both UK and EU level
provided time for public discussion of the issues. At EU level, much effort was
put into creating a new, more acceptable, regulatory framework for GMOs,
which we will discuss in detail in Chapter 5. The UK in the meantime engaged
in an elaborate and ambitious consultation process, which will be discussed
below. First in this chapter, we will provide an overview of the main arguments
that divide those in favour of the further development of agricultural biotech-
nology, and those who resist. The debate over GMOs is heated not only in
respect of the appropriate role of GMOs in agriculture, but even as to the very
questions that need to be asked.’ The concerns might be divided into three main
categories: environmental; health; and ‘other’, ethical, socio-economic and
political concerns. These clearly overlap, for example with respect to ethical
questions around harming the environment or the health of farmers. But for
the purposes of discussion, and for the purposes of the legislation we will
discuss in later chapters, the division is useful, and takes us back to the question
of the political/normative versus technical/expert nature of environmental
disputes, introduced in Chapter 1.

2 See Ch. 7 below (pp. 286-300); also European Commission, Communication on the
Precautionary Principle COM (2000) 1 final.

3 Julia Black, ‘Regulation as Facilitation: Negotiating the Genetic Revolution’ (1998) 61 Modern
Law Review 621.
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2 Environmental concerns

The possible negative environmental impacts of GMOs are disputed, but
provoke considerable concern. This section can only give a flavour of the
issues.? The spectre of ‘superweeds’, for example, has received a great deal of
attention. This would involve the modified gene entering the natural environ-
ment, for example by cross-pollination of the GM crop with wild relatives, or
as a volunteer (a crop that self-seeds and persists outside of the field environ-
ment). If the genetic modification of this new ‘weed’ allows it to withstand
herbicides, the effectiveness of weed control techniques is compromised.
Genetic modification to withstand pests, frosts or drought could allow the GM
weeds to out-compete native wild plants, with attendant reductions in overall
biodiversity. GM technology also threatens to intensify problems with which
we are familiar from conventional industrial-scale farming. The ‘clean’ fields
promised by some GMOs, free of weeds and pests, have an obvious impact on
farmland biodiversity. There are also indications that crops modified to kill
particular pests may be toxic to certain non-target species. Herbicide-tolerant
crops, modified to allow for constant exposure to certain herbicides, or crops
modified constantly to express a pesticide, threaten to speed up the develop-
ment of pesticide and herbicide resistance, and make such resistance more
difficult to control. Any reduced effectiveness of the Bt pesticide, a naturally
occurring microbial pesticide, could have diffuse and particularly important
environmental effects, by depriving organic farmers of one of their few accept-
able ‘last resort’ pesticides. Less directly, GM technology is thought likely to
encourage agricultural intensification and the increase in mono-cultures,
arguably more vulnerable to pests and disease, raising food security issues as
well as environmental problems.

3 Human health concerns

Again, the existence of risks to human health from the cultivation or consump-
tion of GMOs is much disputed. Concerns include the possibility that the
modified gene will get into cells in the human gut, provoking new diseases;
unanticipated nutritional differences between GM and non-GM food, with
widespread effects on public health; the possibility of allergic reactions to a
particular GM food, or to the pollen of GM crops.” The possibility that GM
crops not suitable for human consumption will enter the human food chain is
also a real concern. Because of concerns about allergenicity, ‘starlink’ maize was
approved in the USA only for use as animal feed, and explicitly not for human

* See the discussion in Soil Association, Seeds of Doubt (Soil Association, 2003).

> Stephen Nottingham, Eat your Genes: How Genetically Modified Food is Entering Our Diet (Zed
Books, 1998), p. 92, discusses the case of soybeans modified to make them more nutritious,
using a gene from the brazil nut that coded for methionine, one of the few nutrients that
soybeans lack. The process also transferred a major food allergen from nuts to soybeans.
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consumption. When starlink maize was discovered in the human food chain,
there was an outcry, mass withdrawals of products from the market and enor-
mous associated costs.® If ‘biopharming’, the technique that involves modifying
crops to grow the raw materials for industrial or pharmaceutical processes,
becomes commercially viable and widespread, the concern that unwanted
material will enter the human food chain can only intensify.

4 ‘Other’ issues

The concern about harm to human health or the environment revolves around
disputed or unavailable evidence on the ‘risk’ posed by GMOs. GMOs also
provoke a complex range of ethical, political and socio-economic concerns; it is
not just about ‘risk’ in a technical sense. So, for example, GM crops are likely to
have a serious impact on the socio-economics of existing farming methods. The
nature of the technology (for example the resources required for research and
development) may enhance corporate control of the food sector, provoking
associated food security issues. Increasing the level of technology in farming may
also exacerbate the difficulties faced by small producers, including subsistence
farmers. EU rural communities are familiar with the social and environmental
problems attendant on abandonment of the land, but the socio-economic
impacts on developing countries are likely to be particularly intense. With wide-
spread commercial growing of GMOs, GM material will become pervasive, and
its presence in many other crops and foodstuffs will be virtually impossible to
avoid. Farmers who wish to market their produce as being free of GMOs, partic-
ularly organic farmers, may face real difficulties; this question of ‘coexistence’ will
be discussed further in Chapters 5 and 9 (the latter in the context of liability
for harm).

Perhaps the most worrying issue that does not fit easily into the ‘risk/safety’
questions of environment or human health protection, at least on the approach
to risk assessment taken in the EU and UK, is the uncertainty of the evidence.
Applying Brian Wynne’s categorisation of ‘uncertainties’ discussed in Chapter 1
(pp- 18-20), along with data gaps, we have difficulties of both ‘indeterminacy’
and ‘ignorance’> GMOs are released into unpredictable and infinitely variable
real-world social and ecological systems; and the prospect of harm that we have
not yet even thought of also looms rather large in this area. The ‘precautionary
principle’, claimed as a key justificatory element of the regulation of GMOs,
does not address all of these concerns, at least as interpreted in the EU, where
regulation cannot tackle ‘hypothetical’ risk or seek ‘zero’ risk (pp. 22-31). It is
true that, as a matter of fact, society does not generally demand proof of no risk;
if we had, the world would be a very different, and arguably poorer, place. Never-
theless, the GM example highlights the inflexibility of denying the very possibility

6 See Rebecca Bratspies, ‘Myths of Voluntary Compliance: Lessons from the Starlink Corn
Fiasco’ (2003) 27 William and Mary Environmental Law and Policy Review 591.
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of public debate about the ‘acceptability’ of ‘hypothetical’ risk, particularly if the
social benefits to set against the unknowns are also largely hypothetical.

The ethical objections that might be taken to agricultural biotechnology are
varied, and in most cases would overlap with questions of safety: for example
the ethical acceptability of risk to the environment or the health of producers.
The most obvious free-standing ethical issue is a ‘biocentric’ ethical position
concerned about unacceptable interference with nature. This may seem slightly
esoteric in the context of the more concrete and immediate issues raised above,
but one does see hints of this in some rather unlikely places. Parts of the UK
popular press, for example, have branded GM food ‘frankenfood’.” Whilst this
has been widely dismissed as scare-mongering and unhelpful, the reference to
the Frankenstein story may reflect an instinctive anxiety about punishment for
human temerity. The Nuffield Council on Bioethics has discussed the ethical
implications of GM crops in an accessible, if not uncontroversial, manner.
Many of the issues discussed in the following extract resonate with the different
approaches to environmental protection in Chapter 1.

Nuffield Council on Bioethics, Genetically Modified Crops:
The Ethical and Social Issues (Nuffield Council on Bioethics, 1999),
www.nuffieldbioethics.org/

1.39 The concern that GM crops transgress natural barriers raises a question: how does nature
set boundaries and why is their transgression wrong? Anthropologists have explored this ques-
tion in discussing ideas of pollution. Some critics of GM crops talk of cross-pollination from GM
crops as ‘pollution’. The concept of pollution has been said by some anthropologists to refer
to illicit boundary-crossings, and they have thought that all cultures seem to have some
conception of pollution because all cultures have some conception of ‘things in the wrong
place’. Sometimes the undesirability of pollution has a simple practical explanation. Grit in the
oil will wreck the engine. Coal dust in the air will give us black lung. Not all sorts of wrong-
ness have an easy explanation of that kind. Racism is an extreme, though widespread,
symptom of the desire for purity. Indeed, many of the yearnings for ‘natural purity” have little
or no justification. Tribes that kill twins at birth appear to do so out of a sense that human
beings are rightly born singletons and that only animals have multiple births, but they seem
to take these drastic measures without much thought about exactly what would go wrong
if they did not do so. Is it possible that some of the fear of GM crops is of the same sort?

1.40 The ‘natural/unnatural’ distinction is one of which few practising scientists can make
much sense. Whatever occurs, whether in a field or a test tube, occurs as the result of natural
processes, and can, in principle, be explained in terms of natural science. When human
abilities to transform the world are limited, the distinction between nature and artifice seems
fairly clear. It has often made better sense to accommodate ourselves to the forces of nature
than to fight them. Is a plant acceptably natural or ‘organic’ if it has been successively bred
to have a particular gene complement, but unnatural and not ‘organic” if precisely the same

7 The Daily Mail in particular picked up this language.
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gene complement has been arrived at through laboratory processes? We can see no reason
in ethics to draw a distinction.

Taboos and moral conservatism

1.41 If the point of drawing a line between the natural and the unnatural is to provide a sort
of comfort in our dealings with the world, what is the source of that comfort, and how far
can we do without it? Two answers to that question may be borrowed, one from Mary
Douglas, the other from Martin Heidegger. The anthropologist Mary Douglas is one of the
few writers to treat pollution and taboos entirely seriously but from a secular point of view.
Her view of taboos is that they are reflections of attachments and cleavages in society. The
Jewish prohibition on eating pork was a way of imposing order on a disordered world. Pigs
have cloven hooves but do not ruminate; they were viewed as anomalous and therefore
potentially dangerous.

1.42 This is, of course, speculative but, whatever the cause of taboos, the question then arises
as to whether taboos should be given up whenever they are inconvenient. The ‘defence” of
taboo is complicated because it comes in two different layers which are not easy to separate.
Societies with well-entrenched taboos are said to be happy, culturally coherent and religiously
harmonious. Attempts to modernise such belief systems may cause more misery than good.
This is the defence of moral conservatism in general. It infuriates rationalists and progressives,
because it denies that there are overwhelming gains to be made by throwing out what pro-
gressives and rationalists regard as superstitions. Conservatives reply that they agree that we
pay a price for conserving the moral environment. There are things we could do but do not do,
and maybe some of them would have good effects. We need not deny that progress is progress
when we decide not to pay the price of it, because that price is too high.

1.43 There is a further defence of a morally conservative view of the environment to be con-
sidered. It stems from the notoriously difficult philosopher, Heidegger, but its appeal is wide.
His idea is that the world possesses a meaning that we can only understand if we approach
the world in a receptive mode, in the way the poet, the artist or the traditional peasant does,
not in an ‘industrial” way. On Heidegger’s view, technology is a moral disaster. We become
manipulators of things and lose touch with their sense. It does not follow that no use of the
natural world is permissible or worthwhile, but many are not. All forms of industrialised agri-
culture are culturally impoverishing and GM crops would be another step further down an
already disastrous road. This may be so, but there seems little justification in banning GM
crops on these grounds when the rest of society travels so substantially in the direction
Heidegger opposed.

1.44 The thought that animates many people when they object to the unnaturalness of one
or another way of treating plants is that some relations with the world take the form of har-
monious, satisfying, emotionally fulfilling interactions, and others amount to assaults on the
world. Certainly, some of the case for organic farming seems to rest on that thought.
Someone who holds that view can accept much of the sceptic’s reminder that what we call
‘nature” is for the most part the result of old technologies. The world bears many traces of
what humanity has done to it in the past. The critic will think that some have gone with the
grain of nature and some against it.
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1.45 One view is that there is more to our interaction with the physical world than techni-
cal manipulation of it. That view does something to explain why some environmentalists
would want an environmental audit to include a dimension that the most scrupulous and
well-informed scientific inquest into the physical risks posed by the introduction of GM crops
would lack. If new crops change the appearance of the environment, alter the wildlife in the
terrain, demand new working habits and so on, they impose a kind of cost not easily captured
by the usual cost/benefit analysis. We may doubt whether there is much prospect of living
perfectly harmoniously with nature, no matter what form of agriculture we practice.

8.8 The most complicated ethical considerations have been those implicated in the concern
that genetic engineering is ‘unnatural’. Since most human behaviour is in various senses
‘unnatural’, and does not arouse moral comment, the line between those unnatural activities
that do not cause unease and those that do is hard to draw. Maize is everywhere very differ-
ent from its wild ancestor; is Bt maize unnatural in a different and morally deplorable way?
It is, of course, true that the presence of Bt will have some tendency to encourage immuni-
ties in insects that would not otherwise have developed them. But using Bt insecticides as
sprays will also have that effect, and such sprays are used by organic farmers. Breeding insect
resistance in crops by conventional means will also encourage the development of immunities
in insect pests. In short, it is the deleterious consequences of our farming techniques to our
environment and human health, not their ‘unnatural’ character that should preoccupy us.

8.9 ‘Naturalness’ and ‘unnaturalness’ are part of a spectrum. At one end of the scale, some
modifications of the plants that are now being achieved by genetic modification might also
have been achieved over time by conventional means of plant breeding; indeed, this has
recently occurred. It would be hard to object to such a modification as a matter of principle
as being ‘unnatural’, since it would only be using a new and presumably more efficient
means of achieving a result that could have been achieved by conventional, more “natural’
means. Other plant modifications currently being developed probably could not have been
achieved by more conventional means, but their effects in terms of increased yield or
improved pest or herbicide tolerance are still not very dissimilar to the kind of changes that
have been achieved over time by conventional methods. At the farther end of the spectrum
are possible modifications such as putting copies of animal genes into plants. Some of these
would be truly novel and unachievable by conventional breeding. Such modifications are felt
by some to be ‘unnatural’. We ourselves, however, can find no clear dividing line on the spec-
trum which would provide in advance a generally agreed barrier for defining what types of
genetic modification of plants are unacceptable because they are unnatural.

The fundamental basis for the dismissal of the ethical concerns around biotech-
nology can be seen in the Nuffield Council’s essentially instrumental approach
to the technology:

1.51 We think that the general welfare of affected peoples largely determines the ethical
acceptability of GM crops. In concrete terms, this means that their potential advantages are
a matter of cheaper, more secure and less environmentally damaging food supplies, and their
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disadvantages, any risk to human health and environmental damage they may pose.
GM foods raise issues of the right of consumers to choose what to consume and of the costs
these rights may impose on producers and consumers alike. The way that the costs and
benefits of agricultural technologies fall on the citizens of well-off and poor societies respec-
tively raises questions of justice, as well as difficult issues of how policy makers can steer
technological change so that it does good to those who most need it. We think that the
decision about what is unnatural cannot be one for public policy, but that the freedom of
choice of consumers must embrace the ability to refuse what they reject as ‘unnatural’ prod-
ucts. We do not believe GM crops will necessarily increase monoculture and conclude that
there are no ethical objections to GM food other than any direct or indirect risk to human
health or the environment.

The Nuffield Council’s approach is unlikely to be persuasive to those who reject
entirely such weighing of costs and benefits, because of a fundamental objec-
tion to GMOs, however safe and beneficial they may turn out to be. The fol-
lowing extract considers a similarly fundamental approach in respect of medical
biotechnology.

Roger Brownsword, ‘What the World Needs Now: Techno-Regulation,
Human Rights and Human Dignity’ in Roger Brownsword (ed.), Global
Governance and the Quest for Justice, Volume IV: Human Rights (Hart,
2005), pp. 208-9

When we turn to biotechnology, however, Fukuyama sees a far more insidious and earth-
shaking threat. What exactly is wrong with the biotechnologically engineered and pharma-
cologically controlled world depicted by Huxley? According to Fukuyama,® the A grade answer
runs along the following lines:
[T]he people in Brave New World may be healthy and happy, but they have ceased to
be human beings. They no longer struggle, aspire, love, feel pain, make difficult moral
choices, have families, or do any of the things that we traditionally associate with being
human. They no longer have the characteristics that give us human dignity.
This is not to say that biotechnology offers no benefits for human health and well-being.
However, Fukuyama’s point is that our deepest concerns about biotechnology cannot be
captured by a utilitarian calculation. Thus:
While it is legitimate to worry about unintended consequences and unforeseen costs,
the deepest fear that people express about [bio]technology is not a utilitarian one at
all. 1t is rather a fear that, in the end, biotechnology will cause us in some way to lose
our humanity - that is, some essential quality that has always underpinned our sense
of who we are and where we are going ...

8 Francis Fukuyama, Our Posthuman Future: Consequences of the Biotechnology Revolution
(Profile Books, 2002).
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Brownsword calls this focus on human dignity regardless of costs and benefits
(or, importantly for medical biotechnology, perhaps less so in the current
context, consent) a ‘dignitarian’ approach. Whilst the issues are different, and
perhaps clearer, with respect to developments such as human cloning or stem
cell research, there are parallels with agricultural biotechnology. In particular,
some ecological approaches will see the natural world as fundamentally com-
promised by biotechnology, such that no level of human benefit could counter
such compromise. The Nuffield Council’s instrumental approach is arguably a
reflection of the dominant approach to ethical questions in contemporary
society, and does not respond to this concern. However, this ‘fundamentalist’
objection to agricultural biotechnology is almost by definition unreceptive to
any argument. Andrew Dobson takes a more nuanced approach, requiring
questions of biocentric value to enter into assessments of the utility of the tech-
nology, but without precluding the development of biotechnology.

Andrew Dobson, ‘Biocentrism and Genetic Engineering’ (1995)
4 Environmental Values 3, pp. 231-6

Before making any specific remarks about the environmental-ethical implications of genetic
engineering, it is worth making one general one. Environmental ethics itself is part of the
response to what is widely regarded as an environmental crisis. The dimensions of that crisis
are well-known: globally, we are confronted by ozone depletion and global warming; more
locally, communities suffer from deforestation, desertification, acid rain, eutrophication of
rivers and lakes and so on. The reasons given for environmental degradation of this sort
sometimes seem as numerous as the commentators who give them. Some environmental
ethicists, though, have made a specific pitch for the problems associated with the way we
regard the non-human natural world. Deep-ecological thinking has become an extremely
complex and often arcane affair, but the general idea advanced is that we misunderstand
our place in the scheme of things. On this view, our unwarranted adoption of a position of
mastery with respect to the non-human natural world leads to practices that threaten its
integrity as a sustainer of human and non-human life.

The general point, then, is that deep ecologists are likely to take up a prima facie position
against genetic engineering precisely because it is a technology that expresses the very world
view that they consider causes all the trouble: one of human mastery of the non-human natural
world. The point, they say, is to develop practices and habits of mind that are an expression
of membership, rather than domination, of the non-human natural world. From this point of
view the ethical argument over genetic engineering is nothing less than an argument about
what our relationship with the rest of the biotic (and abiotic) community should be. Peter
Bunyard and Fern Morgan-Grenville express this in the following way: ‘Biotechnology [by which
they mean genetic engineering] is the most extreme instance of the modern, anthropocentric
desire that we become “masters and possessors of nature”. The biotechnology debate has to
do with the kind of beings we wish to be and the kind of world in which we wish to live.”

9 Peter Bunyard and Fern Morgan-Grenville, The Green Alternative (Methuen, 1987).
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In similar vein Bill McKibben opposes genetic engineering pretty much wholesale because
of the counter-productive effects it has on our relationship with the non-human natural
world." In his view we need to retain a sense of the ‘natural’ in order to counteract our
potentially lethal Promethean tendencies. He believes that the (increasingly vestigial) sense
of wonder we experience when confronted by natural processes, and which he feels acts like
the amber colour in a traffic light, giving us pause for thought before pressing on (or stop-
ping altogether), is in danger of being wiped out by genetic engineering.

Biocentric views of genetic engineering derive from two main sources. First, genetic engi-
neering is held to constitute a practice that expresses a human will to domination of the
non-human natural world. This, they will say, is inappropriate in the context of a global
environmental crisis part of whose cause, at least, is the very habits and practices of which
genetic engineering is such a sophisticated example. Second, biocentrics find value in beings
and collections of beings whom we do not normally regard as members of the moral com-
munity. From this point of view, and to the extent that genetic engineering interferes with
the moral considerability of an individual’s telos, or with a species, it is held in prima facie
suspicion by biocentrics.

There seem to be two principal ways to go from here. First, this prima facie suspicion can
be turned into wholesale opposition to all forms of genetic engineering, on the grounds that
its practice is immoral from the perspectives outlined above. Such a view, though, has two
possible defects. The first is that the biological descriptions upon which the moral case are
based are themselves questionable. There are biologists who will claim that the notion that
species are morally considerable cannot be true because species do not, as such, exist.

The second is that such wholesale rejection pays too little mind to the potentially bene-
ficial consequences of some forms of genetic engineering, and | would like to explore this
objection in rather more detail. On this reading, a case-by-case examination is appropriate
in which the guideline questions would be what is being done to whom (or to what), and
why. Biocentrics might merely demand in this context that the moral considerability of
species (to the extent that it is believed that there is such a thing) be taken into account as
a further factor in the decision-making process. They would probably be happy, in this case,
with a stewardship-type formulation such as that suggested by Alan Holland: that genetic
engineering should be conducted ‘in a manner compatible with the continuing existence of
the biosphere viewed as a community”."

This consequentialist dimension seems an appropriate one for biocentrics to take into
account: the fields of application of genetic engineering are many and varied, and it is
unhelpful to take an uncompromisingly prohibitive view of its practice. In the context of med-
icine, for example, the uses to which genetic engineering can be put are multiple, and the
list can sometimes read as a succession of nails being banged into the coffin of those who
would seek to restrict genetic engineering experimentation. How could anyone refuse to

10 Bill McKibben, The End of Nature (Penguin, 1990).
' Alan Holland, ‘The Biotic Community: A Philosophical Critique of Genetic Engineering’ in

Peter Wheale and Ruth McNally (eds.), The Bio-Revolution: Cornucopia or Pandora’s Box?
(Pluto Press, 1990), p. 232.
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endorse something with such potential for improving human health? Applications range from
the production of larger quantities of insulin than would be available without genetic engi-
neering, through the manufacture of vaccines for (for example) malaria, dengue fever and
leprosy, to the possible treatment of genetically-based human disorders.

As far as agriculture is concerned, genetic engineering has sometimes been hailed as the
cutting edge of the second “green revolution”: the application of scientific and industrial tech-
niques to the problem of growing more food, more effectively in ever smaller spaces. In this
case, genetic manipulation takes the place of artificial pesticides, herbicides, fungicides and
fertilisers. There is, for example, the possibility of creating cereal crops with built-in herbi-
cide or pesticide resistance, or of developing plants that are capable of “fixing” air-borne
nitrogen, thus doing away with the need to use ever greater quantities of nitrogen-rich arti-
ficial fertiliser which have uncertain but potentially environmentally damaging effects if used
over long periods of time.

Again, much of the opposition to genetic engineering comes from the environmental move-
ment, while its supporters will point out the irony of this given that genetic engineering has
the potential to deal with environmental problems. Most obviously, micro-organisms with
the ability to degrade toxic waste can be cultured and then put to work on the dispersal
of (for example) oil slicks. Similarly, environmentalists” concerns over water scarcity could
be made redundant with the creation of drought-resistant plants. More generally, genetic
engineering could be read as undermining many of the positions environmentalists adopt on
environmental protection because whatever we do to the environment can be rectified or
modified by genetic manipulation. In this respect genetic engineering turns out to be the
ultimate ‘technological fix": ‘Environmentalists ... may lose important utilitarian or pruden-
tial arguments for protecting natural ecosystems [with advances in genetic engineering].
These arguments become harder and harder to defend as we find cheap technological
substitutes for nature’s gifts.”"2

Determining the legitimacy of genetic engineering, then, becomes a question of weigh-
ing up the claims of moral agents and objects within these various fields of application. In
these contexts most people will agree on the legitimacy of the genetic engineering of
microbes with a view to dispersing oil slicks, on the grounds that the value of microbes and
of the ecosystems into which they are delivered are outweighed by the good that will be
done. Likewise, we might reach the conclusion that genetic engineering can be carried out
on an animal without altering its telosin unacceptable ways, and for sufficiently good reason.

5 The benefits of GM technology

The above extract from Dobson outlines some of the claimed benefits of
GM technology. Supporters of GM technology, like the critics, focus on
environmental and health issues. Hoped-for environmental benefits from

12 Mark Sagoff, ‘Biotechnology and the Environment: What is at Risk’ (1988) Agriculture and
Human Values Summer, p. 29.
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GM technology include the possibility of modifying a crop to need less nitro-
gen or phosphate, reducing reliance on fertilisers. There is also discussion of the
possibility of modifying crops to address the health problems of the wealthy
world (for example obesity, diabetes, cancer), or the use of GM crops for the
production of pharmaceutical products, ‘bio-pharming’. These sorts of benefits
will bring the possible costs of rejecting GM crops to the centre of debate. The
promised benefits of agricultural biotechnology that are perhaps most difficult
to dismiss out of hand are those that look to the improvements of yield of
subsistence crops in poor countries where underproduction and hunger are
pressing.

Nuffield Council, Genetically Modified Crops

4.3 If we value the ethic of ‘to each according to need” (or in the alternative, believe that
the poorest possess a ‘right to survive’, given feasible efforts on their own part and a global
capacity to feed them), then the introduction of GM crops on a large scale would be a moral
imperative. This is because GM crops are expected to produce more food, or more employ-
ment income for those who need it most urgently. ‘More food for the hungry’, unlike ‘toma-
toes with longer shelf-life’, is a strong ethical counterweight to set against the concerns of
the opponents of GM crops.

4.4 However, ordinary notions of justice or fairness are challenged by the present distribu-
tion of research effort, GM seed marketing and field trials which are dominated by a small
group of leading agrochemical and seed multinational companies. In contrast, the Green
Revolution™ was largely due to public-sector research. Most of the companies’ effort goes
into reducing costs in capital-intensive farming in developed countries. Research on staples
mostly involves varieties used for animal food. Only a small proportion of effort goes into
what is most needed in less developed countries: cheap, labour-intensive, robust and high-
yielding staples for human food. Inevitably, the companies respond mostly to the demands
of the market. So it is unlikely that this state of affairs will change in the near future unless
like-minded governments step in and act on explicitly market-correcting moral principles -
financing or stimulating an orientation of GM research towards the needs of the hungry.

These most compelling arguments against restricting GM technology will
quickly lose their moral weight if progress is not made. The slow emergence of
GMOs that will feed the hungry or save the environment also reinforces the
centrality of trust as a difficulty for regulators of GMOs.'* High levels of public
scepticism about technological innovation in agriculture should not be sur-
prising given the recent history of food crises and scandals in the EU, and aware-
ness of the very powerful commercial imperatives pushing the industry. Even

3 The increase in agricultural production between the 1930s and 1960s, because of improved
agricultural technologies (footnote added).

!4 Apparently a significant factor in the UK: see GM Nation? The Findings of a Public Debate
(2003), available at www.gmnation.org, extracted in Ch. 5, pp. 195-6.
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the most commonly cited example of the promise of GM, ‘golden rice’, is not
without its critics. Golden rice is modified to contain higher levels of beta
carotene, which converts into vitamin A. This is said to be capable of saving
around 120 million children from the childhood diseases and blindness to
which vitamin A deficiency contributes among children with diets heavily
dependent on rice. Critics claim, however, that the distribution of vitamin A
pills, together with education, could reduce vitamin A deficiency at much lower
cost.> Moreover, many deny even the possibility that GMOs are the solution to
hunger. The argument that poverty, inequality and lack of access to land, not
lack of food, causes hunger was powerfully, and famously, made by Amartya Sen
in the 1980s,'® and applies equally to a GM age.

Mark Sagoff, ‘Biotechnology and Agriculture: The Common Wisdom
And Its Critics’ (2001) 9 Indiana Journal of Global Legal Studies 13,
pp. 13-18

When I was a child, my mother implored me to eat everything on my plate because ‘people
are starving in Africa’. The non sequitur was apparent, even to me. The amount of food
children in wealthy countries waste has little or no effect on the amount children in poorer
nations have to eat. Industrial economies produce vast farm surpluses. In spite of these
surpluses, many of the world’s poor will go to bed hungry. Food shortages arise because
of failures in distribution, not in production. This is the common wisdom many analysts
accept.

If this common wisdom is correct, agricultural biotechnology will affect industrial
economies and peasant economies differently. In many industrial economies, for example,
in the United States and in Europe, three chronic problems plague agriculture: glut, glut, and
more glut. Even without the benefit of biotechnology, farm commodities flood markets and
drive prices below costs - leading to trade wars as European, Australian, Canadian, and South
American producers compete for buyers. Bailouts, payments for not growing crops, and
export subsidies have been hallmarks of farm policy.

Let me begin with the common wisdom about the elasticity of farm production. According
to conventional economics, farm production and automobile production rise and fall for
exactly the same reason: market demand. Farmers can, and will, plant and harvest as much
as they can sell. As Nobel laureate Amartya Sen wrote in 1994, ‘food output is being held
back by a lack of effective demand in the market” rather than by ecological constraints on
production.” In other words, food is not scarce, but demand is, since many people are too
poor or powerless to purchase food, even at historically low prices.

15 See the discussion in Thomas Bernauer, Genes, Trade, and Regulation: The Seeds of Conflict in
Food Biotechnology (Princeton University Press, 2003).

16 See, for example, Amartya Sen, Poverty and Famine: An Essay on Entitlement and Deprivation
(Clarendon Press, 1981).

17" Amartya Sen, ‘The Population Delusion” New York Review of Books, 22 Sept. 1994, p. 62.
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Look Who's a Malthusian Now

Many environmentalists - especially those who warn society about ecological limits to
economic growth - bristle at the idea that the cause of famine lies in the shortage not of
supply but of effective demand. These environmentalists adopt the Malthusian position that
famines are inevitable because population growth will always outstrip agricultural produc-
tion. On this view, famines arise because of the intransigence of nature, not because of the
injustice of society; in other words, if populations grow, famines are inevitable, since they
result from the paucity of resources, not from the inability of the poorest people to get access
to them. To proponents of this view, genetic engineering offers only a false promise of throw-
ing back nature’s limits - a promise that cannot be redeemed because nature’s limits cannot
be altered. In this vein, ecologist Paul Ehrlich has denounced the ‘hope that development
can greatly increase the size of the economic pie and pull many more people out of poverty’.
This hope is ‘basically a humane idea’, Ehrlich has written, ‘made insane by the constraints
nature places on human activities’."®

Since environmentalists have for so long associated themselves with ‘the limits to
growth’, one might think that critics of agricultural biotechnology, since they generally adopt
a ‘green’ ideology, would scoff at the hope that biotechnology might help feed the world’s
growing population. Actually, this is not the case. Those who oppose the application of
genetic engineering in agriculture concede its power to push back the natural barriers that
constrain yields, for example, by increasing the efficiency of photosynthesis ... How can
Malthusians plausibly argue that genetic engineering cannot achieve these breakthroughs?
Only those well versed in the technology itself can speak to its possibilities, and they are
full of optimism.

The advent of genetic engineering, along with other technological advances, has led
many environmentalists to downplay the old Malthusian arguments about the limits to
growth. Critics of agricultural biotechnology - though overwhelmingly identifying them-
selves with environmental causes - do not endorse the old Malthusian ideology. Instead,
they agree with Sen that the causes of famine are to be found in social and economic rela-
tionships, not in nature ... The problem, these critics contend, is that big corporations, while
patenting genetic information, have no incentive to share or use it in ways to benefit the
poorest of the poor.

Who, then, defends the Malthusian position that fixes the blame for famine on the limits
of nature rather than on the injustices of society? In fact, it is free-marketeers associated
with corporate interests ... who invoke Malthusian reasons for promoting agricultural
biotechnology in order to throw back nature’s constraints ...

This amusing do-si-do should not go unremarked. Agricultural biotechnology has pried
environmentalism apart from Malthusianism. That biotechnology can substitute for nature,
extend nature, and overcome natural boundaries has become obvious; the power of genetic
engineering is too plain to deny. Thus, Malthusian fears serve only to buttress the case for
biotechnology, because if nature were the cause of famine, biotechnology would be the cure.

18 Paul R. Ehrlich and Anne H. Ehrlich, The Population Explosion (Simon and Schuster, 1990).
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For this kind of reason, proponents of biotechnology find Malthusian arguments to be con-
genial. Critics of biotechnology, in contrast, reject Malthusian arguments that in their view
no longer serve to support the cause of environmentalism, if they ever did. These critics
identify the cause of hunger in distribution, not production. If the problem lies with social,
political, and economic relationships - in injustice rather than in scarcity - then biotechnol-
ogy is not relevant.

Sagoff’s ascription of Malthusian / ‘limits to growth’ motivations to greens
across the board may be rather too absolute; as we have seen, the basis of envi-
ronmental consciousness is much more difficult than that to pin down. We
will also see in later chapters that certain strands of environmentalism were
‘pried apart’ from Malthus well before the advent of biotechnology (particu-
larly by proponents of sustainable development: Chapter 6). And even those
who understand hunger to be a problem of underproduction rather than
distribution may baulk at yet another ‘technical fix’ to social and environ-
mental problems: the success of modern agriculture in terms of production
has come at environmental and social cost, and from an ecological perspec-
tive, biotechnology is looking to symptoms rather than cause: at best a short-
term solution.'

Nevertheless, Sagoff’s discussion of Malthus brings out again the fundamen-
tal nature of the disputes over GM technology (and indeed other environmen-
tal debates): the very nature of the problem is disputed. Moreover, the benefits
of GMOs are as heavily debated, and remain in many cases as intangible or
uncertain, as the risks.

6 Consultation and beyond in the UK

Whatever one’s views on the technology, it should be clear that a diverse range
of concerns is raised by the prospect of widespread GM agriculture. As such,
agricultural biotechnology challenges established ways of decision making: in
particular neither the ‘scientific paradigm’, nor the economic approaches dis-
cussed in Chapter 1, will readily hear, let alone respond to, the full range of
debate. Recognising, at least in principle, the breadth and complexity of the
concerns, the UK government undertook in 2003 an interesting experiment in
public participation in decision making. The ‘public dialogue’ over the future
of agricultural biotechnology in the UK had three strands: a scientific review,
an economic review, and a public consultation on ‘other’ issues. We will not
examine each exercise in detail here, but the way this ‘dialogue’ attempts to
collect information based on different ways of understanding the world illumi-
nates some of the main themes of this chapter.

19 See also the discussion of ‘environmental limits’ in Ch. 6, pp. 250-6.



77

Genetically modified organisms

(a) Science and GMOs

The Science Review was set up to consider the current state of the science
behind GM issues, including clarifying the state of knowledge and areas of
uncertainty, basing its conclusions on pre-existing work. One of the key
findings of the Review (at least as far as government was concerned) was the
conclusion that ‘GM is not a single homogeneous technology’, and so blanket
judgments cannot be made. The Review examined a number of common con-
cerns about GM crops and, in the words of the Secretary of State:

reported no verifiable ill-effects from extensive human and animal consumption of products
from GM crops over 7 years, and it concluded too that current GM crops were very unlikely
either to invade the countryside or to be toxic to wildlife. The most important environmen-
tal issue identfied was indeed the effect on farmland wildlife which was the subject of our
extensive trials - the largest carried out in the world.?

The trials referred to by the Secretary of State were the ‘Farm Scale
Evaluations’ (FSEs), carried out as part of an agreement between government
and industry to postpone commercialisation of GMOs in the UK; the indus-
try undertook that there would be no commercial cultivation of GM crops in
the UK until the FSEs were complete. The FSEs are scientific studies of par-
ticular GM crops at the farm level, addressing the biodiversity impact of
GMOs, rather than food or feed safety. Whilst not strictly part of the ‘science
review’, the results of the FSEs became available around the same time, and
are a nice case study of the controversies that surround scientific endeavour in
this field.

Environmental Audit Committee, Second Report of Session 2003-4, GM
Foods - Evaluating the Farm Scale Trials HC 90-1.

The results

6. In short, the FSE results on the first three crops showed that GMHT [genetically modified
herbicide tolerant] spring-sown oilseed rape and GMHT beet, with their associated herbicide
regimes, resulted in lower levels of field biodiversity than was the case for their conventional
counterparts managed conventionally. The opposite was the case for GMHT forage maize with
its herbicide regime which resulted in greater levels of field biodiversity than was the case for
its conventional equivalent, conventionally managed. These results were widely held to be
both consistent and clear within the parameters of the design and operation of the trials. While
there is of course a direct link between GMHT crops and their particular herbicide and man-
agement regime, these trials were an assessment of the impact upon biodiversity of that
herbicide under its particular regime, and not of the GMHT crop itself. Moreover, the trials were
very narrow in their remit: they were intended only to provide benchmark assessments of

% Secretary of State’s Statement on GM Policy, 9 March 2004, available at www.defra.gov.uk/
corporate/ministers/statements/mb040309.htm.
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biodiversity in four conventional crops against which GMHT varieties could be measured. The
benchmark against which GMHT crops were measured was not ambitious, since biodiver-
sity in conventional crops has suffered greatly over the last half-century.

47. Atrazine is a very powerful broad spectrum residual herbicide. Various groups, including
Friends of the Earth, have for a number of years been opposed to its use on the grounds of
its potent effect upon biodiversity and its possible threat to human health. Opposition to the
use of this herbicide was not just a UK issue: it led to moves in Europe in the late 1990s
which culminated late in 2003 with an EU agreement to phase out its use by April 2005. In
the UK, one of the conventional crops on which it is predominantly used is forage maize.
Consequently, when the FSEs were set up, GMHT forage maize crops (for which the herbicide
was Bayer’s ‘Liberty’, glufosinate ammonium) were to be grown and compared against
conventional forage maize crops on 75% of which atrazine was to be used. This predominant
use of atrazine was certainly reflective of the then current herbicide regime for forage maize.
48. The use of atrazine on the non-GM forage maize crop was the focus of the most wide-
spread criticism of the FSEs that we came across. Even bodies happy with every other
element of the trials were unhappy about the fact that the conventional benchmark for GMHT
maize was largely an atrazine-dosed crop. Since atrazine was such a devastatingly efficient
herbicide, almost any other herbicide used, however potent, might still appear beneficial
when in comparison. As Dr Brian Johnson of English Nature put it to us: ‘atrazine turns a
maize field from what was once a diverse grass field ... into a wildlife desert. It is really
ground zero as far as wildlife is concerned. It is not surprising that a herbicide-tolerant system
is better for biodiversity.” Effectively, it could be arqued that given the predominant use of
atrazine in the conventional forage maize crop, GMHT forage maize had too easy a time of
it in the FSEs.

49. The phasing out and replacement of atrazine casts serious doubt on the value of the
forage maize trial results. Since any predominant successor herbicide to atrazine may be less
potent than atrazine and consequently may have reduced harm on biodiversity, indeed less
harm than ‘Liberty” has on biodiversity in the GMHT crop, the level of biodiversity that will
in future be found in conventional forage maize crops may be higher than it is at present. In
other words, while the atrazine benchmark is valid for an agronomy in which atrazine is used,
it is not valid for the agronomy in which GMHT forage maize, if commercially licensed, will
be grown.

It is clear that GM crops will compare more favourably with conventional inten-
sive farming than with less intensive or organic farming. Even without getting
into the rights and wrongs of the particular comparators for GMOs, the FSEs
illustrate the degree of professional judgment involved in the risk assessment.
The ‘norm’is assumed to be heavily industrialised farming, and although in this
case the ‘norm’ was in principle controllable by government as well as scientists,
this implies a value judgment about the ‘acceptable’ level of environmental
harm associated with farming. However, the outcry that met the assessment also
illustrates how crucial transparency of scientific assessment is; the judgments



79

Genetically modified organisms

implicit in the trial, and the possible alternatives, were at least brought into
the open. The question of comparators also highlights a serious unevenness in
regulation, apparent also in other areas of environmental law: conventional
agriculture has very significant adverse environmental effects, but is neither
regulated nor debated as intensely as agricultural biotechnology.

(b) Economics and GMOs

The economic review of GM crops was carried out by the government’s
Strategy Unit, and the intention was that it analyse the costs and benefits of
GMOs in the UK. The prominence given to economics in environmental
policy creates concern that important uncertainties and value judgments will
be hidden from view behind a display of apparently inevitable numbers. In
this case, the report emphasises the limited evidence and data on which it is
based, and makes ‘no attempt to provide a single “net present value” of total
costs and benefits; neither has the study attempted to make policy recom-
mendations’.?! Instead, it paints a complex picture that emphasises the
difficulty of the political judgments to be made. It resorts predominantly to
assessing the pros and cons of different regulatory approaches, setting out
results based on five possible ‘scenarios’ for the future of GM agriculture in the
UK,* which incorporate varying public attitudes and varying regulatory
regimes, and consider the possibility of ‘shocks and surprises’.?* The govern-
ment apparently found it rather difficult to summarise the nuances of the
report, but concluded that ‘the GM crops currently available offer only some
small and limited benefits to UK farmers, but that future developments in GM
crops could potentially offer benefits of greater value and significance even in
the United Kingdom’.?*

(¢) The public debate

The most common and long-standing method of involving the public in deci-
sion making in the UK is a process of written consultation. Both the science and
the economics review were subject to public consultation, but by their very
nature were likely to attract only experts in the field. Nor would this form of
involvement necessarily involve interaction between participants.

More general public consultation took the form of a nationwide, government-
sponsored but ‘arm’s-length’, public debate on the future commercialisation of
GM crops. The public debate on GMOs went under the strange title of GM
Nation?, and reported in September 2003. It arose out of a reccommendation by

2l Cabinet Office, Field Work: Weighing up the Costs and Benefits of GM Crops, available at
www.strategy.gov.uk/work_areas/gm_crops/index.asp, para. 1.5.4. 22 Ibid., Ch. 4.

2 These include ‘shocks’ unrelated to GMOs such as an oil price shock (which could alter the
economics of energy crops), and shocks internal to GMOs, for example the identification of an
unexpected environmental impact. 24 Secretary of of State’s Statement on GM Policy.
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the Agriculture and Environment Biotechnology Commission (AEBC), set up in
2000 to advise government on the social and ethical issues relating to develop-
ments in biotechnology.

Agriculture and Environment Biotechnology Committee, Crops on Trial
(2001), www.aebc.gov.uk

21. We believe that robust public policies and requlatory frameworks for GM crops need to
expose, respect and embrace the differences of view which exist, rather than bury them. The
appropriate development of GM technology has suffered as a result of the lack of opportu-
nity for serious debate about the full range of potential implications of GM agriculture, on
the basis of clear understandings of what is involved, away from concern that has been pro-
moted by campaigning elements of the media. There have been public protests around the
[farm scale evaluations]. At some sites hostility - either local or more widely orchestrated -
has led to farmers and their families being threatened and crops and farm equipment being
damaged.

22. We believe that the Government must now encourage comprehensive public discussion
of the ecological and ethical - including socio-economic - issues which have arisen. Time is
needed for people to overcome differences of language and explore the extent of their
shared understandings, and above all there is a need to include those who have felt them-
selves to be excluded and hence to have no control over events.

GM Nation? was not a mini-referendum, both in the sense that it was not deter-
minative of the result, and in the sense that it was not to be aggregative of pre-
existing interests. Instead, qualitative information on what the public thinks
about GMOs was to feed into UK government decision making. GM Nation?
was a self-consciously deliberative and inclusive exercise.” ‘Deliberation’ is
a complex political notion, discussed further in Chapter 3, but basically it
involves a form of decision making that revolves around rational argument,
including the provision of reasons that are capable of recognition as ‘reasons’
by others who disagree. Deliberation assumes that values can be transformed
by deliberation, by contrast with the pre-formed and static private interests
elicited in simpler consultation exercises. The core activity of GM Nation? was
a series of public meetings around the country, including a small number of
high-profile regional events together with a larger number of smaller local
meetings. Attendees were encouraged to listen and engage with other opinions,
as well as put forward their own views. The GM Nation? process allowed for dis-
cussion of the ‘other’ issues around GMOs, as well as allowing lay discussion of

% Tts record in both of those respects is, however, mixed. The Understanding Risk Team from the
University of East Anglia carried out a formal evaluation of GM Nation? Understanding Risk
Team (Tom Horlick-Jones et al.), A Deliberative Future? An Independent Evaluation of the GM
Nation? Public Debate about the Possible Commercialisation of Transgenic Crops in Britain, 2003
Understanding Risk Working Paper 04-02 (Centre for Environmental Risk, University of East
Anglia, 2004).
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scientific and economic issues. Deliberation need not include the general public
(experts can deliberate), but the intention was that GM Nation? would reach
beyond ‘activists’ in the area, and allow the lay public to participate. The evi-
dence, however, suggests that the participants were more negative about GMOs
than the general population,?® which inevitably leads to questions about how
their views should be fed into policy making. Nevertheless, GM Nation?
clarified to some degree the nature of ‘public concern’ about GMOs.

Perhaps the simplest observation to be drawn from GM Nation? is that
‘Among the participants in the debate there are many more people who are
cautious, suspicious or outrightly hostile about GM crops than there are sup-
portive towards them’ (para. 41). Perhaps more interestingly for the current
context, ‘the public do not view GM as purely a scientific, or environmental, or
economic, or political or ethical issue. All of these aspects are important to
them’ (para. 42 (emphasis omitted)). This illustrates nicely the complexity of
public opinion on agricultural biotechnology: one of the striking aspects of the
factors raised by the participants is that ‘there are so many of them’. For the sake
of completeness, seven ‘key messages’ were identified:

+ People are generally uneasy about GM

+ The more people engage in GM issues, the harder their attitudes and more
intense their concerns

+ There is little support for early commercialisation

+ There is widespread mistrust of government and multi-national companies

+ There is a broad desire to know more and for further research to be done

+ Developing countries have special interests

+ The debate was welcomed and valued

(d) The public dialogue on GMOs: the response

The three strands of the ‘public dialogue’ attempted to find room for the open
consideration of economics, science and ‘other’ areas. There was an effort to
ensure that all groups and perspectives could have a say in decision making.
In the early days of concern around GMOs, a scientific logic was the only
acceptable framework of debate, and any public concern that did not fit in that
framework was easily dismissed as irrational. That is clearly no longer the case.
The debate also brings into the process a range of information that would be
difficult to locate in a single bureaucracy — including external information on
the economics and the science, and, more strikingly, information on public
views.

2 Ibid. To avoid the exclusion of a ‘silent majority’, the public meetings were supplemented by
‘focus groups’ in which participants selected to represent the general population discussed
similar issues, as a form of ‘control’. Whilst the official report of GM Nation? saw no significant
differences between these two strands of the debate, the Understanding Risk Team were more
concerned.
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GM Nation? was clearly flawed in many important respects (as well as con-
cerns about inclusiveness, we might note discussion of the confidence with
which some of the final report’s conclusions were drawn?’) but it was also quite
remarkably ambitious and far-reaching. This is the first such debate on the
development of scientific and technological innovations in the UK, where deci-
sions have historically been far more secretive. The government response to the
three strands of the dialogue is in the following terms:

Department for Environment, Food and Rural Affairs (DEFRA), The GM
Dialogue: Government Response, 9 March 2004, pp. 12-13

4.3 We take public concern very seriously, and we recognise the need to address the people’s
legitimate anxieties about GM crops. But having weighed up all the evidence, we have con-
cluded that we should continue to assess each GM crop on an individual case-by-case basis.
This is also consistent with the way other applications of GM technology, such as veterinary
and human medicines, are requlated in the EU.

4.4 This Government is committed to evidence-based policy-making, and the scientific evi-
dence supports neither an outright ban on nor a blanket acceptance of all GM crops (nor does
the European requlatory regime allow for an outright ban). The results of the Farm-Scale
Evaluations demonstrate very clearly that each crop is different, and each must be consid-
ered on its own merits.

The government is at least rhetorically responsive to a very wide range of con-
cerns about GMOs. Government accepts that people are ‘generally uneasy’, and
that there is ‘little public support for early commercialisation’;?® it acknowl-
edges the ‘complex range of issues and concerns’ that shape people’s views on
biotechnology,” emphasising the legitimacy of issues going beyond technical
assessments of risk to health or the environment. The response to the debate
does turn very quickly, however, to the commitment to ‘evidence-based policy-
making’, concluding that the existing case-by-case approach is the right one.*
As it goes through ‘each of the concerns raised in the public debate’, the focus
is on responding to those concerns by reference to the rigorous safety and
approval processes in the regulation, and to opinions provided by expert bodies,
including the Science Review and the Economics Review, but also the report of
the Nuffield Council on Biotechnology discussed above (pp. 66-9). In spite of
best efforts, the government seems to prefer evidence from the ‘experts’ when
all else is said and done.

We should also recall that the agreement between the industry body and the
UK government not to pursue commercial planting of GMOs for a period was

27 Ibid. The level of government funding of the debate, and its timing (it wound up before the
Farm Scale Evaluations were completed) were also criticised.

28 DEFRA, The GM Dialogue: Government Response, 9 March 2004, available at
www.defra.gov.uk/Environment/gm/Crops/debate/index.htm, Executive Summary, para. 7.

» Ch. 3, para. 3.1. 30 Executive Summary, para. 11.
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subject to completion of the Farm Scale Evaluations. At this point, the UK gov-
ernment had to take action in respect of certain applications in the pipeline. The
UK government was willing to approve only the crop that came out of the FSEs
favourably (this was the crop compared with a conventional crop using
atrazine). Interestingly, however, this GM maize will not be grown in the UK in
spite of approval; Bayer Crop Science stopped pursuing commercialisation of
its GM maize in the UK, because of ‘a number of constraints on this conditional
approval before the commercial cultivation of GM forage maize can proceed in
the UK’.3! Whether the response from Bayer was anticipated by government is
something for the conspiracy theorists. However, this should remind us that if
only a narrow range of reasons are deemed to be permissible, and government
is clearly here trying to base its decisions on ‘sound science’, we may get an
explanation of a decision that fails to provide any genuine accountability.

Moreover, the UK government is subject to considerable constraints in its
decision making on GMOs. Authorisation of GMOs is ultimately a decision
taken for the whole EU on the basis of qualified majority voting by the Member
States, as will be discussed in Chapter 5 below. The UK is simply one state of
twenty-seven. There is a significant disconnection between the participation
mechanism at the national policy level, and case by case authorisation at EU
level. And the EU is itself subject to pressure in respect of international trade
rules. The USA, Argentina and Canada initiated a dispute over EU GMO regu-
lation before the World Trade Organisation in 2003, discussed in Chapter 7
below.

7 Conclusions

The importance of technical contributions to environmental decisions, includ-
ing for current purposes the natural sciences and specialist bureaucratic tech-
niques such as risk assessment and cost benefit analysis, is undeniable. There is,
however, an increasing recognition that environmental decisions are not purely
technical, but are based on important political values. A very common response
to this recognition is to urge deliberation among decision makers, together with
broad public involvement in environmental decision making.

The profound tension that exists between the technical and the more evalua-
tive approaches to environmental law is a theme that will recur throughout this
book. GM Nation? was an experiment in incorporating a range of different per-
spectives on a topic that historically would have been subject to closed and
‘expert’ fora of decision making. However, quite what should be done with
the information received is problematic. Evidence from an apparently neutral,
objective elite is very attractive to politicians faced with polarised public opinion
and controversial evidence. And the law no less than the politicians tends to prefer
the apparent objectivity of science or economics: Pfizer (Chapter 1, pp. 30-1)

31 Bayer CropScience Press Release, 31 March 2004.
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is one indication of that, an issue we will revisit in Chapter 5. We should also
note that the Environmental Protection Act 1990 provides that the purpose of
legislation on GMOs is to ensure ‘that all appropriate measures are taken to avoid
damage to the environment which may arise from escape or release from human
control of genetically modified organisms’.*? In a decision in which an organic
farmer successfully challenged a decision to allow a trial planting of a GM crop
near his farm, the Court of Appeal nevertheless held that the Minister had no
power to order the destruction of the crop: ‘the only power the Minister has to
require destruction of the crop before flowering is that provided by section
111(10). But that power can only be properly exercised in pursuance of the 1990
Act purposes —i.e. with regard to considerations of health and safety and the pro-
tection of the environment.*® This gives some indication of how the narrow legal
basis for a decision might limit the range of considerations taken into account by
a decision maker, discounting the nuances of public concern on GMOs.

8 Further reading

More readings on GMOs may be found following Chapters 5 and 8.

For an insight into GMOs from the perspective of some of the debates outlined in
Chapter 1, see Jane Holder, ‘New Age: Rediscovering Natural Law’ (2000) 53 Current
Legal Problems 151.

Julia Black, ‘Regulation as Facilitation: Negotiating the Genetic Revolution’ (1998)
61 Modern Law Review 621, emphasises the difficulties of regulating in this area, looking
to the role of the regulator as facilitator rather than director.

There are some useful websites in this fast-changing and highly controversial area.
The UK government website is useful, and contains links to the GM dialogue:
www.defra.gov.uk/environment/gm/index.htm. For a more polemical website,
see www.genewatch.org/.

32 Environmental Protection Act 1990, s. 106(1), as amended by Genetically Modified Organisms
(Deliberate Release) Regulations 2002, regulation 3(2).
3 Rv. Secretary of State for the Environment and MAFF, ex parte Watson [1999] Env LR 310, p. 319.
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Public Participation in Environmental
Decision Making

1 Introduction

Recent decades have seen the emergence of a very widespread consensus that
‘public participation’ is a crucial element of good and democratically legitimate
environmental decision making. Consensus around public participation can be
seen at every level, international, regional, national and local. In Chapter 1, we
discussed the public values inherent in an environmental decision, which mean
that ‘experts’ have no monopoly on judgment. Public participation in decision
making is very often put forward as a way through the tension between technical
and popular input into decisions, and has become a conventional element of any
discussion of ‘good governance’ for the environment. In the words of Sherry
Arnstein, ‘The idea of citizen participation is a little like eating spinach: no one is
against it in principle because it is good for you.”! Notwithstanding agreement on
its desirability, however, the precise meaning of ‘public participation’ remains
unclear. We might include the most basic form of political participation, voting
in elections; this can be contrasted with highly visible unofficial forms of partic-
ipation, such as mass public demonstrations, protests and civil disobedience.
Sherry Arnstein’s famous ‘ladder’ of citizen participation considers different
levels of participation between these two possibilities.?

Sherry R. Arnstein, ‘A Ladder of Citizen Participation’ (1969) 36 Journal
of American Planning Association 216, p. 217

The bottom rungs of the ladder are (1) Manipulation and (2) Therapy. These two rungs
describe levels of ‘non-participation” that have been contrived by some to substitute for
genuine participation. Their real objective is not to enable people to participate in planning
or conducting programs, but to enable powerholders to ‘educate’ or ‘cure” the participants.
Rungs 3 and 4 progress to levels of ‘tokenism’ that allow the have-nots to hear and to have
a voice: (3) Informing and (4) Consultation. When they are proffered by powerholders as the
total extent of participation, citizens may indeed hear and be heard. But under these

! Sherry R. Arnstein, ‘A Ladder of Citizen Participation’ (1969) 36 Journal of American Planning
Association 216, p. 216.
2 Consider also how this ‘ladder’ applies in the planning system, Ch. 13.
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conditions they lack the power to insure that their views will be heeded by the powerful.
When participation is restricted to these levels, there is no followthrough, no ‘muscle’, hence
no assurance of changing the status quo. Rung (5) Placation s simply a higher level tokenism
because the ground rules allow have-nots to advise, but retain for the powerholders the con-
tinued right to decide.

Further up the ladder are levels of citizen power with increasing degrees of decision-
making clout. Citizens can enter into a (6) Partnership that enables them to negotiate and
engage in trade-offs with traditional powerholders. At the topmost rungs, (7) Delegated
Powerand (8) Citizen Control, have-not citizens obtain the majority of decision-making seats,
or full managerial power.

Obviously, the eight-rung ladder is a simplification, but it helps to illustrate the point that
so many have missed - that there are significant gradations of citizen participation. Knowing
these gradations makes it possible to cut through the hyperbole to understand the increasingly
strident demands for participation from the have-nots as well as the gamut of confusing
responses from the powerholders.

It is difficult to pin down a meaning of public participation for all purposes. For
current purposes, rather than attempt the thankless task of defining public par-
ticipation, we take an approach to public participation that looks beyond basic
political participation through periodic elections, and involves the three
different elements:

* access to environmental information, without which any further opportunities
for public participation are meaningless;

+ tautologously, public participation in environmental decision making, which
could range from (4) upwards on Arnstein’s ladder;

* access to justice, addressing the potential for judicial or other dispute resolu-
tion or review in respect of an environmental decision.

These three elements of public participation are the three ‘pillars’ of the high-
profile Aarhus Convention, the Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters
(1998).° The Aarhus Convention is the most significant international innova-
tion in this area, and in order to put some flesh on the bones of the current
enthusiasm for public participation, its provisions are be discussed in some
detail in this chapter: in sections 3, 4 and 5 we examine each of the three pillars
of the Aarhus Convention in turn. Rather than examining UK implementation
of these pillars, we consider the Convention’s embrace by the European Union
(EU): ratification ‘is a political priority for the Commission’. Binding and
enforceable European Community (EC) law has the potential to give the

3 Available at www.unece.org/env/pp/welcome.html.
* European Commission, Proposal for a Directive of the European Parliament and the Council
Providing for Public Participation in Respect of the Drawing Up of Certain Plans and Programmes
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Aarhus Convention real teeth in the Member States. And although the Aarhus
Convention is widely accepted, the detail of participatory arrangements remain
controversial, going rather deeply into national democratic arrangements and
administrative processes. However, the fact that every Member State of the EU
has signed the Aarhus Convention gives Commission proposals on public par-
ticipation considerable political weight.

Whilst increased participation in environmental decision making is largely
welcome, it should not be considered uncritically, and in section 6, we outline
some of the main difficulties inherent in a move to public participation. We
begin by examining the main rationales for public participation.

2 The attractions of public participation

‘Public participation’ has a firm place in the political and legal mainstream, and
is capable of appealing to very different understandings of what is wrong with
environmental regulation. Simply put, broader involvement in decision making
can be approached from two main perspectives: a process perspective and a
substantive perspective. The latter, an ‘instrumental’ approach to public partic-
ipation, rests on arguments that public participation improves the outcome of
decision making processes. The former considers participation to be valuable in
itself, and this can merge into discussion of the procedural or democratic legit-
imacy of decision making processes. This division is of course a simplification,
albeit useful for illustrative purposes. The two categories overlap, and if, as
discussed in Chapter 1, it is accepted that environmental decisions rest on values
as well as expertise, taking those decisions without democratic involvement
(of course this leaves open a range of options) is untenable in terms of either a
good decision or a good process.

(a) The process rationale for public participation

The ‘process’ approach to public participation is often aligned with ‘democratic’
principles. Although this tells us nothing specific about what participation might
involve, beyond perhaps periodic voting in elections, it is a powerful claim.

John S. Dryzek, The Politics of the Farth: Environmental Discourses
(0xford University Press, 1997), pp. 84-5

Ours is a democratic age; it is decidedly unfashionable for anyone, anywhere in the world to
proclaim themselves to be anything but a democrat. Francis Fukuyama recently declared that
we have arrived at the ‘end of history’, where there are no plausible global competitors to

Relating to the Environment and Amending Council Directives 85/337/EEC and 96/61/EC
COM (2000) 839, p. 3.
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the basic ideology of liberal democracy in a capitalist economic context.> Even military dicta-
tors take pains to arque that they are just stabilizing the situation so that democracy can be
restored or attained in the fullness of time (of course, they also find ways of making that time
a very long one). Thus it is increasingly easy to proclaim one’s faith in democracy, just as it is
increasingly hard to proclaim one’s faith in bureaucracy and administrative rationalism ...
administration is not necessarily very popular as an ideal; rather, it is just what a lot of people,
and a lot of institutions, actually end up doing. Even the people doing it rarely admit to liking
it. Democracy is different; everyone wants to be a democrat. Whether they truly are democ-
rats is a different question, made harder to answer by the sheer variety of meanings and
models of democracy.

Public participation has the potential to mitigate a range of concerns about
the democratic condition of environmental decision making. The relationship
between democracy and ‘green’ politics has historically been difficult:® the
belief in environmental cataclysm that propels some ecological politics can
make authoritarian rule seem like the only realistic solution. Some form of
democracy is now largely accepted as the only way of making good and legit-
imate environmental decisions, but the openness to different values that is
normally associated with representative democracy runs into difficulties when
faced with a single set of acceptable (environmental) ends. Some respond to
this by arguing that environmental constraints should be a part of liberal
democracies, much as human rights constraints are.” In addition, various
‘participative’ or ‘deliberative’ alternatives or supplements to representative
democracy have become very influential in the effort to reconcile ‘green’
thought and democracy. Whilst green outcomes cannot be guaranteed, wide
participation in political debate is seen as an important way of allowing the
expression of green values,® and of ensuring that environmental issues receive
attention alongside other priorities.

More prosaically, real-world environmental decisions are frequently taken by
a non-majoritarian body, an environmental agency of some description. And
yet, as discussed in Chapter 1 (especially pp. 40-7), controversial decisions
cannot rest solely on that expertise: value judgments are necessary, perhaps to
fill gaps in knowledge, to determine ‘acceptable’ levels of safety, to distribute the
costs and benefits of regulation, to decide on the ethical acceptability of a new
technology, to decide between fundamentally divided interests, to decide what
‘counts’ as an environmental problem or an environmental solution. Rules of
openness and involvement are frequently used as a way to mediate between the

> Francis Fukuyama, ‘The End of History?’ [1989] National Interest 3; The End of History and the
Last Man (Free Press, 1992).

¢ See, however, Andrew Dobson, Green Political Thought (Routledge, 2000), pp. 114-24.

7 See, for example, the contributions to Brian Doherty and Marius de Geus (eds.), Democracy
and Green Political Thought — Sustainability, Rights and Citizenship (Routledge, 1996).

8 Graham Smith, Deliberative Democracy and the Environment (Routledge, 2003).
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inescapably political nature of environmental decisions and the delegation of
those decisions to unelected experts. This approach to public participation
manifests itself in different ways, but is perhaps most familiar from develop-
ments in American administrative law in the 1960s.

Barry Barton, ‘Underlying Concepts and Theoretical Issues in Public
Participation in Resources Development’ in Donald Ziliman, Alastair
Lucas and George (Rock) Pring (eds.), Human Rights in Natural
Resource Development: Public Participation in the Sustainable
Development of Mining and Energy Resources (Oxford University
Press, 2002), pp. 92-6

Much of our public thinking about public participation comes from American pluralist theory.
How much it affected American environmental law was explained, and criticized, by Richard
Stewart in 1975.° The traditional model of administrative law concerned itself with confin-
ing regulators to their statutory jurisdiction and ensuring that they exercised their discretion
in the ways that the legislature had intended. It controlled the intrusion of government into
private affairs; a classically liberal, rule-of-law objective. It conceived of the agency as a mere
‘transmission belt” for implementing legislative directives in particular cases, and the court’s
function was to cabin or contain the agency to the directives that the legislature has issued.
This model had to be supplemented by the expertise model in order to accommodate the
broad discretionary authority vested in agencies by the New Deal legislation of the 1930s.
The courts did not attack that legislation with the traditional kind of judicial review, but, react-
ing in part to the Administrative Procedure Act of 1946, made new requirements for agency
fact base, procedures, and reasoning; and made new use of statements of legislative
purpose. The expertise model involved acceptance and judicial supervision of a degree of
rational elitism.

In the 1960s, these models came under attack. There were important rights that were
not being protected, for instance in the fields of welfare, schools, and prisons. Pluralist
political analysis attacked the possibility of an objective basis for social choice, an objec-
tive ‘public interest’. The exercise of agency discretion was characterized as a process of
adjusting the competing claims of various private interests affected by agency policy.
Traditionally, that function had been allocated to the legislature. The pluralist view that this
was now the function of administrative agencies was widely adopted, and affected legal
decision-making considerably. The courts shifted the focus of judicial review so that its
dominant purpose was no longer the prevention of unauthorized intrusions on private
autonomy, but the assurance of fair representation for all affected interests in the exercise
of the legislative power delegated to agencies. The new focus accepted that there could
be no ascertainable public interest; legislation and agency decisions simply reflected the
compromises struck between competing interest groups ... The obligation to consider all
choices and all affected interests found its apotheosis in the judicial implementation of the

° Richard Stewart, “The Reformation of American Administrative Law’ (1975) 88 Harvard Law
Review 1660.



90

Environmental Protection, Law and Policy

National Environmental Policy Act. But in fact virtually every environmental statute passed
in the USA from the 1960s onward contained citizen participation provisions. Administrative
law was becoming interest representation.

Stewart criticized this change. It was not self-evident which interests were to be repre-
sented, or how. Lawyers and others seeking to represent the ‘public interest’ are selective
and self-interested. Costs and delay would be a problem. It was not clear that agency deci-
sions would be of better quality, no matter what criteria were used. Nor was it clear what
standards of judicial review the courts could usefully impose for interest representation pur-
poses. He arqued that interest representation could better be achieved by explicitly political
mechanisms, such as the popular election of agency officials or legislation requiring the
agency to be composed of representatives of different interests. But neither such mecha-
nisms nor a new administrative law could provide a surrogate political process. Nor could
they conceal the absence of any broad agreement on appropriate social goals.

How much public participation has pluralist origins comes through clearly in Stewart’s
account, an account that has dated well. Also clear is the uneasy relationship between the
pluralist theory of decision-making and the expertise or rational elitist theory. So too is plu-
ralism’s rationale for participation procedures; they are the arena for conflict and trade-off
between the competing interests that make up society. The sum of their interests is as close
as we can get to any general concept of the public interest. Representation of interests pro-
vides all necessary legitimacy and accuracy for agency decisions; the right answer is what-
ever the calculus of interests says it is. Agencies need not have views of their own. Stewart’s
critique is valuable where it challenges pluralist assumptions that at first sight seem entirely
reasonable, and where it focuses specifically on the law’s role in resources and environmental
decision-making. To what extent is public participation law being asked to shoulder the
burden of balancing interests and values in society that properly should be carried by the
legislature?

Nonetheless, the value to environmentalists of pluralism-inspired public participation is
also part of the record. Studies show that citizens can restructure power relationships
involved in agency decision-making. Pluralist participation is not biased like the rational
elitist, or synoptic, model. It has been a great improvement over the days when environ-
mentalists had no say over the disposition of natural resources ...

Participatory democracy has been the hallmark of a number of progressive movements,
including the environmental movement. The main challenge it faces is to find realistic ways
of organizing effective participation in larger groups or political communities.

Without going into the complexities of pluralist theories, this approach to
public participation sees it as a form of competition, or sometimes compro-
mise, between the fixed preferences of different interest groups, for example
compromise between environmental interest groups and industry. This is a
familiar understanding of many established ‘consultation’ processes. A crucial
concept in environmental law, which goes much further, is ‘deliberation’.
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Deliberative theories often assume that deliberation takes place within existing
decision making institutions (Parliament, committees), but deliberation can
extend to broader ‘public’ participation, discussed in this chapter.

Jenny Steele, ‘Participation and Deliberation in Environmental Law:
Exploring a Problem-solving Approach’ (2001) 21 Oxford Journal of
Legal Studies 415, pp. 427-8

Real definitions of deliberation are thin on the ground, despite the frequency with which the
term is used ... the precise meaning of deliberation is hotly contested. For example, should
deliberation only include reasoned arguments, or can it include emotional appeals and
rhetoric? Should there be a bar on attempts to coerce an audience? How is the line between
coercion and persuasion to be drawn?

In its review of democratic decision-making with regard to risk, the National Research

Council of America (NRC) begins the glossary entry for deliberation by describing it as “Any
process for communication and for raising and collectively considering issues.””® It continues
by stating that ‘In deliberation, people discuss, ponder, exchange observations and views,
reflect upon information and judgments concerning matters of mutual interest, and attempt
to persuade each other.” The NRC review can be taken as an excellent example of a worked
through account of the way that deliberation can be made the focal point of real problem-
solving processes.
... It should be noted that the description of deliberation encapsulated above is oriented
to collective discussion. That is to say, although any decision-maker might be able to reflect
upon and ponder a broad range of information (and therefore in a sense be loosely
referred to as ‘deliberating’), deliberation is assumed to involve a collective process.
Deliberation is not just about decision-making which ‘takes account of” all perspectives,
but (ideally) it includes all perspectives in the process itself. Citizens therefore are
deliberators; they are not simply called on to inform those with greater expertise in deci-
sion-making. There is a crucial difference between this sort of active deliberation by
citizens, and expert decision-making on the basis of a broad range of evidence. The idea
that citizens have the capacity, through deliberating, to amend their views and expecta-
tions is as important here as it is for the liberal models of legitimacy. A certain amount of
experience suggests that citizens may indeed be more inclined to revise and alter their
views if they are asked to work towards solutions, than if they are simply given an oppor-
tunity to speak.

Dryzek, The Politics of the Earth, pp. 94-5

Democratic pragmatism involves talk and written communication, not just strategizing and
power-plays, and such communication works best when it is couched in the language of the
public interest, rather than private interests. Steven Kelman believes that such talk is not

10 National Research Council of America, Understanding Risk (1996).
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cheap, and that people actually internalize public interest motivations.” Adolf Gundersen
applies this sort of analysis to public deliberation about environmental affairs.' Deliberation
is necessary for democratic pragmatism to work. Problem solving in democratic pragmatism,
recall, is never a matter of individuals acting in isolation or under command from anyone
else. Instead, problems always get discussed. Gundersen believes that the very act of dis-
cussion or deliberation about issues activates a commitment to environmental values, or,
more precisely, “collective, holistic, and long term thinking'. Long-term thinking might even
extend to the wellbeing of future generations, who cannot of course participate directly in
current debates ...

The idea that participation in democratic settings activates environmental values is shared
by the environmental philosopher Mark Sagoff.> Sagoff believes that every individual has
two kinds of preferences: as a consumer and as a citizen. These preferences may point in
quite different directions for the same individual. His running example concerns the Mineral
King Valley in California’s Sierra Nevadas, where the Walt Disney Corporation wanted to build
a ski resort. Confronting his students with this possibility, it turns out that many of them
would enjoy visiting such a resort to ski and enjoy the aprés-ski nightlife. Few had any inter-
est in backpacking into the existing Mineral King wilderness. But when asked whether they
would favor construction of the resort, none did. The answer is that while as consumers they
would love to ski there, as citizens they object to wilderness destruction. The implication is
that citizen preferences are more concerned with collective, community-oriented values, as
opposed to the selfish materialism of consumer values. While one might dispute the degree
to which such public-spirited motivation pervades real-world liberal democratic politics,
Sagoff’s critique of economic reasoning and market rationality as applied to environmental
policy is devastating. He also deploys his argument to excuse some of his more disqusting
personal habits, notably driving a car that leaks oil everywhere which sports an ‘ecology
now’ bumper sticker (p. 53). The sticker proclaims his citizen preferences, the oil slick under
his car his consumer preferences. The citizen in him would like the government to crack down
on the consumer in him.

It is not necessary here to go too far into the detail of competing deliberative
theories. At the risk of over-simplifying, perhaps the seminal material on delib-

eration is found in the work of Jiirgen Habermas.!* Reference to his ‘communi-
tarian’ critique of the ‘liberal’ view of public life takes us beyond individual
(liberal) rights, to questions of citizens’ duties and the development of public
values. This adds an important dimension to ‘rights’ of public participation in

Steven Kelman, Making Public Policy: A Hopeful View of American Government (Basic

Books, 1987).

Adolf Gundersen, The Environmental Promise of Democratic Deliberation (University of
Wisconsin Press, 1995).

Mark Sagoft, The Economy of the Earth: Philosophy, Law and the Environment (Cambridge
University Press, 1988).

Especially Jiirgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of
Law and Democracy (MIT Press, 1996). We should also note here the American tradition of civic
republicanism, represented in this book particularly by Mark Sagoff.
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the environmental sphere. It reminds us that ‘deliberation’ should be contrasted
with models that use ‘consultation’ primarily to provide information for deci-
sion makers. Deliberation moves beyond competition, bargaining and com-
promise between different interests. As well as bringing public values to the
attention of decision makers, ‘deliberation’ assumes that the political process
shapes and determines those values, which emerge from debate and discussion.
Values are developed through reason and reflection, unlike pre-formed private
preferences or interests. This is potentially progressive, with real attractions
from an environmental perspective. Whether public-serving, selfless processes
are in fact possible is, not surprisingly, controversial.'®

(b) The substantive rationale for public participation

The ‘substantive’ rationale for public participation focusses on the quality of the
outcome of decision making, on substance. The type of public participation
remains undetermined, and can be limited to traditional representative democ-
racy, or extended to consultation processes and beyond.

Dryzek, The Politics of the Earth, pp. 84-92

In this chapter I will treat democracy not as a set of institutions (elections, parliaments,
parties, etc.), but rather as a way of apprehending problems. I will be concerned with democ-
racy as a problem-solving discourse, which means it is reconciled to the basic status quo of
liberal capitalism. Other discourses of democracy do exist, some of which challenge this
status quo, advocating for example radical participatory alternatives to established institu-
tions ... for the moment it is appropriate to focus on what I call democratic pragmatism,
which involves more or less democratic problem solving constrained by the structural status
quo. For this is indeed the version of democracy which dominates today’s world, especially
after the revolutions of 1989 destroyed the credibility of some Marxist alternatives.
Democratic pragmatism may be characterized in terms of interactive problem solving within
the basic institutional structure of liberal capitalist democracy. The word ‘pragmatism’ can have
two connotations here, both of which I intend. The first is the way the word is used in every-
day lanquage, as signifying a practical, realistic orientation to the world, the opposite of starry-
eyed idealism.™ The second refers to a school of thought in philosophy, associated with names
such as William James, Charles Peirce, and John Dewey. To these pragmatist philosophers, life
is mostly about solving problems in a world full of uncertainty. The most rational approach to
problem solving, in life as in science, involves learning through experimentation. For problems
of any degree of complexity, the relevant knowledge cannot be centralized in the hands of any
individual or any administrative state structure. Thus problem solving should be a flexible

15 See, for example, Cass R. Sunstein, ‘Deliberative Trouble? Why Groups Go To Extremes’ (2000)
110 Yale Law Journal 71; Damian Chalmers, “The Reconstitution of European Public Spheres’
(2003) 9 European Law Journal 127.

16 One connotation I do not intend is that pragmatism is anti-theoretical. Pragmatists still have
to think! [Footnote in original. ]
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process involving many voices, and cooperation across a plurality of perspectives. As long as
this plurality is achieved, there is no need for more widespread public participation in problem
solving. So the degree of democratic participation with which pragmatists are happy corre-
sponds roughly to the limited amount found in existing liberal democracies, and this is why
there is an essential congruence between the demands of rationality in social problems and
democratic values, a happy coincidence indeed!

Pragmatist philosophy has recently received an explicit environmental twist with the arrival
of “environmental pragmatism’, which takes its bearings from philosophical debates in the field
of environmental ethics. Environmental pragmatism does battle with all attempts to propose
moral absolutes to guide environmental affairs, which are treated instead as ripe for tentative
problem-solving efforts in which a plurality of moral perspectives is always relevant ...

It should be emphasized that democratic pragmatism does not have to proceed within the
formal institutional structure of liberal democracy; that is, it does not have to involve debate
in legislatures. This style of problem solving can also be found within administrative struc-
tures, in negotiations between parties to a legal dispute, in international negotiations, in
informal networks, and elsewhere.

Democratic pragmatism describes an orientation to governing in its entirety ... This
orientation stresses interactive problem solving involving participants from both within gov-
ernment and outside it. Such interaction can occur in the context of committee meetings,
legislative debate, hearings, public addresses, legal disputes, rule-making, project develop-
ment, media investigations, and policy implementation and enforcement; it can involve
lobbying, arquing, advising, strategizing, bargaining, informing, publishing, exposing,
deceiving, image-building, insulting, and questioning. In this light, the real stuff of liberal
democratic government is not to be found in constitutions and formal divisions of responsi-
bility. Rather, it is to be found in interactions that are only loosely constrained by formal rules.
Quiet conversations in the bar may matter as much as speeches to parliament.

Public participation is thought to have the potential to improve the quality of
decisions in a number of ways. At its simplest, providing the decision maker
with information from a wide range of participants increases the information
available, allowing access to otherwise dispersed expertise.

Steele, ‘Participation and Deliberation in Environmental Law’, pp. 437-8

There are a number of things which citizens might offer to the decision-making process. One
of these can be summarised as ‘situated knowledge’. Those who are closest to a problem
and its effects may in certain respects have derived a greater understanding of that problem
than those ordinarily required to resolve it. This might be expected to be the case with
citizens who can be referred to as ‘affected parties’ - the people who will feel the effects of
environmental problems most closely. However, other groups may provide the opposite and
complementary virtue, of breadth of reflection. These could be referred to as ‘interested’
parties. ‘Interested’ parties are often those who have reflected broadly about a particular set
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of problems, such as conservation or biodiversity, including non-governmental action groups
such as environmental groups. So ‘interested” and ‘affected” parties are important compo-
nents of the deliberating group, with almost opposing virtues to offer.

Furthermore, it is arqued that dissenting views should be carefully considered where any
claim to ‘knowledge’ is asserted, particularly in an area where there are many uncertainties.
Scientific claims are increasingly debated in the public realm, and citizens are supposedly
more able to gain access to information on the basis of which knowledge-claims can be
asserted and questioned. It has been argued that civil society is thus increasingly well
informed, and citizens increasingly aware that the claims of science are disputable. There is
some difficulty with this claim, not least that scientific claims could equally well be seen as
becoming increasingly closely associated with the industries which promote development,
as those industries pay for more of the research. One suggestion here is that the public
through its very scepticism and willingness to question scientific claims, may provide impor-
tant decision-making resources in respect of information, where those with responsibility for
decisions choose to recognise this.

The range of potential ‘solutions” may also be extended by opening deliberation to citi-
zens. This is partly, again, because those closest to a problem may be able to see potential
solutions which would be overlooked by those who are more remote. This could be espe-
cially valuable where decisions are to be taken which are likely to have a strong local impact.
But solutions may also be imagined by ‘interested groups’, as defined above, which look
across categories of problem and decision and beyond the interests of the parties who have
most to gain from the easiest solutions. In other words, interested groups might extend the
parameters of the imagined or tabled solutions. If the question is about the right kind of
transport, the answer may prove to be about increased local facilities and both reduced trans-
port time, and reduced social inequality, for example. This is an answer which was not envis-
aged in the framing of the question. Discursiveness is therefore important.

Finally, it has already been argued at a number of points above that citizens have a crucial
role in providing judgements as to ‘value’. How to value elements of environmental issues,
including the effects of risk (chance) and long-term or non-human effects, is a constant
theme of environmental decision-making, and provides one of the most important reasons
for suggesting that citizen involvement is particularly significant. No matter how great the
expertise applied to a particular problem, risk acceptability is a matter of opinion. Experts
are frequently bewildered by the public’s response to remote and uncertain risks in particu-
lar. While there is no doubt some scope for the kind of ‘public education programme” which
sets out to ‘help” us to put such risks in perspective (a distinctly top-down activity), it is a
mistake to think that a ‘science” of risk-taking can in any sense exclude value. Strong reac-
tions to remote risks need not be irrational, but might reflect strong views either about the
content of the risk (what is risked), or about the value of what is to be gained from the risk-
taking - for example, is it agreed that nuclear power, or genetically-modified crops, have
great advantages to be weighed against their risks, as is urged? On many recent occasions,
strong expressions of public opinion have been felt after the event of decision-making, espe-
cially as regards health and other toxic effects. Early involvement is often urged not only to
improve decision-making, but occasionally also to temper the public response.
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Jenny Steele argues that participation should go beyond the eliciting of infor-
mation, to deliberation between citizens. She argues that deliberation, as well as
contributing to the legitimacy of decisions, can contribute to problem solving,
hence that deliberation has substantive as well as process rationales.

The substantive approach to public participation involves better decisions,
but also better outcomes, following the decisions. This has extra resonance in
environmental law, given the necessary public involvement in solutions. For
example, any progressive effort to address the contemporary ‘waste mountain’
requires public participation in separating waste for reuse and recycling and
reducing waste production. It is often suggested that implementation may be
enhanced by participation in setting policy, creating a sense of ownership and
responsibility that encourages thoughtful environmental behaviour. Similarly,
communities will need to host waste management facilities. Public participa-
tion on the role, siting and regulation of these facilities may contribute to their
acceptability. In a slightly different vein, regulation scholars often see third party
involvement and transparency as a way to keep regulators on the straight and
narrow, again potentially improving outcomes.!” Aspects of public participa-
tion, especially access to information, might have a similar effect on industry,
which makes its environmental decisions knowing that their impact will be
made public.

If public participation in environmental decisions is justified by instrumental
criteria, its effectiveness should be susceptible to testing by outcome. This is not
likely to be straightforward. Testing the quality of decisions assumes first of all
that there is some level of consensus as to the objectives of any decision, and so
what constitutes a good outcome. Even if the aim of the decision is simply the
most environmentally benign outcome, there may be legitimate disagreement
about what environmental protection requires. Trade-offs within environmental
protection are common, and different ideas of what would be prioritised by ‘true’
environmental protection would lead to different measurements of ‘good’
decisions. So, for example, wind-generated energy might reduce the negative
environmental effects of fossil fuels, but wind turbines can have negative effects
on landscape and bird populations. Nor does hindsight necessarily make judg-
ment of even uncontroversial objectives a great deal easier: a bad outcome does
not necessarily mean that a decision was wrong; the question of ‘acceptable’ risk
is only marginally less controversial retrospectively than prospectively.!s
Moreover, a ‘good’ decision will inevitably incorporate other facets of the public
interest alongside environmental protection. The quality of any particular deci-
sion is a normative question, rather than a simple empirical inquiry. Revisiting
and re-assessing decisions and the ways in which they were reached is an impor-
tant part of environmental learning, but is likely to be contentious.

17 See, for example, lan Ayres and John Braithwaite, Responsive Regulation (Oxford University
Press, 1992).

18 Jenny Steele, ‘Participation and Deliberation in Environmental Law: Exploring a Problem-
solving Approach’ (2001) 21 Oxford Journal of Legal Studies 415.
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(¢) The Aarhus Convention

Public participation responds to diverse concerns about the quality and legiti-
macy of environmental decision making, and its aims in particular cases are
rarely fully spelt out. The different arguments in favour of increasing partici-
pation are rather persuasive, perhaps particularly when considered cumula-
tively. Nor are they mutually exclusive: the complex, normative and political
nature of environmental decisions means that public involvement at some level
(representative democracy may suffice) is a necessary component of both good
and legitimate decisions. However, the more specific purposes of public par-
ticipation may be important in some cases. In particular, if it is convincingly
established that participation does not improve outcomes, participation
becomes dispensable from a purely substantive approach to its desirability. The
costs and time required for adequate public participation (resources that might
otherwise be more directly put into environmental protection) mean that the
benefits of public participation would need to be clear. A substantive rationale
for public participation might also suggest more limited public involvement
than a process ambition, as it would tend to concentrate on the articulate
and well-informed, those most able to help decision makers. For as long as
environmental issues receive ‘special’ treatment relative to other government
decisions, and notwithstanding certain distinctive elements to ‘environmental
democracy’ (above, p. 88), it seems likely that the substantive claims will be
foremost.

The Aarhus Convention is the most detailed and far-reaching international
development in public participation to date, with forty signatories, including
the EU and all its Member States.!” The Aarhus Convention is a Treaty of the
United Nations Economic Commission for Europe (UNECE), one of five
United Nations regional commissions, but is open to any member of the United
Nations.?

The Aarhus Convention rests on a basic expectation of extensive involvement
in environmental decision making at all levels. It is, however, ambiguous in its
objectives, with the recitals recognising diverse, although related, motivations.

Aarhus Convention

The Parties to this Convention,
Recalling principle 1 of the Stockholm Declaration on the Human Environment,
Recalling also principle 10 of the Rio Declaration on Environment and Development,?’

Recognizing also that every person has the right to live in an environment adequate to his or

her health and well-being, and the duty, both individually and in association with others, to
protect and improve the environment for the benefit of present and future generations,

19" September 2006, see www.unece.org/env/pp/ctreaty.htm. 2 Article 17(3). 2l See Ch. 6.
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Considering that, to be able to assert this right and observe this duty, citizens must have
access to information, be entitled to participate in decision-making and have access to justice
in environmental matters, and acknowledging in this regard that citizens may need assis-
tance in order to exercise their rights,

Recognizing that, in the field of the environment, improved access to information and public
participation in decision-making enhance the quality and the implementation of decisions,
contribute to public awareness of environmental issues, give the public the opportunity to
express its concerns and enable public authorities to take due account of such concerns,
Aiming thereby to further the accountability of and transparency in decision-making and to
strengthen public support for decisions on the environment,

Recognizing the desirability of transparency in all branches of government and inviting leg-
islative bodies to implement the principles of this Convention in their proceedings,
Recognizing also that the public needs to be aware of the procedures for participation in
environmental decision-making, have free access to them and know how to use them,
Recognizing further the importance of the respective roles that individual citizens, non-
governmental organizations and the private sector can play in environmental protection,
Desiring to promote environmental education to further the understanding of the environ-
ment and sustainable development and to encourage widespread public awareness of, and
participation in, decisions affecting the environment and sustainable development,

Noting, in this context, the importance of making use of the media and of electronic or other,
future forms of communication,

Recognizing the importance of fully integrating environmental considerations in govern-
mental decision-making and the consequent need for public authorities to be in possession
of accurate, comprehensive and up-to-date environmental information,

Acknowledging that public authorities hold environmental information in the public interest,
Concerned that effective judicial mechanisms should be accessible to the public, including
organizations, so that its legitimate interests are protected and the law is enforced,

Noting the importance of adequate product information being provided to consumers to
enable them to make informed environmental choices,

Recognizing the concern of the public about the deliberate release of genetically modified
organisms into the environment and the need for increased transparency and greater public
participation in decision-making in this field,

Convinced that the implementation of this Convention will contribute to strengthening
democracy in the region of the United Nations Economic Commission for Europe (ECE),

Have agreed as follows:
Article 1

OBJECTIVE

In order to contribute to the protection of the right of every person of present and future
generations to live in an environment adequate to his or her health and well-being, each
Party shall quarantee the rights of access to information, public participation in decision-
making, and access to justice in environmental matters in accordance with the provisions of
this Convention.



99

Public participation in decision making

Although the Aarhus Convention has mixed motives, perhaps the clearest and
strongest link is with improving environmental protection. The pursuit of a
‘better’ decision simpliciter leaves the level of environmental protection open-
ended, but in the Aarhus Convention, the understanding seems to be that
public participation actually leads to more environmentally benign decisions.
As discussed above, this is not a straightforward objective, given competing
conceptions of ‘the’ environment and necessary trade-offs between different
forms of environmental harm and benefit, as well as the background of
scientific uncertainty. And it is by no means clear that general public involve-
ment will prioritise long-term environmental protection over short-term eco-
nomic benefits. Whilst the popular image is of public enthusiasm moving
ahead of resistant experts and policy makers, climate change was until recently
one example of concerned scientists faced with an unconcerned or resigned
population. Public participation cuts both ways. The involvement of environ-
mental interest groups is probably crucial in any effort to use participation to
enhance levels of environmental protection, and indeed the distinct role for
environmental interest groups is perhaps the most significant innovation of
the Convention.

Aarhus Convention, Art. 2

4. ‘The public’ means one or more natural or legal persons, and, in accordance with national
legislation or practice, their associations, organizations or groups;

5. ‘The public concerned’” means the public affected or likely to be affected by, or having an
interest in, the environmental decision-making; for the purposes of this definition, non-
governmental organizations promoting environmental protection and meeting any require-
ments under national law shall be deemed to have an interest.

The Aarhus Convention pays little heed to mechanisms by which the more
‘ordinary’ public might be involved in decisions, which is likely to require much
thought and effort in many cases. The contribution of the Aarhus Convention
to ‘strengthening democracy’ (in the final recital — above, p. 98) in any familiar
sense depends largely on national practice towards individual members of the
public.

Article 1 of the Aarhus Convention draws links between human rights and
public participation. Placing environmental issues on the solid foundations of
individual rights is a long-standing objective of many environmentalists. As
both an anthropocentric and an individualistic concept, however, the ability of
human rights directly to protect either the collective good in the environment,
or the environment itself, is open to question. Putting in place substantive rights
to environmental quality is anyway problematic, and in particular the
definition of environmental quality involves difficult questions of prioritisation
between different environmental goods, and between environmental protec-
tion and other public goods. As a result, it is now reasonably familiar to see
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human rights in the environmental field focussing on procedural rights,** and
the Aarhus Convention fits this pattern. The matching of ‘rights’ with ‘duties’,
as in the recitals to the Aarhus Convention, is also particularly appropriate in
the environmental sphere, where individual choices can have a significant
impact on outcomes. In this respect, the rights in the Aarhus Convention have
the potential to enhance active environmental citizenship, enabling both con-
tribution to public debate, and environmentally responsible private decisions.
Talk of rights in the Aarhus Convention seems to be mainly a substantive claim
on participation: the rights are an instrument by which to enhance environ-
mental quality.

(d) Why participation?

This section has attempted to draw out some of the possible (and usually
unstated) justifications or objectives of public participation in environmental
decision making. We have by no means exhausted the possibilities. For example,
in Chapters 9 and 11, we will discuss reflexive regulation, an approach to envi-
ronmental regulation that relies on the stimulation of information production
and disclosure, as in the Aarhus Convention. And deliberative theories beyond
the environmental sphere emphasise the ‘consciousness raising’ aspects of
public involvement, the stimulation of a strong public forum; in an environ-
mental context, there may be an expectation that the general public will become
more environmentally aware.

We should conclude by noting that the EU has embraced the rhetoric of par-
ticipation in environmental law with much enthusiasm; the rationales for
public participation discussed here have added resonance at that level. So, for
example, public participation is perceived to add legitimacy to decision making,
and to provide a connection with the European peoples at a time of great
concern about the ‘democratic deficit’ in the EU. And the ‘implementation
deficit’ (see Chapter 10, p. 403) in EC environmental law emphasises the sub-
stantive appeal of public participation in decision making; the instrumental
benefits of third parties in ensuring the effectiveness of the law has very deep
roots in EU law: ‘the vigilance of individuals concerned to protect their rights’
was appropriated to the supervision of the national application of EC law in the
EEC’s early days.?® Whilst these roots are concerned with litigation, an instru-
mental understanding of the role of the ‘people’ extends relatively easily into
access to information and public participation, allowing outsiders to monitor
and influence regulators and regulated.

22 See, for example, one of the seminal decisions of the European Court of Human Rights in the
environmental sphere, Guerra v. Italy (1998) 26 EHRR 357, which linked the provision of
information with the right to a private and family life; access to information is also linked with
the right to life, see Oneryildiz v. Turkey (2005) 41 EHRR 20.

2 Case 26/62 Van Gend en Loos [1963] ECR 1, p. 13.
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In the following three sections of this chapter we examine the three ‘access
principles’ found in the Aarhus Convention in turn: access to information,
public participation and access to justice.

3. Access to environmental information

Access to information is a crucial element of a democratic society, a precondition
of basic rights to vote or to free speech, and certainly of any form of participation
in decision making. In the UK, rights of access to information were pioneered in
the environmental arena. Access to environmental information was introduced
(following an EC directive) when government was still suffused by an expectation
of secrecy; even now, after the Freedom of Information Act 2000, environmental
information is subject to more generous access arrangements than other infor-
mation under the Environmental Information Regulations.* In these circum-
stances, we should think carefully about the role of access to information in this
area in particular. Access to environmental information is the necessary starting
point for any public involvement in decisions. It is also the basis of formal (for
example private prosecution or civil claims) enforcement opportunities enjoyed
by the public; informally, open access to information can embarrass both pol-
luters and public regulators, contributing to environmental probity. There is also
frequently an educational, awareness-raising element to access to environmental
information, for example in the positive promotion of environmentally more
benign choices, such as energy saving or waste reduction measures.

Access to information is the ‘hardest’ and most detailed element of the
Aarhus Convention, contained in Articles 4 and 5.

Aarhus Convention, Art. 4

1. Each Party shall ensure that, subject to the following paragraphs of this article, public
authorities, in response to a request for environmental information, make such information
available to the public, within the framework of national legislation, including, where
requested and subject to subparagraph (b) below, copies of the actual documentation con-
taining or comprising such information:
(a) Without an interest having to be stated;
(b) In the form requested unless:
(i) Itis reasonable for the public authority to make it available in another form,
in which case reasons shall be given for making it available in that form; or
(i) The information is already publicly available in another form.
2. The environmental information referred to in paragraph 1 above shall be made available
as soon as possible and at the latest within one month after the request has been submit-
ted, unless the volume and the complexity of the information justify an extension of this
period up to two months after the request. The applicant shall be informed of any extension
and of the reasons justifying it.

24 SI12004 No. 3391.
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EC Access to Environmental Information Directive 2003/04 (the ‘Directive’)?
implements the Aarhus Convention in respect of rights to information held by
public authorities in the Member States, replacing an earlier directive on the
subject. This Directive, like the Aarhus Convention, provides a basic right of
access to ‘environmental information’ held by a ‘public authority’, without an
interest having to be stated. For as long as ‘environmental information’ is subject
to greater transparency than other government information, its definition is of
considerable practical importance.

Aarhus Convention, Art. 2

3. ‘Environmental information” means any information in written, visual, aural, electronic or
any other material form on:

(a) The state of elements of the environment, such as air and atmosphere, water, soil,
land, landscape and natural sites, biological diversity and its components, includ-
ing genetically modified organisms, and the interaction among these elements;

(b) Factors, such as substances, energy, noise and radiation, and activities or mea-
sures, including administrative measures, environmental agreements, policies,
legislation, plans and programmes, affecting or likely to affect the elements of the
environment within the scope of subparagraph (a) above, and cost-benefit and
other economic analyses and assumptions used in environmental decision-
making;

(c) The state of human health and safety, conditions of human life, cultural sites and
built structures, inasmuch as they are or may be affected by the state of the ele-
ments of the environment or, through these elements, by the factors, activities or
measures referred to in subparagraph (b) above.

This is a broad definition. For example, it recognises the importance of adminis-
trative techniques of environmental decision making, allowing a potentially
important insight into the rationales for a decision; and the inclusion of ‘envi-
ronmental agreements’ is a potentially crucial transparency component to
the increasingly important ‘voluntary approach’ in environmental policy
(discussed in Chapter 11, pp. 437-51). The EC definition of ‘environmental
information’ had to be expanded by the new Directive, in spite of an already
broad interpretation by the European Court of Justice (ECJ).?® It now follows the
Aarhus Convention very closely; the language is slightly more expansive in places,
including for example explicit reference to ‘contamination of the food chain’ as
an element of ‘environmental information’.?”

As one would expect, the Aarhus Convention contains a number of excep-
tions to rights of access to environmental information.

% Directive 2003/04/EC on public access to environmental information OJ 2003 L 41/26.

% Case C-321/96 Mecklenburgv. Kreiss Pinneberg der Landrat [1998] ECR I-3809.

7 Overturning in this respect Case C-316/01 Glawischnig v. Bundeskanzler [2003] ECR I-5995 on
the 1990 Directive.
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Aarhus Convention, Art. 4

3. Arequest for environmental information may be refused if:

(@) The public authority to which the request is addressed does not hold the environ-
mental information requested;

(b) The request is manifestly unreasonable or formulated in too general a manner; or

(c) The request concerns material in the course of completion or concerns internal
communications of public authorities where such an exemption is provided for in
national law or customary practice, taking into account the public interest served
by disclosure.

4. Arequest for environmental information may be refused if the disclosure would adversely
affect:

(3) The confidentiality of the proceedings of public authorities, where such confiden-
tiality is provided for under national law;

(b) International relations, national defence or public security;

(c) The course of justice, the ability of a person to receive a fair trial or the ability of
a public authority to conduct an enquiry of a criminal or disciplinary nature;

(d) The confidentiality of commercial and industrial information, where such confi-
dentiality is protected by law in order to protect a legitimate economic interest.
Within this framework, information on emissions which is relevant for the protec-
tion of the environment shall be disclosed;

(e) Intellectual property rights;

(f) The confidentiality of personal data and/or files relating to a natural person where
that person has not consented to the disclosure of the information to the public,
where such confidentiality is provided for in national law;

(g) The interests of a third party which has supplied the information requested
without that party being under or capable of being put under a legal obliga-
tion to do so, and where that party does not consent to the release of the
material; or

(h) The environment to which the information relates, such as the breeding sites of
rare species.

The aforementioned grounds for refusal shall be interpreted in a restrictive way, taking into
account the public interest served by disclosure and taking into account whether the infor-
mation requested relates to emissions into the environment.

5. Where a public authority does not hold the environmental information requested, this
public authority shall, as promptly as possible, inform the applicant of the public authority
to which it believes it is possible to apply for the information requested or transfer the
request to that authority and inform the applicant accordingly.

6. Each Party shall ensure that, if information exempted from disclosure under paragraphs
3(c) and 4 above can be separated out without prejudice to the confidentiality of the infor-
mation exempted, public authorities make available the remainder of the environmental
information that has been requested.

7. Arefusal of a request shall be in writing if the request was in writing or the applicant so
requests. A refusal shall state the reasons for the refusal and give information on access to
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the review procedure provided for in accordance with article 9. The refusal shall be made as
soon as possible and at the latest within one month, unless the complexity of the informa-
tion justifies an extension of this period up to two months after the request. The applicant
shall be informed of any extension and of the reasons justifying it.

Whilst exceptions are to be expected, the use of exceptions is constrained by the
language of the Convention, most obviously by the final paragraph of Art. 4(4).
A blanket approach to exceptions would be at least beyond the ‘spirit’ of the
Convention, and there is an obligation to engage in some sort of consideration of
the pros and cons of disclosure and confidentiality: exceptions to access are pro-
vided not for convenience, but to protect genuinely competing public interests.
Again, the Directive follows the Convention closely, with similar categories of
exception, all to be interpreted restrictively, and in each case ‘the public interest
served by disclosure shall be weighed against the interest served by the refusal’
(Art. 4(2)). We might note that the UK goes further in this ‘proportionality’-type
approach to exceptions. The exceptions apply only if ‘in all the circumstances of
the case, the public interest in maintaining the exception outweighs the public
interest in disclosing the information’ (Regulation 12(1)(b)); there is also an
explicit presumption in favour of disclosure (Regulation 12(2)).

The special treatment of information relating to emissions under Art. 4(4)(d)
and the final paragraph of Art. 4(4) may reflect the fact that emissions lose ‘their
proprietary character’ once they are emitted into the environment;?® there is
probably also greater public concern around emissions. This approach to emis-
sions pre-empts any claim, for example, that information on emissions from a
chimney or into water would breach ‘commercial confidentiality’ by allowing
competitors to work out what the facility is doing. Going a little further than the
Aarhus Convention, the Directive prohibits refusal of a request for information
relating to emissions into the environment not only in respect of commercial
confidentiality, but also in the case of exceptions providing for the
confidentiality of the proceedings of public authorities, personal data protec-
tion, information provided voluntarily, and protection of the environment to
which the information relates (Art. 4(2)). The Directive is simultaneously nar-
rower than the Aarhus Convention, however, containing no obligation to take
into account the fact that the information relates to emissions with respect to
other exceptions.

As well as the formal exceptions to access, the practicalities of access can limit
the actual transparency of information. The Aarhus Convention requires the
parties to ‘endeavour’ to ensure that officials and authorities ‘assist and provide
guidance to the public in seeking access to information’; and to ‘promote envi-
ronmental education and environmental awareness among the public, especially
on how to obtain access to information, to participate in decision-making and to

2 Stephen Stec and Susan Casey-Lefkowitz, The Aarhus Convention: An Implementation Guide
(United Nations / Economic Commission for Europe, 2000), p. 60.
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obtain access to justice in environmental matters’ (Art. 3(3)). Charging for access
is the most obvious limit to apparently ‘open’ information, but requests for access
clearly have the potential to create considerable administrative cost.

Aarhus Convention, Art. 4

8. Each Party may allow its public authorities to make a charge for supplying information,
but such charge shall not exceed a reasonable amount. Public authorities intending to make
such a charge for supplying information shall make available to applicants a schedule of
charges which may be levied, indicating the circumstances in which they may be levied or
waived and when the supply of information is conditional on the advance payment of such
a charge.

Quite what constitutes a ‘reasonable amount’ is open to question. The full costs
of complying with a request for information, taking into account, for example,
staff time, could be very high. The ECJ has taken a purposive approach to the
question of ‘a reasonable cost’ (‘reasonable amount’ in the new Directive):?

47 As the Advocate General observed ... the purpose of the directive is to confer a right on
individuals which assures them freedom of access to information on the environment and to
make information effectively available to any natural or legal person at his request, without
his or her having to prove an interest. Consequently, any interpretation of what constitutes
‘a reasonable cost” of the directive which may have the result that persons are dissuaded
from seeking to obtain information or which may restrict their right of access to information
must be rejected.

More specifically, ‘reasonable’ does not authorise Member States to charge ‘the
entire amount of the costs, in particular indirect ones, actually incurred for the
State budget in conducting an information search’.

A more subtle limitation on access to information is in its presentation, for
example the presentation of information in a way that only a specialist can
understand, or buried in a mass of raw data. Article 4 of the Aarhus Convention
is silent on the presentation of information, although when the Convention
turns to public participation on particular activities, it goes a little further, as
we will see (p. 112). The Directive provides that information has to be ‘up to
date, accurate and comparable’ (Art. 8), but again makes little comment on the
presentation of requested information.

The Aarhus Convention as a whole, but most obviously in its infor-
mation provisions, is centred around public authorities. No right of access is
provided in respect of information held by private parties, although Art. 5
contains certain obligations on public authorities to collect information from
private parties, as well as provisions on voluntary information disclosure by
private parties through management systems and labelling (see Chapter 11,

2 Case C-217/97 Commission v. Germany [1999] ECR 1-5087.
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pp. 437-51). Restricting mandatory access to publicly held information is a
significant, albeit quite common, limitation on legal rights of access to infor-
mation, complicated by the changing nature of public responsibilities.

Aarhus Convention, Art. 2

2. 'Public authority” means:
(3) Government at national, regional and other level;
(b) Natural or legal persons performing public administrative functions under national
law, including specific duties, activities or services in relation to the environment;
(c) Any other natural or legal persons having public responsibilities or functions, or
providing public services, in relation to the environment, under the control of a
body or person falling within subparagraphs (a) or (b) above;
(d) The institutions of any regional economic integration organization referred to in
article 17 which is a Party to this Convention.
This definition does not include bodies or institutions acting in a judicial or legislative
capacity.

As well as government bodies, environmental regulatory agencies are brought
clearly within the framework of the Aarhus Convention, avoiding a very
obvious gap in rights of access to environmental information. The shift of infor-
mation to the private sector with the privatisation of formerly governmental
activities, for example water and drainage services or power provision, is more
difficult. There are genuine variations in a society’s conception of what consti-
tutes a ‘public’ function. Paragraph (c) attempts to ensure that privatisation
does not ‘take public services or activities out of the realm of public involve-
ment, information and participation’.*® The EC legislation follows this broad
approach.

Directive 2003/04/EC on public access to environmental information 0J
2003 L 41/26, Art. 2

2. ‘Public authority” shall mean:

(a) government or other public administration, including public advisory bodies, at national,
regional or local level;

(b) any natural or legal person performing public administrative functions under national law,
including specific duties, activities or services in relation to the environment; and

(c) any natural or legal person having public responsibilities or functions, or providing public
services, relating to the environment under the control of a body or person falling within
(a) or (b).

Member States may provide that this definition shall not include bodies or institutions when
acting in a judicial or legislative capacity.

30 Stec and Casey-Lefkowitz, The Aarhus Convention, p. 32.
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A broad interpretation of ‘public responsibilities or functions’ and ‘public
services’ could extend information obligations to bodies such as privatised util-
ities, or even waste collectors, particularly given the high level of government
authority over these sorts of operations. The precise application of access to
environmental information is still to be explored.

Cliona Kimber, ‘Understanding Access to Environmental Information:
The European Experience’ in Tim Jewell and Jenny Steele (eds.), Law in
Environmental Decision Making (Clarendon Press, 1998), p. 148

... much information held or generated by purely private bodies is not subject to the access
to information legislation. This includes information on manufacturing processes, products,
or procedures; surveys; reports commissioned or produced by private bodies; any informa-
tion or results stemming from research and development activities, together with internal
communications about proposed decisions or future directions; and a whole range of private
records and documents, with the exception of information which private bodies are legally
obliged to supply to public or requlatory bodies.

The result is that the many enabling, facilitating, and informing functions which access to
information could perform, will not be achieved where decision-making might involve or
could benefit from access to these categories of information, and can only be achieved to
the much more limited extent with regard to the activities and decisions of these private
bodies.

The Directive imposes obligations of access to environmental information on
the Member States, but Art. 2(2)(d) of the Aarhus Convention applies its pro-
visions to the EU institutions. This has proved more challenging. The diplo-
matic origins of international law-making show themselves in the EU’s gradual
and ongoing move from a culture of secrecy to formal legal obligations of access
to Community documents. The value of ‘transparency’ is recognised by Treaty
(Art. 255 EC), and given increasing attention by the EC judiciary, which even
uses the language of fundamental rights in respect of access to information.*!
Rules on public access to documents were laid down by Regulation 1049/2001,%
which provides a right of access, within specified time limits, to documents of
the institutions. In order both to implement the Aarhus Convention, and to
achieve consistency with Member State obligations in respect of access to envi-
ronmental information, the Commission proposed that the Regulation be
adjusted in respect of ‘environmental information’,?® the definition of which for

31 See, for example, Case C-58/94 Netherlandsv. Council [1996] ECR 1-2169.

32 Regulation 1049/2001/EC regarding public access to European Parliament, Council and
Commission documents OJ 2001 L 145/43.

3 European Commission, Proposal For A Regulation of the European Parliament and of the
Council on the Application of the Provisions of the Aarhus Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental Matters to EC
Institutions and Bodies COM (2003) 622 final.
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these purposes closely follows the broad approach taken in the Aarhus
Convention.** The main inconsistency between Regulation and Convention is
in the exceptions.

Regulation 1049,/2001/EC regarding public access to European
Parliament, Council and Commission documents 0) 2001 L 145/43, Art. 4

1. The institutions shall refuse access to a document where disclosure would undermine the
protection of:
(a) the public interest as regards:
- public security,
- defence and military matters,
- international relations,
- the financial, monetary or economic policy of the Community or a Member State;
(b) privacy and the integrity of the individual, in particular in accordance with
Community legislation regarding the protection of personal data.
2. The institutions shall refuse access to a document where disclosure would undermine the
protection of:
- commercial interests of a natural or legal person, including intellectual property,
- court proceedings and legal advice,
- the purpose of inspections, investigations and audits,
unless there is an overriding public interest in disclosure.
3. Access to a document, drawn up by an institution for internal use or received by an insti-
tution, which relates to a matter where the decision has not been taken by the institution,
shall be refused if disclosure of the document would seriously undermine the institution’s
decision-making process, unless there is an overriding public interest in disclosure.

Access to a document containing opinions for internal use as part of deliberations and
preliminary consultations within the institution concerned shall be refused even after the
decision has been taken if disclosure of the document would seriously undermine the insti-
tution’s decision-making process, unless there is an overriding public interest in disclosure.
4. As regards third-party documents, the institution shall consult the third party with a view
to assessing whether an exception in paragraph 1 or 2 is applicable, unless it is clear that
the document shall or shall not be disclosed.

5. A Member State may request the institution not to disclose a document originating from
that Member State without its prior agreement.

6. If only parts of the requested document are covered by any of the exceptions, the remain-
ing parts of the document shall be released.

7. The exceptions as laid down in paragraphs 1 to 3 shall only apply for the period during
which protection is justified on the basis of the content of the document. The exceptions may
apply for a maximum period of 30 years. In the case of documents covered by the excep-
tions relating to privacy or commercial interests and in the case of sensitive documents, the
exceptions may, if necessary, continue to apply after this period.

34 Article 2(1)(e).
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These exceptions go beyond the Aarhus Convention in a number of ways. First
and most generally, there is no explicit obligation to interpret the exceptions in
a restrictive way, although the courts have provided for restrictive interpreta-
tion of exceptions.” Second, there is no special treatment in respect of emis-
sions. Third, the Aarhus Convention simply contains no exception relating to
‘financial, monetary or economic policy’. On a slightly different note, the excep-
tion in Art. 4(4)(h) of the Aarhus Convention, aimed at protecting the envi-
ronment, is not included. And finally, the unlimited nature of the exception in
para. 5 is not in line with the Aarhus Convention. The intention of this excep-
tion seems to be to allow Member States to maintain their national rules on
access to information, avoiding the subversion of the national position through
EC law. Given that all Member States have commitments to the Aarhus
Convention, not to mention obligations on access to environmental informa-
tion under EC legislation, the restriction should not cause any practical prob-
lems in an environmental context. The Regulation on implementation of the
Aarhus Convention at EU level amends Art. 4 of Regulation 1049/2001, and
should be compared with Art. 4 of the Aarhus Convention (p. 103):3

Article 6

1. As regards Article 4(2), first and third indents ... with the exception of investigations, in
particular those concerning possible infringements of Community law, an overriding public
interest in disclosure shall be deemed to exist where the information requested relates to
emissions into the environment. As regards the other exceptions set out in Article 4 ... the
grounds for refusal shall be interpreted in a restrictive way, taking into account the public
interest served by disclosure and whether the information requested relates to emissions
into the environment.

2. In addition to the exceptions set out in Article 4 ... Community institutions and bodies
may refuse access to environmental information where disclosure of the information would
adversely affect the protection of the environment to which the information relates, such as
the breeding sites of rare species.

Moving on from the right of access to existing information provided by Art. 4
of the Aarhus Convention, Art. 5 imposes duties on public authorities actively
to collect and disseminate environmental information. This requires the estab-
lishment of systems to ensure that public authorities possess adequate infor-
mation, something that is clearly important in any progressive environmental
policy. The obligation to disseminate, presenting information to the public
rather than requiring them to know what to ask for, is similarly progressive.

3 See, for example, Case T-211/00 Kuijer v. Council [2002] ECR II-485; Joined Cases C-74/98 and
189/98P Netherlands and Van der Wal v. Commission [2002] ECR I-1.

3 Regulation 1367/2006/EC on the application of the provisions of the Aarhus Convention on
access to information, public participation in decision-making and access to justice in
environmental matters to community institutions and bodies OJ 2006 L 264/13.
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Article 5 of the Aarhus Convention contains ‘emergency’ provisions on the
information to be made available where there is an ‘imminent threat to human
health or the environment’ (Art. 5(1)(c)). A range of information, including
legislation, policies, plans and programmes, and other information ‘to the
extent that the availability of such information in this form would facilitate the
application of national law implementing this Convention’, is to be made ‘pro-
gressively’ available ‘in electronic databases which are easily accessible to the
public through public telecommunications networks’. Article 5 also requires
the production of ‘reports on the state of the environment’ (Art. 5(3)(a)), which
are to include information on ‘the quality of the environment and information
on pressures on the environment’. Article 5(7) requires the publication of the
background of certain environmental decision making, specifically ‘the facts
and analyses of facts’ that the public authority ‘considers relevant and impor-
tant in framing major environmental policy proposals’ (Art. 5(7)(a)).
Information on dealings with the public on the Convention rights must be
made available (Art. 5(7)(b)), as must ‘information on the performance of
public functions or the provision of public services relating to the environment
by government at all levels’ (Art. 5(7)(c)). And finally, the Aarhus Convention,
‘where appropriate’, also requires parties to establish ‘a coherent, nationwide
system of pollution inventories or registers’ (Art. 5(9)). Before any general right
of access to environmental information existed, access to environmental infor-
mation in the UK had developed in an ad hoc way, through obligations in par-
ticular pieces of legislation to maintain registers of authorisations, and perhaps
conditions and actual emissions; the Aarhus Convention indicates the need for
a more consistent and formal basis.

4 Public participation in environmental decision making

The Aarhus Convention provides for public participation in decision making at
three stages: ‘decisions on specific activities’ (Art. 6); ‘plans, programmes and
policies relating to the environment’ (Art. 7); and ‘the preparation of executive
regulations and/or generally applicable legally binding normative instruments’
(Art. 8).

We will begin with the first of these three stages, decisions permitting certain
activities listed in Annex I of the Convention (for example activities within the
‘mineral industry’, ‘chemical installations’ and ‘waste management’), or other
activities ‘which may have a significant effect on the environment’ (Art. 6(1)).

Aarhus Convention, Art. 6

2. The public concerned shall be informed, either by public notice or individually as appro-
priate, early in an environmental decision-making procedure, and in an adequate, timely and
effective manner, inter alia, of:

(a) The proposed activity and the application on which a decision will be taken;

(b) The nature of possible decisions or the draft decision;
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(c) The public authority responsible for making the decision;

(d) The envisaged procedure, including, as and when this information can be provided:

i) The commencement of the procedure;

ii) The opportunities for the public to participate;

i) The time and venue of any envisaged public hearing;

iv) An indication of the public authority from which relevant information can be
obtained and where the relevant information has been deposited for exami-
nation by the public;

(v) An indication of the relevant public authority or any other official body to
which comments or questions can be submitted and of the time schedule for
transmittal of comments or questions; and

(vi) An indication of what environmental information relevant to the proposed
activity is available; and

(e) The fact that the activity is subject to a national or transboundary environmental
impact assessment procedure.

3. The public participation procedures shall include reasonable time-frames for the different

phases, allowing sufficient time for informing the public in accordance with paragraph 2

above and for the public to prepare and participate effectively during the environmental deci-

sion-making.

4. Each Party shall provide for early public participation, when all options are open and effec-

tive public participation can take place.

5. Each Party should, where appropriate, encourage prospective applicants to identify the

public concerned, to enter into discussions, and to provide information regarding the objec-

tives of their application before applying for a permit.

Py

7. Procedures for public participation shall allow the public to submit, in writing or, as appro-
priate, at a public hearing or inquiry with the applicant, any comments, information, analy-
ses or opinions that it considers relevant to the proposed activity.

8. Each Party shall ensure that in the decision due account is taken of the outcome of the
public participation.

9. Each Party shall ensure that, when the decision has been taken by the public authority,
the public is promptly informed of the decision in accordance with the appropriate proce-
dures. Each Party shall make accessible to the public the text of the decision along with the
reasons and considerations on which the decision is based.

10. Each Party shall ensure that, when a public authority reconsiders or updates the
operating conditions for an activity referred to in paragraph 1, the provisions of paragraphs
2 to 9 of this article are applied mutatis mutandis, and where appropriate.

11. Each Party shall, within the framework of its national law, apply, to the extent feasible
and appropriate, provisions of this article to decisions on whether to permit the deliberate
release of genetically modified organisms into the environment.

Article 6 provides a fairly detailed framework for public participation. It picks
up on what are now reasonably well-established arrangements for environ-
mental assessment in various jurisdictions, and emphasises their participatory
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elements. In the EU, Art. 6 of the Aarhus Convention has been implemented
through amendment of environmental impact assessment (EIA) and integrated
pollution prevention and control, discussed in Chapters 14 and 9 respectively.
Both pieces of legislation provide an authorisation process for certain activities
(broadly consistent with those listed in Annex I of the Aarhus Convention; EIA
also covers projects likely to have a significant effect on the environment), and
public participation feeds into that process.

The Aarhus Convention does not require signatories to take a particularly
challenging approach to public participation. Article 6(7) is the backbone of
public participation, and whilst Parties can go further, this is easily satisfied by
familiar written consultation mechanisms. There is no suggestion of more
active ‘deliberative’ processes. Article 6(5) is possibly more demanding, but not
mandatory.

We mentioned above the absence of detail on the presentation of environ-
mental information under the first pillar of the Aarhus Convention.

Aarhus Convention, Art. 6

6. Each Party shall require the competent public authorities to give the public concerned
access for examination, upon request where so required under national law, free of charge
and as soon as it becomes available, to all information relevant to the decision-making
referred to in this article that is available at the time of the public participation procedure,
without prejudice to the right of Parties to refuse to disclose certain information in accor-
dance with article 4, paragraphs 3 and 4. The relevant information shall include at least, and
without prejudice to the provisions of article 4:
(a) A description of the site and the physical and technical characteristics of the pro-
posed activity, including an estimate of the expected residues and emissions;
(b) A description of the significant effects of the proposed activity on the environment;
(c) A description of the measures envisaged to prevent and/or reduce the effects,
including emissions;
A non-technical summary of the above;
An outline of the main alternatives studied by the applicant; and
In accordance with national legislation, the main reports and advice issued to the
public authority at the time when the public concerned shall be informed in accor-
dance with paragraph 2 above.

—_
- ™
~ - =

Information is never neutral, and the drafting of the non-technical summary in
particular increases concern that a process of information provision could be
manipulated. However, the obligation to provide information in an accessible
form is potentially important, especially if the lay public are to be meaningfully
involved.

Public participation on specific projects or activities would not on its own
allow full engagement with environmental decision making. Notwithstanding
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Art. 6(4), by this late stage of a process participants may be reduced to the role
of objectors, reactive to developers’ proposals. Public participation in the plan-
ning framework that precedes proposals for specific projects or activities should
allow a more proactive stance, and more constructive engagement. In particu-
lar, a broader range of issues arises at the earlier stage. So, for example, looking
at proposals for a particular road building project or waste incinerator is likely
to be limited to questions of siting and possibly the detail of operation: the
relative role of rail versus road, or of waste minimisation versus waste disposal
may be the real issues of concern. Article 7 of the Aarhus Convention attempts
to minimise the mismatch between the issues at stake and the issues open for
discussion

Aarhus Convention, Art. 7

Each Party shall make appropriate practical and/or other provisions for the public to partic-
ipate during the preparation of plans and programmes relating to the environment, within a
transparent and fair framework, having provided the necessary information to the public.
Within this framework, article 6, paragraphs 3, 4 and 8, shall be applied. The public which
may participate shall be identified by the relevant public authority, taking into account the
objectives of this Convention.

In the EU, public consultation on plans and programmes is addressed primar-
ily through the strategic environmental assessment (SEA) Directive,*” which
again will be discussed in Chapter 14, pp. 599-601. For current purposes,
however, the obligation on the public authority to identify the ‘public which
may participate’ raises obvious concerns about the extent of institutional
control over ‘public’ participation: in particular, familiar and predictable
groups may be favoured, and groups with challenging ecological viewpoints
could easily be excluded as unhelpful or unconstructive. Nevertheless, in these
cases of more strategic decision making, some thought does need to be paid to
whose views should be actively sought. The complexity of public participation
increases as the scale of the decision expands, and so as one moves further from
individual projects, interest intensifies as specific outcomes (the waste inciner-
ator, the airport extension) get closer. So, for example, whilst consultation on
the future of waste management is not likely to engage the lay public, interest is
sure to be quickened by a leaflet through the letterbox explaining proposals to
build a waste incinerator down the road. Public participation should not, from
the government perspective, be a passive exercise.

37 Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on
the environment OJ 2001 L 197/30. Other directives, for example Directive 2000/60/EC
establishing a framework for Community action in the field of water policy OJ 2000 L 327/1,
also contain ‘planning’ provisions including public participation.
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The Regulation for the implementation of the Aarhus Convention at EU level
provides for:

early and effective opportunities for the public to participate during the preparation, modi-
fication or review of plans or programmes relating to the environment when all options are
still open. In particular, where the Commission prepares a proposal for such a plan or pro-
gramme which is submitted to other Community institutions or bodies for decision, it shall
provide for public participation at that preparatory stage. (Art. 9(1))

There is an obligation to take ‘due account of the outcome of the public partic-
ipation’, along with a reason-giving requirement (Art. 9(5)).

This Regulation applies only to plans and programmes. The assumption
seems to be that decisions in respect of particular activities and projects will not
be made at EU level.*® Certain plans or programmes are excluded from the pro-
vision, including financial or budget plans or programmes. Covered plans and
programmes are those:

(i) which are subject to preparation and, as appropriate, adoption by a Community
institution or body; and
(ii) which are required under legislative, requlatory or administrative provisions; and
(iii) which contribute to, or are likely to have significant effects on, the achievement
of the objectives of Community environmental policy, such as laid down in the
Sixth Community Environment Action Programme, or in any subsequent general
environmental action programme.
General environmental action programmes shall also be considered as plans and programmes
relating to the environment. (Art. 2(1)(e))

The Aarhus Convention’s provisions on ‘policies’ are much less demanding than
those on ‘plans and programmes’: ‘To the extent appropriate, each Party shall
endeavour to provide opportunities for public participation in the preparation of
policies relating to the environment’ (Art. 7). Rather than leading to legal amend-
ment, this will continue to be a question of ad hoc involvement, as for example
in the GM Nation? debate, discussed in Chapter 2, which incidentally demon-
strates how very demanding such an exercise is. The Aarhus Convention is still
less rigorous in respect of ‘executive regulations and other generally applicable
legally binding rules’: Art. 8 requires parties to ‘strive to promote effective public
participation at an appropriate stage, and while options are still open’.

5. Access to justice in environmental matters

The third pillar of the Aarhus Convention imposes obligations in respect of
‘access to justice’.

3 Although note EU-level authorisation of genetically modified organisms (GMOs), Ch. 5. The
negotiation of the Aarhus Convention’s provisions on GMOs was controversial: authorisation
of GMOs is not found in Annex 1, but see Art. 6(11), p. 111.
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Carol Harlow, ‘Public Law and Popular Justice’ (2002) 65 Modern Law
Review 1, pp. 8-14

The most important strand in forming the modern public interest action is probably
the access-to-justice movement. Though its origins are much older, the access-to-justice
movement gained momentum in the heady days of the 1970s and has never entirely lost
its force. Radical lawyers, practising first in the US and later in Britain, noted with dismay
the gaps left unfilled by legal aid systems and saw the inadequacy of legal services as a
serious omission in the provision of the welfare state. The strong ideology of community
lawyering, manifested in the setting up of community law centres, was important in build-
ing a strong bias towards collective legal action. This propensity first underlies the
representative action, next entices the representative to set in place the opportunity for
public interest actions and finally, results in the claim to undertake litigation in their own
name.

Three further justifications [in addition to ‘responsiveness to the client’ (users of courts)]
are commonly advanced for public interest actions. The first, most commonly advanced by
practitioners, is that representative actions are ‘efficient’, by which is meant that the case
will be better presented and easier to adjudicate. As already suggested, this explanation is
defective, since it entirely passes over the key question of whether the case should come to
court in the first place; in other words, justiciability is assumed ... The second sees the public
interest action as an aspect of globalisation, imported with the human rights movement from
the practice of international courts and institutions ...

Perhaps the strongest theoretical justification for public interest action lies in theories
of pluralist and participatory democracy, of the type associated with the name of Robert
Dahl. Dahl has spoken of a society in which ‘the demos is fully inclusive and where it exer-
cises final control over the agenda of decisions’.?* As a consequence, high priority is
accorded to direct participation in civil society by the citizenry, which operates not only
through the constricted medium of political parties but also through a plurality of interest
groups. But while it is very widely accepted that campaigning groups play an important
part in the political process, this does not necessarily imply a right greater than that of indi-
viduals to invoke the law. In the United States, where the policy-making role of the
Supreme Court had long been recognised, the idea of interest representation in the court-
room was easily digested during the 1970s and used by radical lawyers to buttress their
claims for access to justice for the under-privileged. Widened standing also allowed for the
protection of intangible interest, notably the environment, not covered by traditional stand-
ing rights. This is the reasoning of Richard Stewart’s famous article on the reform of
American administrative law. There is a clear link between a democratic right to participate
in policy- and rule-making; the right to go to court to protect that right; and the right to
participate in the court’s decision.

3 Robert A. Dahl, Dilemmas of Pluralist Democracy, Autonomy versus Control (Yale University

Press, 1982).
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Access to justice has three main elements: ‘standing’, or locus standi, which
determines who has formal rights to go to court; more practical questions as to
the resources needed to bring an action; and the remedies (‘justice’) actually
provided. The Aarhus Convention has relatively little to say on the final two
issues: access to justice under the Convention ‘shall provide adequate and
effective remedies, including injunctive relief as appropriate, and be fair, equi-
table, timely and not prohibitively expensive’ (Art. 9(4)). The striking limita-
tion on remedies in the UK is in respect of interim relief. If interim relief is not
available, for example to prevent a development on ecologically valuable land,
the environmental damage may be done even if environmental arguments are
eventually successful in court. The grant of interim relief is often subject to the
provision by the applicant of financial guarantees, in order to compensate the
party submitting to the interim relief if the applicant is ultimately unsuccessful.
This is particularly problematic in the environmental field, given the stretched
resources of environmental interest groups. For example, in the Lappel Bank
case,*? although the ultimate decision would have protected the environmental
resource at issue (an internationally important wetland), in the absence of
interim relief the site had been destroyed by the time of the decision. A Privy
Council decision in respect of an alleged failure to carry out an appropriate
environmental assessment of a new dam in Belize brings out some of the main
issues, and is an indication of the discretion enjoyed by the courts.

Belize Alliance of Conservation Non-Governmental Organisations v.
Department of the Environment (Interim Injunction) [2003] 1 WLR 2839

Lord Walker of Gestingthorpe

1 Belize is bordered on the north by the Yucatan province of Mexico, on the east by the sea,
and on the south and west by Guatemala. In the centre of the country are the Maya
Mountains. Their north-western slopes give on to the Macal and Raspaculo river valleys,
partly in the Chiquibul National Park. Much of this area is rainforest virtually unaffected by
the impact of human activity since the age of the Mayas, about 500 years ago. The area is
rich in rare fauna and flora; the mammals (variously classified as vulnerable, threatened or
endangered) include jaguars, ocelots, pumas, and tapirs; there is also a rare form of croco-
dile; the birds include scarlet macaws. The area also contains a number of Mayan sites of
great archaeological interest.

2 Belize is not a rich country. Tourism (and especially what is sometimes called eco-tourism)
is important to its economy, so that Belize has an economic (as well as a cultural) interest
in the preservation of these precious and fragile natural resources. However Belize has an
energy problem. Part of its electricity supply is imported from Mexico. Domestic consumers
pay exceptionally high rates for electricity. Demand for electricity is growing. Power
cuts occur from time to time. There is therefore a public interest in increasing the country’s

40 Case C-44/95 Rv. Secretary of State for the Environment, ex parte RSPB (Lappel Bank) [1996]
ECR 1-3805.
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hydroelectric generating capacity, and the Macal River Upstream Storage Facility ("MRUSF’)
project aims to do that by the construction of a dam and associated works at Chalillo,
upstream from the villages of Cristo Rey and the town of San Ignacio.

38 In R V. Inspectorate of Pollution, ex parte Greenpeace Ltd [1994] 1 WILR 570 ... a cam-
paigning organisation was challenging an official decision which, if stayed, would have
adverse financial implications for a commercial company (British Nuclear Fuels plc) which
was not a party to the proceedings. Brooke ) had refused a stay and the Court of Appeal
upheld this decision. Glidewell L) said, at p 574:
‘At the hearing before Brooke J no offer was made by Greenpeace to give an under-
taking as to damages suffered by BNFL should they suffer any; the sort of undertaking
that would normally be required if an interlocutory injunction were to be granted. ...’

... Some observations of Lord Jauncey of Tullichettle in R v. Secretary of State for the
Environment, ex parte RSPB [Lappel Bank] [1997] Env LR 431, 440 are also consistent with
the view that an undertaking in damages should normally be required, even in a public law
case with environmental implications, if the commercial interests of a third party are
engaged.

39 Both sides rightly submitted that (because the range of public law cases is so wide) the
court has a wide discretion to take the course which seems most likely to produce a just
result (or to put the matter less ambitiously, to minimise the risk of an unjust result). In the
context Mr Clayton referred to the well-known decision of the Court of Appeal in Allen v.
Jambo Holdings Ltd[1980] 1 WLR 1252, which has had the result that in England a very large
class of litigants (that is, legally assisted persons) are as a matter of course excepted from
the need to give a cross-undertaking in damages. However their Lordships (without casting
any doubt on the practice initiated by that case) do not think that it can be taken too far. The
court is never exempted from the duty to do its best, on interlocutory applications with far-
reaching financial implications, to minimise the risk of injustice. In Allen v. Jambo Holdings
Ltd Lord Denning MR said, at p 1257: I do not see why a poor plaintiff should be denied a
Mareva injunction just because he is poor, whereas a rich plaintiff would get it.” On the facts
of that case, that was an appropriate comment. But there may be cases where the risk of
serious and uncompensated detriment to the defendant cannot be ignored ...

Arguable case

40 ... their Lordships have to form some view of the strength or weakness of BACONGO's
[Belize Alliance of Conservation Non-Governmental Organisations’] case. That is particularly
important where, as here, the grant of an injunction would cause the respondents signifi-
cant financial loss, and no undertaking in damages has been offered.

44 Mr Clayton submitted that BACONGO has a strong case on appeal ... Mr Fitzgerald pointed
to the largely concurrent conclusions of Conteh () and the Court of Appeal, and described
BACONGO's case as risible. Their Lordships certainly do not accept that BACONGO's case is
risible. This is a matter of great public concern, involving as it does competition between two
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very important public interests. But despite the skill with which Mr Clayton developed his
case in the limited time available, it does not appear to their Lordships to be a strong case
on which to seek, without an undertaking in damages, an injunction which would halt a
major construction project for four months.

Balance of risk of injustice

45 The dam site is already a very busy construction site. Access roads have been built, large
numbers of trees have been felled, and the abutments of the dam have been constructed. If
no injunction is granted, the work (restricted by the wet season) will continue until the appeal
hearing in December. It will then be further advanced, and the total expenditure incurred will
be proportionately greater. But if BACONGO succeeds on appeal, it will be for the Board hearing
the appeal to determine what significance (if any) to give to the fact that the work will have
been in progress for about six months rather than about two months ...

47 Their Lordships have concluded that the grant of an injunction at this stage would entail
a greater risk of ultimate injustice than its refusal. This dispute cannot fairly be described as
a clash between public and private interests. Although BECOL is in the private sector, it is
very closely associated in this matter with the government of Belize ... and there are public
interests of real importance on both sides of the argument. Both courts below have, although
for rather different reasons, rejected BACONGO’s challenge to the project. Their reasoning and
conclusions have not been shown to have been ill-founded. In their Lordships’ view this is
not a case in which, in the absence of an undertaking in damages, it would be right to halt
a major project which is of real importance to the economy of Belize.

If the provision of interim remedies provokes genuine dilemmas of competing
justices, the cost of litigation is even more difficult: litigation is frequently
not pursued, even in a good case, simply because it would be financially crip-
pling. There are again competing justices — the fear that too easy and risk-free
litigation will prejudice innocent defendants. Parties are required under the
Aarhus Convention to ‘consider the establishment of appropriate assistance
mechanisms to remove or reduce financial and other barriers to access
to justice’ (Art. 9(5)). The funding of litigation is however an extraordinarily
sensitive topic, going deep into national welfare states and national legal
systems.

The Aarhus Convention has rather more useful things to say on standing.
Traditional liberal legal systems have relied on the assertion of individual inter-
ests and rights. This rarely captures the collective and diffuse nature of harm to
environmental interests: although environmental harms can affect individuals
disproportionately or particularly seriously, issues such as chronic air pollution
or loss of biodiversity affect large numbers of people in not readily perceptible
ways.

The first two paragraphs of the Aarhus Convention’s access to justice pillar
use access to justice to guarantee the other two pillars.
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Aarhus Convention, Art. 9

1. Each Party shall, within the framework of its national legislation, ensure that any
person who considers that his or her request for information under article 4 has been
ignored, wrongfully refused, whether in part or in full, inadequately answered, or
otherwise not dealt with in accordance with the provisions of that article, has access to
a review procedure before a court of law or another independent and impartial body
established by law.

In the circumstances where a Party provides for such a review by a court of law, it
shall ensure that such a person also has access to an expeditious procedure established by
law that is free of charge or inexpensive for reconsideration by a public authority or review
by an independent and impartial body other than a court of law. Final decisions under this
paragraph 1 shall be binding on the public authority holding the information. Reasons
shall be stated in writing, at least where access to information is refused under this
paragraph.

The requirement for administrative (as well as judicial) review of access to envi-
ronmental information is a recognition of the limitations of formal, expensive
court proceedings. This innovation is contained also in the EU Directive on
access to environmental information, which provides that Member States must
provide a procedure under which the act or omission can be ‘reconsidered’ by
the same or another public authority, or ‘reviewed administratively by an inde-
pendent and impartial body established by law’, with the possibility for final
decisions to be made by a court ‘or another independent and impartial body
established by law’.!

Article 9(2) of the Aarhus Convention provides for review of an ‘act or omis-
sion subject to the provisions of article 6°. As discussed above (p. 112), the rules
on public participation provided by Art. 6 are implemented primarily through
amendments to integrated pollution prevention and control and EIA (Chapters
9 and 14); in an effort to pre-empt narrow rules of standing in the Member
States, EC legislation has introduced access to justice provisions to these pieces
of legislation.

More general provisions on standing in environmental matters are found in
Art. 9(3): “... each Party shall ensure that, where they meet the criteria, if any, laid
down in its national law, members of the public have access to administrative or
judicial procedures to challenge acts and omissions by private persons and public
authorities which contravene provisions of its national law relating to the envi-
ronment’. This suggests that it is desirable to allow members of the public to take
action against both private polluters and public regulators, but access to justice is

41" Article 6. In the UK, the Environmental Information Regulations provide for three tiers of
review: internal representation and reconsideration (reg 11); appeal to the Information
Commissioner, followed by the Information Tribunal (reg 18). There is then the final
possibility of judicial review before the High Court.
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strictly limited by reference to national law. We will concentrate on EU-level judi-
cial review here. Because standing has been notoriously restrictive at this level
(more so than in English law), it illustrates some of the key issues very nicely.

Article 230 EC provides for claims against the Community institutions. The
Member States and institutions are ‘privileged’ applicants, with absolute access.
Ordinary private litigants have a more difficult task.

EC Treaty, Art. 230

Any natural or legal person may ... institute proceedings against a decision addressed to that
person or against a decision which, although in the form of a regulation or a decision
addressed to another person, is of direct and individual concern to the former.

The interpretation by the European Court of Justice of ‘direct and individual
concern’ excludes most litigation over diffuse interests, paradigmatically envi-
ronmental protection. ‘Direct concern’ requires that the Community measure
directly affects the legal situation of the litigant, and leaves no discretion to
those who have the task of implementing it. More problematically, ‘individual
concern’ has been interpreted as requiring the measure to affect the applicant’s
position by reason of certain attributes peculiar to it, or by reason of a factual
situation which differentiates it from all other persons and distinguishes it indi-
vidually.*> The Greenpeace case classically illustrates how restrictive this is.*
Greenpeace, together with local individuals and local groups, attempted to chal-
lenge a Commission decision to grant funding to Spain for the construction of
two power stations, arguing breach of environmental law. The ECJ applied the
conservative interpretation of ‘individual concern’ outlined above. Greenpeace
was denied standing because the members it claimed to represent lacked stand-
ing: none of the local residents was affected in a way that distinguished them
from ‘all the people who live or pursue an activity in the areas concerned’.
Two recent cases for a brief period re-opened the question of ‘individual
concern’; only for the ECJ ultimately to reaffirm the status quo. Unidn de
Pequerios Agricultores (UPA)* involved a challenge to a regulation on the
common organisation of the market in oils and fats. In Jégo-Quéré,*> a fishing
company applied to the Court for the annulment of provisions requiring certain
fishing vessels to use nets with a minimum mesh size. In UPA, the Court of First
Instance (CFI) held the application to be manifestly inadmissible on the ground
that the members of the association were not individually concerned by the pro-
visions of the regulation. Advocate General Jacobs, on appeal to the EC]J, took a
more liberal approach to standing, and usefully reviewed the main arguments.

42 Case 25/62 Plaumannv. Commission [1962] ECR 207.

4 Case T-585/93 Stichting Greenpeace Council v. Commission [1995] ECR I1-2205; Case C-
321/95P Stichting Greenpeace Council v. Commission [1998] ECR I-1651.

4 Case C-50/00P Union de Pequefios Agricultoresv. Council [2002] ECR I-6677.

45 Case T-177/01 Jégo-Quéré et Cie SA v. Commission [2002] ECR I1-2365.



1

Public participation in decision making

Case (-50/00P Union de Pequenos Agricultores v. Council [2002]
ECR I-6677, Opinion of Advocate General Jacobs

37. 1 agree with UPA that the case-law on the focus standi of individual applicants is prob-
lematic. As I shall suggest below, the fact that an individual cannot (in most cases) challenge
directly a measure which adversely affects him, if it is a measure of general application,
seems unacceptable for, essentially, two reasons. First, the fourth paragraph of Article 230
EC must be interpreted in such a way that it complies with the principle of effective judicial
protection. Proceedings before national courts do not, however, always provide effective judi-
cial protection of individual applicants and may, in some cases, provide no legal protection
whatsoever. Secondly, the Court’s case-law on the interpretation of the fourth paragraph of
Article 230 EC encourages individual applicants to bring issues of validity of Community mea-
sures indirectly before the Court of Justice via the national courts. Proceedings brought
directly before the Court of First Instance are however more appropriate for determining
issues of validity than proceedings before the Court of Justice pursuant to Article 234 EC [the
preliminary ruling procedure], and less liable to cause legal uncertainty for individuals and
the Community institutions. In addition to those points, it may be arqued that the Court’s
restrictive attitude towards individual applicants is anomalous in the light of its case-law on
other aspects of judicial review and recent developments in the administrative laws of the
Member States.

Proceedings before national courts may not provide effective judicial protection of individ-
ual applicants

38. As is common ground in the present case, the case-law of the Court of Justice acknowl-
edges the principle that an individual who considers himself wronged by a measure which
deprives him of a right or advantage under Community law must have access to a remedy
against that measure and be able to obtain complete judicial protection.

39. That principle is, as the Court has repeatedly stated, grounded in the constitutional tra-
ditions common to the Member States and in Articles 6 and 13 of the European Convention
on Human Rights. Moreover, the Charter of fundamental rights of the European Union, while
itself not legally binding, proclaims a generally recognised principle in stating in Article 47
that ‘[e]veryone whose rights and freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal’.

40. In my view, proceedings before national courts are not, however, capable of guarantee-
ing that individuals seeking to challenge the validity of Community measures are granted
fully effective judicial protection.

41. 1t may be recalled, first of all, that the national courts are not competent to declare mea-
sures of Community law invalid ...

42. ... Access to the Court of Justice via Article 234 EC is however not a remedy available to
individual applicants as a matter of right. National courts may refuse to refer questions, and
although courts of last instance are obliged to refer under the third paragraph of Article 234
EC, appeals within the national judicial systems are liable to entail long delays which may
themselves be incompatible with the principle of effective judicial protection and with the
need for legal certainty. National courts - even at the highest level - might also err in their
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preliminary assessment of the validity of general Community measures and decline to refer
questions of validity to the Court of Justice on that basis. Moreover, where a reference is
made, it is in principle for the national court to formulate the questions to be answered by
the Court of Justice. Individual applicants might thus find their claims redefined by the ques-
tions referred. Questions formulated by national courts might, for example, limit the range
of Community measures which an applicant has sought to challenge or the grounds of inva-
lidity on which he has sought to rely.

43. Thirdly, it may be difficult, and in some cases perhaps impossible, for individual appli-
cants to challenge Community measures which - as appears to be the case for the contested
requlation - do not require any acts of implementation by national authorities. In that situ-
ation, there may be no measure which is capable of forming the basis of an action before
national courts. The fact that an individual affected by a Community measure might, in some
instances, be able to bring the validity of a Community measure before the national courts
by violating the rules laid down by the measures and rely on the invalidity of those rules as
a defence in criminal or civil proceedings directed against him does not offer the individual
an adequate means of judicial protection. Individuals clearly cannot be required to breach
the law in order to gain access to justice.

44. Finally, compared to a direct action before the Court of First Instance, proceedings
before the national courts present serious disadvantages for individual applicants.
Proceedings in the national courts, with the additional stage of a reference under Article
234 EC, are likely to involve substantial extra delays and costs. The potential for delay inher-
ent in proceedings brought before domestic courts, with the possibility of appeals within
the national system, makes it likely that interim measures will be necessary in many cases.
However, although national courts have jurisdiction to suspend a national measure based
on a Community measure or otherwise to grant interim relief pending a ruling from the
Court of Justice, the exercise of that jurisdiction is subject to a number of conditions and
is - despite the Court’s attempts to provide guidance as to the application of those
conditions - to some extent dependent on the discretion of national courts. In any event,
interim measures awarded by a national court would be confined to the Member State in
question, and applicants might therefore have to bring proceedings in more than one
Member State. That would, given the possibility of conflicting decisions by courts in differ-
ent Member States, prejudice the uniform application of Community law, and in extreme
cases could totally subvert it.

45. | consider, moreover, that proceedings before the Court of First Instance under Article
230 EC are generally more appropriate for determining issues of validity than reference pro-
ceedings under Article 234 EC.

46. The procedure is more appropriate because the institution which adopted the impugned
measure is a party to the proceedings from beginning to end and because a direct action
involves a full exchange of pleadings, as opposed to a single round of observations followed
by oral observations before the Court. The availability of interim relief under Articles 242 and
243 EC, effective in all Member States, is also a major advantage for individual applicants
and for the uniformity of Community law.
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47. Moreover, where a direct action is brought, the public is informed of the existence of
the action by means of a notice published in the Official Journal and third parties may, if they
are able to establish a sufficient interest, intervene ...

48. 0f even greater importance is the point that it is manifestly desirable for reasons of legal
certainty that challenges to the validity of Community acts be brought as soon as possible
after their adoption. While direct actions must be brought within the time-limit of two
months laid down in the fifth paragraph of Article 230 EC, the validity of Community mea-
sures may, in principle, be questioned before the national courts at any point in time ...

50. 1do not agree with UPA, however, that it follows from that conclusion that an applicant
who is not individually concerned within the meaning of the fourth paragraph of Article 230
EC, as that provision has hitherto been interpreted in the case-law, should be granted stand-
ing to challenge a regulation where an examination of the particular case reveals that the
applicant would otherwise be denied effective judicial protection.

51. First, there is - as the Commission points out - no support for that suggestion in the
wording of the fourth paragraph of Article 230 EC ...

52. Secondly, the Treaty confers upon the Community judicature the task of ruling on the
interpretation and validity of Community law; it is - as the Court of Justice has repeatedly
stated - not competent to rule on the interpretation and validity of national law. For the
Community judicature to examine, on a case-by-case basis, the existence in national law of
procedures and remedies enabling individual applicants to challenge Community measures
would in my view come perilously close to taking on a role not conferred by the Treaty.
Moreover, the Community judicature is not well placed to carry out what may in some cases
be a complex and time-consuming inquiry into the details of national procedural law. That
point is illustrated by the present case where the parties disagree on the applicant’s posi-
tion in Spanish law and where it is difficult, perhaps impossible, to determine on the basis
of the information in the file and the arqguments presented at the hearing whether the appli-
cant has an alternative remedy in national law.

53. Thirdly, to accept that /ocus standi under the fourth paragraph of Article 230 EC may
depend on national law - which is likely to differ as between Member States and to develop
over time - would inevitably lead to inequality and a loss of legal certainty in an area of law
already marked by considerable complexity ...

59. The key to the problem of judicial protection against unlawful Community acts lies there-
fore, in my view, in the notion of individual concern laid down in the fourth paragraph of
Article 230 EC. There are no compelling reasons to read into that notion a requirement that
an individual applicant seeking to challenge a general measure must be differentiated from
all others affected by it in the same way as an addressee. On that reading, the greater the
number of persons affected by a measure the less likely it is that judicial review under the
fourth paragraph of Article 230 EC will be made available. The fact that a measure adversely
affects a large number of individuals, causing wide-spread rather than limited harm, provides
however to my mind a positive reason for accepting a direct challenge by one or more of
those individuals.
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60. In my opinion, it should therefore be accepted that a person is to be regarded as indi-
vidually concerned by a Community measure where, by reason of his particular circum-
stances, the measure has, or is liable to have, a substantial adverse effect on his interests.
Advantages of the suggested interpretation of the notion of individual concern

61. A development along those lines of the case-law on the interpretation of Article 230 EC
would have several very substantial advantages.

62. First, ... it seems the only way to avoid what may in some cases be a total lack of judi-
cial protection - a déni de justice.

63. Secondly, the suggested interpretation of the notion of individual concern would con-
siderably improve judicial protection. By laying down a more generous test for standing for
individual applicants than that adopted by the Court in the existing case-law, it would not
only ensure that individual applicants who are directly and adversely affected by Community
measures are never left without a judicial remedy; it would also allow issues of validity of
general measures to be addressed in the context of the procedure which is best suited to
resolving them, and in which effective interim relief is available.

64. Thirdly, it would also have the great advantage of providing clarity to a body of case-
law which has often, and rightly in my view, been criticised for its complexity and lack of
coherence, and which may make it difficult for practitioners to advise in what court to take
proceedings, or even lead them to take parallel proceedings in the national courts and the
Court of First Instance.

65. Fourthly, by ruling that individual applicants are individually concerned by general mea-
sures which affect them adversely, the Court of Justice would encourage the use of direct
actions to resolve issues of validity, thus limiting the number of challenges raised via Article
234 EC. That would, as explained above, be beneficial for legal certainty and the uniform
application of Community law ...

66. A point of equal, or even greater, importance is that the interpretation of Article 230 EC
which I propose would shift the emphasis of judicial review from questions of admissibility
to questions of substance. While it may be accepted that the Community legislative process
should be protected against undue judicial intervention, such protection can be more prop-
erly achieved by the application of substantive standards of judicial review which allow the
institutions an appropriate ‘margin of appreciation” in the exercise of their powers than by
the application of strict rules on admissibility which have the effect of ‘blindly” excluding
applicants without consideration of the merits of the arguments they put forward.

67. Finally, the suggested interpretation of the notion of individual concern would remove
a number of anomalies in the Court’s case-law on judicial review. The most important anom-
alies arise from the fact that the Court has adopted different approaches to the notion of
individual concern and to other provisions of Article 173 of the EEC Treaty (now, after amend-
ment, Article 230 EC).

75. First, it may be acknowledged that the wording of Article 230 EC sets certain limits which
must be respected. All individual applicants do not have standing to challenge all Community
acts. However, | do not accept the proposition that the wording of the fourth paragraph of
Article 230 EC excludes the Court from re-considering its case-law on individual concern. It
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is clear, and cannot be stressed too strongly, that the notion of individual concern is capable
of carrying a number of different interpretations, and that when choosing between those
interpretations the Court may take account of the purpose of Article 230 EC and the princi-
ple of effective judicial protection for individual applicants. In any event, the Court’s case-
law in other areas acknowledges that an evolutionary interpretation of Article 230 EC is
needed in order to fill procedural gaps in the system of remedies laid down by the Treaty
and ensure that the scope of judicial protection is extended in response to the growth in the
powers of the Community institutions. While that case-law acknowledges that it may even
be necessary to depart from the wording of the Treaty to provide effective judicial protec-
tion, the Court is not required to take such a step in the present case, since the interpreta-
tion | propose is wholly compatible with the wording of the Treaty.

77 ... To insulate potentially unlawful measures from judicial scrutiny can rarely, if ever, be
justified on grounds of administrative or legislative efficiency. That is true in particular where
limitations on standing may lead to a complete denial of justice for particular individuals ...

79 Third, I am not convinced that a relaxation of the requirements for individual concern
would result in a deluge of cases which would overwhelm the judicial machinery. There is
no record of that having happened in those legal systems, inside and outside the European
Union, which have in recent years progressively relaxed their requirements for standing. The
instigation of proceedings by an individual pursuant to Article 230 EC is moreover subject to
a number of conditions. In addition to individual concern, applicants are required to show
direct concern, and actions must be brought within a time-limit of two months. While those
conditions have played only a limited role in the case-law in the past, their importance would
almost certainly increase in response to a relaxation of the requirement of individual concern.
It may be thought that a relaxation of the requirements for standing would therefore result
in an increase in the number of applications under the fourth paragraph of Article 230 EC
which, though appreciable, would not be insuperable.

This Opinion clearly influenced the Court of First Instance when it made its sub-
sequent decision in Jégo-Quéré. The CFI, however, provides a slightly different
reinterpretation of ‘individual concern’ (see para. 60 of the Advocate General’s
Opinion). According to the CFI, an applicant is individually concerned: ‘if the
measure in question affects his legal position, in a manner which is both definite
and immediate, by restricting his rights or by imposing obligations on him.
The number and the position of other persons who are likewise affected by the
measure, or who may be so, are of no relevance in that regard’ (para. 51).

The intention in both cases was clearly to liberalise standing, and thus indi-
viduals would be better able to challenge environmentally harmful decisions.
Individuals, however, are not the most obvious litigants in cases of diffuse envi-
ronmental harm, and the extent to which environmental interest groups would
benefit depends upon accepting that they hold rights and interests in the required
sense, or alternatively could rely upon the rights or interests of their members.
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Notwithstanding the Advocate General’s detailed critique of the ECJ’s restric-
tive approach, in UPA the Court confirmed its long-standing case law. The EC]J
held that it is for the Member States to ensure that there is access to a domestic
court (from which a preliminary reference can be made to the ECJ) and that
further change would require amendment of the Treaty. In a subsequent case,
the European Environmental Bureau (EEB) and other public interest groups
challenged the reauthorisation of paraquat, a pesticide. The CFI refused stand-
ing to the applicants, citing the cases above.

1-94/04 European Environmental Bureau v. Commission,
28 November 2005

48 ... applicants who, as in the present case, are not the addressees of an act may not claim
that they are individually concerned by it unless it affects them by reason of certain attrib-
utes peculiar to them, or by reason of a factual situation which differentiates them from all
other persons and distinguishes them individually in the same way as the addressee of the
act would be ...

50 ... the applicants claim, first, that they are especially affected by that act due to the
serious adverse effects it has on protection of the environment and workers” health, in the
form of a setback in the protection of those interests ...

53 ... it s clear that [the provisions of the challenged act] affect them in their objective
capacity as entities active in the protection of the environment or workers” health, or even
as holders of property rights, in the same manner as any other person in the same situation.
54 1t is apparent from the case-law that that capacity is not by itself sufficient to establish
that the applicants are individually concerned by the contested act ...

55 It follows from the foregoing that the alleged serious adverse effects the contested act
has on the applicants’ interests and property rights do not establish that they are individu-
ally concerned by the contested act.

56 Second, the applicants claim that [they] have special advisory status with the European
institutions, ... and that, in accordance with the stated goal in their statutes, some of the
applicants specifically requested the Commission not to include paraquat in Annex | to
Directive 91/414.

57 ... the fact that a person participates, in one way or another, in the process leading to
the adoption of a Community act does not distinguish him individually in relation to the act
in question unless the relevant Community legislation has laid down specific procedural guar-
antees for such a person ...

59 ... Community law, as it now stands, does not provide for standing to bring a class action
before the Community courts, as envisaged by the applicants in the present case.

60 Fourth, the applicants maintain that effective judicial protection, as enshrined in Articles 6
and 13 of the ECHR, which is applicable to the Community institutions pursuant to Article 6(2)
EU, means that the present action must be declared admissible because, first, proceedings
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brought before national courts would be lengthy, complex and costly and, second, those courts
are not able to rule on the questions raised in the present proceedings.

61 The Court of Justice has held [in UPA] that the right to effective judicial protection is one
of the general principles of law stemming from the constitutional traditions common to the
Member States and that that right has also been enshrined in Articles 6 and 13 of the ECHR

62 In the same judgment, the Court of Justice stated that by Article 230 EC and Article 241
EC, on the one hand, and by Article 234 EC, on the other, the EC Treaty has established a
complete system of legal remedies and procedures designed to ensure judicial review of the
legality of acts of the institutions, and has entrusted such review to the Community courts.
Under that system, where natural or legal persons cannot, by reason of the conditions for
admissibility laid down in the fourth paragraph of Article 230 EC, directly challenge
Community measures of general application, they are able, depending on the case, either
indirectly to plead the invalidity of such acts before the Community courts under Article 241
EC or to do so before the national courts and ask them, since they have no jurisdiction them-
selves to declare those measures invalid, to make a reference to the Court of Justice for a
preliminary ruling on validity ...

63 Lastly, it is apparent from the case-law that the admissibility of an action for annulment
before the Community courts does not depend on whether there is a remedy before a
national court enabling the validity of the act being challenged to be examined ...

64 1t follows that, according to the approach taken in the case-law of the Court of Justice,
the argument relating to effective judicial protection put forward by the applicants is not in
itself sufficient to justify the admissibility of their action

65 Fifthly, the applicants maintain that their action must be declared admissible by virtue
of the principle of equality of arms. Suffice it to note that it is apparent from the case-law
that the mere fact that an applicant is affected by an act in a manner opposite to that in
which a person entitled to bring an action for annulment of that act is affected is not suffi-
cient to confer standing on that applicant ... In those circumstances, even if the intervener
did have standing to bring an action for annulment of the contested act, as the applicants
maintain, that fact alone would not establish that the applicants meet the requirement of
being individually concerned by the contested act or exempt them from having to prove that
they meet that requirement.

That is not quite the end of the story. The Regulation for the implementation
of the Aarhus Convention at EU level attempts to enhance the standing of envi-
ronmental interest groups. Environmental interest groups? are given the right
to ask a Community institution or body to review internally an administrative
act or omission; Art. 12 then provides that ‘the non-governmental organisation
which made the request for internal review pursuant to Article 10 may institute

46 Article 11 requires ‘an independent non-profit making legal person’, which has ‘the primary

stated objective of promoting environmental protection in the context of environmental law’,
which has existed for more than two years, and is actively pursuing that objective. The subject
matter of the request must be covered by its objective and activities.
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proceedings before the Court of Justice in accordance with the relevant provi-
sions of the Treaty’. This is designed to open up standing only to environmen-
tal interest groups. Whilst this might be justified narrowly by referring to the
Aarhus Convention, the complaints of inequality are not difficult to imagine. It
is also a ruse — a clever ruse, but the ECJ has said that Treaty amendment (not
secondary legislation) is necessary to amend Art. 230. It is not a foregone con-
clusion that review of the reconsidered decision will open up review of the
initial, contested decision. The EEB in the above case argued that the statement
of reasons in the Commission’s proposal for this Regulation was relevant to the
admissibility of its claim. Whilst the precise issue of the application of the
Regulation is not considered, the CFI ‘notes, first, that the principles governing
the hierarchy of norms ... preclude secondary legislation from conferring
standing on individuals who do not meet the requirements of the fourth para-
graph of Article 230 EC’. The statement of reasons in the Commission’s pro-
posal ‘does not release [the applicants] from having to show that they are
individually concerned by the contested act. Moreover, even if the applicants
were acknowledged as qualified entities for the purposes of the Aarhus
Regulation Proposal, it is clear that they have not put forward any reason why
that status would lead to the conclusion that they are individually concerned by
the contested act’ (paras. 67-8). How the Community Courts will approach the
actual Regulation now it has been passed remains to be seen.

There is undoubtedly an assumption in the Aarhus Convention that broad
standing is desirable, and restricted access to justice is certainly in tension with
the spirit of the Convention. Whilst not strictly a question of ‘access to justice’,
disputes under the Convention are revealing: unusually for international envi-
ronmental law (although less so in human rights treaties) the compliance mech-
anism under the Aarhus Convention may be triggered by a member of the
public, as well as a state Party. Whatever its ‘spirit’, however, the ‘letter’ of the
Aarhus Convention is limited on access to justice, deferring to national law. This
may reflect the fact that access to justice is often the most sensitive of the access
principles, evoking concern that excessive litigation will lead to a focus on pro-
cedures at the expense of effectiveness, tying up resources better spent on other
regulatory activity. Carol Harlow, in the article at the beginning of this section
(p. 115), expresses concern that the involvement of interest groups in litigation
politicises the judicial process: ‘If we allow the campaigning style of politics to
invade the legal process, we may end by undermining the very qualities of cer-
tainty, finality and especially independence for which the legal process is
esteemed’ (p. 2).

6 The challenges of public participation

Public participation in environmental decision making is on the whole
awelcome development. Genuine dilemmas are, however, raised by any claimed
move to more participatory (rather than representative) forms of democracy.
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The prime concern must be that, paradoxically, ‘participation’ might actually
enhance exclusion.

Creating institutions and situations in which meaningful public participa-
tion or deliberation can take place is the greatest challenge for those who advo-
cate enhanced public participation in environmental decision making. We
should be aware of who is allowed or willing to participate, and how the
grounds of the debate might work to exclude some ideas and some people.
Exclusion can be direct, by explicitly restricting access to the forum, for example
by inviting only certain ‘sensible’ environmental groups, or only those physi-
cally affected by a particular development, to provide information or take part
in debate. There are less obvious forms of exclusion. The institutions in which
debate takes place may be physically remote or otherwise poorly accessible by
those who lack insider knowledge — think, for example, of the obscurity of
much EU decision making. The nature of the debate may also serve to margin-
alise certain positions: debates framed in overwhelmingly technical or scientific
terms could limit the discussion to competing experts. It is not unusual to see
limitations placed on what counts as ‘legitimate’ reasoning in environmental
debate: most obviously, a narrow approach to ‘sound science’ or economic
efficiency can mean that other concerns are dismissed as ‘irrational’ or
‘NIMBYism’ (‘not in my back yard’). The terms of the debate on GMOs, for
example, until relatively recently took this line. The Aarhus Convention demon-
strates very little concern with the mechanics of public participation or with the
possible exclusion of the poorly educated or poorly organised.

The real emphasis in the Aarhus Convention is on the involvement of envi-
ronmental interest groups, and it seems to be assumed that they automatically
have the capacity to engage in meaningful participation. If no attention is given
to this issue, however, only larger, well-resourced environmental interest groups
will be empowered, with dangers of capture and exclusion. And the funding of
environmental interest groups, as happens, for example, at EU level,¥ is an
important but far from simple solution. It exacerbates concerns that already
exist about the ‘taming’ of public interest groups by their involvement in official
processes, which ‘could be envisaged as a process of enrolment into unarticu-
lated dominant discourses and traditional networks of power’.*8

Although the involvement of public interest groups potentially provides
a forum for citizen participation,* the uncertain role of the more general public
under the Aarhus Convention calls into question the process-focussed objectives

47 Decision 466/2002 laying down a Community action programme promoting non-
governmental organisations primarily active in the field of environmental protection OJ 2002
L75/1.

8 Sue Weldon and Brian Wynne, Assessing Debate and Participative Technology Assessment

(ADAPTA) Project No. Bio-CT98-0318 Annex No 6. The UK National Report (Centre for the

Study of Environmental Change, Lancaster University, January 2001), p. 17.

See Deirdre Curtin, ‘Private Interest Representation or Civil Society Deliberation? A

Contemporary Dilemma for European Union Governance’ (2003) 12 Social and Legal

Studies 55.
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of public participation, particularly when elected representatives, with a more
multi-faceted conception of the public interest, make the final decision.
Environmental interest groups are not representatives of the ‘public’, or even the
‘public interest’. The following extract discusses the role of environmental inter-
est groups at an international level, but similar questions arise with respect to
domestic ‘participation’.

Karen Morrow, ‘Public Participation in the Assessment of the Effects
of Certain Plans and Programmes on the Environment’ (2004) 4
Yearbook of European Environmental Law 49, pp. 54-7

Favourable views of NGO participation are usually based on the notion that such groups are
‘acting as the identifiable voices of broad segments of civil society’, importing the notion of
the desirability of their playing a representative or at least quasi-representative role ...

The employment of NGOs as a form of proxy for the general public leads to a view of
public participation that, while workable and certainly convenient, is, at the same time,
inevitably reductionist and potentially problematic. It is arguable that the incorporation of
NGOs as players in international environmental law and policy allows 1GOs [international gov-
ernmental organisations] and states to take a useful shortcut to some sort of democratic cred-
ibility at comparatively little financial cost and less effort. It allows them to pay lip service
to the ideals of public participation without having to tackle the difficulty of getting the public
in its broader guise to engage with the decision-making processes in question ...

The proxy role accorded to NGOs in international environmental law does, however, give
significant cause for concern as, by employing this subtly bastardized version of public partic-
ipation, its whole character is in fact altered from a notional mechanism of participative democ-
racy to a practical alternative form of representative democracy. This proves problematic in its
own right as, once NGOs reach a certain critical mass, they cease to be organs of participative
democracy and become de facto representative in their function - but without an electoral
mandate. This means that they must seek their legitimacy by other means, for example
through their expertise. These arguments may also serve to justify the quasi-representative
role of NGOs in international environmental law. An alternative lens through which to view the
‘representative’ function of NGOs can be found in regarding them not as representatives of
individual members of the public in the same way as an elected politician, but instead as rep-
resentatives of otherwise inadequately covered interests. In this way the quasi-representative
role of NGOs could be viewed as complementary to that of mainstream representative democ-
racy rather than inimical to it ...

... NGOs certainly have a great deal to contribute to decision-making processes, bringing
new or additional voices to the fore, providing alternatives to the dominant official version
of the public interest. Even more significantly, NGOs can bring considerable and varied exper-
tise to the decision-making process and this is augmented by their ability to exploit estab-
lished networks to add breadth and depth to their input. The ability of NGOs to make linkages
across geographical, political, and hierarchical barriers and their (albeit flawed) ability to give
voice to otherwise poorly or even unrepresented interests, such as those of the planet or
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future generations, places them in a good position to augment traditional state and 1GO
inputs into law and policy-making processes ...

There is an additional caveat that should be kept in mind when considering NGOs as the
prime harbingers of public participation in international environmental law and policy, in the
form of the danger of NGOs becoming the new technocracy, squeezing out less officially sanc-
tioned forms of public participation. Favoured status for certain NGOs may even push less
favoured NGOs out of the arena. The net result is the creation of a new type of decision-
making ‘closed shop’, as cut off from outside influence as that which it replaced. This is a
very real danger given the convenience and benefits that accrue to 160s and NGOs in their
interactions with one another.

The Aarhus Convention actually says little about public participation at an
international level, simply requiring Parties to ‘promote’ the application of the
principles in the Convention ‘in international environmental decision-making
processes and within the framework of international organizations in matters
relating to the environment’ (Art. 3(7)). The Aarhus Convention is most con-
cerned with the role of environmental interest groups domestically. And inter-
est groups are likely also to dominate here, particularly in more strategic
decision making: the effect of plans and programmes, for example a national or
regional ‘waste strategy’, on individuals is not readily perceived; nor is it likely
to be obvious to individuals what they can contribute.

Whilst there are real concerns about the likely dominance of interest groups
(rather than the ‘public’ more generally), we should be clear: industry and busi-
ness groups are always likely to have a say in decision making, and the presence
of environmental interest groups provides a useful counterbalance. A recogni-
tion of the ‘public interest’ in the environment could also balance the common
willingness of courts and administrators to align the economicbenefit of a devel-
opment with the more general ‘public interest’. This leads to another caveat,
however. Disparity of resources makes it difficult for environmental interest
groups to exert the same influence as industry on decision making: ‘in the face
of the expertise that business interests are able to mobilise, NGOs can find
themselves breathless, lacking real weight in the decisions taken by the bodies
in which they participate’.>® Environmental interest groups always have to be
cautious that their limited involvement does not simply disguise the continued
dominance of economic interests.”!

In this chapter we have touched on international, EU and domestic arrange-
ments for public participation. One further form of exclusion is in the frequent
mismatch between the level of participation and the level of decision. For
example, the UK held an ambitious, if flawed, process of public participation
over policy on agricultural biotechnology in 2003, discussed in Chapter 2,

50 Luigi Pellizzoni, ‘Responsibility and Environmental Governance’ (2004) 13 Environmental
Politics 541, p. 559. 51 See also the extract from Peterson and Bomberg: Ch. 4, pp. 146-8.
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pp. 79-81. The results of this sort of innovative and exciting public debate are,
however, difficult to feed into EU-level decision making on GMOs (Chapter 5);
and their role in international trade rules (Chapter 7) is still more problematic.
Public participation at EU or international level cannot compensate for
this gap, if only because it is associated more or less entirely with pan-European
or international interest groups. The reality of public participation as decision
making communities expand geographically is a huge dilemma. And GMOs
are by no means an isolated example. Siting waste incinerators in the UK,
for example, has been contentious over recent years. It is subject to local
public participation under planning law and EIA. However, this local partici-
pation takes place in the context of a decision taken at EU level to reduce the
amount of waste going to landfill, which is bound to divert at least some waste
to incineration.>

And finally, there are legitimate concerns about the time and expense of pro-
cedural rights. The tension between public participation and reasonably swift
and decisive regulation is acute, and environmental interest groups should
be particularly concerned that making regulatory activity more difficult may
simply strengthen the status quo. And if public participation does successfully
introduce a plurality of perspectives into decision making, one result could be
unduly complex solutions, which attempt to incorporate incompatible posi-
tions. However, to argue that environmental decisions can be made well
without some breadth of involvement involves a mistaken understanding of
environmental issues, which are rarely one-dimensional technical decisions.
And whilst a balance needs to be achieved, the inevitable involvement of indus-
try suggests that environmental interest groups have an important contribution
to make to decision making.

7 Conclusions

Public participation is an important theme in contemporary environmental
decision making at all levels. The language at least is now very well established,
and governments and business seem to have lost much of their fear of the devel-
opment. Putting in place functioning institutions for meaningful public
involvement is, however, if anything an even more daunting challenge. GM
Nation?, discussed in Chapter 2, should remind us that reaching the ‘grass roots’
is difficult, as is overcoming the appeal of elite, disinterested ‘expert’ advice.
Nevertheless, the mainstream acceptance that public participation is an impor-
tant part of environmental decision making is to be welcomed, subject to some
important reservations.

52 See the discussion in Maria Lee, ‘Public Participation, Procedure and Democratic Deficit in EC
Environmental Law’ (2002) 3 Yearbook of European Environmental Law 193.
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Maria Lee and Carolyn Abbot, ‘The Usual Suspects? Public Participation
Under the Aarhus Convention’ (2003) 66 Modern Law Review 80,
pp. 107-8

A serious limitation of the Aarhus Convention, which reflects a more general failure in
the movement towards participation, is the lack of engagement with the real nature of
participation. Public participation is potentially a very radical innovation, and even in its
more modest guises, challenges not only expertise based administrative decision-making,
but also the appropriate role and the legitimacy of representative democracy. There is little
sign that these challenges are recognised, as a problem or an opportunity.

Concern about public cynicism and disillusionment with traditional mechanisms of rep-
resentative democracy probably encourages attempts to organise more direct participation,
but it is far from a straightforward solution. Whatever the benefits of multiple perspectives
on environmental problems, moves to participation suffer from a failure to consider the
quality of the process. If public participation ‘simply holds a mirror up to the pattern of
power in the community; if the rich and well-organized are heard, while the poor and
minorities are weakly represented’,>* the wisdom of devaluing or at least de-emphasising
the institutions of representative democracy must be doubted. Whilst we must not be naive
about the real-life weaknesses of representative democracy or expert decision-making on
environmental issues, this question of power is central to how public participation works.
A move to participation needs to be informed by an awareness of the existing distribution
of power and how participation will affect that power. We need to think about who (or
what, perhaps the environment really is the winner) benefits most from the practical man-
ifestation of public participation. International discussions of public participation often
emphasise traditionally marginalised groups for special inclusion in public participation
mechanisms - ‘indigenous peoples, local communities, women, youth’, as well as NGOs.>*
Whatever the problems and ambiguities in that list, it is notable that the Aarhus Convention
makes no comparable attempt to broaden participation. The real emphasis in the Aarhus
Convention is on the involvement of NGOs. Since industry involvement is not likely to
wither away (and we would not suggest that it should), the involvement of NGOs in envi-
ronmental requlation provides an important balance. However, we should always be aware
of the dangers of claiming that NGOs ‘represent” anybody, and of the possibility that a
small (even if larger than before) number of participants will wrap up important decisions.
More generalised public participation of course faces real obstacles. There has been
provision for public participation in planning law for over three decades, but it is still dom-
inated by professional planners, statutory consultees such as the Environment Agency, and

53 Barry Barton, ‘Underlying Concepts and Theoretical Issues in Public Participation in

Resources Development’ in Donald Zillman, Alastair Lucas and George (Rock) Pring (eds.),
Human Rights in Natural Resource Development: Public Participation in the Sustainable
Development of Mining and Energy Resources (Oxford University Press, 2002), p. 109.

> George R. Pring and Susan Y. Noé, ‘The Emerging International Law of Public Participation

Affecting Global Mining, Energy and Resources Development’ in Zillman et al., Human
Rights, p. 59.
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organised special interest groups, rather than the general public. The Aarhus Convention
does not address this phenomenon, and given low levels of participation in even the most
basic form of political participation at a local level - voting ->> we perhaps should not be
too optimistic about change.

Whatever the pros and cons, addressing questions of public participation at the
international or EU level should perhaps be more controversial than it has been:
‘Public participation is a matter of a nation’s legal, political and administrative
arrangements, and therefore closer to the heart of national sovereignty than
many other issues in international environmental law. How a nation wishes to
conduct its public affairs is a very political matter.’> International conventions,
including the Aarhus Convention, typically use vague language, are deferent to
national law and custom, and are in any event subject to only weak enforcement.
The way in which the signature of the Aarhus Convention by all Member States
and the EU has allowed discussion of the legitimacy of EC legal intervention in
this area to be sidestepped, or at least delayed, is far more important than its
directlegal impact. And in a mutually reinforcing circle, the EC law in turn gives
real teeth to the Convention.

8 Further reading

For detailed legal analysis in this area, see Robert McCracken and Gregory Jones, ‘The
Aarhus Convention’ [2003] Journal of Planning and Environmental Law 802, analysing the
Convention in terms of a ‘shift from a paternalistic to a participatory approach to envi-
ronmental decision making’, and Jonas Ebbesson, ‘The Notion of Public Participation in
International Environmental Law’ (1997) 8 Yearbook of International Environmental Law
51, which considers the move to public participation in international environmental law.
Philip Coppel, ‘Environmental Information: The New Regime’ [2005] Journal of Planning
and Environmental Law 12, is a very useful review of the regime for access to environ-
mental information in the UK.

There is a large literature on the use (and abuse) of ‘public participation’ and ‘civil
society’ at EU level. The special issue of the European Law Journal (8(2002)1) devoted to
new approaches to governance has some very useful papers in various contexts, includ-
ing, but also going beyond, environmental law.

The Aarhus Convention website provides information on the implementation of the
Convention: www.unece.org/env/pp/welcome.html.

> Turn-out was about 28 per cent in local elections in England and Wales in 1999 and 2000; see
House of Commons Public Administration Select Committee, Session 2000-1 Sixth Report,
Innovations in Citizen Participation in Government, para. 12.

% Barton, ‘Underlying Concepts and Theoretical Issues’.



Part Il
The EU Context

Preface to Part Il

In this Part of the book we embed environmental law and policy in a European
context. This context is made up of a complex of European law and policy-
making institutions and adjudication and enforcement bodies. The relationship
between European Union (EU) law and policy in this context is highly intricate
and politically charged (both at the EU and Member State levels) such that
the line between non-binding legal instruments and areas of policy ‘hardened’
up over time to create firm obligations is at times difficult to draw. Key
principles (for example precaution) also appear to straddle the law—policy
divide: although their legal nature is somewhat uncertain, they do feature in the
European Community (EC) Treaty’s Title on the Environment, and the Court
of First Instance (CFI) and the European Court of Justice (ECJ) have been pre-
pared to assess the actions of both the EU institutions! and the Member States?
by reference to them. The status of ‘principles’, and the absence of a hard
definition, both makes them important policy guidance and suggests that they
are not likely to play a very strong role in judicial review. A sense of the com-
plexity of the institutional arrangements, and the relationship between law and
policy, is provided by Damian Chalmers.

Damian Chalmers, ‘Inhabitants in the Field of EC Environmental Law’
in Paul Craig and Grainne de Burca (eds.), The Evolution of EU Law
(oxford University Press, 1999), pp. 672-84

The assumption at the heart of the [EU’s Fifth Environmental] Action Programme of collabo-
ration is a heuristic one of a shared vision of society. It does not sit easily with pluralistic
theories which see the political process as a form of elite competition or social theories which
emphasize social fragmentation and cultural diversity. The 1990s have departed from this
vision by, first, witnessing change in the habits of pre-existing actors in the field in a manner

! For example Case T-13/99 Pfizer Animal Health SA v. Council [2002] ECR II-3305, see Ch. 1,
pp. 23-5.

2 See, for example, C-293/97 R v. Secretary of State for the Environment, Transport and the
Regions ex p. Standley [1999] ECR I-2603, Ch. 1, p. 37. See also Case C-127/02 Landelijke
Vereniging tot Behoud van de Waddenzee v. Staatssecretaris van Landbouw, Natuurbeheer en
Visserij [2005] 2 CMLR 31, Ch. 15, pp. 651-3.
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whereby EC environmental law has become a field of forces - something to be vied over,
with each actor seeking to imprint its vision/interpretation on EC environmental law.

Many national governments have thus become more antagonistic to the development of
EC environmental law. Part of this resulted from the wider legitimacy crisis affecting the
European Union. There were also reasons specific to the field which brought about this
change. EC environmental law had begun to challenge the symbolic capital enjoyed by
national governments over their territories in a variety of ways. Traditionally, the poor appli-
cation of EC environmental law had resulted in dissonant national interests finding voice in
the policy process not at the law-making stage but at the stage of implementation. The
Commission threatened to foreclose this option at the end of the 1980s ...

Secondly, there was the 1990 Commission proposal to place a tax on carbon dioxide emis-
sions. While not the first environmental tax to be proposed by the Community, it was by
some way the broadest. This had important symbolic implications. Tax-raising powers have
traditionally been bound up with state-building, in that the submission to fiscal obligations
they place on a populace suggests the construction of a unitary territory with the central
authorities presenting themselves as a ‘fount of sovereignty’.

Thirdly, EC environmental law was beginning to create a space between the state and its
citizens within national territories. The Directive on Environmental Impact Assessment, in
particular, created new political structures and forms of engagement by granting the public
concerned the right to be informed and the opportunity to express an opinion on develop-
ments covered by the Directive. This intruded directly on the political praxis of a state’s
own subjects within that state’s territory and Member States’ traditional ability to control
that praxis.

The second feature of the 1990s was an increase in the number of actors participating in
the EC environmental legal field. This has resulted in the field becoming more fragmented
and disparate, with its becoming increasingly difficult for any actor to acquire sufficient
capital to exercise a hegemony over the field.

There has thus been a burgeoning of the public sphere in Brussels as NGOs have sought
to expand their influence ...

Industry has also intervened more directly in EC environmental law rather than through
the mediation of national administrators ...

The increased number of NGOs and industries which participate in the Brussels processes
have made these ‘groupings’ less and less homogenous. The structures, interests, and con-
tacts of the NGOs vary considerably. Correspondingly, industrial interests are often compet-
ing rather than convergent with strong national rivalries often persisting. One finds,
furthermore, that NGOs and industry are not always in opposition.

The final group of actors who have emerged strongly on the field are scientists. Science
is perceived as enjoying a monopoly over the detection, identification, and solution of most
environmental problems. Scientists and scientific communities have therefore always
enjoyed considerable symbolic and informational capital in this field. The trans-national
nature of scientific discourse has facilitated EC governance by rooting regulation around
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concepts which are blind to national structures. In addition, the reductionist, neutralizing,
universalizing language of science allows bureaucrats to engage in a discrete process of
systematization, classification, and differentiation autonomous from wider social or cultural
considerations.

In the 1970s and 1980s policy-making was science-based, but it was confined by the pre-
dominant regulatory style of pollution control. Such a style acknowledged that damage to
the environment was being perpetrated, but sought to limit it in a socially or politically
acceptable way. Many of the standards developed were often the result of pork-barrelling
within the Council with little clear external rationale behind the thresholds finally adopted.

The development of judicially enforceable norms; the establishment of formal, horizontal
structures of communication between the national administrations of Member States,
between national administrations and private parties, and between private parties; the
administration and implementation of EC environmental policies or policies into which EC
environmental considerations have been integrated have all resulted in EC environmental
law being used in a multiplying number of arenas. A variety of examples come to mind.
NGOs have sought to use the EC Courts to annul Community policies and acts of the EC insti-
tutions. They have also sought to use the Court and, with more success, the Ombudsman to
challenge national policies. Both industry and NGOs are increasingly using national courts to
pursue their own interests. Environmental norms are increasingly having to be administered
by a large number of ministries or state agencies. Local authorities are having to consider
questions of EC environmental law in the exercise of their duties, inter alia in the fields of
planning, air pollution, and waste. Private parties are increasingly using EC environmental
law to gain voice in these proceedings ... The wider diversity of venues within which there
is an interest in EC environmental law is likely to be the central influence on the field in the
years to come, and conclusions can only be drawn tentatively.

The first consequence is that barriers to entry to the field have been reduced. Many of the
institutions mentioned in the preceding paragraph are more accessible and have a presence
for local actors which is not possessed by EC institutions ...

Fragmentation within the field benefits the increasing number of ‘non-national” actors
who are present on the field. These are operators whose horizons, internal systems of orga-
nization, and communication are not bounded, significantly, by national administrative struc-
tures. The increase in venues to use EC environmental law allows them to arbitrage between
arenas - to engage in multiple lobbying, judicial politics in a variety of jurisdictions, internal
interpretation, and application of norms across a variety of jurisdictions. For them the con-
cepts of ‘supranational” and ‘infranational” have little resonance as they seek to acquire
capital in any arena within which the opportunity presents itself.

The field is, finally, likely to become increasingly polydimensional in nature. Systems of
integration and co-operation may emerge which are not in any sense hierarchical but which
create EC environmental law as surely as legislation from Brussels. Codes of conduct between
industries is one example. Internal standards of operation of multi-national enterprises is
another. This need not be merely non-statal activity but may also develop from interstatal
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developments. The requlation establishing the European Environment Agency also sets up
an observation network (EIONET), one component of which requires that ‘national focus
points” be set up which pass information onto the Agency and other members of the
network. More normatively, a network of national environmental agencies was established
in 1992, now called the EU Network for the Implementation and Enforcement of
Environmental Law (IMPEL), which considers questions of enforcement and implementation
of EC environmental law.

The various ‘inhabitants’ of EU environmental law identified by Chalmers are
faced with many different environmental problems on a grand scale. Various
reports on the state of the environment have been compiled by the EU insti-
tutions, including by the European Environment Agency (EEA), a primarily
information-gathering (rather than enforcement or standard-setting) organ-
isation. These suggest that environmental improvements have occurred in the
case of certain environmental media and sectors, but that there remain areas
of serious concern, a prognosis echoed by the European Commission as a
background to its policy plans set out in its Sixth Environmental Action
Programme.’

European Commission, Sixth Environmental Action Programme,
Environment 2010: Our Future, Our Choice COM (2001) 31 final, pp. 2-3

Despite the improvements on some fronts, we continue to face a number of persistent
problems. Of particular concern are climate change, the loss of biodiversity and natural habi-
tats, soil loss and degradation, increased waste volumes, the build-up of chemicals in the
environment, noise and certain air and water pollutants. We also face a number of emerg-
ing issues such as pollutants that affect the functioning of our hormone systems. Forecasts
suggest that, with current policies and socio-economic trends, many of the pressures that
give rise to these problems, such as transport, energy use, tourist activities, land-take for
infrastructure, etc., will worsen over the coming decade.

The third assessment report of the EEA, European Environment, confirms the
trend that whilst some areas have improved in terms of environmental quality,
these improvements are balanced by degeneration in others.* The Agency relies
upon quantitative assessment methods, referred to as ‘facts and figures’.
However, this methodological approach does not prevent the Agency in the
third report from advocating particular regulatory approaches.

There is still a heavy emphasis on the use of traditional requlatory instruments in specific
areas to deal with environmental issues. Environmental impacts caused by economic

3 See Ch. 4, pp. 149-51.

4 This report now forms part of a more general report published by the European Environment
Agency, The European Environment: State and Outlook (EEA, 2005). See particularly the
‘executive summary’, pp. 16 ff. The third report differs in geographical coverage from the
previous reports by addressing also central Asia and the whole of the Russian Federation.
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developments and general patterns of production and consumption are typically not taken
into account. Other instruments, such as economic instruments and voluntary agreements,
which are more appropriate tools to deal with such impacts are being developed in the
EU, but have as yet not been used to any large degree across the European region ... A
better balance of policy action - between regulatory measures to deal with specific envi-
ronmental problems and the use of economic and other instruments to deal with the envi-
ronmental impacts of sectoral activities - will be indispensable for the transition towards
sustainable development. (pp. 7-8)

This draws the report beyond a purely ‘state of the environment’ remit and
towards the realm of instrument choice and policy making.> As observed by
Damian Chalmers, there is a ‘premium on information’ in the EU system:

A claim to prove a new form of environmental damage or a causal connection between
certain activities and environmental damage has significant policy implications. As Shapiro
observes a finding that vehicle emissions are responsible for 90 per cent of air pollution
in a given area is a powerful form of agenda-setting which imposes an imperative to act.®
The European Environment Agency has by its own admission found it increasingly diffi-
cult to divorce itself from policy-making. Reference is being made to its work in policy-
making. Actors are using its information to refine their views on particular policies.
(p. 684)

In this latest report there is clearly some acknowledgement of the part
played by EU policies in the creation, or exacerbation, of the ‘environmental
crisis’ described. As well as the oblique references to the environmental
impact of ‘continuing economic growth’, the Agency states that, at the
Johannesburg World Summit on Sustainable Development, ‘the role of
Europe as the originator of several of the world’s environmental problems was
highlighted. European cooperation can therefore, if there is the political will,
play a major role in attaining global progress towards sustainability’ (p. 8). On
the other hand, environmental improvements are in part attributed by the
Agency to the shift away from centrally planned economies, to market
economies such as those currently in existence in the Member States of the
Union.

EEA, Europe’s Environment: The Third Assessment (Summary)
(EEA, 2003), pp. 6-7

The last decade of the 20th century saw substantial changes in economic terms in Europe.
Under conditions of steady economic growth throughout most of the period, western Europe
continued to move from an agricultural and manufacturing base towards a more service
oriented society. Central and eastern Europe saw transition to a market economy coupled

5> See Ch. 4, section 3 (c), on environmental governance and regulatory change.
¢ Martin Shapiro, ‘The Problem of Independent Agencies in the United States and the European
Union’ (1997) 4 Journal of European Public Policy 276, p. 285.
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with the political process of accession to the European Union. In the twelve countries of
eastern Europe, Caucasus, and central Asia (EECCA), there was a slower transition to a
market economy, but nonetheless radical departures from the previously centrally planned
economies.

These developments have resulted in overall reductions in emissions of greenhouse gases,
and, in central and eastern Europe and EECCA, reduced pressure on water resources from agri-
culture and industry and lower diffuse emissions from agriculture to the ground and air. In
central and eastern Europe and EECCA, economic restructuring was also the major driving
force behind the observed reductions in emissions of air pollutants.

On the negative side, land abandonment due to economic restructuring in central and
eastern Europe and EECCA is threatening biodiversity. Furthermore, economic growth is
making the achievement of individual burden-sharing targets for greenhouse gas emissions
challenging for many western Europe countries. Urban development and transport infra-
structure is stealing soil and fragmenting habitats in many places across the region.
Overfishing is threatening marine natural resources.

This works to detract attention from the contribution of capitalist economies
to environmental problems. The following provides a forceful reminder of the
original, and still prevalent, economic aims of the Community (in this case in
the context of the regional policy of the European Union — an area fraught with
difficulties from an environmental perspective’) albeit that these economic
aims are now being pursued in conjunction with the Union’s environmental
policy. The author argues that there has been (perhaps until now) little
reflection on the part played by the EU in worsening the state of the environ-
ment in Europe, and beyond.

David Wood, ‘Challenging the Ethos of the European Union: A Green
Perspective on European Union Policies and Programmes for Rural
Development and the Environment’ in Jane Holder and Donald
McGillivray (eds.), Locality and Identity: Environmental Issues in Law
and Society (Ashgate, 1999), pp. 60-1

The European Union is a capitalist organisation. This point is almost too obvious to state, yet
it seems all too often ignored that as such it reflects the ideology, law and policy character-
istic of capitalist industrialism. Its ethos is to make the European Union a strong and com-
petitive economic power on world markets.® With respect to rural areas, European Union
Commissioner, Padraig Flynn, has stated that the aim of policy is ‘integration of European
Union areas into the rapidly globalizing world economy’.

7 See, in particular, Joanne Scott, Development Dilemmas in the European Community:
Rethinking Regional Development Policy (Open University Press, 1995).

8 Commission of the European Communities, Agenda 2000 — Volume 1: For a Stronger and Wider
Union (1997).
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At the same time, the EU tries to mitigate the worst effects of those markets on its pop-
ulation. This mitigation is carried out both by direct aid (such as the Structural Funds) and
protectionist tariffs (in the Common Agricultural Policy), but also by continually aiming to
increase production and consumption (the throughput of energy) overall with the aim of
raising the poorest along with the rich. Because this requires ever increasing resources and
ever more capacious sinks for wastes, it is unsustainable.

But the EU refuses to take any direct responsibility for the way in which it operates, refer-
ring to the rationale behind policy with phrases like ‘the Union will have to adjust to the
continued process of globalization”.? This implies that the market is beyond control and that
Europe is merely following an inevitable economic tide. In fact the European Community is
a key player in the growth of the global free market, and the EU remains one of the three
regions (the ‘triads’) vital to its dominance. This attitude is part of the political ideology of
globalisation and results in particular policy choices with very specific kinds of results in
terms of environmental destruction and income and quality-of-life disparity at global and
local levels. It also involves the deliberate and anti-democratic ceding of the already limited
popular mandate of the EU to unelected, unaccountable, yet extraordinarily biased global
bodies like the [World Trade Organisation] which operate largely in the interests of the
transnational corporations.

There is clearly great potential for conflict between the type of economic
‘progress’ advanced by the Union and the movement for environmental protec-
tion (especially when considering the rapid transformation of rural areas in
order that they may ‘catch up’ with richer parts of the EU). Nevertheless, from
very unpromising beginnings, a firm legal basis for environmental policy has
been achieved. Environmental protection policy now exists in a considerably
advanced legal form, as witnessed by the symbolic strength of the commitment
to ‘sustainable development’ in Art. 2 of the EC Treaty, the creation of a legal
base for legislation in the EC Treaty,!° and hundreds of pieces of European leg-
islation (mainly Directives) enacted to pursue this policy. We still question
whether, overall, this development might be considered as a sophisticated legal
exercise in ‘mitigation’ for the worst excesses of the economic policies of the
Union.

With this question in mind, in Chapter 4 we address the EU’s competence to
legislate for environmental protection by setting out the present state of envi-
ronmental law and policy. We then locate this state of affairs in a simplified evo-
lutionary framework of phases of environmental law and policy, culminating in
the limited acknowledgement of environmental ‘rights’ in the broader process
of constitutional reform. Also in Chapter 4 we show up both the potential for
integration of environmental protection with other policy objectives, and the
retention of serious policy conflicts, in the context of the EU’s conduct of trade.

° Ibid., p. 8. 10 Articles 174, 175 and 176, see Ch. 4, pp. 151-4.
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We exemplify many of the problems of operating a multi-level (national, local,
regional (EU) and global) decision making process with a case study on the
EU’s regulation of genetically modified organisms (GMOs) in Chapter 5.
The regulation of GMOs provokes intense public concern, has significant trade
implications (as directly involving goods, traded both within and beyond the
EU) and is subject to inconsistent national approaches.

The aim of this Part is not to give a comprehensive account of substantive
areas of EU environmental law. We provide an account of trade law and policy
of the Union (Chapter 4) and an outline of the law and policy relating to GMOs
(Chapter 5). Several other chapters examine substantive EU environmental law:
pollution controls (Chapter 9), eco-labelling and eco-auditing (Chapter 11),
environmental assessment (Chapter 14) and nature conservation, including
reform of the EU’s Common Agricultural Policy (Chapters 15 and 16). We do
not aim to give an account of the reception of EU environmental law in the
Member States; implementation and enforcement are discussed in Chapter 10.



4

The Development and State of EU
Environmental Law and Policy

1 Introduction

The EU is currently engaged in far-reaching regulatory activity over a broad
range of areas relating to environmental protection, many of which are not
confined to the borders of Europe — pollution control, nature conservation and
biodiversity, town and country planning, waste (including the ‘end of life’ of
some products), ozone depletion, regulation of genetically modified organisms
(GMOs), protection of endangered species and rainforests, and climate change.
This accretion of environmental law has been a key trend in the European
Community (EC) since the early 1970s, when the (then) European Economic
Community (EEC) pledged in its First Environmental Action Programme
(1973) primarily to enact legislation to combat existing pollution. This was a
significant goal, but of only marginal importance when compared to the over-
riding aims of the European body politic at that time, which was concerned with
fostering economic growth and competition in the Community by the estab-
lishment of a common market. Nevertheless, during its relatively short history,
the environmental law of the EC! has deployed the full scope of available legal
instruments and regulatory techniques over a wide range of policy areas.
Importantly, EC environmental law has also operated as a testing ground for
principles (particularly subsidiarity and integration) and regulatory techniques
(most notably environmental impact assessment (EIA)) before they have been
applied to the core areas of Community policy. This process has resulted in the
slow absorption of environmental protection as an objective of policy making
into the more mainstream policy areas of Community activity, headlined by the
following commitment set out in Art. 2 of the EC Treaty:

The Community shall have as its task, by establishing a common market and an economic
and monetary union and by implementing common policies or activities ... to promote
throughout the Community a harmonious, balanced and sustainable development of

! In strict terms, the environmental law of the European Union (EU) is part of EC law, because
its legal base is provided by the EC Treaty (this forms one of the three ‘pillars’ of the European
Union). However, the political and intergovernmental construct of the European Union is
highly important in policy making terms.
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economic activities, a high level of employment and of social protection, equality
between men and women, sustainable and non inflationary growth, a high degree of
competitiveness and convergence of economic performance, a high level of protection
and improvement of the quality of the environment, the raising of the standard of
living and quality of life, and economic and social cohesion and solidarity among
member states.

This statement of the Community’s tasks suggests that environmental protection
is, if not central to Community activities and policy objectives, at least in line with
the Community’s conception of sustainable development. This is reinforced by
the ‘integration principle’, found in Art. 6 of the EC Treaty: ‘Environmental pro-
tection requirements must be integrated into the definition and implementation
of the Community policies and activities referred to in Article 3, in particular
with a view to promoting sustainable development.” However, even though pro-
cedural mechanisms such as impact assessment (which forms the subject of
Chapter 14) have been applied to help achieve the ‘mainstreaming’ of environ-
mental protection, there remain many examples of serious policy conflicts
between environment-related concerns and Community policy on agriculture,
fisheries, competition, transport, energy, regional development, and trade, to
name but a few. We introduce some trade / environmental protection issues later
in this chapter (pp. 171-84) and extend this analysis in Chapters 5 and 7. As we
discuss further below (pp. 164-70), these examples of ‘disintegration’ suggest that
the process of incorporating environmental protection concerns into the core of
Community (and Union) decision making processes is far from complete, and
has not yet generated the expected results in terms of more sustainable policy and
law making.

European Environment Agency (EEA), Europe’s Environment:
The Third Assessment (Summary) (EEA, 2003), pp. 58-9

Integration initiatives at the EU level have so far had only a minor impact on the more fun-
damental problems to be addressed. The EU integration process has lacked urgency and has
yet to have a significant impact on sectoral policy-making. At the Member State level, few
strategies are yet beyond the stage of formulation, and few have yet clearly demonstrated
positive outcomes. Integration in central and eastern Europe is at an even earlier stage,
although there are some positive examples emerging. EECCA countries [countries of eastern
Europe, Caucasus and central Asia] are aware of the requirements of integration but do not
generally have the administrative capacity or other resources to carry forward initiatives for
drafting strategies and plans, far less for their implementation. There is however no unifor-
mity within the blocks [of Member States] as to progress in formulating and implementing
integration strategies.

In this chapter we first outline current law and policy, including an analysis of
the complexity of the policy making process (section 2). We locate present law
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and policy in an evolutionary framework which has been simplified to
present major shifts in policy as four main phases (section 3). The key deter-
minants of the state of EU environmental law have been the need to over-
come concerns about the competence of the Union to act in this area and, as
these concerns have abated, the EU’s integration of environmental protection
concerns into other policy areas — the process of ‘mainstreaming’. A key
concern of this section is the development of specific decision making pro-
cedures by the EU in an attempt to cope with the unique difficulties presented
by environmental governance on a supranational level. These include in
particular the expression and accommodation of (expert and lay) assessments
of risk via participation in decision making processes at different levels,
and the promulgation of fitting regulatory instruments, illustrated by way
of a case study on the EU regulation of GMOs in Chapter 5. As mentioned
above in relation to the integration of different policy areas, a central concern
of the current chapter is the move towards reconciling trade and environ-
mental protection. We consider this issue in terms of trade between Member
States (i.e. what Scott refers to as the ‘internal market perspective’ on ‘trade
and the environment’?), driven forward (in the most part) by the European
Court of Justice (ECJ), and that between the EU and the rest of the world
(the ‘external market perspective’). The disciplines of international trade law,
and their potential effect on environmental protection, are discussed further
in Chapter 7.

2 Current EU environmental law and policy

(a) Environmental policy

The environmental policy of the EU is the outcome of a distinctive and evolv-
ing process which reflects tensions which arise during that process between
the many interests of the Member States, scientific advisers, campaigning
groups, and policy makers. As John Peterson and Elizabeth Bomberg state:
‘Environmental policy is one of the EU’s most diverse and crowded policy
realms, populated by a staggering array of actors and interests.”®> This mix of
influences and interests, operating at different levels, is illustrated clearly by
the case of multi-level decision making in respect of the release and labelling
of GMOs (the subject of Chapter 5). More generally, the policy process
has been analysed at two main levels: the systemic level — intra- and inter-
institutional bargaining within and between the Council, Commission and
the European Parliament — and the sub-systemic level, which is made up of
‘messy networks’.

2 Joanne Scott, EC Environmental Law (Longmans, 1998), p. 64.
3 John Peterson and Elizabeth Bomberg, Decision Making in the European Union (Macmillan,
1999), p. 173.
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John Peterson and Elizabeth Bomberg, Decision Making
in the European Union (Macmillan, 1999), pp. 185-99

The Systemic Level: Intra- and Interinstitutional Bargaining

Decisions taken at the highest political levels have determined the overall framework for
making environmental policy ...

At the systemic level, bargaining on the Council is marked by attempts to accommodate
diverse environmental interests. QMV [qualified majority voting] is the dominant form of
voting on the Environment Council and this rule informs bargaining on most (non-fiscal) envi-
ronmental matters by encouraging coalition building between leaders or laggard Member
States. ‘Fence sitters’, committed to neither camp, occupy an enviable bargaining position.
Their ability to deliver decisive votes under QMV gives them strength well beyond their size
or voting weight. However, there are no fixed coalitions on environmental policy. Allies on
issues, say, of water quality legislation often oppose one another on issues related to
biotechnology or nuclear energy.

Fundamental differences in environmental preferences mean that it is often easy to end
up with clear winners and losers on the Council. In the EU’s consensual system, enormous
efforts are made to ensure that no one comes out a clear loser. A variety of tools for con-
sensus building are deployed. Laggards are often allowed exemptions or extended periods
in which to comply with legislation ...

In short, environmental decision-making is not simply a process which reflects dominant
coalitions of Member States (leader or laggard) pushing their own national style of requlation.
National concerns are ‘displaced” onto a higher level, but in the process become mediated by
institutional bargaining between the Council, Commission and, increasingly, the EP [European
Parliament]. In environmental policy the institutional balance of power is constantly shifting,
and decisions rules are manipulated in the struggle. Three institutional factors are particularly
important in determining how policies are set: the increase in ‘veto players’, the growth in the
EP’s power and the Commission’s enduring role as agenda-setter.

Previous to the SEA [Single European Act], the setting of environmental policy was
dominated by the bilateral relationship between the Council and the Commission. The
policy-making process provided little formal access through which ‘third” actors such as
the EP, or oppositional groups, could exert influence. The number of ‘veto players’ - actors
whose agreement is required for a change in policy - was small. The SEA expanded the use
of QMV in nearly all sectors related to the internal market (including much environmental
policy). The SEA’s introduction of the cooperation procedure also increased the powers of the
EP, in which environmental concerns tended to be better represented than in other institu-
tions. Under co-operation, the EP had a second chance to table amendments and bargain.
The EP's more robust role affected decision making on a range of legislation. The best known
example is the 1989 auto emissions directive in which the EP was able to force the Council
to accept standards well above those preferred by most EU Member States.

The EP’s influence over policy setting decisions increased with the enactment of the
Maastricht Treaty. The new co-decision procedure gave the EP the right to veto legislation
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related to environmental strategy, consumer protection and public health ... In particular,
the co-decision required much greater sensitivity on the part of the Commission to the
policy aspirations of the EP ... By extending co-decision to virtually all non-fiscal envi-
ronmental measures, the Amsterdam Treaty further enhanced Parliament’s bargaining
power.

Although both Member States and the EP participate in setting the environmental
agenda, the main initiator remains the Commission. The precise origins of its ideas are
usually unclear, but its formal prerogatives give it obvious agenda-setting powers vis-a-vis
the Council: ‘The Council can instruct the Commission to prepare a text, but cannot command
its contents’ ...

The Commission’s power of initiative is critical because the content of early drafts is essen-
tial in shaping the final text. But the Commission is not a monolithic actor. First, the services
or Directorates-General feature fierce rivalries, particularly in environmental matters ...
Fragmentation and rivalry within the Commission are more acute in the environmental
field than in other sectors. Most environmental issues cross over several policy areas and
Directorates-General. Extensive discussions must take place within the Commission itself to
determine which policies should be allocated to which Directorates. To illustrate the point, the
Commission’s formulation of EU climate policy (including energy efficiency measures and a
carbon/energy tax) initially involved 10 separate DGs. Ambiguity concerning ‘ownership” of
policy means that the content of environmental proposals often reflects turf battles and com-
peting agendas ... In sum, the Commission retains important powers to set environmental
policy, but the influence of DG XI [now DG environment] is highly circumscribed. Moreover, the
Commission must share its power to set policy not only with the Council but, increasingly, with
the EP, whose influence in environmental policy has expanded steadily.

The Sub-systemic level: Messy Networks

One of the most conspicuous features of environmental decision-making is the influence of
a wide array of non-institutional members and interests, particularly in the early ‘shaping’
stages. In addition to national and EU officials, the formulation of environmental policy
usually brings together scientific experts, business interest groups and environmental
non-governmental organisations (NGOs). The crowded nature of the environmental policy-
making process means that policy-shaping usually takes place within loose ‘issue networks’.
These issue networks often feature a range of actors who have radically different views of
the policy problem as well as the desired outcomes. Memberships change frequently and
sometimes dramatically when new issues arise or as they are transformed. Environmental
policy networks are messier than most.

Technical expertise is an important entry card to most policy networks, but the role of
scientific and technical expertise is especially important in environmental policy ...

The importance of such experts stems from the highly technical character of environ-
mental policy and the Commission’s dependence on a wide variety of sources for informa-
tion. The European Environmental Agency (EEA), which came into operation in 1993, can
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provide the Commission with comparable information at the European level on the state
of the environment. But the EEA’s limited resources, as well as its independence from the
Commission, accentuates the Commission’s need for additional outside experts. Given the
restricted size of its permanent staff, DG XI depends on experts and officials on secondment
from national capitals, other EU institutions, private organisations and foundations.

The dense web of expert committees and technical working groups which prepare dossiers
allows allied groups of specialised technicians or technocrats - epistemic communities -
opportunities to control the policy agenda. In the formulation of climate change policy, for
instance, the Council set up working groups to prepare dossiers and keep ministers well
informed, but these groups were soon dominated by scientific experts ...

In addition to ostensibly neutral actors [scientists/’experts’], more overtly political actors
seek to forward the aims of their members by combining resources, and sharing information
within advocacy coalitions. Made up of largely lobbyists and politicians, as opposed to the
technocrats who dominate the epistemic communities, advocacy coalitions span the EU's
institutions and compete for control of networks shaping environmental policy ...

Yet it is easy to exaggerate the pluralist character of environmental policy issue networks.
Compared to other sectors, environmental policy networks are relatively accessible, but
openness should not be confused with equal influence. Clearly, resource imbalances occur
within even fairly accessible networks. For instance, a senior Commission official responsi-
ble for waste management policy insisted that, for DG XI, apart from contacts with national
administrations, 90 per cent of the contacts are with trade and industry” ...

The environment marks an especially dynamic policy area in the EU. Unlike more
entrenched policy areas such as agriculture, patterns of EU decision-making in the envi-
ronmental arena are still relatively new and fluid. The open and experimental character of
decision-making on environmental policy has several broad implications. It means that
there is no single pattern to environmental decision-making. Not only does decision-
making reflect the diverse goals and means of 15 [now 27] Member States, it also reflects
a set of institutional rules with its own form and logic. Finally, decision-making reflects
the informal politics of bargaining and resource exchange across and within loose issue
networks.

The lack of established patterns means that outputs (environmental legislation) remain
unpredictable. Legislative outputs reflect bargaining and resource exchange among
Member States, institutions, and a wide variety of public and private actors who often
disagree about the nature of the problem as well as the solution. Certain features of envi-
ronmental decision-making - its crowded pattern of interest representation and reliance
on varying, sometimes conflicting, scientific advice - can result in policies which are diffi-
cult to follow and harder to implement. The most oft cited example is water quality, but
other cases, such as the packaging waste directive, reveal EU requlations that are rich in
incongruities and ambiguities. In environmental policy, the complex bargaining required
to reach decisions can produce results that are as tortured as the decision-making process
itself.
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This assessment of the policy making process in the EU raises many important
issues, but nevertheless presents a simplistic picture of law as an ‘output’ of
the policy process. In reality, the relationship between law and policy is more
complex: the policy process is shaped by law, and law remains highly receptive
to the political and policy climate in which it is formed, and particularly to
the dominant interests in an area (see Preface, pp. xv—xviii). An example is the
eventual agreement of legislation on GMOs, discussed in Chapter 5 below,
which failed to resolve the complex and polarised debate on the acceptability
of this particular technology. This controversy persists in the implementation
of the legislation, that is in the consideration of applications for authorisation
of GMOs by the EU institutions and the Member States. It is also important to
note that Peterson and Bomberg’s analysis above is drawn from the pre-
enlargement European Union. In practice, an EU of twenty-seven Member
States, with differing environmental problems and economic priorities, will
further complicate and diversify policy making processes, even following
‘structured dialogue’ on environmental issues at a high level between the new
members and the Commission, and the Commission’s production of a ‘road
map’ for the approximation of environmental law and policy in the accession
states.

Turning to one formal product of the policy making process, a statement of
the objectives of Community environmental law and plans for future legislation
are found in six Environmental Action Programmes that in formal terms con-
stitute the Community’s environmental policy, the first from 1973 and the most
recent (the sixth) from 2001. This last Programme differs from previous plans
in its emphasis upon the action that must be taken at national, regional and
local levels, as well as the more familiar concern with legislative activity at the
EU level.

European Commission, Sixth Environmental Action Programme,
Environment 2010: Our Future, Our Choice COM (2001) 31 final,
pp. 12-13

Nature of the Programme

This new Programme establishes the environmental objectives for the next 10 years and
beyond and sets out the actions that need to be taken over the coming 5 to 10 years to
achieve these objectives. Whilst the Programme focuses on actions and commitments that
need to be made at the Community level, it also identifies actions and responsibilities that
need to be addressed at the national, regional and local levels and in the different economic
sectors. In selecting these actions, full account is taken of the need for the highest possible
level of harmonisation and approximation of laws to ensure the functioning of the internal
market. This includes a limited number of Thematic Strategies (which may include a range
of instruments from proposals for legislation for adoption by the European Parliament and
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the Council of Ministers through to dissemination of information) in areas where only a
package of coordinated measures will yield results ...

The conclusions of the Global Assessment [of the Fifth Environmental Action Programme]
and the reports on the state and trends of the environment lead to the programme’s focus
on the following priority issues, that have been grouped under four main headings:

(i) tackling climate change;
(ii) nature and bio-diversity - protecting a unique resource;
(iii) environment and health;
(iv) ensuring the sustainable management of resources and wastes.

A STRATEGIC APPROACH TO MEETING OUR ENVIRONMENTAL OBJECTIVES

Environmental legislation is and will remain an important pillar of the Community’s approach
to achieving its environmental objectives and one of the strategic priorities for the coming
decade is to tackle the significant implementation failures we face in a number of areas.

However, meeting the challenges of today’s environmental problems requires that we look
beyond a strictly legislative approach and that we take a more strategic approach to induc-
ing the necessary changes in our production and consumption patterns. We need to make
the best use of a whole range of instruments and measures to influence decisions made by
business, consumers, citizens and policy planners in other areas, for example at the local
level when making land-use planning and management decisions.

Thus, this Programme proposes five priority avenues of strategic action to help us meet
our environmental objectives. The first is to improve the implementation of existing legisla-
tion. The second aims at integrating environmental concerns into the decisions taken under
other policies. The third focuses on finding new ways of working closer with the market via
businesses and consumers. The fourth involves empowering people as private citizens and
helping them to change behaviour. Finally, the fifth aims at encouraging better land-use plan-
ning and management decisions.

The legal status of action programmes such as this is relatively weak, at least as
interpreted by the ECJ which has held that the Fifth Environmental Action
Programme did not lay down any legal rules of a mandatory nature but pro-
vided merely a framework for defining and implementing Community envi-
ronmental policy.* Even in policy terms, the programmes are not definitive,
since there are examples of policy being formulated outside the strict remit of
the programmes. In addition the programmes tend to offer a bland portrayal
of the state of environmental policy and forecasted legislation, with conflicts
and compromises made between the different interests in the Commission
often glossed over. So, for example, one of the ‘actions’ required in the Sixth
Environmental Action Programme is the ‘Reinforcement of controls on

* Case C-142/95P Associazione agricoltori della provincia di Rovigo and Othersv. Commission
[1996] ECR I-6669.
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monitoring, labelling and traceability of GMOs’, which neatly side-steps
the dispute over the appropriate role of genetically modified organisms in EU
agriculture. The Programme goes no way towards resolving the dilemmas
raised by GMOs, discussed in Chapters 2 and 5, but assumes that conventional
risk assessment plus labelling (and consumer choice) addresses all of the
doubts:

Whilst the use of modern biotechnology, including the release of genetically modified
organisms into the environment, may offer potential benefits for reducing pollution and
for biodiversity, the potential long-term risks, particularly to biodiversity, should not be
overlooked. The Community has legislation that controls the placing of these products on
the market, which require assessment of the potential risks to human health and the envi-
ronment. This legislation is being reinforced through the introduction of mandatory moni-
toring as well as labelling and traceability at every stage of the placing of the market.

(p- 37)

In summary, at any one time the policy framework in which the EU, and par-
ticularly the European Commission, operates is far more contingent, complex
and varied than that represented by the various action programmes (as indi-
cated by the analysis of the various inter-institutional and non-governmental
influences on the policy making process, discussed above).’

(b) Legislative framework

Title XIX of the EC Treaty (reproduced below) provides the current legal
basis for the EC’s action relating to the environment. It describes the limits of
the Community’s competence in this area. The Title is the product of several
revisions of the EC Treaty, and also reflects the transfer of provisions (on
integration and subsidiarity) into the more mainstream parts of the EC Treaty
concerned with setting out the overriding principles of the Community. As
mentioned above, the commitment to integrated policy making is now con-
tained in Art. 6 EC and, as it is tied to the concept of sustainable development,
should apply more generally to policy making. The principle of subsidiarity,
first introduced into the Environment Title as Art. 130r(4) EC, was elevated to
a general principle of Community constitutional law by the Treaty on European
Union and is now found in Art. 5(2) EC:

In areas which do not fall within its exclusive competence, the Community shall take action,
in accordance with the principle of subsidiarity, only if and insofar as the objectives of the
proposed action cannot be sufficiently achieved by the Member States and can therefore,

> On the role of non-governmental organisations in shaping environmental law, see Peter Newell
and Wynne Grant, ‘Environmental NGOs and EU Environmental Law’ [2000] 1 Yearbook of
European Environmental Law 225, and Peter Bombay, ‘The Role of NGOs in International
Environmental Conferences and Agreements: Some Important Features’ (2001) 10 European
Environmental Law Review 228.
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by reason of the scale or effects of the proposed action, be better achieved by the
Community.

We will discuss below the development of a firm legal basis for EC environ-
mental law and policy (pp. 158-64). Subsidiarity’s high political (if not legal)
profile means that the resolution of debate on whether the EC can take action
at all simply moves attention to whether it should in any particular case:
the justifications for EC environmental law discussed below (physical,
economic and ‘psychic’ spillovers, pp. 158—69) reappear in the context of
subsidiarity.

Title XIX Environment

Article 174 (ex Article 130r)
1. Community policy on the environment shall contribute to pursuit of the following
objectives:

- preserving, protecting and improving the quality of the environment;

- protecting human health;

- prudent and rational utilisation of natural resources;

- promoting measures at international level to deal with regional or worldwide environ-
mental problems.

2. Community policy on the environment shall aim at a high level of protection taking into
account the diversity of situations in the various regions of the Community. It shall be based
on the precautionary principle and on the principles that preventive action should be taken,
that environmental damage should as a priority be rectified at source and that the polluter
should pay.

In this context, harmonisation measures, answering environmental protection require-
ments shall include, where appropriate, a safequard clause allowing Member States to take
provisional measures, for non-economic reasons, subject to a Community inspection
procedure.

3. In preparing its policy on the environment, the Community shall take account of:

« available scientific and technical data;

- environmental conditions in the various regions of the Community;
the potential benefits and costs of action or lack of action;

« the economic and social development of its regions.

4. Within their respective spheres of competence, the Community and the Member States
shall cooperate with third countries and with the competent international organisations. The
arrangements for Community cooperation may be the subject of agreements between the
Community and the third parties concerned, which shall be negotiated and concluded in
accordance with Article 300.

The previous sub-paragraph shall be without prejudice to Member States’ competence to
negotiate in international bodies and to conclude international agreements.
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Article 175 (ex Article 130s) (as amended by the Treaty of Nice)
1. The Council, acting in accordance with the procedure referred to in Article 251 [the
‘co-decision” procedure] and after consulting the Economic and Social Committee and the
Committee of the Regions, shall decide what action is to be taken by the Community in order
to achieve the objectives referred to in Article 174.
2. By way of derogation from the decision making procedure provided for in paragraph 1
and without prejudice to Article 95, the Council, acting unanimously on a proposal from the
Commission and after consulting the European Parliament, the Economic and Social
Committee and the Committee of the Regions, shall adopt:
(3) provisions primarily of a fiscal nature;
(b) measures affecting:
- town and country planning;
- quantitative management of water resources or affecting, directly or indirectly,
the availability of those resources;
- land use, with the exception of waste management;
(c) measures significantly affecting a Member State’s choice between different energy
sources and the general structure of its energy supply.

The Council may, under the conditions laid down in the first subparagraph, define those matters
referred to in this paragraph on which decisions are to be taken by a qualified majority.
3. In other areas, general action programmes, setting out priority objectives to be attained
shall be adopted by the Council, acting in accordance with the procedure referred to in Article
251 and after consulting the Economic and Social Committee and the Committee of the
Regions.
The Council, acting under the terms of paragraph 1 or paragraph 2 according to the case,

shall adopt the measures necessary for the implementation of these programmes.
4. Without prejudice to certain measures of a Community nature, the Member States shall
finance and implement the environment policy.
5. Without prejudice to the principle that the polluter should pay, if a measure based on the
provisions of paragraph 1 involves costs deemed disproportionate for the public authorities
of a Member State, the Council shall, in the act adopting that measure, lay down appropri-
ate provisions in the form of:

- temporary derogations, and/or

- financial support from the Cohesion Fund set up pursuant to Article 161.

Article 176 (ex Article 130t)

The protective measures adopted pursuant to Article 175 shall not prevent any Member State
from maintaining or introducing more stringent protective measures. Such measures must be
compatible with this Treaty. They shall be notified to the Commission.

Note the hierarchy implicit in Art. 174, with policy objectives described in the
first paragraph of the Article, followed by a list of principles in the second para-
graph, and finally, policy considerations (para. 3). The Title appeals to several
guiding principles — the precautionary principle, and the principles that
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preventive action should be taken, that environmental damage should as a pri-
ority be rectified at source and that the polluter should pay. Of these, we discuss
the precautionary and polluter pays principles in Chapter 1 (pp. 18-31 and
36-7). The Title carves out several policy areas destined for unanimous voting
in the Council. This is a concession to Member State sensitivity about certain
areas of environmental concern which are also highly politically sensitive (for
example energy policy) or which touch upon Member States’ concerns about
the preservation of sovereignty because of their potential effect upon autonomy
over the physical territory of the state (such as town and country planning).
Finally, the legislative motivation for this Title is clearly not harmonisation of
standards for the purposes of encouraging the movement of goods and services,
but is instead the imposition of high standards of environmental protection.
This is reinforced by the terms of Art. 176. This provides the conditions for ‘two
speeds’ of environmental regulation in Europe — ‘standard’ provisions adopted
under Art. 175, and more stringent measures under Art. 176. The following
extract is taken from a preliminary reference to the ECJ in which German
measures on waste were found to be more stringent than the Landfill
Directive® in a number of respects: for example, the Directive requires Member
States to reduce the amount of certain wastes going to landfill by a specified
proportion, by dates; the German legislation requires lower amounts by earlier
dates.

Case (-6/03 Deponiezweckverband Fiterkdpfe v. Land Rheinland-Pfalz
[2005] ECR 1-2753

27 The first point to be noted is that the Community rules do not seek to effect complete
harmonisation in the area of the environment. Even though Article 174 EC refers to certain
Community objectives to be attained, Article 176 EC allows the Member States to introduce
more stringent protective measures ... Article 176 EC makes such measures subject only
to the conditions that they should be compatible with the Treaty and that they should be
notified to the Commission.

41 ... the thresholds and tests contained in a measure of domestic law such as that at issue
in the main proceedings follow the same policy of protecting the environment as the
Directive does. Inasmuch as such a regulation imposes requirements stricter than those
of that Directive, it constitutes a more stringent protective measure for the purposes of
Article 176 EC.

57 By its second question, the national court in substance asks the Court whether measures

of national law such as those at issue in the main proceedings are compatible with the
Community law principle of proportionality.

¢ Directive 99/31/EC on the landfill of waste O] 1999 L 182/1.
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61 It is clear from the broad logic of Article 176 EC that, in adopting stricter measures,
Member States still exercise powers governed by Community law, given that such measures
must in any case be compatible with the Treaty. Nevertheless, it falls to the Member States
to define the extent of the protection to be achieved.

62 In that context, in so far as it is a matter of ensuring that the minimum requirements laid
down by the Directive are enforced, the Community principle of proportionality demands that
measures of domestic law should be appropriate and necessary in relation to the objectives
pursued.

63 In contrast, and inasmuch as other provisions of the Treaty are not involved, that principle
is no longer applicable so far as concerns more stringent protective measures of domestic
law adopted by virtue of Article 176 EC and going beyond the minimum requirements laid
down by the Directive.

64 As a result, the reply to the second question has to be that the Community-law principle
of proportionality is not applicable so far as concerns more stringent protective measures of
domestic law adopted by virtue of Article 176 EC and going beyond the minimum require-
ments laid down by a Community directive in the sphere of the environment, inasmuch as
other provisions of the Treaty are not involved.

This is only helpful up to a point: the more challenging question is the extent to
which ‘other provisions of the Treaty’ (particularly on the free movement of
goods (below, pp. 171-82), but also, for example, competition law) are indeed
involved.

3 An evolutionary framework: four phases

As mentioned above, the development of environmental law in the EU is a rel-
atively recent legal phenomenon. This development falls roughly into four
phases. The first phase may be judged to have taken place roughly between 1957
(the inception of the EEC) and 1972 when the United Nations Conference on
the Human Environment took place in Stockholm. This resulted in the EEC’s
First Action Programme on the Environment despite there being no explicit
mention of ‘environment’ in the EEC Treaty. This phase is also characterised by
several incidental developments aimed primarily at harmonising trade restric-
tions, but having environmental effects. The second phase (1973-86) sees the
rapid development of environmental legislation, culminating in the grounding
of law and policy in a Title on the Environment in the EC Treaty (Art. 130r—t),
inserted by the Single European Act 1987. As a consequence, the output of envi-
ronmental legislation expands considerably, but mostly to complete the single
market. In the following years (1987-93), there are residual struggles over the
competence of the EC to legislate for environmental protection played out in
the context of cases concerned with establishing, or challenging, the ‘correct’
legal base of a measure. From the time of the signing of the Maastricht Treaty
(The Treaty on European Union) (1993 onwards), the Community (and wider



156

Environmental Protection, Law and Policy

Union) has been seeking to establish more firmly the conditions for environ-
mental governance, particularly by expanding the range of regulatory instru-
ments available (notably economic and more ‘flexible’ instruments) and
pursuing shared responsibility for environmental protection amongst a range
of legal and policy actors, and on several different levels (often simultaneously).
More recently (entering a fourth phase, which may be dated from 1998 — the
date of the Aarhus Convention), the environmental law of the EU may also be
characterised by attempts to constitutionalise its legal basis, clarify the nature of
environmental rights in EU law, and secure access to environmental justice. To
date, however, it may still be said that the environment remains marginal to the
main constitutional project of the Union.

We now turn to each of these phases in greater detail, outlining in particular
the sometimes competing rationales for intervention by the Community in
environmental matters, and the clear and decisive role of the ECJ in progress-
ing the legitimacy of the EC’s competence in this area.

(a) First phase: recognising the need for action

In 1951, France, Germany, Italy, Belgium, the Netherlands and Luxembourg
signed the Treaty of Paris which brought into existence the European Steel and
Coal Community (ECSC) at the start of 1952. The aim of this Treaty was to
develop and supervise the production of steel and coal by building a single
market in these within the structure of an international organisation. In 1957
the six participating Member States signed two Treaties of Rome, creating the
European Atomic Community (Euratom) and the European Economic
Community (EEC). The effect of the creation of these three Communities was
a single, unrestricted Western European market in potential pollutants — steel,
iron, coal, and nuclear materials, as well as other ‘goods’. The aims of the
Communities were not solely economic: the preamble to the Treaty of Rome
(EEC Treaty) stated that its signatories were ‘resolved by thus pooling their
resources to preserve and strengthen peace and liberty’. Nevertheless, the
immediate goal of the EEC was to achieve four fundamental ‘freedoms’ with the
ultimate aim of untrammelled economic activity: the free movement of goods,
capital, services and people. These freedoms were expressed in Art. 3 of the
Treaty of Rome which consequently listed the EEC’s activities as including
the elimination of trade restrictions (customs duties and quotas) by establish-
ing a common market, and the abolition of obstacles to the free movement
of persons, services and capital between Member States. A legal system for
ensuring that competition within the EEC was not distorted (and was to be
encouraged) was to be set up, and common policy making in the spheres of
agriculture, transport and fisheries was envisaged. More broadly, Art. 3h of the
original Treaty of Rome referred to ‘the approximation of the laws of the
Member States to the extent required for the proper functioning of the common
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market’. A common customs tariff and a common commercial policy towards
third countries was also to be established. The EEC Treaty created procedures
whereby legislation could be adopted in pursuance of these activities by
the Commission, the Assembly (which became the European Parliament after
1979) and the Council, the supervision and enforcement of which was
entrusted to the EC]J.

Clearly, at this stage in its development, the EEC had made no commit-
ment to environmental protection. It was not until the 1972 United Nations
Stockholm Conference on the Human Environment, convened following
a General Assembly Resolution in 1968, that the impetus for international envi-
ronmental measures gathered speed as an expression of concern for the state of
the environment. In particular the conference highlighted the problem of acid
rain, which was leading to the death of large tracts of forest in Scandinavia and
Germany. One of the Community’s original tasks (Art. 2 EEC Treaty) was to
promote throughout the Community a harmonious development of economic
activities, and a continuous and balanced expansion. But at the Paris Summit
in 1972, which followed the Stockholm conference, the heads of state or
government (acting as the European Council) declared that this focus was
incorrect: ‘economic expansion is not an end in itself. Rather, its aim is to reduce
disparities in living conditions and to improve the quality and standard of
living.” In particular, attention was to be paid to non-material values and wealth
and to environmental protection. At the Paris Summit, the conference organis-
ers noted that: ‘Man is both creature and moulder of his environment ... a stage
has been reached where ... man has acquired the power to transform his envi-
ronment ... on an unprecedented scale. Both aspects of man’s environment, the
natural and the man made, are essential to his well being ... even the right to life
itself’, and that ‘the protection and improvement of the human environment is
a major issue which affects the well being of people and economic development
throughout the world; it is the earnest desire of people in the whole world and
the duty of government’.’

The ‘Paris Declaration’ followed: a communiqué issued by the heads of
state or of governments of the countries of the Community at their meeting
later in 1972, in which was included the guidance that: ‘as befits the genius
of Europe, particular attention will be given to intangible values and to pro-
tecting the environment so that progress may really be put to the service
of mankind’. The leaders of the Member States emphasised the importance of
and need for a Community environmental policy. To this end they invited
the Community institutions to establish, before 31 July 1973, a programme
of action setting out the responsibilities incumbent on Europe. This first
Action Programme for the Environment® — a political declaration which

7 On this and other rationales for early EU environmental policy, see Stuart Bell and Donald
McGillivray, Environmental Law (Oxford University Press, 6th edn, 2005), pp. 195-6.
8 0J1973 C112/1.
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provided the policy framework for EC action over the next four years — had as
its broad-ranging objects: to prevent, reduce and as far as possible eliminate
pollution and nuisances; to maintain a satisfactory ecological balance and
ensure the protection of the biosphere; to ensure the sound management of
and avoid any exploitation of resources or of nature which cause significant
damage to the ecological balance; to ensure that more account is taken of
environmental aspects in town planning and land use; to seek common
solutions to environmental problems with States outside the Community, and
also international organisations.

In the absence of a legislative foundation in the EEC Treaty on which to base
this new area of Community activity, the European Commission relied upon a
dynamic interpretation of the Treaty which gives ‘the constant improvement of
the living and working conditions of their peoples’ as one of the Community’s
essential objectives. The Commission also relied upon Art. 2 of the Treaty which
declares the Community’s tasks as promoting ‘harmonious development’,
‘increased stability’ and ‘raising the standard of living through the establish-
ment of a common market and a programme of approximating Member States’
economic policies’. In this respect, early environmental policy corresponded to
the Community’s social policy, an alliance justified on the basis of the affinity
between environmental quality and social concerns such as public health and
the condition of the working environment.

(b) Second phase: establishing a firm legal base

Moving beyond this initial policy declaration in the First Environmental
Action Programme, competence to legislate on environmental matters, in the
absence of any explicit Treaty provisions at the time, was mainly assumed on
economic grounds. A Council declaration on the adoption of the First
Environmental Action Programme stated that the establishment of the
common market could not be realised without an effective campaign against
pollution and nuisance and an improvement in the quality of life and protec-
tion of the environment.

In particular, the free movement of goods might be inhibited by Member
States’ differing product and process regulations set for ‘environmental’
reasons, and so be capable of hindering competition in the Community. This
economic or ‘functional spillover’ argument was used to explain Community
intervention in the case of early legislation designed to reduce the occurrence
of economic externalities but which also had the effect of protection of the
environment, such as Directive 67/548/EEC on the classification, packaging
and labelling of dangerous substances.” This explanation for intervention
corresponded almost exactly with an existing legal base for legislation — Art. 100
of the EEC Treaty. This provision gave the Council power ‘to issue directives for

° 0] 1967 L 196/1.
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the approximation of such laws, regulations or administrative provisions of
the Member States as directly affect the establishment or functioning of the
common market’. Under such a legal base the Drinking Water Directive
80/778/EEC!® was enacted with the following rationale: ‘disparity between
provisions ... in the various Member States relating to the quality of water for
human consumption may create differences in the conditions of competition
and, as a result, directly affect the operation of the common market .

A further, and possibly competing, explanation for Community intervention
was provided by the frequently transboundary nature of environmental impacts,
as highlighted by the growing political philosophy of the environmental move-
ment. For example the need to protect migratory birds (as the common heritage
of the Community) provided an apposite lesson in the need for common, cross-
border, action at the Community level. This further justification for environ-
mental law — physical transnational externalities — or ‘physical spillover’ did not,
at this stage, find specific expression in the EEC Treaty. Rather, it was artificially
accommodated within the expansive remit of Art. 235 which provided: ‘If action
by the Community should prove necessary to attain, in the course of the opera-
tion of the common market, one of the objectives of the Community and this
Treaty has not provided the necessary powers, the Council shall, acting unani-
mously on a proposal from the Commission and after consulting the European
Parliament, take the appropriate measures.’

In this formative period of environmental law several ‘environmental’ mea-
sures were adopted on the basis of both Art. 100 and Art. 235, for example the
Environmental Impact Assessment Directive (see Chapter 14).!! The preamble
to the Wild Birds Directive (Directive 79/404/EEC'?) clearly encompasses both
economic and ‘environmental’ rationales — “‘Whereas the species of wild birds
naturally occurring in the European territory of the member states are mainly
migratory species; whereas such species constitute a common heritage and
whereas effective bird protection is typically a trans-frontier environment
problem entailing common responsibilities [emphasis added]’, and, less obvi-
ously, given the relatively small impact on intra-Community trade of the
hunting of wild birds:

Whereas the conservation of the species of wild birds naturally occurring in the European ter-
ritory of the member states is necessary to attain, within the operation of the common
market, of the community’s objectives regarding the improvement of living conditions, a har-
monious development of economic activities throughout the community and a continuous
and balanced expansion, but the necessary specific powers to act have not been provided for
in the treaty [emphasis added].

Thinking more imaginatively, economic and physical spillovers do not provide
the only justifications for Community action in the cause of environmental

10°0J 1980 L 229/11. ' Directive 85/337/EEC, OJ 1985 L 175/40.
12 See further Ch. 15, pp. 627-34.
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protection. Wils, for example, suggests that concerns about practices that take
place in other EC countries may provide a ‘psychic’ justification for legislative
intervention at the Community level. Although writing many years ago, the
arguments that he advances are roughly in line with contemporary thinking
about the expansion of standing rules for judicial review, particularly that the
‘direct and individual concern’ test in the case of challenging Community action
is too restrictive in an age of transnational, and global, environmental concern
(see further Chapter 3, pp. 119-28). They also resonate with the discussion of
environmental values in Chapter 1 (pp. 40-7).

Wouter Wils, ‘Subsidiarity and EC Environmental Policy: Taking People’s
Concerns Seriously’ (1994) 5 Journal of Environmental Law 85-91, p. 89

Whereas physical and economic spill-overs appear in any discussion on subsidiarity and envi-
ronmental policy, psychic spill-overs are usually overlooked. This third type of spill-overs
touches upon the essence and specificity of environmental policy, though. This policy is driven
by people’s concerns about the environment. For many people (all those who are ‘really” envi-
ronmentally sensitive), these concerns transcend physical proximity and economic relevance,
relating directly to the integrity of nature and the well-being of various living creatures. Many
people have strong feelings about whaling, the hunting of elephants, the destruction of the
rain forest and the killing of seals, even if they are unlikely ever to see a whale, elephant or
seal in the wild or to visit the rain forest, and independently of any other physical or economic
relationship. Many people in Denmark or the Netherlands are affected by the hunting and
trapping of birds in France even if these birds are not migratory, and irrespective of any touris-
tic interest. Similarly, a large number of EU citizens in various Member States are appalled by
bullfighting in Spain, and would derive satisfaction from a ban.

To recap, prior to 1986 (i.e., in the first two phases of environmental law in the
EEC) two articles of the Treaty of Rome were used for ‘environmental’
Directives and Regulations: Art. 100 and Art. 235 EEC. Thus while, on grounds
of economic spillover, Art. 100 EEC could be used, Art. 235 was used only once
it was accepted that there were non-economic reasons why an economic
Community should legislate in this area. So, although there are some Directives
which we now call ‘environmental’ which were adopted before 1986, these were
adopted on the basis of Art. 100, or a combination of Arts. 100 and 235. The
most obvious reason that the Community was able to develop such a consider-
able body of environmental legislation, often under uncertain, or unrealistic,
legal bases, was that the promotion of an environmental policy was by the
common consent of all the Member States (unanimous voting in the Council
was required under both legal bases) and encouraged by the Commission and
Parliament and, importantly, by the Court of Justice. For example, in a relatively
early case, Case 91/79 Commission v. Italy,'® the ECJ strongly confirmed that

13 [1980] ECR 1099.
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economic concerns are capable of justifying environmental measures taken by
the Community, providing crucial judicial support for the use of this rationale
in the environmental sphere: ‘Provisions which are made necessary by consid-
erations relating to the environment and health may be a burden upon under-
takings to which they apply and if there is no harmonisation of national
provisions on the matter, competition may be appreciably distorted’ (p. 1106).
This development was not without its critics. For example, the UK’s House
of Lords Select Committee on the European Communities expressed the view
that national pollution control does not directly affect the functioning of
the common market; such control merely affects, and is one of the many
factors which affect, the cost of production of a commodity.!* In its strong
support of environmental protection policy in Case 240/83 Procureur de la
République v. Association de Défense Des Briileurs D’huiles Usagées (ADBHU),'
the Court of Justice took on its critics. Its trump card was to present the
Community’s environmental policy as concerned with far more than the
functioning of the common market. In a radical reading of the Treaty with, it
must be said, little textual support, the Court considered that a European
environmental policy was necessary to protect an ‘essential objective’ of the
Community — environmental protection.

The ADBHU case grew out of a reference from a French court concerning
Council Directive 75/439/EEC on the disposal of waste oils.!¢ Articles 2—4 of the
Directive required Member States to take the measures necessary to ensure the
safe collection and disposal of waste oils, preferably by recycling. Article 5 pro-
vided that if the aims of those Articles could not be met, then ‘Member States
shall take the necessary measures to ensure that one or more undertakings carry
out the collection and/or disposal of the products offered to them by the appro-
priate authorities.” Article 6 provided that ‘any undertaking which disposes of
waste oils must obtain a permit’. The French decree that implemented the
Directive divided France into zones and authorised waste oil collectors and
disposers to operate on a zone-by-zone basis. The French court asked the ECJ
whether Art. 5 and 6 were in conformity with the Treaty.

Case 240/83, Procureur de la République v. Association de Défense
Des Brileurs D’huiles Usagées [1985] ECR 531 (emphasis added)

9. The national court asks whether the system of permits is compatible with the principle
of free trade, free movement of goods and freedom of competition, but does not elabo-
rate further. In that connection it should be borne in mind that the principles of free
movement of goods and freedom of competition, together with freedom of trade as a
fundamental right, are general principles of Community law of which the Court ensures

4 House of Lords Select Committee on the European Communities, Second Report Session
1978-9, Approximation of Laws Under Article 100 of the Treaty of Rome: Environmental
Problems of the Treaty of Rome HL 131, p. 199. 15 [1985] ECR 531. ' OJ 1975 L 194/23.
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observance. The above-mentioned principles of the directive should therefore be reviewed
in the light of those principles.

12. In the first place it should be observed that the principle of freedom of trade is not to
be viewed in absolute terms but is subject to certain limits justified by the objectives of
general interest pursued by the Community provided that the rights in question are not
substantially impaired.

13. There is no reason to conclude that the directive has exceeded those limits. The direc-
tive must be seen in the perspective of environmental protection, which is one of the
Community’s essential objectives. It is evident, particularly from the third and seventh
recitals in the preamble to the directive, that any legislation dealing with the disposal of
waste oils must be designed to protect the environment from the harmful effects caused by
the discharge, deposit or treatment of such products. It is also evident from the provisions
of the directive as a whole that care has been taken to ensure that the principles of propor-
tionality and non-discrimination will be served if certain restrictions should prove necessary.
In particular, Article 5 of the directive permits the creation of a system of zoning ‘where the
aims defined in Articles 2, 3, and 4 cannot otherwise be achieved'.

This judgment meant that, even before a specific environmental title existed in
the Treaty, the legitimacy of a body of environmental law was accepted, both as
a matter of economic and transboundary concern, and as a matter that the
Court should have regard to (and possibly even give priority to) when faced
with a clash between the Community’s ‘essential objectives’.

An explicit legal base for the Community’s environmental law and policy was
provided shortly after the ADBHU judgment, in the form of Title VII on the
Environment (Arts. 130r, s and t) inserted by Art. 25 of the Single European Act
1986. The Title gave legislative effect to the arguments of the Court in that case
and reaffirmed the Community’s de facto competence in environmental
matters. This meant that in the majority of circumstances the EC could dispense
with the need to find an economic rationale for environmental legislation. But
an economic nexus of sorts remained. The Single European Act was concerned
with environmental protection primarily because of the likely distorting
effects of national environmental laws on the achievement of the internal
market, and the prospect of environmental harm caused by increased transport,
industrial restructuring and enhanced economic growth associated with this.
Environmental policy, alongside social policy, therefore came to be regarded as
a flanking policy to complement the internal market.

Moreover, one of the central features of the Single European Act was the
introduction of Art. 100a on the establishment and functioning of the internal
market into the EEC Treaty, which, with Arts. 130r—t (the legal base for
specifically environmental measures) meant that two potential (and compet-
ing) legal bases for environmental action existed. Apart from dealing with
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different (though clearly related) subject matter, the key differences between
these bases lay in the voting requirements for the Council and the participation
of the European Parliament which they established; Art. 130t required a unan-
imous vote in Council and more limited participation in the legislative process
by the Parliament, compared with qualified majority voting in Council under
Art. 100a, and ‘cooperation’ between the Council and Parliament in law-
making. In the years following the Single European Act, these differences led to
inter-institutional struggles about the respective competence, involvement
and influence of the Council, Commission and European Parliament in the leg-
islative process relating to environmental matters, centred around questions
about the correct legal base for a measure. The question of the rationale for
legislation relating to environmental protection — economic or ‘purely environ-
mental’ spillovers — therefore became imbued with political significance.!”

In terms of the substance of the Single European Act, it is particularly impor-
tant that, even at this early stage, environmental considerations were required
‘to be a component of the Community’s other policies’ (Art. 130r(2)) (particu-
larly given the environmental damage likely to ensue from economic expansion
envisaged by the Single European Act). This requirement was to be developed
later into the more broadly applicable integration principle of later Treaty
revisions, discussed further below (pp. 164-70). The concept of subsidiarity
(Art. 130r(4)) in the environmental field was also introduced at this point, pro-
viding an important indicator of the Member States trying to restrict, in certain
ways, the further development of uniform environmental legislation. It is also
the first legislative expression of what is now referred to as flexibility.'®

The specific legal base for environmental activity on the part of the
Community was confirmed, and strengthened to some degree, by the Treaty on
European Union. Notably, environmental protection entered the Treaty as a
fundamental objective of the Community, but the reference in the EC Treaty to
‘sustainable and non-inflationary growth respecting the environment’® was
generally considered a fundamental, and problematic, misreading of the
concept of sustainable development. The Treaty of Amsterdam (1997) sought
to remedy this: the objectives of the Community came to include the promo-
tion of ‘balanced and sustainable development of economic activities’ and

17 See Case C-300/89 Commission v. Council [1991] ECR 2867 (Titanium Dioxide) in which the
political ramifications for the Parliament of a choice of legal base were not lost in the ECJ’s
judgment. For a different, ‘centre of gravity’, approach by the Court, see Case C-155/91
Commission v. Council [1993] ECR I-936 (Waste Framework Directive) and Case C-187/93
Parliament v. Council [1994] ECR 1-2857 (transfrontier movement of hazardous waste). See
also Joined Cases C-164/97 and C-165/97 European Parliament v. Council [1999] ECR I-1139
(forest regulations). For the implications in practice of the choice of legal base, see the passage
of the Waste Electrical and Electronic Products Directive (the so-called ‘WEE’ Directive) — in
which different aspects of the proposal were founded on different legal bases. More recently,
see Case C-281/01 Commission v. Council [2002] I-12049 (‘Energy Star Agreement’).

18 See discussion of the ‘third developmental phase’, below, pp. 164-70.

19 Article 2 EC, as amended by the Treaty on European Union.
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‘a high level of protection and improvement of the quality of the environ-
ment’.?° Further amendments included a liberalisation of voting requirements
under Art. 174 (ex Art. 130s) and some rearrangement of the ‘environmental
guarantees’ (the ability under Arts. 95 and 176 to maintain or introduce higher
national standards).?!

(c) Third phase: ‘new’ environmental governance and ‘integration’

The second developmental phase saw the establishment of a firm legal base
for legislation aimed at environmental protection. In terms of regulation, the
governing approach of this period was the use of traditional ‘command and
control’ mechanisms such as requiring prior authorisation for the carrying
out of certain activities — the licence (discussed in Chapter 9, below). Of
course, there were notable exceptions to this general approach, such as the
more novel employment of procedural mechanisms in the case of the EIA
Directive (the subject of Chapter 14). However, by the end of the 1980s,
when the focus of attention shifted from the promulgation of a body of
environmental legislation to concerns about the rate of implementation and
its effectiveness (as we discuss further in Chapter 10, pp. 403-11), it was
suggested that, at a very basic level, command and control mechanisms were
not responding easily to the complex and varied character of environmental
problems — environmental problems exist at different levels and on
different scales, and may require social and cultural change as much as techno-
logical innovation and conformity with agreed and uniform standards. In
addition, the political ascendancy of the concept of sustainable develop-
ment from the late 1980s (discussed in Chapter 6) emphasised the need to
broaden the allocation of ecological responsibility as between different social,
economic and environmental sectors and groupings, and to encourage the
integration of policy governing these areas. As a corollary, a philosophical
shift towards ‘ecological modernisation’ took place. This is described in the
following terms:

The fundamental idea behind the analytical concept of ecological modernisation is that
although modernisation and industrialisation have in the past been the cause of many major
environmental problems, economic development does not necessarily lead to increasing envi-
ronmental damage. It hypothesises that the same forces that drive technical change and eco-
nomic development can - under certain circumstances - improve the quality of the
environment. The remedy of environmental problems is seen in a process of modernisation

20 Article 2 EC, as amended by the Amsterdam Treaty.

21 For a full discussion of the relationship between Arts. 176 and 95, see Peter Pagh, ‘The Battle
on Environmental Policy Competences; Challenging the Stricter Approach: Stricter Might
Lead to Weaker Protection’ in Richard Macrory (ed.), Reflections on Thirty Years of EU
Environmental Law: A High Level of Protection? (Europa, 2006). We discuss the environmental
guarantee under Art. 95 further in Ch. 5, pp. 206-7. For a fuller analysis of Art. 95, see Ludwig
Krimer, EC Environmental Law (Sweet and Maxwell, 5th edn, 2005), pp. 122-33.
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steered towards environmental improvements rather than a fundamentally different devel-
opment pathway ... the ecological modernisation discourse is a response to the radical envi-
ronmentalism of the 1970s, which related environmental problems to a fundamental critique
of social and economic arrangements. In contrast to this discourse, ecological modernisation
conceptualises environmental problems in a way that does not question the notion of
progress or the problem-solving capacity of modern society. It assumes that environmental
degradation can be successfully tackled through incentive-based policy measures and tech-
nological innovation.2

Such ideas have steered government (by command) towards more flexible,
accommodating and responsive methods of environmental regulation, or gov-
ernance. In the European context, ecological modernisation has also been
interpreted as stimulating the search for a broader range of instruments (the
idea of the regulator’s ‘toolbox’), and, less positively, with deregulation, in
accordance with Member State disquiet about the reach of European regula-
tion. The third developmental phase of environmental law in the EU is there-
fore characterised by an important shift in the regulatory premises of the
Union. The implications of this major shift are discussed more fully in relation
to pollution controls in Chapters 9 and 10. These chapters focus particularly
upon increased flexibility in EU mandated licensing regimes, as well as the
deliberate move away from licensing as the core legal instrument of environ-
mental law,? and a greater emphasis upon popular participation in law making
(see also Chapter 3).

The arrival of ‘new governance’ techniques is associated with two important
and related developments in EU environmental law: environmental policy inte-
gration and the mainstreaming of environmental protection considerations.
These in turn are policy responses to the principle of sustainable development.
As the European Commission states:

The principle of environmental integration recognises that environmental policy alone cannot
achieve the environmental improvements needed as part of sustainable development. The
changes required to reduce environmental pressures of high concern from fisheries, agricul-
ture, transport, energy and other areas so as to achieve sustainable development, can only
be achieved through a process of environmental integration in these sectors.?

Julia Hertin and Frans Berkhout argue that in the EU environmental policy inte-
gration can be understood as an element of a process of ecological modernisation
of policy. They first outline three features of traditional (disintegrated) policy
structures, and then evaluate how ecological modernisation provides a philo-
sophical basis for more cooperative and integrated policy processes.

22 Julia Hertin and Frans Berkhout, ‘Ecological Modernisation and EU Environmental Policy
Integration’, Science and Technology Policy Research Unit Working Paper No. 72 (2001).

2 See generally Hubert Heinelt, Tanja Malek, Randall Smith and Annette Toller (eds.), European
Union Environment Policy and New Forms of Governance (Ashgate, 2001).

2% European Commission, Integrating Environmental Considerations into other Policy Areas — a
Stocktaking of the Cardiff Process COM (2004) 394 final, p. 2.
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Julia Hertin and Frans Berkhout, ‘Ecological Modernisation and EU
Environmental Policy Integration’, Science and Technology Policy
Research Unit Working Paper No. 72 (2001), pp. 5-6

First, environmental interests and polluter interest tend to be asymmetric. Polluter interests
are usually concentrated and driven by strong economic motives and often represented by
well-established advocacy groups with good access to the political system. In contrast, envi-
ronmental interests tend to be more dispersed, long term and less well represented. The rise
of civil society environmental organisations is not regarded as having compensated for this
imbalance. Environmental ministries have historically a low status and conflicts between
government agencies tend to be dominated by strong sectoral departments.

Second, the institutional separation between sector and environmental policies means
that environmental departments tend to be involved during the later stages of sectoral policy
formulation where environmental concerns are often reflected as costs and restrictions. This
perception of environmental policy as a burden weakens its position further. Third, opposing
interests of environmental and sectoral departments are often ‘resolved” through bargains
that satisfy the interests of both agencies but are highly inefficient. Either contradictory poli-
cies are implemented in parallel or costly end of pipe technologies are added to a contro-
versial project to make it acceptable for environmental departments. In short, the critique
argues that the environmental policy formulation process has been dominated by opposing
interests between environmental and sector departments which have led to an insufficiently
high level of environmental protection at high cost. A shift from remedial to anticipatory poli-
cies is seen to depend on the integration of environmental concerns across the whole range
of government policy.

Advocates of policy reform have arqued that this ‘additivity’ needs to be replaced by a
process of integration. Rather than a ‘layering” of new environmental demands on top of
existing policy processes, environmental considerations should be embedded at the heart of
policy-making routines ...

Where the protection of natural resources is seen mainly as a source of additional costs,
environmental policy involves a strong conflict of interest between environmental and
sectoral departments ... This configuration of assumptions and organisation structure will
tend to lead to ‘additive’ environmental measures, reinforcing the conflict between
environmental and sectoral departments, and probably imposing additional costs on all
parties.

In contrast, when environmental protection and economic development are perceived
as potentially compatible aims, relationships between environmental and sectoral min-
istries can be expected to be more cooperative. Environmental policy could then take the
form of a joint problem-solving process, which is more likely to result in policy measures that
encourage integrated technological or structural responses. These are usually seen to be
more cost-efficient, or even profitable (‘no regret” measures). The option of win-win solu-
tions is likely to allow sectoral departments to take a constructive position in negotiations,
thus improving the cooperation between the departments.

We arque that this idea of self-reinforcing cycles ... underlies the critique of ‘additive’
environmental policy expressed by advocates of ecological modernisation. From this
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perspective, the main objective of environmental policy integration is to enable environ-
mental policy-making to shift from a traditional antagonistic model to a new cooperative
model. The analytical and discourse perspectives of ecological modernisation provide the
interpretive backdrop for this shift.

In the European Union, the legislative, rather than philosophical, basis for the
process of integration is provided for by Art. 6 EC: ‘Environmental protection
requirements must be integrated into the definition and implementation of the
Community policies and activities referred to in Article 3, in particular with
a view to promoting sustainable development.’

Since Art. 3 includes a long and wide-ranging list of policies and activities
(common commercial policy, internal market, agriculture and fisheries, trans-
port, energy, competition, development cooperation and the free movement of
goods, persons, services and capital, and so on) there is the potential for
significant policy integration. The ‘Cardiff process’ was a political initiative of
the European Council in 1998 to kick-start the process of policy integration by
requesting different Council committees to prepare strategies and programmes
aimed at integrating environmental considerations into their policy areas, start-
ing with energy, transport and agriculture. The process now embraces further
sectors (enterprise, research, internal market, development cooperation,
fisheries, structural funds, trade, and economic and financial affairs), all of
which have adopted integration strategies. However, as Hertin and Berkhout go
on to observe, the barriers to environmental policy integration are deep-rooted.
The European Commission, like most governments, is described as having
developed a strongly vertical and segmented structure of Directorates-General
(DGs), co-ordinated through strong centralised political control. This means
that the integration process runs counter to many accepted axioms of the organ-
isation of public administration (p. 6), rendering the principle of integration
more a ‘rhetorical reference point’ than a realistic political and policy strategy.
This is quite apart from questions about the enforceability, or justiciability’, of
the principle.”® Examples of the failure of integrative strategies are discussed
throughout this book.?¢ The reality of entrenched interests (at Community level
and national level), so clearly identified by David Wood,* is recognised by the
European Commission in its ‘stocktaking’ of the Cardiff process:

The processes set in place over the past few years have led to environmental improvements
in several sectors. However, the pace of progress towards further environmental integration
would be boosted if all sectors implemented commitments made over the past five years.

%> See Martin Hession and Richard Macrory, ‘The Legal Duty of Environmental Integration:
Commitment and Obligation or Enforceable Right?” in Tim O’Riordan and Heather Voisey
(eds.), The Transition to Sustainability: The Politics of Agenda 21 in Europe (Earthscan, 1998).

2 On trade and the environment, see below, pp. 171-84, for further discussion of ‘disintegration’
decisions, see Ch. 16, which considers the impact of an environmental agenda on agricultural
policy, pp. 680-91. On the integration of pollution controls, see Ch. 9, pp. 354-7.

7 See Preface to Part I1, pp. 140-1.
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This will be a difficult process: as many of the ‘low hanging fruits’ of integration have
already been picked, future efforts to reverse persisting unsustainable trends will need to
focus increasingly on structural reforms, which may generate tensions with established
interest groups in the sectors concerned. In addition, action at national level is needed to
deliver on the commitments made at the Union level, as in many areas Community com-
petence is limited.2®

Part of the problem in securing integrated policy making has been in finding a
suitable mechanism by which different policy areas may be fully integrated, par-
ticularly since the bilateral production of discussion papers on various themes
(for example the environmental implications of agriculture?®) by the relevant
directorates appears not to have resulted in policy making processes capable of
reaching beyond the policy areas involved. For this reason the Commission has
seen fit to expand the remit of environmental assessment to allow for an assess-
ment of multiple policy areas when drawing up legislative proposals and policy.
This enlarged form of assessment, referred to as ‘impact’ or ‘sustainability’
assessment, as yet only applies to the Commission’s internal law and policy
making processes (although there are indications that it will be required of
Member States in the future). It is at present a sign of the Commission’s adher-
ence to the broad concerns and values of sustainable development as the ‘central
objective of all sectors and policies’, and is designed to ensure that ‘careful
assessment of the full effects of a policy proposal must include estimates of its
economic, environmental, and social impacts inside and outside the EU’.*° In
practical terms the Commission must initially conduct an assessment of all
policy options and legislative proposals to identify possible options and sectors
affected. Of these preliminary impact assessments, the potentially most
significant proposals and policies will then be subject to a further round of more
detailed and extended impact assessment, the test for which is whether the pro-
posal will result in substantial economic, environmental and/or social impacts
on a specific sector or several sectors. The assessments flagged up by DG
Environment as currently having most relevance, and on which work has
already begun, are policies on the tobacco and sugar regimes, and the sustain-
ability of European tourism. DG Environment is responsible for or closely
involved (with other DGs) with the conduct and compilation of these and
almost every other extended impact assessment, the assessment process thereby
offering an opportunity to include environmental factors and criteria in previ-
ously disparate policy areas. This development, perhaps more than any other,
suggests that doubts about the legitimacy of environmental policy as a core area
of activity of the EU have been overcome. Indeed, requiring environmental con-
cerns to be addressed in a whole range of policy areas (in line with sustainable

28 European Commission, Integrating Environmental Considerations into other Policy Areas, p. 3.

2 European Commission, Indicators for the Integration of Environmental Concerns into the
Common Agricultural Policy COM (2000) 20 final.

3 European Commission, Proposal for an EU Sustainable Development Strategy COM (2001) 264.
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development) has provided a template for integrated policy making more
generally. Furthermore, this expanded form of environmental assessment, now
applied to all internal Commission policy making activity, shows that this
instrument of environmental policy has strongly influenced the style, process,
and possibly also the content of policy making. In a very real sense, then, envi-
ronmental policy has been subjected to a process of mainstreaming, and thus
applies to a more general sweep of policy making, due mainly to the perceived
need to integrate environmental concerns into all EU activities and policies
(on this development, see further Chapter 14, pp. 601-4).

This development is one of the subjects of a Commission Communication
(or working document) which aims to assess progress in integrating environ-
mental considerations into other policy areas, described as a ‘stocktaking
exercise’. True to this description, the Commission provides for each sector
(energy, agriculture, transport and so on) a list of strategies, programmes and
legislation designed to achieve the integration of environmental considerations.
Common to assessments of several of the sectors is the recommendation to use
flexible, market-based, instruments to promote environmental protection
(these form the subject of Chapter 11). The close relationship between securing
integrated policy making and broadening the range of legal instruments is
elaborated by the Commission below. This extract from the Commission’s
working document also highlights the increasing significance of more partici-
pative approaches to law and policy making, as an important part of the process
of policy integration.

European Commission, Integrating Environmental Considerations
into other Policy Areas - a Stocktaking of the Cardiff Process COM
(2004) 394 final, pp. 35-6 (emphasis in the original)

... there is a need to develop innovative instruments and approaches that can actively foster
environmental integration while minimising economic and social costs. Legislation, while
remaining one of the main means of achieving environmental objectives, needs to be com-
plemented in the most cost-effective way, while taking full account of economic and social
considerations. As indicated in the EU Sustainable Development Strateqy and the Sixth
Environmental Action Programme, measures that lead to the internalisation of environmen-
tal costs offer one of the fastest routes for integration as a successful internalisation means
that price signals would reflect the real environmental costs, thus informing the decisions of
both economic operators and policy makers in the concerned sectors. This internalisation
of costs is facilitated by the use of market-based instruments to promote environmental objec-
tives as illustrated by the recently adopted emissions trading scheme,' or the directive on
the taxation of energy products. There are many advantages to the use of market-based
instruments. As flexible mechanisms, they allow sectoral actors to develop cost-effective
approaches to reducing environmental impacts. By internalising environmental costs, they can

31 See Ch. 11, pp. 428-32.
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lead to changes in behaviour. Yet, competence in this field principally lies with the Member
States and the full deployment of some market-based instruments at Community level suffers
from this situation, as exemplified by the time needed to adopt measures in the area of
taxation.>?

Other instruments that are designed to contribute to environmental integration include the
thematic strategies foreseen in the 6th Environmental Action Programme (soils, marine, air
quality; resources; waste and recycling; urban; pesticides) and the Strategy on environment
and health. These strategies exemplify the Commission’s new integrated approach to policy-
making in the environmental field. They are being developed with the full consideration of
stakeholders and the involvement of the concerned policy sectors, so as to promote envi-
ronmental integration and policy convergence. The strategies will set out clear quantifiable
targets and, where possible, promote the use of market-based instruments. They provide
a test bed for innovative approaches.

The full implementation ... of the Extended Impact Assessments, as part of the Better
Requlation package and in the context of the Sustainable Development Strategy will allow
spill-overs from one policy area to another or synergies to be identified and addressed, hence
facilitating the identification and negotiation of trade-offs. Experience so far has confirmed
that, properly used, extended impact assessments could be a powerful instrument for pro-
moting environmental integration while ensuring that due account is taken of the economic
and social dimensions of sustainable development.

Raising awareness of environmental problems and solutions available may sensitise the
public and decision makers to the need to further environmental integration. Information can
also be used to promote stakeholder participation for better environmental policy making
and encourage changes in behaviour.

(d) Fourth phase: constitutionalism

The Community legal order has been subject to a process of confirming and
further elaborating its constitutional basis, through the drafting of a Treaty
Establishing a Constitution for Europe. The ratification of the Treaty by
Member States has been ‘derailed’ by negative referenda, but the plan had been
to replace the existing EU Treaties and merge the EU and the European
Community, creating one Union. The Constitutional Treaty would have given
formal legal status to the Charter of Fundamental Rights by incorporating
the Charter into the Treaty, whereas currently its legal standing is uncertain.
There is also some further elaboration of the Union’s objectives, some of which
have environmental implications. For example, reference is made for the first
time to the contribution of the Union to ‘free and fair trade’ (Art. I-3(4)) —a

32 Note the need for a unanimous vote in Council in the case of measures on taxation: Art.
175(2) EC.
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subject we explore further immediately below — alongside the reproduction of
the more familiar objectives of contributing to ‘the sustainable development of
the Earth’ (Art. I-3(4)) and ‘the sustainable development of Europe ... with a
high level of protection and improvement of the quality of the environment’
(Art.1-3(3)). The key change for environmental law and policy would have been
the relocation (some say demotion) of the principle of integration from the
‘head’ of the Treaty (Art. 6 of Part I ‘Principles’ of the EC Treaty) to Art. III-119
of Part IIT “The Policies and Functioning of the Union’ of the Constitutional
Treaty. This positioning, nevertheless, would mean that the principle of inte-
grating environmental considerations would apply to all Union policies and
activities, for example defence, and external relations. A strengthened integra-
tion principle also forms the basis for the main environmental entry in the
Charter of Fundamental Rights of the Union, found in Art. II-97, which states:
‘A high level of environmental protection and the improvement of the quality
of the environment must be integrated into the policies of the Union and
ensured in accordance with the principle of sustainable development.” This
apart, there was little progress for an environmental agenda. Most notably the
opportunity was not taken to refer to environmental rightsin the Charter, which
jars with its strong declaration of a variety of social and economic rights.

Given that the current shape of environmental policy has been greatly
influenced by the ‘constitutionalising’ force of the ECJ (first seen in ADBHU,
above, pp. 161-2), it is interesting that environmental protection remained, in
the Draft Constitutional Treaty, an underdeveloped area in terms of the attribu-
tion of rights and duties (even more so in earlier, much-criticised drafts of the
Constitution). Environmental law and policy has, in other words, entered
the constitutional vocabulary of the EU, but the implications of this have not
yet been followed through in terms of any entrenchment or even elaboration of
environmental rights.

4 ‘Free and fair trade’? Trade/environment dilemmas
and the EU

‘Free and fair trade’ is listed as one of the EU’s objectives in its Treaty
Establishing a Constitution for Europe.

Article 1-3(4)

In its relations with the wider world, the Union shall uphold and promote its values and
interests. It shall contribute to peace, security, the sustainable development of the Earth,
solidarity and mutual respect among peoples, free and fair trade, eradication of poverty and
protection of human rights and in particular the rights of the child, as well as to strict obser-
vance and to development of international law, including respect for the principles of the
United Nations Charter.
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Although in political terms, the Draft Constitution is in abeyance, this
provides an important indicator of the changing priorities of the Union —
very few of these objectives featured in the original Rome Treaty. The use
of the phrase ‘free and fair’ is, of course, a highly presentational appropria-
tion of the word ‘fair’, which currently carries great weight in progressive
social and environmental debate (and is usually cited in opposition to ‘free
trade’, for example ‘the free trade versus fair trade debate?). That ‘fair’ has
been linked to ‘free’ in relation to the EU’s description of its preferred trade
policy creates what some consider to be an oxymoron, but it also signifies
that the Union has taken on board broad concerns about the inequities and
injustices created by its involvement in, and furthering of, global free trade
patterns. The linkage is nevertheless used by the Union in a vague and aspira-
tional manner, suggesting that it is far from being translated into a fuller and
more radical programme for countering the social and environmental prob-
lems which flow from increased and globalised trade. A first step requires at
the very least a more precise sense of what ‘fair’ means in the context of trade
relations between Member States and between the Union and the rest of
the world.

The Union’s history as a leading free trade organisation is very strong. As we
discussed above (p. 156), at a very basic level the EU was initially developed to
create a single trading bloc (the common market) capable of competing with
the United States and the emerging Asian markets and thus to encourage eco-
nomic regeneration in the unstable post-war period. This economic basis was
recognised to be a simple starting point; the political and social equality dimen-
sions of the EU were important motivations for its formation but were (pe