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Foreword

Eric E. Bergsten
Professor of Law, Emeritus, Pace University;
Secretary, United Nations Commission on International Trade Law, Retired.

“Over recent years, discussion has intensified on possible harmonization of substantive
private law, in particular contract law.”!

The dream of unifying, or harmonizing, the law is an old one. For some, especially in
Europe, it is a dream of a return to the golden age of a jus commun. For others a unified
law is an important symbol of a unified nation.” A more immediately pragmatic dream
is that the unification of commercial law will reduce the cost of transborder transactions
and thereby increase international trade. Although pragmatic, such a dream is still ideal-
istic. As stated in the Preamble to the United Nations Convention on Contracts for the
International Sale of Goods (CISG),

The States Parties to this Convention,

* ok ok

Considering that the development of international trade on the basis of equality and mutual
benefit is an important element in promoting friendly relations among States, . . ..

The quotation that opens this foreword is from a Communication of the European Com-
mission and was meant to apply primarily to developments in the European Union.
However, it applies equally well to developments with a universal application and partic-
ularly to the CISG. To date 67 States that conduct more than two-thirds of international
trade have made the CISG positive law by becoming party to it. The CISG is directly
applicable to international sales of goods in those States, unless the parties to the con-
tract exclude its application. The Convention must be considered to be a major success
in the efforts to unify an important aspect of contract law. There is, however, a significant
concern. Will the courts interpret the CISG in a consistent way? Will the unification of
text be undermined by a dis-unification of interpretation?

The drafters of the CISG were acutely aware of the problem. They provided in Article
7(1) that

In the interpretation of this Convention, regard is to be had to its international character
and to the need to promote uniformity in its application and the observance of good faith in
international trade.

Upon adoption of the CISG by a State, Article 7 becomes part of the law of that State
and constitutes a direction to the courts as to how to interpret the Convention. Neverthe-
less, it is understandable that the judges, trained in the law of their own domestic legal
system, will have a home-State bias when faced with the need to interpret and apply the

! Communication from the Commission to the Council and the European Parliament on European Contract
Law, para. 1, COM(2001) 398 Final, 11 July 2001.

2The examples of the Civil Code in France and the BGB in Germany come quickly to mind. A uni-
fied/harmonized substantive private law in Europe would have the same effect for a broader geographical
area.

ix



b Foreword

Convention. Furthermore, to promote uniformity in its application the judge must know
how the Convention has been interpreted in the other States that have adopted it. That
is not easy for obvious reasons. UNCITRAL itself has undertaken to make the interpre-
tations of the CISG by the courts available through its CLOUT abstracts (Case Law On
Uncitral Texts) and through its recently published UNCITRAL Digest of Case Law on
the United Nations Convention on the International Sale of Goods.” A further major
resource is the CISG Web site maintained at Pace Law School with its unsurpassed col-
lection of court decisions and bibliography of books and articles on the CISG.* Not to
be forgotten are the other Web sites that collect and publish decisions in non-English
languages.”

Although these resources are of immense importance to help satisfy “the need to
promote uniformity in its application,” they do not necessarily help the interpreter
“regard . . .its international character.” The international character of the CISG calls for
the interpreter to go beyond the need for uniformity in its application. It calls for an
appreciation of the differences between the appropriate legal solutions to the problems
arising in domestic sales of goods and international sales of goods. But where is the inter-
preter to look for help in fulfilling the obligation? One potential source is this book, which
compares the CISG and two recently adopted texts on international contract law. One is
the UNIDROIT Principles of International Contract Law. The other is the Principles of
European Contract Law.

To understand the significance of these two texts for their potential help in interpreting
the CISG, itis necessary to be aware that they have taken entirely different approaches to
the unification/harmonization of international contract law. The UNIDROIT Principles
of International Commercial Contracts are an “international restatement of general prin-
ciples of contract law. 6 Tt should be noted that, like the CISG, the UNIDROIT Principles
are restricted to commercial contracts. According to the Introduction to the Principles,
“[n]aturally, to the extent that the UNIDROIT Principles address issues also covered by
CISG, they follow the solutions found in that Convention, with such adaptations as were
considered appropriate to reflect the particular nature and scope of the Principles.”” The
UNIDROIT Principles are, therefore, in many respects a further development of the
CISG itself. Tt is clear that when the Preamble provides that “[t]hey may be used to
interpret or supplement international uniform law instruments,” it is primarily the CISG
that was considered.” Although they have no binding force unless the parties themselves
refer to them in their contract, they have taken on something of a positive law nature by
the number of courts and arbitral tribunals that have cited them.”

The Principles of European Contract Law have an entirely different purpose. “The
main purpose of the Principles is to serve as a first draft of a European Civil Code,”"?
although it was also hoped that they would be referred to by arbitrators. It is certainly
far from clear whether there will ever be a European Civil Code, but the Principles have

3Both the CLOUT abstracts and the Digest are available on the UNCITRAL Web site, http://www.uncitral.org

* http/cisgw3 Jaw.pace.edu

5Links to these Web sites are to be found on the Pace Web site.

6 Introduction, UNIDROIT Principles of International Commercial Contracts (1994). Reference to the
UNIDROIT Principles throughout this book are to the 1994 edition. In 2004 UNIDROIT published a
new edition of the Principles. The primary change was an addition of six chapters to the earlier text.
Chapter 2 of the 1994 text was re-numbered and there were a few minor changes to the provisions.

7 Ibid. 8 See comment 6 to the Preamble.

9The cases can be found at http:/Avww.unilex.info/

101 ando, “Principles of European Contract Law in the Third Millennium” in Transnational Law in Commercial
Legal Practice (Center for Transnational Law (ed.) 1998), p. 76.
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indeed served as the starting point for preliminary work in that direction.!" This means
that the European Principles do not purport to have universal significance. Nevertheless,
because the European Union comprises States with both civil law and common law legal
systems, the solutions found at a pan-European level for common contract problems
would also have suggestive value for interpretation of the CISG. However, two caveats
must be kept in mind. First, a European Civil Code, and therefore the Principles, would
apply to consumer contracts, as well as to commercial contracts. Because consumer
contracts raise certain p()licy concerns not present in commercial contracts, the Principles
must always be scrutinized carefully to see whether those concerns have affected the
particular provision being considered. Second, the European Principles stand somewhere
between being a self-sufficient set of contract principles for current application and a
first draft of a European Civil Code. Being a first draft means that there will be changes.
Indeed, the preliminary work on a European Civil Code has already produced drafts that
differ in some respects from the Principles.

The authors of the various chapters in this book comprise an outstanding list of scholars
from all over the world. Many are leading authorities in their countries. Others are younger
entrants into international legal scholarship. The fact that this is a collaborative effort by
so many authors with widely varying legal backgrounds and experience leads to the natural
fear that their contributions will suffer from an inconsistency of approach. It is to the
credit of the editor and the authors that this fear is not realized. The quality of the work
is consistently very high. There is little doubt that this is a book that will occupy a proud
place in the growing library on the CISG. More importantly, this is a work that will serve
to help lawyers, judges, and other scholars approach the interpretation of the CISG with
a more international outlook than they might otherwise have had.

'The current developments in the Study Group on a European Civil Code are available at http:/www
sgecc.net/. See also the European Commission Web site, http://europa.eu.int/comm/consumers
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PART ONE. INTRODUCTION

Introduction

John Felemegas

I. Uniform Law for the International Sale of Goods
II. Problems of Interpretation of Uniform Law
III. Issues of Interpretation in the CISG
IV. Interpretation of the Convention: Article 7(1)
1. The International Character of the Convention
2. Uniformity of Application
3. The Observance of Good Faith in International Trade
a. Good Faith as a Mere Instrument of Interpretation
b. Good Faith in the Relations between the Parties
V. Remedies against Divergent Interpretation
1. Jurisprudence (Case Law)
2. Doctrine (Scholarly Writings; Commentaries)
3. Travaux Préparatoires (Legislative History)
4. Neutral Language — A New Lingua Franca
VI. Gap-Filling in the Convention: Article 7(2)
1. Gaps “Praeter Legem”
2. Gap-Filling Methodology
3. Gap-Filling by Analogy
4. General Principles and the CISG
a. Principles in CISG’s Provisions
b. General Principles of Comparative Law on Which the CISG Is Based
VII. UNIDROIT Principles and PECL
VIII. CISG - UNIDROIT Principles - PECL Comparative Analysis

I. UNIFORM LAW FOR THE INTERNATIONAL SALE OF GOODS

International trade historically has been subject to numerous domestic legal systems,
mainly by virtue of the rules of private international law. The disputes arising out of
international sales contracts have been settled at times according to the lex loci contractus,
or the lex loci solutionis, or the lex fori. This diversity of the various legal systems applied
has hindered the evolution of a strong, distinct, and uniform modern lex mercatoria. Such
legal diversity creates legal uncertainty and imposes additional transactional costs on the
contracting parties.

The idea of a unified international trade law represents the revival of an ancient’
trend toward unification that can be traced to the Middle Ages and that had given rise to

1See Ronald Harry Graveson, “The International Unification of Law,” 16 Am. J. Comp. L. 4 (1968), where
the author states “the international process of assimilating the diverse legal systems of various countries goes
back into ancient history.” The need for uniform laws has been widely acknowledged; see e.g., René David,
“The International Unification of Private Law,” in 2 International Encyclopedia of Comparative Law (Mogr,
Tiibingen 1971) [hereinafter David, Unification of Private Law] Ch. 5; see also John O. Honnold, Uniform
Law for International Sales under the United Nations Convention 1-8 (2nd ed. 1991) [hereinafter Honnold,
Uniform Law for Int’l Sales]. However, there has also been some criticism of this trend; see Graveson (1968),

1



2 Part I. Introduction

the “law merchant.” Historically, international trade law has developed in three stages®:
the old “law merchant,” its integration into municipal® systems of law, and finally, the
emergence of the new “law merchant.”

op. cit., at 5-6, stating that “it may be necessary to correct the assumption that uniform law is good in itself
and that the process of unification is one to be encouraged in principle.”

2 Filip de Ly, International Business Law and Lex Mercatoria 15 (1992), notes that “the medieval law merchant
is also referred to as lex mercatoria, ius mercatorum, ius mercatorium, ius mercati, ius fori, ius forense, ius
negotiatorum, ius negotiale, stilus mercatorum or ius nundinarum.”

30n the history of the law merchant, see Theodore F. T. Plucknett, A Concise History of the Common Law 657
(5th ed. 1956); Wyndham Anstis Bewes, The Romance of the Law Merchant 12-13 (1986); René A.-Wormser,
The Law 500 (1949); Harold J. Berman & Colin Kaufmann, “The Law of International Commercial Trans-
actions (Lex mercatoria),” 19 Harv. Int’l. L.J. 221. 225 (1978); Rudolph B. Schlesinger, Comparative Law
185 (Found. Press 2nd ed. 1960).

4In the Middle Ages, commercial law appeared in the form of the “law merchant” — “a body of truly inter-
national customary rules governing the cosmopolitan community of international merchants who traveled
through the civilized world, from port to port and fair to fair.” Clive M. Schmitthoff, “The Unification of the
Law of International Trade,” J. Bus. L. 105 (1968). See also Tuula Ammala, “The International Lex mercato-
ria,” in Juhlajulkaisu Juha Tolenen: Oikeustieteen rajoja etsimdssd, Kirjapaino Grafia: Turku 295-311 (2001)
[What is the Lex mercatoria; Choice of law; Customary law; The UNIDROIT Principles, Principles of Euro-
pean Contract Law, The lex mercatoria in arbitration]; Filip De Ly, De Lex mercatoria. Inleiding op de studie
van het transnationaal handelsrecht [The lex mercatoria. Introduction to the study of transnational trade law —
in Dutch] (1989) (Thesis, Ghent) (Antwerpen/Apeldoorn: Maklu, 1989). The discussion of the existence and
precise role of a lex mercatoria has not reached consensus. Regarding the debate as to the very existence
of a lex mercatoria, see Thomas E. Carbonneau, “A Definition and Perspective on the Lex mercatoria
Debate,” in Lex mercatoria and Arbitration: A Discussion of the New Law Merchant 11-21 (Thomas
Carbonneau ed., The Hague, 1998). The skeptics’ point of view is perhaps best encapsulated in the statements
of M. J. Mustill and S. Boyd, The Law and Practice of Commercial Arbitration in England (Butterworths
2nd ed. 1989) at p. 81 where the authors write, “Indeed we doubt whether a lex mercatoria even exists, in
the sense of an international commercial law divorced from any State law: or, at least, that it exists in any
sense useful for the solving of commercial disputes.”

For a similar approach, see Georges R. Delaume, “Comparative Analysis as a Basis of Law in State Con-
tracts: The Myth of the Lex mercatoria,” 575 Tulane Law Review (1989). See also some more recent articles
seeking to debunk the “myth” of a universal lex mercatoria: Emmanuel Gaillard, “Transnational Law: A
Legal System or a Method of Decision-Making?,” in The Practice of Transnational Law 53-65 (Klaus Peter
Berger ed., Kluwer Law International, 2001) [The Renewed Debate on Lex mercatoria (Is Lex
mercatoria Defined by its Content or by its Sources?, Is Lex mercatoria a List or a Method?),
The Issue of Lex mercatoria as a Distinct Legal System Revisited (Completeness, Structured Char-
acter, Evolving Character, Predictability)]; Albrecht Cordes, “Auf der Suche nach der Rechtswirk-
lichkeit der mittelalterlichen Lex mercatoria” [In search of the legal reality of the medieval lex mer-
catoria — in German], Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte 168 (2001); Albrecht
Cordes, “The Search for a Medieval Lex mercatoria,” Oxford University Comparative Law Forum
5 (2003), also at <http/ouclf.iuscomp.org/articles/cordes.shtml>: Albrecht Cordes, “A la recherche
d'une Lex mercatoria au Moyen Age” [An inquiry into the lex mercatoria of the Middle Ages —
in French], in Stadt und Recht im Mittelalter / La ville et le droit au Moyen Age 118 (Monnet /
Oexle eds., Gottingen 2003); Felix Dasser, Lex mercatoria: Werkzeug der Praktiker oder Spielzeug der
Lehre? [Lex mercatoria: Practitioner’s tool or theoretical game —in German], Schweizerische Zeitschrift fiir
internationales und europiisches Recht 299 (1991); Georges R. Delaume, “The Myth of the Lex mercatoria
and State Contracts,” in Lex mercatoria and Arbitration 11 (Thomas Carbonneau ed., The Hague 2nd ed.
1998).

5The second stage of the development of international trade law is marked by the incorporation of the “law
merchant” into municipal systems of law in the eighteenth and nineteenth centuries, as the idea of national
sovereignty acquired prominence. Itis interesting to note, however, that this process of incorporation differed
in motives and methods of implementation. See Clive M. Schmitthoff’s Select Essays on International Trade
Law 25-26 (Chia-Jui Cheng ed., 1988) [hereinafter: Schmitthoff's Select Essays].

On the effect of the enactment of the first codes in Europe, see René David & John E. C. Brierley, Major
Legal Systems in the World Today 66 (3rd ed. 1985), where the authors state that “codes were treated, not
as new expositions of the ‘common law of Europe’ but as mere generalisations.. .. of ‘particular customs’
raised to a national level . .. [TThey were regarded as instruments of a ‘nationalisation of law.”” Since the
beginning of the twentieth century efforts had been made to overcome the nationality of commercial law,
which originated from the emergence of national States in Europe and from the enactment of the first codes.
See Rudolf B. Schlesinger et al., Comparative Law 31 (Found. Press 5th ed. 1987).

6See Clive M. Schmitthoff, “International Business Law: A New Law Merchant,” in 2 Current Law and
Social Problems 129 (1961). The third stage of the evolution is characterized by the increased involvement
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The 1980 United Nations Convention on Contracts for the International Sale of

Goods (CISG)' represents the most recent attempt to unify or harmonize international
sales law. The Convention creates a uniform law for the international sale of goods.S

of the United Nations and the activities of specialized international organizations (such as UNCITRAL,
UNIDROIT, and the International Chamber of Commerce), which signal a return to a universal concept
of trade law that characterized the old “law merchant.” The new general trend of commercial law is to
move away from the restrictions of national law and toward the creation of an autonomous body of “inter-
national conception of commercial law which represents a common platform for the jurists of the East
and West . . . [thus] facilitating co-operation between capitalist and socialist countries” (Schmitthoff’s Select
Essays, supra note 5, at 28). This development has been welcomed and hailed as “the emergence of a new
lex mercatoria . .. a law of universal character that, though applied by authority of the national sovereign,
attempts to shed the national peculiarities of municipal laws” (Schmitthoff’s Select Essays, supra note v,
at 22).

At the end of the 1920s, Ernst Rabel suggested to the Governing Council of the International Institute for
the Unification of Private Law (UNIDROIT) that it start the work necessary for the unification of the law
of international sales of goods. Ermnst Rabel’s involvement in the effort has been widely acknowledged: see
Michael Joachim Bonell, “Introduction to the Convention,” in Commentary on the International Sales Law:
The 1980 Vienna Convention 3 (Cesare Massimo Bianca & Michael Joachim Bonell eds., Giuffre, Milan
1987) [hereinafter Bonell, Introduction]. It has to be noted, however, that although the old “law merchant”
had developed from usage and practice, the new “law merchant” is the result of careful and, at times, polit-
ical deliberations and compromises by large international organizations and diplomats. The repercussions
of such action are not always benign.

For conflicting views as to the existence of the new lex mercatoria and its essence see Klaus Peter Berger,
“The CENTRAL-List of Principles, Rules and Standards of the Lex mercatoria: Developed and Maintained
by the Center for Transnational Law (CENTRAL) Miinster, Germany,” in Transnational Law in Commercial
Legal Practice 121-164 (Miinster: Quadis, 1999).

Cf. Michael J. Mustill, “The New Lex mercatoria: The First Twenty-five Years,” 4 Arbitration International
86-119 (1988). See also Lisa E. Bernstein, “The Questionable Empirical Basis of Article 2's Incorporation
Strategy: A Preliminary Study,” 66 U. Chi. L. Rev. 710-780 (1999), Berkeley Olin Program in Law &
Economics, Working Paper Series, Paper 26 (January 20, 1999) <http:/repositories.cdlib.org/blewp/26>
with the following lead sentence: “The Ucc, the C1sG and the modern Lex mercatoria are based on the
premise that unwritten customs and usages of trade exist and that in commercial disputes they can, and
should, be discovered and applied by courts.” The author proceeds to offer commentary on the “incor-
poration principle” expressed in Ucc sections dealing with course of dealing, usage of trade, and course
of performance, in which she concludes that, although some industry-wide usages of trade do exist, the
pervasive existence of usages of trade and commercial standards is a legal fiction rather than a merchant
reality.

TUnited Nations Conference on Contracts for the International Sale of Goods, Official Records, U.N. Doc-
ument No. A/CONF. 97/19 (E.81.1V.3) (1980). The popular acronym of the Convention is C1sG. The Con-
vention entered into force on January 1, 1988.

8Adopted by a diplomatic conference on April 11, 1980, the Convention establishes a comprehensive code
of legal rules governing the formation of contracts for the international sale of goods, the obligations of the
buyer and seller, remedies for breach of contract, and other aspects of the contract. The uniform rules in
existence prior to the C1sG were provided in the 1964 Hague Conventions, sponsored by the International
Institute for the Unification of Private Law (UNIDROIT): one Convention dealing with formation of con-
tracts for international sale (ULF) and the other one with obligations of parties to such contracts (ULIS).
The C1sG combines the subject matter of the two 1964 Hague Conventions that had failed to receive sub-
stantial acceptance outside Western Europe and had received widespread criticism as reflecting primarily
the legal traditions and economic realities of continental Western Europe, the region that had most actively
contributed to their preparation. See John Honnold, Documentary History of the Uniform Law for Interna-
tional Sales 5-6 (1989) [hereinafter: Honnold, Documentary History].

For commentary on the C1sc’s membership of the new “lex mercatoria,” see Bernard Audit, “The
Vienna Sales Convention and the Lex mercatoria,” in 173-194 Lex Mercatoria and Arbitration (Thomas E.
Carbonneau ed., rev. ed.) [reprint of a chapter of the 1990 edition of this text], (Juris Publishing, 1998),
at 175 [hereinafter Audit, Lex Mercatoria], also available online at <http:/cisgw3 law.pace.edu/cisg/biblio/
audit.html>:

The Convention’s self-effacing character is one of its most striking features. Article 6 allows parties to stipulate
out of the Convention or any of its provisions; article 9 gives superior weight to trade usages, regardless of
whether the parties specifically designated an applicable law. These two provisions, perhaps the Convention’s
most significant, clearly demonstrate that the Convention does not compete with the lex mercatoria, but rather
that the two bodies of law are complementary. Moreover, the Convention itself can be regarded as the expression
of international mercantile customs.
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This is clearly stated in the Preamble’ that introduces the Articles of the Conven-
tion:

THE STATES PARTIES TO THIS CONVENTION,

BEARING IN MIND the broad objectives in the resolutions adopted by the sixth special session
of the General Assembly of the United Nations on the establishment of a New International
Economic Order,

CONSIDERING that the development of international trade on the basis of equality and mutual
benefit is an important element in promoting friendly relations among States,

BEING OF THE OPINION that the adoption of uniform rules which govern contracts for the
international sale of goods and take into account the different social, economic and legal
systems would contribute to the removal of legal barriers in international trade and promote
the development of international trade,

HAVE DECREED as follows . . .

The Preamble to the CISG introduces the legal text that binds the signatory States of
the Convention.'” Thus, the CISG attempts to unify the law governing international
commerce, seeking to substitute one sales law for the many and diverse national legal
systems that exist in the field of sales.

The benefits of a uniform law for the international sale of goods are indeed many and
substantial, and not merely of a pecuniary nature.'" A uniform law would provide parties
with greater certainty as to their potential rights and obligations. This is to be compared
with the results brought about by the amorphous principles of private international law
and the possible application of an unfamiliar system of foreign domestic law.'?

Another advantage of a uniform law of international sales of goods is that it would
serve to simplify international sales transactions and thus, as envisaged in the Preamble,

9The Preamble was drafted at the 1980 Conference, and it was adopted without significant debate. See Report
of the Drafting Committee, U.N. Doc. A/CONF.97/17, reprinted in U.N. Conference on Contracts for the
International Sale of Goods, Official Records 154 (1981); Summary Records of the 10th Plenary Meeting,
U.N. Doc. A/CONF.97/SR.10, paras. 4-10, reprinted in U.N. Official Records, at 219-220.
For commentary on the C1sG Preamble, see editorial comments by Albert H. Kritzer available at
<http://cisgw3.law.pace.edu/cisg/text/cross/crosspreamble html>.

19The United Nations Treaty Section <http://untreaty.un.org/English/treaty.asp> reports that sixty-seven States
have adopted the Convention (December 2005). See also the UNCITRAL Web site, which also offers

information about the status of the Convention, at <http://www.uncitral.org/uncitral/en/uncitral_texts.html>.

Hord Justice Kennedy wrote extrajudicially in “The Unification of Law,” 10 J. Soc’y Comp. Legis. 214-215
(1909):

The certainty of enormous gain to civilised mankind from the unification of law needs no exposition. Con-

ceive the security and the peace of mind of the ship-owner, the banker, or the merchant who knows that in

regard to his transactions in a foreign country the law of contract, of movable property, and of civil wrongs is

practically identical with that of his own country....But I do not think that the advocate of the unification of

law is obligated to rely solely upon such material considerations, important as they are. The resulting moral

gain would be considerable. A common forum is an instrument for the peaceful settlement of disputes which

might otherwise breed animosity and violence . ... [i]f the individuals who compose each civilised nation were

by the unification of law provided, in regard to their private differences or disputes abroad with individu-

als of any other nation, not indeed with a common forum (for that is an impossibility), but with a common

system of justice in every forum, administered upon practically identical principles, a neighbourly feeling, a

sincere sentiment of human solidarity (if I may be allowed the phrase) would thereby gradually be engendered

amongst us all — a step onward to the far-off fulfilment of the divine message, “On earth peace, goodwill toward
men.

128¢e Audit, Lex Mercatoria, supra note 8, at 173-175; also available online at <http:/cisgw3.law.pace.

edu/cisg/biblio/audit.html>:
Municipal laws are ill-adapted to the regulatory needs of international trade and, in particular, to those of
international sales. These laws, by and large, are antiquated and their applicability to international transactions
is determined by a choice of law process that varies from country to country. [...] Devising uniform rules
specifically for international trade, therefore, appears to be the optimal solution.
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“contribute to the removal of legal barriers in international trade and promote the
development of international trade.”® The CISG seeks to achieve such uniformity.'
Whether or not the uniform law is successful will largely depend on two things: first,
whether domestic tribunals interpret its provisions in a uniform manner, and second,
whether those same tribunals adopt a uniform approach to the filling of gaps in the law.

The unification or harmonization of international commercial law is generally desirable
because it can act as a “total conflict avoidance device™"” that, from a trader’s point of view,
is far better than conflict solution devices, such as the choice of law clauses.'® Textual
uniformity is, however, a necessary but insufficient step toward achieving substantive legal
uniformity, because the formulation and enactment of a uniform legal text provide no
guarantee of its subsequent uniform application in practice. The main question regarding
the success or failure of the Convention as truly uniform sales law relates to the proper
interpretation and uniform application of its provisions as the international sales law
of contracts governed by it. Several commentaries have evaluated the CISG from this
perspective, and the authors have disagreed on how successful CISG will be in reaching
this unifying goal.'”

13 Lower transactional costs and more speedy resolution of disputes are the main tangible benefits of a uniform
international legal regime. See also V. Susanne Cook, “The Need for Uniform Interpretation of the 1980
United Nations Convention on Contracts for the International Sale of Goods,” 50 U. Pitt. L. Rev. 197-226
(1988), also available online at <http:/cisgw3.law.pace.edu/cisg/biblio/cook2.html>.

4 8pe Francis A. Gabor, “Stepchild of the New Lex Mercatoria: Private International Law from the United
States Perspective,” 8 NW. J. Int’l L. & Bus. 538-560 (1988), also available online at <http:/cisgw3.
law.pace.edu/cisg/biblio/gabor.html>: V. Proposal for Implementation of International Uniform Laws:

Revitalization of the ancient lex mercatoria is one of the major achievements of our century. The creation of a
uniform substantive law applicable to the international sale of goods eliminates a major non-tariff barrier to the
free flow of goods and services across national boundaries.
Cf. Willis L. M. Reese, Commentary on Professor Gabor’s Stepchild of the New Lex mercatoria
(Symposium Reflections),” 8 Nw. J. Int’l L. & Bus. 570-573 (1988), also available online at <http:/cisgw3.
law.pace.edu/cisg/biblio/reese.html>.

15professor Schmitthoff long ago declared that only a uniform law could act as “total conflict avoidance device.”
Clive M. Schmitthoff, “Conflict Avoidance in Practice and Theory in the Preventative Law of Conflicts,” 21
Law & Contemp. Probs. 432 (1956). However, it is arguable that no code can ever truly act as a total conflict
avoidance device without a law making it a crime to interpret it in a different way. A jurisdiction with such a
law is Brobdingnag, as reported by Lemuell Gulliver (Jonathan Swift, Travels into Several Remote Nations
of the World: Part I1. A Voyage to Brobdingnag, 1726):

No Law of that Country must exceed in Words the Number of Letters in their Alphabet, which consists only
of two and twenty. But, indeed, few of them extend even to that Length. They are expressed in the most plain
and simple Terms, wherein those People are not mercurial enough to discover above one Interpretation: And
to write a Comment upon any Law is a capital Crime. As to the Decision of civil Causes, or Proceedings against
Criminals, their Precedents are so few, that they have little Reason to boast of any extraordinary Skill in either.

16 Choice of law clauses are usually inserted in most contracts, but they can only act as a “partial conflict
avoidance device.” Clive M. Schmitthoff, supra note 15, at 454.

Cf. Andreas Kappus, “Conflict avoidance” durch “lex mercatoria” und UN-Kaufrecht [“Conflict avoid-
ance” through “lex mercatoria” and Cisg — in German], 36 Recht der Internationalen Wirtschaft, Heidelberg
788-794 (1990); Andreas Kappus, “Lex mercatoria” in Europa und Wiener UN-Kaufrechtskonvention 1980 —
“Conflict avoidance” in Theorie und Praxis schiedsrichterliche und ordentliche Rechtsprechung in Konkur-
renz zum Einheitskaufrecht der Vereinten Nationen [“Lex mercatoria” in Europe and Vienna Sales Con-
vention — “Conflict avoidance” in theory and practice of arbitral and court jurisdiction in competition to the
Ci18G —in German] (1990) (Thesis Innsbruck, Frankfurt a.M); Bernardo M. Cremades & Steven L. Plehn,
“The New “Lex mercatoria” and the Harmonization of the Laws of International Commercial Transactions,”
B.U. Int'l L.J. 317 (1984).

TFor example, compare Arthur Rosett, “Critical Reflections on the United Nations Convention on Contracts
for the International Sale of Goods,” 45 Ohio St. L. J. 265 (1984), concluding that the Crsc will not be
successful in harmonizing the law of international trade, with Jan Hellner, “The UN Convention on Inter-
national Sales of Goods — An Outsider’s View,” in Ius Inter Nationes: Festschrift fur S. Riesenfeld 71 (Erik
Jayme et al. eds., 1983), concluding that even with its shortcomings, the C1sc will provide a basis for unifi-
cation of the law of international commerce. See also Peter H. Schlechtriem, “25 Years CISG — An Interna-
tional Lingua Franca for Drafting Uniform Laws, Legal Principles, Domestic Legislation and Transnational
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II. PROBLEMS OF INTERPRETATION OF UNIFORM LAW

Uniform law, by definition, calls for its common interpretation in different legal systems
that have adopted it. 1S The CISG is an important legal document, because it establishes
a uniform code of legal rules governing the formation of contracts for the international
sale of goods, the obligations of the buyer and seller, remedies for breach of contract,
and other aspects of the contract. As stated in its Preamble,'” the CISG was created “to
remove legal barriers in international trade and promote the development of international
trade.” For the Convention to accomplish its objectives, it is essential that its provisions
are interpreted properly.

The CISG is uniform law binding buyers and sellers from different legal cultures to
its set of rules and principles. Uniformity in the Convention’s application, however, is not
guaranteed by the mere adoption or ratification of the CISG. The political act of adoption
of the Convention by different sovereign States is merely the necessary preliminary step
toward the ultimate goal of unification of the law governing contracts for the international
sale of goods. The long process of unification of international sales law can be completed
only in practice — if the CISG is interpreted in a consistent manner in all legal systems

Contracts,” 2 Cile Studies. The C1sG and the Business Lawyer: The UNCITRAL Digest as a Contract Drafting
Tool (forthcoming 2006), offering a strong argument in favor of the C1sG as a lingua franca of international
commercial law.

18See R. J. C. Munday, “The Uniform Interpretation of International Conventions,” 27 Int’l. & Comp. L. Q.
450 (1978), stating “[t]he principal objective of an international convention is to achieve uniformity of legal
rules within the various States party to it. However, even when outward uniformity is achieved following the
adoption of a single authoritative text, uniform application of the agreed rules is by no means guaranteed, as
in practice different countries almost inevitably come to put different interpretations upon the same enacted
words.”

19The importance of the wording of the C1sG’s Preamble and the weight to be placed on it cannot be fixed
precisely. We can get some guidance from Article 31(2) of the United Nations Convention on the Law of
Treaties (1969), which specifically mentions the Preamble of a treaty as being part of the context for the
purpose of the interpretation of the treaty; that is, the Preamble can be relevant to the interpretation of a
treaty. Academic opinions, however, differ as to the legal importance of this Preamble. Some commentators
believe that the language of the Preamble, for various reasons, counts for virtually nought, whereas others
argue that the Preamble “informs” other provisions of the Convention, most particularly Article 7. Support
for the first view, that the Preamble may not be used for the interpretation and gap-filling of the substantive
legal provisions, can be found in: Peter Schlechtriem, The U.N. Convention on Contracts for the International
Sale of Goods (Manzsche 1986) [hereinafter: Schlechtriem, Uniform Sales Law], at 38 n.111; see also Bonell,
Introduction, supra note 6, at 25, stating “[TThe scope for interpretation in the light of the Preamble may
not be very wide and it will be of interest to see how far the case law may accord its provisions the status
of something more than general declarations of political principle.” See also Honnold, Uniform Law for
Int’l Sales, supra note 1, at 541, where Honnold argues that the short preparation and consideration of its
provisions deprive the Preamble of its “weight” as an aid to the interpretation of C1sG’s provisions (including
Art. 7) that were discussed at length in UNCITRAL and at the Diplomatic Conference.

For the exactly opposite view, see Amy H. Kastely, “Unification and Community: A Rhetorical Analysis
of the United Nations Sales Convention,” 8 Nw. . Int'l L. & Bus. (1988) [hereinafter Kastely, Rhetorical
Analysis], at 572; Joseph M. Lookofsky, “The 1980 United Nations Convention on Contracts for the Inter-
national Sale of Goods,” in I International Encyclopaedia of Laws — Contracts 18, para. 4 (Blainpain ed.,
1993). See also Fritz Enderlein & Dietrich Maskow, International Sales Law (Oceana 1992) [hereinafter
Enderlein & Maskow, International Sales Law], at 19-20, who state, “It would.. . . be inappropriate to dis-
miss the preamble from the start as insignificant from a legal point of view. The principles it contains can
be referred to in interpreting terms or rules of the Convention, such as the terms of ‘good faith’ (Arti-
cle 7(1)) or the rather frequent and vague term ‘reasonable.” It could also be used to fill gaps because
those principles can be counted among, or have an influence on, the basic rules underlying the Conven-
tion Article 7(2)). The spirit of the preamble should also be taken account of when agreed texts of sales
contracts are to be interpreted.” For a similar view, see Horacio A. Grigera Naén, “The UN Convention
on Contracts for the International Sale of Goods,” in The Transnational Law of International Commercial
Transactions: Studies in Transnational Economic Law 92 (Horn & Schmittoff eds., 1982). Most of the above
citations can be found in a thorough report on the legal importance of the C1sG Preamble, Report on dif-
ferent opinions as to legal importance of Preamble in Annotated Text of the Cisg (Albert H. Kritzer, ed.) at

<http://cisgw3.law.pace.edu/cisg/text/reportpre.html>.
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that have adopted it. In contrast, if domestic courts and tribunals introduce divergent
textual interpretations of the CISG, this uniform law will be short-lived.

The practical success of the Convention depends on whether its provisions are inter-
preted and applied similarly by different national courts and arbitral tribunals. Further-
more, as the uniform law must remain responsive to the contemporary needs of the
community it serves in a dynamic global marketplace, despite the lack of machinery for
legislative amendment in the CISG, it is vital that the CISG be interpreted in a manner
that allows the uniform law to develop in a uniform fashion, consistent with its general
principles, so as to continue to “promote the development of international trade” well
into the future.

As has been persuasively stated elsewhere, the success of a uniform law code that
intends to bind parties transacting worldwide depends on the creation of “an international
community of people who perceive themselves as bound together and governed by a
common legal system and who have some way to deliberate together over matters of
continuing verification and development.”g” It is this achievement of establishing an
“international community,” a kind of international legal consensus, that is regarded by
some as the true underlying purpose of CISG and as the key to its eventual triumph or
demise.?! Tt is also the focus of the most forceful criticism of CISG, as it has been argued
that achieving international consensus on significant legal issues is impossible.22

III. ISSUES OF INTERPRETATION IN THE CISG

It is natural that disputes will arise as to the meaning and application of the CISG’s pro-
visions. The CISG, however, comes with its own, in-built interpretation rules, which are
set forth in Article 7.%° Article 7 is the provision that sets forth the Convention’s interpre-
tive standards. The provision in Art. 7(1) expressly prescribes the international character
of the Convention and uniform direction that should be adopted in the interpretation
and application of its provisions. Owing to its unique nature as an autonomous and self-
contained body of law,* it is necessary that CISG exist on top of a legal order that can
provide doctrinal support and solutions to practical problems — such as resolving issues
that are governed but not expressly settled by the Convention, as per the gap-filling pro-
visions in Art. 7(2). This doctrinal support guarantees CISG’s functional continuity and
development without offending its values of internationality and uniformity mandated in
Art. 7(1).

2('Kastc]y, Rhetorical Analysis, supra note 19, at 577.
2LSee generally Kastely, Rhetorical Analysis, supra note 19; see also Camilla Baasch Andersen, “The Uniform
International Sales Law and the Global Jurisconsultorium” (2005), available online at <http:/cisg-online.ch/
cisg/The_Uniform_International_Sales_Law_and_the_Global_Jurisconsultorium.pdf> [hereinafter Ander-
sen, Global Jurisconsultarium].
22S¢e Arthur Rosett, supra note 17, at 282-286. See also Rosett, “Note: Unification and Certainty: The United
Nations Convention on Contracts for the International Sale of Goods,” 97 Harv. L. Rev. (1984). Cf. Ithas been
argued that this criticism by Rosett dismisses the possibility of genuine discourse within the international
community too easily. See Kastely, Rhetorical Analysis, supra note 19, at 577, n. 9.
23 Article 7 of the CisG provides the following:
(1) In the interpretation of this Convention, regard is to be had to its international character and to the need
to promote uniformity in its application and the observance of good faith in international trade.
(2) Questions concerning matters governed by this Convention which are not expressly settled in it are to be
settled in conformity with the general principles on which it is based or, in the absence of such principles,
in conformity with the law applicable by virtue of the rules of private international law.

% For a thesis in support of the statement that the CISG is an autonomous, self-contained body of law, see
John Felemegas, “The United Nations Convention on Contracts for the International Sale of Goods:
Article 7 and Uniform Interpretation,” Pace Review of the Convention on Contracts for the Interna-
tional Sale of Goods (CISG) 115-379 (Kluwer Law International, 2000-2001), also available online at
<http://cisgw3.Jaw.pace.edu/cisg/biblio/felemegas.html>[hereinafter Felemegas, Uniform Interpretation].
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To avoid divergent interpretations of the CISG some commentators had hoped for the
establishment of an international court with jurisdiction over disputes arising under the
CISG. The main advantage of such a court would probably be the uniformity that a cen-
tralized judicial system can produce on disputes arising within its jurisdiction. Although
the internal correlation of decisions handed down by a central judicial authority has a
superficial attraction, the idea has never been a realistic possibility for the CISG.*

The risk that inconsistent interpretation could frustrate the goal of uniformity in the
law was well understood by those working on the CISG.?5 This problem is not, however,
exclusive to the present structures administering justice under the CISG. All centralized
judicial systems are also prone to this danger (although there is ultimately a final appellate
level to provide redress). The nature of the CISG’s subject matter (i.e., trade) is in itself
unsuitable to the time-consuming, delay-laden mechanism of a single judicial authority.
As such, the implicit assumption is that the CISG will be applied by domestic courts and
arbitral tribunals.””

The essence of the problem of the CISG’s divergent interpretation lies with the inter-
preters themselves; its nature is substantive and not structural. All the attention has
been focused on the necessity, for the various courts and arbiters applying the CISG,
to understand and respect the commitment to uniformity and to interpret the text in
light of its international character. It has been suggested that a feasible solution to the
problems associated with decision making under the CISG is the “development of a
jurisprudence of international trade.””® Arguably, the success of the Convention depends
on the achievement of this goal.

The dynamic for developing a jurisprudence of international trade is established in
Articles 7(1) and 7(2).2° These are arguably the most important articles in the CISG, not

% See David, Unification of Private Law, supra note 1, at 4. The enormity of the financial task and the admin-
istrative structures necessary for the establishment of such a closed-circuit judicial system are prohibitive
for the creation of an international commercial court.

A significant development took place in 2001 when the C1sG Advisory Council was established as a private
initiative to respond to the emerging need to address some controversial, unresolved issues relating to the
Ci1sG that would merit interpretative guidance. The Advisory Council is a private initiative that aims at
promoting a uniform interpretation of the C1sG. The Council is guided by the mandate of Article 7 of the
Convention as far its interpretation and application are concerned: the paramount regard to international
character of the Convention and the need to promote uniformity. In practical terms, the primary purpose
of the Advisory Council is to issue opinions relating to the interpretation and application of the Convention
on request or on its own initiative. Requests may be submitted to the Council, in particular, by international
organizations, professional associations, and adjudication bodies. It publicizes all its opinions widely through
printed and electronic media and welcomes comments from the readership. Further information on the
Council’s membership and work is available online at <http:/cisgw3.Jaw.pace.edu/cisg/CISG-AC html>.

26 8¢ Michael J. Bonell, “Some Critical Reflections on the New UNCITRAL Draft Convention on International
Sales,” 2 Uniform L. Rev. 5-9 (1978); E. Allen Farnsworth, “Problems of the Unification of Sales from
the Standpoint of the Common Law Countries: Problems of Unification of International Sales Law,” in
7 Digest of Commercial Laws of the World (Dobbs Ferry 1980) [hereinafter Farnsworth, Problems of
Unification]. The effort to ensure uniform interpretation of the Sales Convention and to inspire international
discourse on issues raised by it has been discussed elsewhere. See, e.g., John Honnold, “Methodology to
Achieve Uniformity in Applying International Agreements, Examined in the Setting of the Uniform Law for
International Sales under the 1980 U.N. Convention,” in Report to the Twelfth Congress of the International
Academy of Comparative Law (Sydney/Melbourne 1986).

27See Progressive Development of the Law of International Trade: Report of the Secretary-General, 21 U.N.
GAOR Annex 3, Agenda Item 88, U.N. Doc. A/6396, reprinted in [1970] 1 Y.B.U.N. Comm’n on Int’l Trade
L. 18, at 39-40, U.N. Doc. A/CN.9/SER.A/1970.

28See, e.g., Kastely, Rhetorical Analysis, supra note 19, at 601. See also Andersen, Global Jurisconsultarium,
supra note 21.

298¢e, e. g., Audit, Lex Mercatoria, supra note 8, at 187 commenting on the ability of the Convention to generate
new rules:

The Convention is meant to adapt to changing circumstances. Amending it is practically impossible. A conference

of the magnitude of the one held in Vienna is difficult to organize. Achieving the unanimity of the participating
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only because their central location and stated purpose demand detailed treatment but
also because their success or failure will determine the CISG’s eventual fate as uniform
law. The debate regarding the application of the CISG generally, as well as in individual
cases, necessarily involves Article 7.

Article 7 expressly directs that in the interpretation of CISG “regard is to be had to its
international character and to the need to promote uniformity in its application and the
observance of good faith in international trade.”” Interpreters of the CISG are further
instructed that questions concerning matters governed by the CISG that are not expressly
settled in it “are to be settled in conformity with the general principles” on which the
CISG is based or, in the absence of such principles, “in conformity with the law applicable
by virtue of the rules of private international law.”'

Matters governed by the CISG which are not expressly settled in it are issues to which
CISG applies but which it does not expressly resolve; that s, gaps praeter legem.* Itis only
with this type of gap that Art. 7(2) CISG is concerned, as opposed to questions regarding
matters that are excluded from the scope of CISG, such as the matters mentioned in
CISG Arts. 2, 3, 4 and 5; that is, gaps intra legem.

Article 7(1) directs tribunals to discuss and interpret the detailed provisions of the text
with regard to its international character and the need for uniformity in its application.
If domestic courts and tribunals pay heed to the drafters” directions in Article 7 and
to the spirit of equality and loyalty with which the CISG is imbued, then Article 7 will
have contributed to the coherence of the precariously fragile international community.
Article 7(2) provides the important mechanism for filling in any gaps praeter legem in the
CISG and thus complements Article 7(1) by laying the course for the text’s deliberation
and future development. In this way, the CISG acquires the flexibility necessary for any
instrument that attempts to deal with a subject matter as fluid and dynamic as international
trade.

The spirit of international cooperation extends to the treatment that tribunals will afford
to decisions of other national courts that are as significant as their own interpretation
of the Convention.” Article 7(1), by directing an interpreter’s attention to the CISG’s
international character and stressing the goal of uniformity, emphasizes the need for
an international discussion among different national courts. Although the CISG, once
ratified, becomes part of the domestic law of each Member State, it does not lose its
international and independent character.

The recourse to rules of private international law in interpreting [Art. 7(1)] or
gap-filling [Art. 7(2)] the provisions of the Convention arguably hinders and under-
mines the search for the elusive goal of uniformity by producing divergent interpretive

states on proposed changes also would present substantial obstacles. The provisions of the Convention must be
flexible enough to be workable without formal amendment for a long period of time. The Convention, therefore,
must be regarded as an autonomous system, capable of generating new rules. This feature of the Convention is
reflected in article 7, dealing with interpretation and gap-filling.

30 Crsc Art. 7(1). 3L C1sG Art. 7(2).

32 See Franco Ferrari, Interprétation uniforme de la Convention de Vienna de 1980 sur la vente internationale,
48 Revue internationale de droit comparé 813, 842 (1996), as well as Ferrari, “General Principles and
International Uniform Law Commercial Law Conventions: A Study of the 1980 Vienna Sales Convention
and the 1988 UNIDROIT Conventions,” 2 Uniform Law Review 451-473 (1997), at 454, where Ferrari
uses the expression lacunae praeter legem for issues not expressly regulated by the law although governed
by it and lacunae intra legem for issues not governed by the law.

33 See Working Group on International Sale of Goods, Report on the Work of the Second Session, U.N. GAOR,
24th Sess., Supp. No. 18, U.N. Doc. A/7618, (1968), reprinted in [1971] 2 Y.B.U.N. Comm’n on Int’l Trade
L. 50, U.N. Doc. A/CN.9/SER.A/197, also reprinted in Honnold, Documentary History, supra note 8, at
62: “It was also suggested that the provision would contribute to uniformity by encouraging use of foreign
materials, in the form of studies and court decisions, in construing the Law.” See also Andersen, Global
Jurisconsultarium, supra note 21.



10 Part I. Introduction

results.** An interpretive approach that has been suggested as suitable to the proper
application of the CISG as truly global uniform sales law is based on the concept of
internationality and on generally acknowledged principles of commercial law, such as the
UNIDROIT Principles and the Principles of European Contract Law (PECL).%

It is arguable that the legal backdrop for CISG’s existence and application can be
provided by general principles of international commercial law, such as those exemplified
by the UNIDROIT Principles of International Commercial Contracts (1994) and the
Principles of European Contract Law (1998) would in many instances aid in rendering
unnecessary the textual reference in Article 7(2) CISG to private international law, a
positive step toward substantive legal uniformity.

IV. INTERPRETATION OF THE CONVENTION: ARTICLE 7(1)

Paragraph (1) of Article 7 mandates that in the interpretation of the Convention one must
pay close attention to three points: (a)the “international character” of the CISG, (b) “the
need to promote uniformity in its application,” and (c) “the observance of good faith in
international trade.”

It is the opinion of many scholars that the first two of these points are not independent
of each other,” but that, in fact, the second “is a logical consequence of the first.”?"
The third point is of a rather special nature, and its placement in the main interpreta-
tion provision of the CISG has caused a lot of argument as to its precise meaning and

scope.38

1. The International Character of the Convention
Every legislative instrument raises issues of interpretation as to the precise meaning of its
provisions, even within the confines of a national legal system. Such problems are more
prevalent when the subject has been drafted at an international level. In the interpre-
tation of domestic legislation, reliance can be placed on methods of interpretation and
established principles within a particular legal system — the legal culture or infrastructure
upon which the particular legislation is seated. However, when dealing with a piece of
legislation, such as the CISG, that has been prepared and agreed upon at the international
level and has been incorporated into many diverse national legal systems, interpretation
becomes far more uncertain and problematic because there is no equivalent interna-
tional legal infrastructure. Does that mean that the CISG is seated on a legal vacuum?
The answer is yes and no. The CISG was given an autonomous, free-standing nature
by its drafters, and it is true that there are no clearly defined international foundations
(equivalent to those in a domestic legal setting) upon which the CISG is placed.™
Principles of interpretation could be borrowed from the law of the forum or the law
that according to the rules of private international law would have been applicable in

34See Audit, Lex Mercatoria, supra note 8, at 187, commenting on the ability of the Convention to generate
new rules: “The express reference to national law represents a failure in an instrument meant to unify law
for international transactions.”

% See Felemegas, Uniform Interpretation, supra note 24, at chapter 5.

368ee, e.g., Honnold, Uniform Law for Int’l Sales, supra note i, at 135; Michael Joachim Bonell, “General
Provisions: Article 7,” in Comumentary on the International Sales Law: The 1980 Vienna Sales Convention
(C. M. Bianca & M. |. Bonell eds., Giuffre 1987), at 72 [hereinafter Bonell, General Provisions].

37Bonell, General Provisions, supra note 36, at 72.

3B For a discussion of the competing arguments, see Felemegas, Uniform Interpretation, supra note 24, at
chapter 3.

39As is argued in this Introduction, there are, however, general principles of international commercial law
(e.g., the UNIDROIT Principles and the PECL) that can provide a part of the platform upon which the
C1sa, like any other piece of domestic or international piece of legislation, must be based.
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the absence of the uniform law. Either approach would result in a diverse construction
and implementation of the same piece of legislation by different Contracting States.
According to some commentators, the result would be not only a lack of uniformity but
also the promotion of forum shopping.”’ Such a result would undermine the purpose of
the uniform legislation and defeat the reasons for its existence.

On the other hand, an autonomous and uniform interpretation, if it could be achieved in
practice, would go a long way toward completing the process of unification and achieving
the aims of the drafters of the uniform international instrument. Article 7(1) declares that
such an autonomous approach must be followed in interpretation, befitting the special
character and purpose of the Convention. To have regard to the international character
of the Convention means that its interpreter must understand that, although the CISG
has been formally incorporated into many different national legal systems, the special
nature of the CISG as a piece of legislation prepared and agreed upon at an international
level helps it retain its independence from any domestic legal system.

Arguably it is essential for the long-term success of the CISG that the rules and tech-
niques traditionally followed in interpreting ordinary domestic legislation are avoided.*!
The CISG is uniform law intended to cover the field of international contracts of sale
and, in doing so, to replace all national statutes and case law previously governing matters
within that field. The autonomy of this international sales law depends not only on the
drafting of the respective rules into a separate body of rules but also on the emancipation
of this body of rules from other branches of the law in the international and domestic
legal systems.*

Even though the CISG is incorporated into municipal law, international sales law
should not be regarded as a part of various national legal systems because doing so would
inhibit its development as an autonomous branch of law and distort its interpretation and
application. Instead, it is suggested that international sales law rules should be seen as
part of international law in the broad sense and should be entitled to an international,
rather than national, interpretation. The consequence of realizing the essence of the
Convention’s international character and autonomy is that there should be no reason to
adopt a narrow interpretation of the CISG.*®

408¢e Honnold, Uniform Law for Int’l Sales, supra note 1, at 142, stating, “The settlement of disputes would
be complicated and litigants would be encouraged to engage in forum shopping if the courts of different
countries persist in divergent interpretations of the Convention.”

Contra Fritz Enderlein, “Uniform Law and its Application by Judges and Arbitrators,” in International
Uniform Law in Practice: Acts and Proceedings of the 3rd Congress on Private Law, UNIDROIT (Rome,
September 7-10, 1987), at 340-341, who thinks that the lack of uniformity in the interpretation of uni-
form laws has no influence on the choice of forum, so the danger of forum shopping is not real in these
circumstances.

A The tendency of national tribunals to apply law in accordance with ingrained national patterns was discussed
at the Twelfth International Congress of Comparative Law (Sydney 1986).

2Gee Jerzy Jakubowski, “The Autonomy of International Trade Law and its Influence on the Interpretation
and Application of its Rules,” in Law and International Trade, Recht und Internationaler Handel 209 (Clive
M. Schmitthoff ed., 1973). Cf. Bonell, General Provisions, supra note 36, at 92-93, although recognizing
the necessity to interpret uniform laws “autonomously” in general, is of the opinion that an exception must
be made if an insuperable divergence of interpretation of a particular provision of the CI1sG exists between
Contracting States. Bonell offers a supporting citation of Jan Kropholler, Internationales Einheitsrecht,
Allgemeine Lehren 204 (1975). See also Van der Velden, Netherlands Reports to the Twelfth International
Congress of Comparative Law — Sydney/Melbourne 1986, (P. H. M. Gerver et al. eds., Frans J. A. Van der
Velden trans., 1987).

4 Expressing support for this point is Bonell, General Provisions, supra note 36, at 73: “Instead of sticking to
its literal and grammatical meaning, courts are expected to take a much more liberal and flexible attitude and
to look, wherever appropriate, to the underlying purposes and policies of individual provisions as well as of
the Convention as a whole.” See also Bruno Zeller, “The UN Convention on Contracts for the International
Sale of Goods (Cisg) — A Leap Forward towards Unified International Sales Laws,” 12 Pace Int’l L. Rev. 79,
105-106 (2000), also available at <http:/cisgw3.Jaw.pace.edu/cisg/biblio/zeller3.html>.



12 Part I. Introduction

It is submitted that Article 7 represents an implied provision in the Convention for
undertaking such a liberal approach to the interpretation of the body of law in question. It
must be acknowledged, however, that the danger with adopting a broad view of the CISG
is that it might open the way to diverse national interpretations, if “broad” and “liberal”
were equated with notions of theoretical diversity and practical relaxation of the rules
of the CISG’s interpretation. Thus, a paradox may possibly exist: that internationalism
might be better served by a narrow interpretation of the CISG. However, this is merely an
aberration, or rather an illusion, because both the nature of the CISG and the intentions
ofits drafters point unequivocally to its broad and liberal interpretation. Ifits interpreters
realize the true spirit of the CISG and enforce it in practice, then a liberal approach, far
from diversifying the results, will achieve uniform results. This is so because the broad and
liberal approach, in this case, does not mean the endorsement of many different national
views, but the adoption of a single, uniform, a-national approach. Such an approach is
broad and liberal by definition, because it operates outside and above the restrictions,
limitations, and narrowness of established national approaches to interpretation. The
broad global scope of the CISG requires that its interpretation be of a similar nature.
For the “legal barriers in international trade” to be removed successfully, a broad and
liberal approach to the interpretation of the CISG is required. Only such an approach can
successfully “take into account the different social, economic, and legal systems”44 that
the CISG is aiming to unite, at least in the field of sale of goods. The proper interpretation
of the CISG must be broad and liberal, but not lax or abstract.

2. Uniformity of Application
At this point, the interrelation between the first two parts of Article 7(1) becomes more
apparent. The autonomous interpretation of the CISG is not simply a consequence of
the “international” characterization of the CISG, but also a necessity, if “the need to pro-
mote uniformity in its application” is to be taken seriously. In the CISG, the elements of
“internationality” and “uniformity” are interrelated thematically and structurally because
of their position in the same Part and Article of the Convention; they are interrelated
functionally because an autonomous approach to interpretation is necessary for the func-
tioning of both, and they are interdependent because the existence of one is a necessary
prerequisite for the existence of the other. The international, rather than national, inter-
pretation is necessary for uniformity in the application of the CISG to be achieved, and
uniformity of application is vital if the CISG is to maintain its international character.
The biggest danger concerning the interpretation of the CISG has been attributed to
“anatural tendency to read the international text through the lenses of domestic law.”*>
This reading can be the result of a conscious, or unconscious, inclination of judges to
place the uniform law against the background of their own municipal law (lex fori) and to
interpret the uniform law on the basis of principles with which they are already familiar,
thus threatening the goal of international uniformity in interpretation.*’

44 C1sG Preamble.

45 John Honnold, “The Sales Convention in Action — Uniform International Words: Uniform Application?,” 8
J.L. & Com. 207, 208 (1988).

46 Among other causes that can give rise to diverging interpretations of a uniform law are problems that are
“internal” to the uniform law because they have their source in the uniform law itself. Such divergences in
interpretation are “normal” results of defects in the drafting of the uniform rules. These include mistakes in
grammar and translation, lack of clarity, or gaps in the law. See Michael F. Sturley, “International Uniform
Laws in National Courts: The Influence of Domestic Law in Conflicts of Interpretation,” 27 Va. J. Int’l. L.
729, 731 (1986). Other reasons that can lead to divergent interpretations are “external” because they are
independent from the uniform law itself. On this aspect, it has been said that some interpretative differences
can result from various national interests that the different interpreters want to prevail over the national
interests of other States. In relation to the CIsG, it has been asserted that “the disparity of economic, political,
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It is submitted that this goal of international uniformity cannot be achieved if national
principles or concepts, taken from the law of the forum or from the law that in the absence
of the CISG would have been applicable according to the rules of private international
law, are allowed to be used in the interpretation of the CISG. In fact, a “nationalistic”
approach to the interpretation of the CISG would achieve results that are contrary to
what was intended by the creation of the uniform law and would foster the emergence
of divergent national interpretations.‘” The nationalization of the uniform rules deprives
the instrument of its unifying effect.

3. The Observance of Good Faith in International Trade

According to the third element of Article 7(1), in interpreting the provisions of the
Convention one must have regard to the need to promote the “observance of good faith in
international trade.” The legislative history of this provision shows that the final inclusion
of the good faith principle represented a compromise. This solution was worked out
between those delegates to the Vienna Convention who supported its inclusion, stating
that, at least in the formation of the contract, the parties should observe the principles
of “fair dealing” and act in “good faith,” and those who were opposed to any explicit
reference to the principle in the Convention, on the ground that it had no fixed meaning
and would lead to uncertainty and nonconformity.48

a. Good Faith as a Mere Instrument of Interpretation

The placement of the good faith principle in the context of an operative provision dealing
with the interpretation of the CISG creates uncertainties as to the principle’s exact nature,
scope, and function within the CISG.* Scholarly opinion on the issue is divided. Some
commentators insist on the literal meaning of the provision and conclude that the principle
of good faith is nothing more than an additional criterion to be used by judges and
arbitrators in the interpretation of the CISG.?" Under this approach, good faith is merely
a tool of interpretation at the disposal of the judges to neutralize the danger of reaching
inequitable results.

However, even if included in the CISG as a mere instrument of interpretation, the
good faith principle can pose problems in achieving the ultimate goal of the CISG —
that is, uniformity in its application — because the concept of good faith has not only
different meanings among different legal systems but also multiple connotations within
legal systems.

and legal structure of the countries represented at the Vienna Conference suggests the difficulty of achieving
legal uniformity.” See Alejandro M. Garro, “Reconciliation of Legal Traditions in the U.N. Convention on
Contracts for the International Sale of Goods,” 23 Int’l Law. 443, 450 (1989).

#TThe negative consequences of a “nationalistic” interpretation have also been pointed out by courts. The
House of Lords, in Scruttons Ltd. v. Midland Silicones Ltd. 1962 A.C. 446, at 471, stated that “it would
be deplorable if the nations, after protracted negotiations, reach agreement . .. and that their several courts
should then disagree as to the meaning of what they appeared to agree upon.”

48 See Honnold, Uniform Law for Int’l Sales, supra note 1, at 146. See also Bonell, General Provisions, supra
note 36, at 83-84.

YSee Gyula Eorsi, “A Propos the 1980 Vienna Convention on Contracts for the International Sale of Goods,”
31 Am. J. Comp. L. 333, 349 (1983), who is of the opinion that the provision as it now stands represents “a
strange compromise, in fact burying the principle of good faith.”

508ee E. Allen Farnsworth, “The Convention on the International Sale of Goods from the Perspective of the
Common Law Countries,” in La Vendita Internazionale, La Convenzione di Vienna dell’ 11 Aprile 1980 5
(Dott. A. Giuffre ed., 1981), at 18, where the author speaks of “seemingly harmless words.” See also Peter
Winship, “International Sales Contracts Under the 1980 Vienna Convention,” 17 UCC L. J. (1984) 55, 67
n. 40. Cf. Bruno Zeller, Good Faith — The Scarlet Pimpernel of the Cisg (2000), available online at the Pace
Web site: <http://cisgw3 Jaw.pace.edu/cisg/biblio/zeller2. html>.
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b. Good Faith in the Relations between the Parties

However, there is academic opinion favoring a broader interpretation of the reference to
good faith as contained in Article 7(1), pointing out that the duty to observe “good faith
in international trade is also necessarily directed to the parties to each individual contract
of sale.”!

The main theoretical difficulty with the above suggestion is that, in effect, it implies
that the interpreters of the CISG are not only the judges or arbitrators but the contracting
parties as well.”2 This point is controversial, and there are practical and theoretical objec-
tions to it. If Article 7 is addressed to the parties, then that provision might be excluded by
them under Article 6. This would be an unwelcome result because, in practice, it would
hinder the uniformity of interpretation. The theoretical objection is that the statement
seems to obliterate the distinction between interpretation by the court and performance
of the contract by the parties. One of the main practical objections to the inclusion in the
CISG of a provision imposing on the parties a general obligation to act in good faith was
that this concept was too vague and would inevitably lead to divergent interpretations of
the CISG by national courts.

The possibility of imposing additional obligations on the parties is clearly not supported
by the legislative history of the CISG. Article 7(1), as it now stands in the CISG's text, is
the result of a drafting compromise between two diverging views; it reflects the political
and diplomatic maneuvering necessary for the creation of an international Convention. It
cannot now be given the meaning originally suggested by those advocating the imposition
of a positive duty of good faith on the parties, as doing so would reverse the intent of
the compromise. On the other hand, this does not mean that the opposite view (i.e., that
good faith represents merely an instrument of interpretation) should be adopted instead.
That interpretation would unnecessarily deny the value of good faith and its potential
function within the CISG.

It is submitted that “good faith,” like all the other terms in the CISG, must be
approached afresh and be given a new definition that will describe its scope and meaning
within the CISG, separate from the peculiar loads that it carries in different, and often
within, legal systems. It may take some time for the principle of good faith to develop
naturally and to crystallize in the case law, in the spirit of continuing deliberation and
discourse that characterizes the community of the CISG members.

V. REMEDIES AGAINST DIVERGENT INTERPRETATIONS

It has been eloquently — and accurately — stated elsewhere that international trade law
is subject to the tension between two forces: “the divisive impact of nationalism and our

51 Bonell, General Provisions, supranote 36, at 84. See also Gyula Eérsi, “General Provisions,” in International
Sales: The United Nations Convention on Contracts for the International Sale of Goods 8-9 (Nina M. Galston
& Hans Smit eds., 1984) [hereinafter: Eérsi, General Provisions in International Sales], stating, “[i]t might
be argued that [in cases in which interpretation of the Convention leads to application of the good faith
clause] it was not the Convention which was interpreted but the contract. ... [H]owever, interpretation of
the two cannot be separated since the Convention is necessarily interpreted by the parties also; after all,
the Convention constitutes the law of the parties insofar as they do not make use of Article 6 on freedom of
contract.” For similar statements, see Schlechtriem, Uniform Sales Law, at 39; Fritz Enderlein & Dietrich
Maskow, supra note 19, at 55; Dietrich Maskow, “The Convention on the International Sale of Goods
from the Perspective of the Socialist Countries,” in La Vendita Internazionale, La Convenzione di Vienna
dell’ 11 Aprile 1980 4547 (1981). Cf. the opinion offered in Arthur Rosett, “Critical Reflections on the
United Nations Convention on Contracts for the International Sale of Goods,” 45 Ohio St. L.J. 265, 290
(1984).

528¢¢ Enderlein & Maskow, International Sales Law, supra note 19, at 55.
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unwillingness to confine our activities within national borders.” The CISG attempts to
establish uniform international rules for the international sale of goods to minimize the
uncertainties and misunderstandings in commercial relationships that result from the
uncertainty over the correct identification — and the subsequent proper application — of
the relevant applicable law in case of a dispute.

Uniformity does not result automatically from an agreement on the wording of the
uniform rules. The objectives of that agreement can be undermined by different domestic
approaches to interpreting and applying the uniform international rules in practice. For
a uniform application of the CISG to be attained, it does not suffice that the CISG
be considered as an autonomous body of law, because it could still be interpreted in
different autonomous ways in various States. If such an unfortunate scenario were to
develop, uniformity would be attained only as a “very unlikely coincidence.” In theory
there exists a wide range of remedies against such a risk,”® but in practice it will be up to
the national judges and arbitrators interpreting the CISG to attain, and then maintain,
its uniform application to the highest degree possible.

There are some interpretative aids at the disposal of the interpreters of the CISG that
may facilitate its uniform application and may act as a hindrance to the development of
divergent interpretations. For example, in cases of ambiguities or obscurities in language,
the existence of several equally authentic language versions of the Convention permits the
interpreter to consult another official version of the CISG for assistance.”® What follows
is an examination of different means that can be used in the battle against divergent
interpretations of the CISG.

1. Jurisprudence (Case Law)

Arguably the most effective means of achieving uniformity in the application of the CISG
is to have regard to the way it is interpreted in other countries. The development of a
body of case law based on the provisions of the CISG and the careful consideration of this
jurisprudence by later courts are very important steps in the process of interpretation of
the CISG. A judge, or arbitrator, faced with a particular question of interpretation of the
CISG’s provisions, which may have already been brought to the attention of a court in
another Contracting State, should take into consideration the solutions so far elaborated
in the foreign courts.”” Given also the lack of machinery for legislative amendment in
the CISG, the importance of case law in understanding international sales law will be

53]ohn Honnold, “Uniform Words and Uniform Application. The 1980 Sales Convention and International
Juridical Practice,” in Einheitliches Kaufrecht und Nationales Obligationrecht 119 (Peter Schlechtriem ed.,
1987) [hereinafter Honnold, Uniform Words and Application].

54 See Franco Ferrari, “Uniform Interpretation of the 1980 Uniform Sales Law,” 24 Ga. J. Int'l & Comp. L. 183
(1994) [hereinafter: Ferrari, Uniform Interpretation], at 204, where the author uses the following numerical
example to illustrate this point: Supposing that there are three equally plausible autonomous interpretations
of the same provision, the chance that two interpreters construing the same provision independently will
arrive at a uniform result amounts only to 33 percent, whereas the probability of diverging interpretations
is 67 percent.

% See David, Unification of Private Law, supra note 1, at 107-122.

56 Gpe Bonell, General Provisions, supra note 36, at 90, who is of the opinion that such comparison “becomes
obligatory, if the text actually applied is only a translation into a national language which is not one of the
official languages of the United Nations.”

57See Audit, Lex Mercatoria, supra note 8, at 188-189:

The Convention must be interpreted with a view to maintaining its uniformity. Divergent interpretations by
national courts should not be allowed to undermine the uniform law. A lack of harmony in interpretation would
have the unfortunate consequence of reintroducing the conflicts methodology that the Convention was meant
to eliminate.

Courts, therefore, should consider foreign decisional law and scholarly commentary on the Convention in
reaching their determinations [references omitted].
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all the greater. Thus, it is arguable that, as a matter of principle and common sense,
courts should at least consider the jurisprudence developed by foreign courts applying
the CISG.”® The difficulty lies in the importance (e.g., binding force or merely persuasive
value) that a court should place on a decision of a foreign court and the reasoning behind
that decision, as well as the degree to which any such “precedent” may be followed and
adopted by other foreign courts.

In terms of how the evaluation of existing case law should affect interpretation of
the CISG’s provisions, the basic question that needs answering concerns the reaction
of a judge or arbitrator, who, when faced with an issue of interpretation in the CISG,
discovers that divergent solutions have been adopted in regard to that same issue by
different national courts. The prevailing view is that, as long as the divergences are rather
isolated and rendered by lower courts or are to be found even within the same jurisdiction,

“it is still possible either to choose the most appropriate solution among the different ones
so far proposed or to disregard them altogether and attempt to find a new solution.™

Even though no mention is made in Article 7 of the authority of decided cases, the
exhortation in Article 7(1) to treat the CISG as an international text and to promote
uniformity in its interpretation will require deference to judicial opinions from other
countries. This body of opinions may not quite develop as a system of precedent, in the
common law sense, but in a new and unique jurisprudential system like the CISG, in
which case law will be at a premium, courts have an obligation to expand their reasoning
process if they are to transmit relevant persuasion to courts of other legal systems.(’“

3 For the necessity of having regard to other countries” decisions, see Albert H. Kritzer, Guide to Practical
Applications of the United Nations Convention on Contracts for the International Sale of Goods 108-109
(1989) [hereinafter Kritzer, Guide to Practical Applications]. The domestic legislative instruments in most
common law countries are traditionally interpreted narrowly so as to limit their interference with the law
developed by the courts. See generally Cook, “The Need for Uniform Interpretation of the 1980 United
Nations Convention on Contracts for the International Sale of Goods,” 50 U. Pitt. L. Rev. 197-226 (1988).
Progress on this issue — that is, the development of a body of case law citing rulings of courts of foreign
jurisdictions — is slower than desired but nonetheless evident. See, e.g., the following case law:

e Ttaly January 31, 1996 District Court Cuneo (Sport d’Hiver di Genevieve Culet v. Ets. Louys et Fils), case
presentation including English translation available at <http:/cisgw3.law.pace.edu/cases/960131i3.html>

* France October 23, 1996 Appellate Court Grenoble (Gaec des Beauches v. Teso Ten Elsen), case presen-
tation including English translation available at <http:/cisgw3.]law.pace.edu/cases/961023f1.html>

* Switzerland January 8, 1997 Appellate Court Luzern, case presentation including English translation
available at <http:/cisgw3 law.pace.edu/cases/970108s1.html>

* United States June 29,1998 Federal Appellate Court [11th Circuit] (MCC-Marble Ceramic Center v.
Ceramica Nuova D’Agostino), case presentation available at <http:/cisgw3.law.pace.edu/cases/980629ul.
html> (a case that, although not citing foreign precedents, as there was none on the issue considered, did
point out the need to consider such precedents

* United States May 17, 1999 Federal District Court [Louisiana] (Medical Marketing v. Internazionale
Medico Scientifica), case presentation available at <http:/cisgw3 Jaw.pace.edu/cases/990517ul html> (a
case citing the ruling of a court of a foreign jurisdiction)

e Italy December 29, 1999 District Court Pavia (Tessile v. Ixela), case presentation including English trans-
lation available at <http:/cisgw3.law.pace.edu/cases/991229i3.html> (a case that cites the ruling of a court
of a foreign jurisdiction)

e Ttaly July 12, 2000 District Court Vigevano (Rheinland Versicherungen v. Atlarex) case presentation
including English translation available at <http:/cisgw3.law.pace.edu/cases/000712i3.html> (a case that
cites and comments on forty rulings of courts of foreign jurisdictions)

* United States May 21, 2004 Federal District Court [Illinois] (Chicago Prime Packers v. Northam Food
Trading Co.), case presentation available at <http:/cisgw3 Jaw.pace.edu/cases/040521ul html> (citing rul-
ings by courts of Germany, Italy, and Netherlands)

59Bonell, General Provisions, supra note 36, at 92.

60See Philip T. Hackney, “Is the United Nations Convention on the International Sale of Goods Achieving
Uniformity,” 61 LA. L. Rev. 473-486 (2001) at 479, available online at <http:/cisgw3.law.pace.edu/cisg/
biblio/hackney.html>:

It cannot be argued that the Convention itself requires the courts to apply the principle of stare decisis and
make prior case law binding. [ ... ] Therefore, a reasonable reading of this Convention directive would be that it
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Interpretations of an international Convention by sister signatories should be taken into
account in a comparative manner and with the “integrative force of a judgment. . . based
on the persuasive reasoning which the decisions of the Court bring to bear on the problem
athand.”®' A judge ought to be “obliged to search for and to take into consideration foreign
judgments. . . atleast the judgments from other Contracting States, when he is faced with
a problem of interpretation of an international convention.”%*

Access to foreign decisions has become a lot easier than it used to be. UNCITRAL
has taken many steps to ameliorate any practical difficulties relating to access, including
the establishment of CLOUT, through which the original texts of decisions and other
materials may be obtained from the UNCITRAL Secretariat.®

In recognition of the importance of foreign decisions to the uniform interpretation of
the CISG, many international organizations and law schools have made efforts to collect,
translate, and provide commentary to relevant decisions.”* An updated and growing

collection of CISG jurisprudence, including English translation and relevant commentary,
can be found on the CISG database maintained by the Pace Law School.®®

2. Doctrine (Scholarly Writings; Commentaries)

Another “antidote”® to the danger of divergent interpretations of the CISG is the use
of doctrine (i.e., academic writings). The literature on the CISG is voluminous and still
growing. The value of scholarly writings and international commentaries in the promotion

requires a principle similar to jurisprudence constante, a principle from Civil-Law legal systems. This principle
holds that case law is not a binding source of law, but a persuasive source of law. This would mean that when
interpreting the Convention, a court should look to other court’s interpretations of the Convention, including
the interpretations of courts from other countries. These interpretations, however, would not be binding, but
only persuasive.
61Yiirgen Schwarze, “The Role of the European Court of Justice (EC]) in the Interpretation of Uniform Law
among the Member States of the European Communities (EC),” in International Uniform Law in Practice:
Acts and Proceedings of the 3rd Congress on Private Law 221 (UNIDROIT, Rome, September 7-10, 1987)
(1988). See also Harry M. Flechtner, “Several Texts of the C1sG in a Decentralized System: Observations
on Translations, Reservations and Other Challenges in the Uniformity Principle in Article 7(1),” 17 J. L. &
Com. 187-217 (1998), also available online at <http:/cisgw3.law.pace.edu/cisg/biblio/flecht1. html> (where
the author explores the theme of uniformity in the Convention arguing that the uniformity principle “requires
a process or methodology involving awareness of and respect for, but not necessarily blind obedience to,
interpretations of the C1sG from outside one’s own legal culture — an approach not unlike the treatment U.S.
courts accord decisions of other jurisdictions when applying our Uniform Commercial Code”). See also Philip
T. Hackney, supra note 60, at 479, available online at <http:/cisgw3.law.pace.edu/cisg/biblio/hackney.html>
(also suggesting that U.S. Uniform Commercial Code case law could be used as a model for tribunals to
interpret the Convention by evaluating relevant international case law).
62Gchwarze, id. See also Andersen, Global Jurisconsultarium, supra note 21.
53 The system for reporting and distributing decisions is described in the UNCITRAL document, Case Law
on UNCITRAL Texts (CLOUT), U.N. Doc. A/CN.9/SER.C/GUIDE/1 (May 19, 1993).
64p g., the Centre for Comparative and Foreign Law Studies in Rome maintains the Unilex database, which
provides a collection of case law and an international bibliography on the Ci1sG. For a comment on Unilex
as a tool to promote the CI1sG’s uniform application, see Fabio Liguori, “‘Unilex: A Means to Promote
Uniformity in the Application of C18G,” in Zeitschrift fiir Europdisches Privatrecht 600 (1996).
65The Pace Law School Institute of International Commercial Law <http://cisgw3 law.pace.edu/cisg/text/
institute.html> offers an Electronic Library on Uniform International Commercial Law <http://cisgw3.
law.pace.edu>, which provides case annotations for each Article of the C1sG; as of December 2005, there
were 1,700 cases and 5,000 case annotations reported. For a description on how this, as well as other Internet
sites dealing with the CISG, are to be used, see Claire M. Germain, “The United Nations Convention
on Contracts for the International Sale of Goods: Guide to Research and Literature,” in Review of the
Conwvention on Contracts for the International Sale of Goods 117 (Cornell Int’l L. |. eds., 1995) [hereinafter
Cornell Review]; see also Albert H. Kritzer, “The Convention on Contracts for the International Sale of
Goods: Scope, Interpretation and Resources,” in Cornell Rev., at 147.
66 This expression is used by Honnold, “The Sales Convention in Action — Uniform International Words:
Uniform Application?,” 8 J.L. & Com. 207, 208 (1988).
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of an autonomous, international interpretation of the CISG and its uniform application
cannot be overstated.®”

The role played by doctrine in the interpretation of legislation varies in different legal
systems. In civil law countries, recourse to doctrine as an instrument of interpretation
for domestic and foreign law has never been doubted. On the other hand, common
law jurisdictions have traditionally given little effect to scholarly writings. But even in
common law countries, such as England, where judges traditionally have been reluctant
to have recourse to scholarly writing, the need for uniformity in interpreting international
Conventions has led to a more liberal approach and the use of doctrine has become
increasingly common.%®

In considering the interpretation given to the CISG by foreign courts, all national
courts should consider the doctrinal writings that influenced such interpretation in those
foreign courts. This practice gains its legitimacy by the recognition of the vital role that
doctrine can play in avoiding interpretative diversity in the CISG. It is achieved by the
introduction, through the use of doctrine, of international, rather than domestic lenses
to view the CISG.

3. Travaux Préparatoires (Legislative History)

Another useful guide for resolving doubts about the exact meaning, scope, and effect of
the CISG’s provisions is the legislative history of the CISG (i.e., the study of the travaux
préparatoires, which include not only the acts and proceedings of the Vienna Conference
but also the summary records of the previous deliberations within UNCITRAL).

The CISG directs interpreters to have regard to the “international character” of its
provisions and requires, in addition to the international experience that will be devel-
oped through jurisprudence and doctrine, that the Convention be placed in the proper
international setting of its legislative history."”

During the formative stages of the Convention, numerous difficulties arose and were
resolved through debate and compromise among the diplomatic delegates to the Vienna

67See Edgar Bodenheimer, “Doctrine as a Source of the International Unification of Law,” 34 Am. J. Comp. L.
67 (1986 Supplement), at 71, where the author examines from a comparative point of view and in detail the
question of “whether doctrinal writings may be considered primary authorities of law on par with legislation
and (in some legal systems) court decisions, or whether they must be relegated to the status of secondary
sources.”

6811 the United States, academic writing is cited freely in judicial opinions, and there was similar reliance in
England, in Fothergill v. Monarch Airlines Ltd., 1981 A.C. 251 (House of Lords).The sharpest divergence
from traditional common law practice is reported in Canada, where courts long ago shed their reluctance
to use scholarly writing and regularly cite textbooks, law reviews, and other scholarly literature. According
to one commentator, this development is explained “by the wide geographical dispersal of Canadian courts,
a less cohesive bar, less specialization among judges and the greater influence exercised by Canadian law
schools.” See Honnold, Uniform Words and Application, supra note 53, at 126. It is interesting to note that
some of the factors responsible for the Canadian development could also be true, structurally at least, in the
context of the C1sG and its worldwide application.

695¢¢ Honnold, Uniform Law for Int’l Sales, supra note 1, at 136-137. See also Audit, Lex Mercatoria, supra
note 8, at 187-188:

The international character of the Convention should encourage courts to refer to the Convention’s legislative
history and prior instruments (i.e., the ULIS and ULF) in order to ascertain the most likely intent underlying
the wording of a given provision. Reference should also be made to the various official texts of the Convention
to resolve ambiguities in one of the texts. For example, article 39 states that the buyer must notify the seller of
a lack of conformity within a reasonable time after discovery. On this score, the English text refers to the “[lack
of ] conformity of the goods.” Does this restriction mean that article 39 is inapplicable if the non-conformity
appears in the documents instead of in the goods — although delivery of documents is closely associated in the
Convention with delivery of the goods themselves? The French text is not as restrictive and speaks of défaut de
conformité in general terms.
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Convention.” The adoption of the CISG being essentially a political act by the gov-
ernments of member States made it inevitable that the final version of CISG contains
several textual compromises, which, in fact, are unresolved substantive difficulties. The
most significant of these difficulties relates to the CISG’s gap-filling procedures and its
use of Western legal concepts.

The legislative history of the CISG is of great importance, not merely as the starting
point of reference to the law it promotes but also as a crucial tool of understanding the
meaning of that law.™ In determining the meaning of an international treaty, one of the
rules of the U.N. Convention on the Law of Treaties 1969 is that recourse may be had to
supplementary means of interpretation, including the preparatory work of the treaty.72
The principal commentator of the CISG has correctly observed that “[w]hen important
and difficult issues of interpretation are at stake, diligent counsel and courts will need to
consult the [CISG’s] legislative history. In some cases this can be decisive.”"

Reference to the legislative history of the Convention is generally advocated by most
commentators.”* The relationship between the old and the new law can often be found
in the “travaux préparatoires.” The same commentators have, however, also stressed
that the value of the legislative history should not be overestimated.” There are a few
reasons for this caution. First, it should not be forgotten that the CISG, once adopted
by the Contracting States, acquires a “life of its own,”™® and its meaning can change
with time and use. It becomes apparent that the original intention of the drafters, doc-
umented in the travaux préparatoires, is only one of the elements to be taken into
account for the purpose of the CISG’s current interpretation. Another reason for a cau-
tious treatment of the legislative history of the CISG is that the travaux préparatoires
sometimes reveal a difference of opinion among the drafters themselves. Also, even when
the arguments put forward in favor of the adoption of a given provision were not con-
troversial, they are not always, or necessarily, decisive for the final product. In other
instances, the difference in opinion documented is of a political rather than legal nature.
It should always be kept in mind that the provisions of the CISG were adopted in a
diplomatic conference, in what is a political act by representatives of different sovereign
States.

70 Honnold has stressed the importance of discussion to the work of UNCITRAL, leading to consensus without
the need for formal votes. See Honnold, “The United Nations Commission on International Trade Law:
Mission and Methods,” 27 Am. J. Comp. L. 201, 210-211 (1979). For general comments on UNCITRAL’s
history, structure, mission, and methods, see E. Allen Farnsworth, “UNCITRAL — Why? What? How?
When?,” 20 Am. J. Comp. L. 314 (1972); for one participants wry view of this process, see Gyula Eorsi,
“Unifying the Law (A Play in One Act, with a Song),” 25 Am. J. Comp. L. 658 (1977).

'The material found in the C1sG’s legislative history adds depth to the international understanding that
underlies the Convention’s text. Honnold’s Documentary History of the Uniform Law for International
Sales (Kluwer, 1989) reproduces the relevant documents and provides references, thereby making it easier
to trace the legislative history and development of the C1sG’s provisions.

"2Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. Art. 32, at 331 (entered into force
January 27, 1988).

73]ohn Honnold, “Uniform Laws for International Trade,” Int’l Trade & Bus. L. J. 5 (1995).

™ See Honnold, Uniform Law for Int’l Sales, supra note 1, at 136; Bonell, General Provisions, supra note 36, at
90. Among civil law commentators, it is widely accepted that the legislative history of the uniform law must
be taken into account when interpreting the uniform law. See, e.g., Bernard Audit, La Vente Internationale
de Marchandises: Convention des Nations Unies du 11 Avril 1980 [The International Sales of Goods, UN
Convention of 11 April 1980 —in French] (Paris: Librairie Générale de Droit et de Jurisprudence, 1990), at
48 [hereinafter Audit, International Sales]; Fritz Enderlein et al., Internationales Kaufrecht [International
Sales Law — in German] 61 (1991).

" Honnold, Uniform Law for Int’l Sales, supra note 1, at 141-142; Bonell, General Provisions, supra note 36,
at 90.

6 Bonell, General Provisions, supra note 36, at 90.
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4. Neutral Language — A New Lingua Franca’

The quality of the international character attributed to the CISG has yet a further dimen-
sion. Such a characterization denotes that the terms and concepts of the CISG must
be interpreted autonomously of meanings that might traditionally be attached to them
within national legal systems. To have regard to CISG’s international character must mean
that the interpreter should not apply domestic law to solve the interpretative problems
raised in the CISG. The reading of the CISG in light of the concepts of the interpreter’s
domestic legal system would be a violation of the requirement that it be interpreted with
regard to its international character.” The terms of the CISG must be interpreted “in
the context of the Convention itself.”™ Such a conclusion becomes necessary when one
looks at the background of the CISG.

The CISG is a code that contains a defined set of topics (formation of contract,
rights and obligations of parties, remedies), and its provisions regulate issues relating
to those topics using rules that are underpinned by a coherent set of general principles
on which the Convention is based. The Convention has adopted a new common lan-
guage to express those rules and general principles that operate throughout the CISG,
frequently using plain words that refer to specific events that are typical of international
commercial transactions. The rules on risk of loss provide good examples of the use
of event-oriented words. CISG Art. 67(1) provides that “the risk passes to the buyer
when the goods are handed over to the first carrier for transmission to the buyer in
accordance with the contract of sale.” In a similar tone, Art. 69(1) states that in con-
tracts that do not involve carriage, “. .. the risk passes to the buyer when he takes over
the goods.” The drafters of the Convention opted for the use of plain language when
referring to things and events for which there are words of neutral content devoid of
domestic legal nuances. Such words as “delivery” and such concepts as “property” and
“title,” which are loaded with peculiar domestic importance, have been intentionally
avoided.

The form and content of the CISG are the outcome of prolonged deliberations among
lawyers representing a multitude of diverse legal and social systems and cultural back-
grounds. The provisions of the CISG had to be formulated in sufficiently neutral language
to reach a consensus that would not be vitiated by misunderstanding among its drafters.
An important decision that the drafters of the CISG had to make regarding this issue was
whether to include in the CISG detailed definitions of significant terms.”’ The eventual
choice was to include some definitions as needed within the text of particular provisions,”'
but not to have definitions of key terms as a separate part of the CISG.5* This decision

" See Peter H. Schlechtriem, “25 Years CISG — An International Lingua Franca for Drafting Uniform Law,
Legal Principles, Domestic Legislation and Transnational Contracts,” 2 CILE Studies. The C1SG and the
Business Lawyer: The UNCITRAL Digest as a Contract Drafting Tool (forthcoming 2006), offering a strong
argument in favor of the CISG as a lingua franca of international commercial law.

8 See Honnold, Uniform Law for Int’l Sales, supra note 1, at 136, where the author also states, “[t]o read
the words of the Convention with regard for their ‘international character’ requires that they be projected
against an international background.”

1d.

80Gee generally Farnsworth, Problems of Unification, supra note 26.

81See C1sG Art. 14, stating “[a] proposal for concluding a contract addressed to one or more specific persons
constitutes an offer...”; CIsG Art. 18, stating “[a] statement made by or other conduct of the offeree
indicating assent to an offer is an acceptance”; CISG Art. 25, stating “[a] breach of contract committed by
one of the parties is fundamental . ..~

82This style is more reflective of civil code drafting style than common law statutory practice. See generally
Farnsworth, Problems of Unification, supra note 26. This style contrasts with the detailed definitional system
in the American Uniform Commercial Code.
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on drafting style is a further indication of the wishes of the drafters to produce a law that
promotes international cooperation in its application.*

It has to be conceded that, despite the diverse composition of the drafting team and the
attention given to all official language versions of the CISG, the drafting debate tended to
focus on legal concepts drawn from either the civil law or common law traditions.®* As a
result, most of the words and concepts used in the CISG are Anglo-American or Western
European in origin, but the ramifications of this origin must not be overestimated. It
may be that, in creating this modern uniform legal regime for the international sale of
goods, certain concepts83 or words were borrowed from developed legal systems, but
such words or concepts do not (and should not) bring with them to the CISG the special
depth of meaning that they have in their original context. The choice of one word rather
than another represents the process of a compromise, rather than the acceptance of a
concept peculiar to a specific domestic legal system. The drafters attempted to avoid
terms that have been endorsed and shaped by diverse historical, social, economic, and
cultural structures in the various legal systems. They employed neutral, “a-national”
language to avoid such distortions. The neutrality of the words chosen for the CISG
promotes the CISG’s autonomy and advances UNCITRAL'’s objectives of internationality
and uniformity of interpretation and application.

Any interpretation of the CISG’s terms that relies on specific national connotations
will be calamitous because what is required is an interpretation of the CISG that is not
only uniform but truly international as well. Interpreters of the text must not violate the
spirit of the law that is embodied in the Preamble and the interpretation provisions of
the Convention. The meaning of any words imported from domestic legal systems must
be circumscribed by their new legal context.

The Preamble expressly acknowledges the cultural, social, and legal diversity that char-
acterizes its member States. The remedial provisions of the CISG are also structured to
reflect the commitment to equality in the formal parallelism between buyer and seller.”®
The commitment to equal treatment and respect for the different cultural, social, and
legal backgrounds of its international members is consistent with other important values
underlying the CISG, such as commitment to keeping the contract alive, forthright com-
munication between parties, reasonableness, etc. The interpretation of the text of the
Convention must be guided by these enunciated principles.

83Kastely argues that this choice of drafting style has rhetorical significance because detailed definitional
sections “... encourage the reader to understand the words in a technical and limited way, and to perceive
the text as self-contained. The reader is led to interpret such a text as limited to its specifically defined
terms and to disregard its broader implications or implicit significance.” On the other hand, Kastely notes
that “informal, contextual definitions. .. encourage a broad and conversational interpretation of the words
of the text, leading to greater depth and complexity in the interpretation of individual provisions.” Kastely,
Rhetorical Analysis, supra note 19, at 593-594.

84 Gee Gyula Eorsi, “Problems of Unifying the Law on Formation of Contracts for the International Sale of
Goods,” 27 Am. J. Comp. L. 315-323 (1979).

85 For example, a party may, by notice fixing an additional final period for performance of the other party’s
obligations, make time of the essence, where it is not clear from the contract itself or from the surround-
ing circumstances whether failure to make timely performance amounts to a fundamental breach; see
Ci1SG Art. 47(1) and Art. 63(1). It has been commented that “Art. 47(1) is based on the German con-
cept of ‘Nachfrist’ but it has a well-known counterpart in equity in contracts for the sale of land [ref-
erences omitted].” Jacob S. Ziegel, Report to the Uniform Law Conference of Canada on Convention
on Contracts for the International Sale of Goods (July 1981), University of Toronto, excerpt available at
<http://cisgw3.law.pace.edu/cisg/text/ziegel47.html>.

86 Hellner has observed that “the symmetry in the rules on the remedies for the seller’s and the buyer’s breach
of contract is probably prompted by a desire of being impartial to the seller’s and the buyer’s sides.” Jan
Hellner, “The UN Convention on International Sales of Goods — An Outsider’s View,” in Ius Inter Nationes:
Festschrift fur S. Riesenfeld 85 (Erik Jayme et al. eds., 1983).



22 Part I. Introduction

Individual terms or problematic provisions can and must be construed with regard
to the CISG’s underlying values if the overall linguistic and thematic structure is to be
reinforced and enriched. This is the mandate expressed in Articles 7(1) and 7(2) of the
CISG. The direction taken on this issue will determine whether the members of the
CISG’s community form a true community of entities that abide by a uniform law or
simply a collective of independent entities that, at times, cooperate with each other via
a harmonization of sorts on specific topics. Simply put, uniformity in international sales
law cannot be achieved merely by the universal adoption of uniform rules, but only by
the establishment of a uniform interpretation of these rules universally.

VI. GAP-FILLING IN THE CONVENTION: ARTICLE 7(2)

The CISG does not constitute an exhaustive body of rules and thus does not provide
solutions for all the problems that can originate from an international sale transaction.

Indeed, the issues governed by the Convention are limited to the formation of the
contract and the rights and obligations of the parties resulting from such a contract.””
This limitation gives rise to problems relating to the need to fill gaps that exist in any type
of incomplete body of rules.®

It is to comply with such a need that Article 7(2), designating the rules for filling any
gaps in the CISG, was drafted. The justification for such a provision lies in the fact that
“it is hardly possible for an international group to draft a voluminous and complicated
piece of legislation without leaving gaps behind, especially in the field of contract, as
contracts have infinite variety.

The legislative history of this provision is informative because it reveals the drafting
compromise that is Art. 7(2)"":

Questions concerning matters governed by this Convention which are not expressly settled
in it are to be settled in conformity with the general principles on which it is based or, in
the absence of such principles, in conformity with the law applicable by virtue of the rules of
private international law.

87See CISG Art. 4, stating “[t]his Convention governs only the formation of the contract of sale and the rights
and obligations of the seller and the buyer arising from such a contract. In particular, except as otherwise
expressly provided in this Convention, it is not concerned with: (a) the validity of the contract or of any of
its provisions or of any usage; (b) the effect which the contract may have on the property in the goods sold.”

For further exclusions to the applicability of CIsG, see CISG, supra note 1, art. 2 (sale of certain goods), art.
3 (supply and manufacture contracts and labor contracts), and art. 5 (liability for death or personal injury).
In addition, the Convention does not govern rights based on fraud or agency law; see Honnold, Uniform
Law for Int’l Sales, supra note 1, at 114-116.

88 Note that for the purposes of this text, any reference to “gaps” is a reference to gaps praeter legem (i.e.,
matters “governed by the C1sG which are not expressly settled in it”); in other words, issues to which Cisc
applies but which it does not expressly resolve. Matters that are excluded from the scope of C1sG (such as
the matters discussed in CISG Arts. 2, 3, 4 and 5) are gaps intra legem and do not concern Art. 7(2).

89E6rsi, General Provisions in International Sales, supra note 51, at 2-11. See also Audit, Lex Mercatoria,
supra note 8, at 190, commenting on issues of gap-filling in the Cisc:

Although the Convention is intended to be an all-encompassing framework, unprovided-for circumstances
perforce will surface. Article 7(2) deals with these circamstances. Where a gap is found in the Convention, it
is not to be filled immediately by reference to an applicable domestic law; the reference to such a domestic
law is only subsidiary. Initial reference must be made to the Convention’s “general principles.” The Convention
constitutes an autonomous system; it is not to be regarded as one statute among others.

9 There were arguments in favor of a gap-filling provision excluding the use of the rules of private international
law (i.e., in terms similar to those in Article 17 ULIS). The opposing view was that the uniform law could
not be considered as totally separated from the various national laws — as the uniform law did not deal
with a number of important questions related to contracts of sale — and that it would be unrealistic and
impractical to construe many undefined terms contained in the Cisg without having recourse to national
law. See “Legislative History of Art. 7(2)” in Felemegas, Uniform Interpretation, supra note 24, ch. 4.
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In the manner that Article 7(2) is drafted, the risk of diversity in the Convention’s
gap-filling from one jurisdiction to another is minimized, because recourse to domestic
laws is to be had only when it is not possible to fill a gap by applying the general principles
on which the Convention is based.”!

The aim of this provision is not very different from that of the interpretation rules
found in Article 7(1); that is, uniformity in the CISG’ interpretation and application.
Article 7(2) and gap-filling are directly connected to Article 7(1) and interpretation, not
only due to the proximity of their location in the text but, more importantly, because
of their substantive relationship with each other.”” Gaps in the law constitute a dan-
ger to the uniformity and autonomy of the CISG’s interpretation, because “one way to
follow the homeward trend is to find gaps in the law.”” Further, interpretation must
be the means whereby gaps in the CISG are filled, because when a gap praeter legem
is detected the problem arising thereby should be solved through interpretation of the
CISG.

However, the relevant textual reference in Article 7(2) leaves the CISG prone to
divergent gap-filling (i.e., in conformity with the relevant law applicable according to
the rules of private international law). It is arguable that the use of the rules of private
international law to resolve questions concerning matters governed but unresolved by
the CISG will harm the Convention’s uniform application by producing divergent results.
An alternative approach to gap-filling — one based on the concept of internationality and
on generally acknowledged principles upon which the CISG is based — would serve and
promote the purpose of the new law (i.e., uniformity in its application), rather than
hinder it.

In accordance with the basic criteria established in Article 7(1) and discussed earlier,
uniformity in the CISG’s application is the ultimate goal. It follows that for the interpreta-
tion of the CISG in general — not only in the case of ambiguities or obscurities in the text
but also in the case of gaps praeter legem — “courts should to the largest possible extent
refrain from resorting to the different domestic laws and try to find a solution within the
Convention itself.”*

NGee, e. g., Audit, Lex Mercatoria, supra note 8, at 193-94, where the author writes, “The relationship between
the Convention and the lex mercatoria can be summarized by outlining the hierarchy of norms that may
apply to an international sales contract under the Convention:

(1) The “mandatory norms” of domestic law, which prevail over the rules of the Convention (art. 4[a]);

(2) Trade usages, either expressly referred to by the parties (art. 9[1]) or found applicable by a court or
arbitrator (art. 9[2]);

(3) Contract provisions (art. 6);

(4) The rules of the Convention;

(5) The “general principles” on which the Convention is based (art. 7[1]);

(6) If no such principles are identified, the non-mandatory norms of the law applicable under the conflict
rules of the forum (art. 7[2]).
Although domestic laws appear at the top of the hierarchy, their application should be the exception. Under
the Convention, the lex mercatoria is the chief source of the applicable law for international transactions
either directly as trade usages (the second heading) or indirectly through the application of the principle of
party autonomy in contract (the third heading). The Convention elaborates the common law and practices
of international sales and the common core of domestic commercial rules. The Convention itself purports to
formulate the most common practice and therefore qualifies as an expression of lex mercatoria. But, as its place
in the hierarchy indicates, the Convention is above all a recognition by states of the paramount importance of
existing and more specific commercial practices, to which the Convention gives the force of law.

92The line between implied terms and interpretation is a difficult one to draw — indeed it is not clearly drawn
in some jurisdictions — which supports my view of the connection between Cisg Article 7(1) and 7(2). See C
Itoh & Co. Ltd. v. Companhia de Navegacao Lloyd Brasilieiro, 1 Lloyd’s Rep. 201 (Eng. Comm. Ct. 1998,
Clarke J), affirmed by the English Court of Appeal at 1 Lloyd’s Rep 115 (Eng. C.A. 1999) (use of the officious
bystander test when interpreting a contract).

B Eorsi, General Provisions in International Sales, supra note 51, at 2-9.

9 Bonell, General Provisions, supra note 36, at 75.
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1. Gaps Praeter Legem

Before the gap-filling rule in Article 7(2) can be put into operation, the matters to which
the rule applies must first be identified. The starting point of the gap-filling analysis is
the observation that the gaps to which the rule refers are not gaps “intra legem” (i.e.,
matters that are excluded from the scope or the application of the Convention — such
as the matters discussed in CISG Articles 2, 3,”° 497 and 5%); rather, they must be

gaps “praeter legem” *°(i.e., matters that are governed but are not expressly resolved by

the CISG). The absence of a uniform law provision dealing with such issues cannot be
regarded as a lacuna.

2. Gap-Filling Methodology

Three different approaches exist to fill gaps praeter legem. The first approach is based
on the application of the general principles of the statute and is known as the “true
Code” approach.'” The drafters of the 1964 Hague Conventions chose that approach.'”’
ULIS’s pursuit of absolute independence from domestic law failed the test of acceptance.

95Cr1sG Art. 2, states that Cisc does not apply to consumer sales, to auctions, or to sales of shares, vessels, and
electricity.

% Crsc Art. 3 excludes the application of the Convention in cases of “supply and manufacture” contracts and
labor contracts.

97CIsG Art. 4 sets out the scope of the Convention and, except as otherwise expressly provided in the Con-
vention, excludes from it the issue of validity of the contract and the effect of the contract on the property
in the goods.

98 Crsc Art. 5 excludes from the scope of the Convention the issue of the liability of the seller for death or
personal injury caused by the goods to any person.

9The terms “intra legem” and “practer legem” are discussed in Ferrari, Uniform Interpretation, supra note 54,
at 217. For the distinction between gaps “intra legem” and gaps “praeter legem,” see Ferrari,Uniform Inter-
pretation, id. at n. 186, referring to H. Deschenaux, Der Einleitungstitel, in 2 Schweizerisches Privatrecht
95 (Max Gutzwiller et al. eds., 1967).

100 gee William D. Hawkland, “Uniform Commercial ‘Code’ Methodology,” U. Ill. L. Rev. 291. 292 (1962). See
also, Ferrari, Uniform Interpretation, supra note 54, at 218, fn.189, stating that the “true code” approach
corresponds to what Kritzer calls the “internal analogy approach,” in Kritzer, Guide to Practical Applications,
supra note 58, at 117. According to the “true Code” approach, a court, when faced with a gap in a Code,
should only look at the Code itself, including the purposes of the Code and the policies underlying the Code,
but no further. It follows that, for the solution of questions governed by a Code, the answer can be found
within the framework of that Code. The justification of this approach lies in the belief that a “true Code” is
comprehensive, and as such, “it is sufficiently inclusive and independent to enable it to be administered in
accordance with its own basic policies.” Hawkland, op. cit., at 292.

This approach had been discussed during the 1951 Hague Conference (January 1-10). For a discussion
of the 1951 Conference, see Ernst Rabel, “The Hague Conference on the Unification of Sales Law,” 1 Am. .
Comp. L. 88 (1952). Rabel said this about this gap-filling approach: “. .. within its concerns.. . . the text must
be self-sufficient. Where a case is not expressly covered the text is not to be supplemented by the national
laws — which would at once destroy unity — but be construed according to principles consonant with its
spirit”. Id. In effect, the Code is approached as a source of law itself.

101 Gee, e.g., E:Wahl, “Article 17,” in Kommentar Zum Einheitlichen Kaufrecht 126b (Hans Délle ed., 1976),
where the commentator, after having listed the three different approaches to filling gaps praeter legem,
states that “ULIs has adopted the first method. The text of Article 17, its legislative history as well as the
provision contemplated in Article 2 show that the application of the rules of international private law had to
be limited.” See Convention Relating to a Uniform Law on the International Sale of Goods [ULIs], July 1,
1964, 834 U.N.T.S. 107, reprinted in 13 Am. J. Comp. L. 453 (1964).

ULis Art. 2 excludes the application of rules of private international law, except in a few instances; see,
e.g., Harold J. Berman, “The Uniform Law on International Sale of Goods: A Constructive Critique”, 30 L.
& Cont. Probs. 354, 359 (1965).

ULIs Art. 17 provides that the general principles underlying the 1964 Uniform Law are to be used to fill
any gaps. It has been correctly concluded that “[t]his has the intended negative implication that courts may
not refer to the domestic law of the country whose law would otherwise apply under the rules of private
international law.” Peter Winship, “Private International Law and the U.N. Sales Convention,” 21 Cornell
Int’l L. J. 487, 492 (1988).
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The solution adopted in ULIS has been criticized and has been considered by some
commentators as one of the reasons for its failure to win wide acceptance.'’”

The second approach relies on the use of external legal principles to fill gaps found in
the Code and is known as the “meta-Code approach.”m

The third approach to gap-filling is a combination of the foregoing approaches.
According to this approach, one is supposed to first apply the general principles of the
Code. In the absence of any such principles, however, one should resort to the rules of
private international law. It is this approach that was adopted by the drafters of the CISG.
Therefore, in practice, when a matter is governed by the CISG but is not expressly settled
init, Article 7(2) offers a solution by (i) internal analogy, when the CISG’s other provisions
contain an applicable general principle or (ii) reference to external legal principles (the
rules of private international law) when the CISG does not contain an applicable general
principle.'”

Pursuant to Art. 7(2) any gaps must be filled, whenever possible, within the Convention
itself; a solution that complies with the aim of Article 7(1); that is, the promotion of the
Convention’s uniform application.l(“" As has been noted above, there are various types
of logical reasoning that can be employed to find a solution to a gap within the CISG
itself, and recourse to the CISG’s general principles constitutes only one method of
gap-filling. This observation leads to a further interpretation issue, the interpretation
of Article 7(2) itself. One must determine whether Article 7(2) should be interpreted
broadly; that is, whether it includes other methods of legal reasoning as well, such as
analogical application,l(’7 or whether it is to be interpreted restrictively.

It is submitted that Art. 7(2) must be interpreted broadly and that there are two
complementary methods of gap-filling allowed under this provision: (a) an analogical
application of specific provisions of the CISG and (b) a consideration of the general

104

102600, e.g., Isaak I. Dore & James E. DeFranco, “A Comparison of the Non-Substantive Provisions of the
UNCITRAL Convention on the International Sale of Goods and the Uniform Commercial Code,” 23 Harv.
Int’l L.J. 49, 63 (1982).

103 For the expression “meta-Code,” see Steve H. Nickles, “Problems of Sources of Law Relationships under
the Uniform Commercial Code — Part I: The Methodological Problem and the Civil Law Approach,” 31
Ark. L. Rev. 1 (1977). This approach is based on the idea that external legal principles should supplement
the provisions of a Code, unless this is expressly disallowed by that Code. See, e.g., U.C.C. §1-103, which
states “that unless displaced by the particular provisions of the Act, the principles of law and equity . . . shall
supplement its provisions.” Id. This approach seems to be favored in common law, see Dore & DeFranco,
op. cit. In regards with the U.C.C., however, note the tension that is created within the U.C.C. due to the
wording of §1-102(1), which states that “this Act shall be liberally construed and applied to promote its
underlying purposes and policies”. Id. at §1-201(1). For an approach more closely associated with civil law,
see Mitchell Franklin, “On the Legal Method of the Uniform Commercial Code,” 16 L. & Contemp. Probs.
330, 333 (1951).

104 For further references to the three approaches, see generally Kritzer, Guide to Practical Applications, supra
note 58.

105 For a similar appraisal of the Convention’s gap-filling measures, see Kritzer, Guide to Practical Applications,
supra note 58, at 117.

106 pe Enderlein & Maskow, International Sales Law, supra note 19, at 58, where the authors state that Article
7(2) indicates that gaps must be “closed . . . from within the Convention. This is in line with the aspiration to
unify the law which . . .is established in the Convention itself.”

07 The difference between the two gap-filling methods is explained well by Bonell, General Provisions, supra
note 36, at 80 as follows:

Recourse to “general principles” as a means of gap-filling differs from reasoning by analogy insofar as it constitutes
an attempt to find a solution for the case at hand not by mere extension of specific provisions dealing with
analogous cases, but on the basis of principles and rules which because of their general character may be applied
on a much wider scale.

For further discussion of the distinction between analogical application and the recourse to general principles
in the context of a uniform law, see Jan Kropholler, Internationales Einheitsrecht, Allgemeine Lehren 292
(1975).
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principles underlying the CISG as a whole, when the gap cannot be filled by analogical
application of specific provisions.

Analogical application has also been accepted as a method of gap-filling by many other
scholars in this area.'”® An explanation of this method is provided by Enderlein and
Maskow, who, in endorsing a broad interpretation of Article 7(2), state that “gap-filling
can be done, as we believe, by applying such interpretation methods as extensive inter-
pretation and analogy. The admissibility of analogy is directly addressed in the wording
contained in the CISG because it is aimed at obtaining, from several comparable rules,
one rule for a not expressly covered fact and/or a general rule under which the fact can
be subsumed.”"

3. Gap-Filling by Analogy

The method of analogical application requires examination of the provisions of the CISG,
because the rule laid down in an analogous provision may be restricted to its particular
context, and thus, its extension to other situations would be arbitrary and contrary to the
intention of the drafters or the purpose of the rule itself."”

There is some diversity in academic opinion on the exact test to be applied in such
cases. Ferrari,''! using a criterion similar to that offered by Bonell,'? states that when
the matters expressly settled in the Convention and the matters in question are related so
closely that it would be “unjustified to adopt a different solution,” one can fill the gap by
analogy. Honnold offers a different test, placing the focus of the inquiry on whether the
cases were so analogous that the drafters “would not have deliberately chosen discordant
results.” Only in such circumstances, according to Honnold, would it be reasonable to
conclude that the rule embracing the analogous situation is authorized by Article 7(2)
CISG.1?

It is important to note that gap-filling by analogy is concerned with the application of
certain rules, or solutions, taken from specific CISG provisions to be applied in analogous
cases to resolve legislative gaps. This method should not be confused with the application
of general principles that are expressed in the CISG or upon which the CISG is founded. It
is my contention that gap-filling by analogy is primary gap-filling. Only when no analogous
solutions can be found in the CISG’s provisions should the interpreter resort to the
application of the CISG’s general principles — internal and external — which is secondary
gap-filling. This is a fine, but clear, distinction. It deserves to be maintained, although
there may ultimately not be a lot of practical importance attached to maintaining it
because of the tendency of commentators to blur the distinction by focusing on the use
of general principles in gap-filling and the potential of general principles to dominate
the CISG’s gap-filling function. However, the value of recognizing its existence lies in the

198 There is strong academic opinion in favor of the view that not only does the CisG permit both methods
of gap-filling but also that, in the case of a gap in the CisG, “the first attempt to be made is to settle the
unsolved question by means of an analogical application of specific provisions.” Bonell, General Provisions,
supra note 36, at 78.

09 hderlein & Maskow, International Sales Law, supra note 19, at 58.

HOBonell, General Provisions, supra note 36, at 78.

M See Ferrari, Uniform Interpretation, supra note 54, at 222.

12Bonell opines that where there are no special reasons for limiting the analogical application of a specific
rule to another C1sG provision, the interpreter must consider whether the case regulated by this rule and
the gap at hand are so analogous “that it would be inherently unjust not to adopt the same solution.” Bonell,
General Provisions, supra note 36, at 79.

H38ee Honnold, Uniform Law for Int’l Sales, supra note 1, at 156. See also Siegfried Eiselen, Electronic
Commerce and the UN Convention on Contracts for the International Sale of Goods (Crsc) 1980, 6 EDI L.
Rev. 21-46 (1999) (fax, e-mail and EDI communications also encompassed by the definition of “writing” in
Ci1SG Article 13).
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theoretical clarity and legitimacy that this distinction adds to the consistent and systematic
examination of the interpretative structure embedded in the CISG.

4. General Principles and the CISG

When the solution to a gap-filling problem cannot be achieved by analogical application
of a rule that might be found in a specific CISG provision dealing with issues similar to
those present in the gap, gap-filling can be performed by the application of the “general
principles” on which the CISG is based.''*

As explained above, this procedure differs from the analogical application method, in
that it does not solve the case in question solely by extending specific provisions dealing
with analogous cases; rather it solves the case on the basis of rules that, because of their
general character, may be applied on a much wider scale. At this point it is appropriate to
note another fine but valid distinction in the types of general principles that concern the
CISG and its interpretation. The distinction must be drawn between principles extrapo-
lated from specific CISG provisions and general principles of comparative law — namely,
those rules of private law that command broad adherence throughout various countries,
or general principles of law of civilized nations — on which the CISG is generally based.

a. Principles in CISG’s Provisions

Despite the clear provision for the use of the CISG principles in gap-filling by Article
7(2), there is no other textual reference to the identification of such principles and the
manner of their application, once identified, to fill a gap in the CISG.

General principles that are capable of being applied to matters governed by, but not
expressly regulated by the CISG, may be inferred from specific rules established by
specific CISG provisions dealing with specific issues.''> A general principle stands at a
higher level of abstraction than a rule or might be said to underpin more than one such
rule.

Some general principles can be identified easily because they are expressly stated in
the provisions of the CISG itself. One such principle is the principle of good faith.''® The
principle of autonomy!'” is another general principle expressly outlined in the CISG. Most

H4(Crse Art. 7(2).

U5 For academic support on this point, see Schlechtriem, Uniform Sales Law, supra note 19, at 38, stating “[t]he
authoritative principles can be inferred from the individual rules themselves and their systematic context”;
Honnold, Uniform Law for Int’l Sales, supra note 1, at 155, stating “[g]eneral principles [must] be moored
to premises that underlie specific provisions of the Convention”; Bonell, General Provisions, supra note 36,
at 80.

H6C1s Art. 7(1). The good faith principle has been recognized as one of the general principles expressly laid
down by the Convention. See, e.g., Audit, International Sales, supra note 74, at 51, where the author states
that good faith is one of the general principles, even though it must be considered a mere instrument of
interpretation; Enderlein & Maskow, International Sales Law, supra note 19, at 59, where the authors list
the good faith principle among those principles “which do not necessarily have to be reflected in individual
rules”; Rolf Herber & Beate Czerwenka, Internationales Kaufrecht. Kommentar zu dem Ubereinkommen
der Vereinten Nationen vom 11 April 1980 iiber Vertrage iiber den Internationalen Warenkauf [International
Sales Law, Commentary on the United Nations Convention on Contracts for the International Sale of Goods]
49 (1991), where it is stated that the good faith principle is the only general principle expressly provided for
by the Convention.

H7C1sG Art. 6. See, e.g., Honnold, Uniform Law For Int’l Sales, supra note 1, at 47, who in his introduction of
the Convention states that “[t]he dominant theme of the Convention is the role of the contract construed
in the light of commercial practice and usage — a theme of deeper significance than may be evident at first
glance.” Party autonomy has been described as the most important principle of the C1sG; see Kritzer, Guide
to Practical Applications, supra note 58, at 114. Some commentators have inferred from this principle that
the C1sG plays solely a subsidiary role as it provides only for those cases that the parties neither contemplated,
nor foresaw. For this thesis, see Honnold, Uniform Law for Int’l Sales, supra note 1, at 48, stating that “the
Convention’s rules play a supporting role, supplying answers to problems that the parties have failed to
solve by contract.” Id. For a similar conclusion, see K. Sono, “The Vienna Sales Convention: History and



28 Part I. Introduction

general principles, however, have not been expressly provided by the CISG. Therefore,
they must be deduced from its specific provisions by analyzing the contents of such
provisions. If it can be concluded that they express a more general principle, capable of
being applied also to cases different from those specifically regulated, then they could
also be used for the purposes of Article 7(2).

There is a notable divergence of opinion as to the exact nature of such an analysis of
specific CISG provisions. Bonell states that

just as in interpreting specific terms and concepts adopted in the text of the Convention,
also in specifying “general principles” courts should, in accordance with the basic criteria of
Article 7(1), avoid resorting to standards developed under their own domestic law and try to
find the particular solution “autonomously”, i.e., within the Convention itself, or, should this
not be possible, by using standards which are generally accepted at a comparative level.''®

Bonell’s argument relies on the premise that, although there are principles, such as that of
party autonomy and the dispatch rule, which can be applied directly, others, such as the
principle of “good faith” and the concept of “reasonableness,” need further specification
to offer a solution for a particular case. The question that arises here relates to the
standards to be used to identify the principles that belong to the latter category. For
example, how could a judge of a highly industrialized country apply the “reasonableness”
test to determine which party in a particular circumstance has been acting with due
diligence? Arguably, the judge should not automatically refer to the standards of care and
professional skill normally required from his country’s business people when conducting
domestic affairs. Bonell is of the opinion that the answer should be found “either in the
Convention itself or at least on the basis of standards which are currently adopted in other
legal systems.”!!”

On the other hand, there is strong academic opinion that comparative law should not
be used to identify such general principles. Enderlein and Maskow are of the opinion
that it is

not possible to obtain the Convention’s general principles from an analysis prepared by
comparison of the laws of the most important legal systems of the Contracting States .. . as
it was supported, in some cases, in regard to Article 17 [of] ULIS.... The wording of the
Convention does in no way support the application of this method.'*

In addressing this issue, interpreters of the CISG must be conscious of the mandate in
Art. 7(1) to have regard to the Convention’s international character and to promote
uniformity in its application. Although Bonell’s model is not the same as resorting to
rules of private international law, the temptation to adopt a domestic law analysis of
the problem should be resisted. Tribunals must recognize the uniquely international

Perspective,” in International Sale of Goods: Dubrovnik Lectures 14 (P. Sarcevic & P. Volken eds., 1986),
affirming that “the rules contained in the Convention are only supplementary for those cases where parties
did not provide otherwise in their contracts.” Id.

According to this premise, it is logical to conclude that in case of conflict between the parties” autonomy
and any other general principle of the CIsG, the former always prevails. See E. Allen Farnsworth, “Rights
and Obligations of the Seller,” in Wiener Ubereinkommen von 1980 tiber den Internationalen Warenkauf
(Lausanner Kolloquium 1984) (Schweizerisches Institut fiir Rechtsvergleichung ed., 1985) at 83, 84 where
the author draws the same conclusion: “in case of a conflict between the contract and the Convention, it
is the contract — not the Convention — that controls.” Id. Note that this result is “contrary to the Uniform
Commercial Code where principles of ‘good faith, diligence, reasonableness and care” prevail over party
autonomy”. U.C.C. §1-102(3). See also Kritzer, Guide to Practical Applications, supra note 58, at 115.

U8 Bonell, General Provisions, supra note 36, at 81.

1974, at 82.

1206 hderlein & Maskow, International Sales Law, supra note 19, at 60. See also See Ferrari, Uniform Inter-
pretation, supra note 54, at 224.
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nature of the CISG and its proper function as uniform law. Bearing in mind what has
already been written about the potential threats to the autonomy and uniformity of the
CISG’s interpretation and application posed by the use of different domestic concepts
and laws, it seems that the latter, rather than the former, opinion is better. It is hoped
that the difficulties that can arise, let us say, in a dispute between a German seller and
a Zambian buyer relating to a notice of nonconformity “within a reasonable time” under
CISG Art. 39, can be solved in a way that respects the CISG’s (international) character
and (uniformity) objective — bearing in mind the different perceptions that may exist in
these two countries as to time.'?!

Irrespective of the result in the debate as to the theoretical justification of the method
of extracting general principles by analyzing the contents of specific provisions of the
CISG, in practice, several general principles can be deduced by this method and then
applied to cases not specifically regulated by any of the CISG’s provisions. 122 For instance,
it is commonly understood'?® that the concept of “reasonableness” constitutes a general
principle of the Convention. 124

121 My suggestion regarding this hypothetical dispute is that the concept of reasonableness might be allied with
the Art. 8(2) reference to “the understanding that a reasonable person of the same kind as the other party
would have had in the same circumstances” or even with the provision on usage (under CIsG Art. 9) to
permit regional variation of due diligence.

122 The following is a list of such general principles of the Convention, although one should not be dogmatic
in such classifications as sometimes it is not sufficiently clear whether something is a “general principle”
underpinning certain rules or merely a rule:

* the principle of mitigation, which provides that the parties relying on a breach of contract must take
reasonable measures to limit damages resulting from the breach of the contract; see C1sG Arts. 77, 85-88

« the principle of cooperation, according to which the parties must cooperate “in carrying out the interlocking
steps of an international sales transaction”: Kritzer, Guide to Practical Applications, supra note 58, at 115.
This duty is closely related to the duty to communicate “information that is obviously needed by a trading
partner”: Honnold, Uniform Law for Int’l Sales, supra note 1, at 155; see C1sG Arts. 32(3), 48(2), 60(a), 65

* the principle that a party cannot contradict a representation on which the other party has reasonably relied
(i.e., that the parties must not act venire contra factum proprium); see C1sG Arts. 16(2)(b), 29(2)

* the principle of favor contractus, which means that “whenever possible, a solution should be adopted in
favor of the valid existence of the contract and against its premature termination on the initiative of one of
the parties”: Bonell General Provisions, supra note 36, at 81; see CISG Arts. 19(2), 25, 26, 34, 37, 48, 49,
59, 51(1), 64, 71 and 72.

123 Gpp, e.g., Audit, International Sales, supra note 74, at 51; Rolf Herber, “Article 7,” in Commentary on the
UN Convention on the International Sale of Goods 94 (Peter Schlechtriem ed., 1998).

124Citing the numerous references to reasonableness in the CIsG, Schlechtriem states that “the rule that the
parties must conduct themselves according to the standard of the ‘reasonable person’. .. must be regarded
as a general principle of the Convention”: Schlechtriem, Uniform Sales Law, at 39 and 22 n.41. For con-
firming citations, see views of several commentators on references to reasonableness in the C1sG available
online at <http/cisgw3 Jaw.pace.edw/cisg/text/reason. html#view>. See also Albert H. Kritzer, “Overview
Comments on ‘Reasonableness’ — A General Principle of the C1sG,” available online at <http:/cisgw3.law.
pace.edu/cisg/text/reason.html#over>:

Although not specifically defined in the C18G, reasonableness is so defined in the Principles of European Contract
Law. Moreover, the PECL definition of reasonableness also fits the manner in which this concept is used in the
C1sG. This definition can help researchers apply reasonableness to the CIsG provisions in which it is specifically
mentioned and as a general principle of the CIsG. As a general principle of the CIsG, reasonableness has a
strong bearing on the proper interpretation of all provisions of the C1sG. No provision of any law can purport
to expressly settle all questions concerning matters governed by it. The C1SG recognizes this and provides in its
Article 7(2):

Part One: Such matters are to be settled in conformity with the general principles on which the CIsG is
based. Part Two: In the absence of general principles on which the C1sG is based, such matters are to be settled
in conformity with the law applicable by virtue of the rules of private international law. There is much doctrine
in support of the good-faith and uniform-law logic of seeking to apply Part One of Article 7(2) in lieu of its
Part Two, wherever it is reasonable to do so [ ...] We submit that regarding reasonableness as a fundamental
principle of the C1sG and reading reasonableness into every article of the C1sG; whether specifically mentioned
in the article or not, helps tilt the scales in favor of Part One rather than Part Two applications of Article 7(2) —
a tilting of scales that we submit is required by virtue of the good-faith and uniform-law mandate recited in
Article 7(1) of the CIsG [citations omitted]. Id.
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b. General Principles of Comparative Law on Which the CISG Is Based

As was noted earlier, an important distinction must be drawn between those principles
extrapolated from within specific CISG provisions and the general principles of com-
parative law on which the CISG as a whole is founded. This distinction provides the
theoretical framework for the introduction of elements of the UNIDROIT Principles of
International Commercial Contracts and the Principles of European Contract Law — as
part of the “general principles” on which the CISG is based — into the gap-filling function
of Article 7(2).

The CISG is the world’s uniform international sales law. Two more recent documents
can be regarded as companions to the CISG: the UNIDROIT Principles of International
Commercial Contracts (promulgated in 1994)'* and the Principles of European Contract
Law (PECL) (revised version 1998).1%6

Unlike the CISG, which is a uniform sales law the PECL are a set of principles whose
objective is to provide general rules of contract law in the European Union that will apply
when the parties have agreed to incorporate them into their contract or that their contract
is to be governed by them. 127 Similarly to the PECL, a stated purpose of the UNIDROIT
Principles is that “[t]hey may be used to interpret or supplement international uniform
law instruments.”'?

What follows is a discussion of the nature of the UNIDROIT Principles and the PECL
as general principles of comparative law on which the CISG is based, and the proposed
important function those Principles (both UNIDROIT and PECL) have as aids in the
proper interpretation of the CISG as uniform sales law.'*

125 UNIDROIT Principles of International Commercial Contracts (UNIDROIT ed., 1994).

l%Principles of European Contract Law, Parts I and IT (Ole Lando and Hugh Beale eds., 2000).

2TPECL Art. 1:101(1)(2).

128 preamble to the UNIDROIT Principles.

129The weight of academic opinion is that the UNIDROIT Principles form part of the new lex mercatoria, see:
Michael Joachim Bonell, “The UNIDROIT Principles in Transnational Law,” in The Practice of Transna-
tional Law 23-41(Klaus Peter Berger ed., Kluwer Law International, 2001) [The Parties’ Express Choice of
the UNIDROIT Principles as the Law Governing Their Contract (Application of the UNIDROIT Princi-
ples by Domestic Courts, Application of the UNIDROIT Principles by Arbital Tribunals), Application of the
UNIDROIT Principles in the Absence of an Express Reference by the Parties (The UNIDROIT Principles as
aSource of “General Principles of Law,” “Lex mercatoria” or the Like, The UNIDROIT Principles as a Means
of Interpreting and Supplementing International Uniform Law, The UNIDROIT Principles as a Means of
Interpreting and Supplementing Domestic Law)]; Philippe Kahn, “Vers I'institutionnalisation de la lex merca-
toria: a propos des principes ' UNIDROIT relatifs aux contrats du commerce international” [Towards Insti-
tutionalization of the Lex mercatoria: The UNIDROIT Principles on International Commercial Contracts —
in French], in Liber amicorum commission droit et vie des affaires 125 (1988) 125; Klaus Peter Berger,
The Creeping Codification of the Lex mercatoria, (Kluwer Law International, 1999) [includes discussion on
UNIDROIT Principles and PECL, at 143-206 and elsewhere; contains annotated “List of Principles,
Rules and Standards of the Lex mercatoria,” 278-311]; Klaus Peter Berger, “The Relationship between
the UNIDROIT Principles of International Commercial Contracts and the new lex mercatoria” [Interna-
tional Uniform Law Conventions, Lex mercatoria and UNIDROIT Principles: Symposium held at Verona
University (Italy), Faculty of Law, November 4-6,1999] in Unif. L. Rev. 152-170 (2000); Klaus Peter Berger,
“The New Law Merchant and the Global Market Place — A 21st Century View of Transnational Law,” in The
Practice of Transnational Law 1-22 (Klaus Peter Berger ed., Kluwer Law International, 2001) [The “Mile-
stones” of the Lex mercatoria Doctrine (Malynes and Blackstone: “From the Ancient Law Merchant to the
Codification Wave,” Zitelmann: “The Vision of a “World Law,” Goldman, Fouchard and Kahn: “The Rebirth
of the Lex mercatoria by the French School,” Clive Schmitthoff: “The Power of International Arbitrators
and International Formulating Agencies,” UNIDROIT: “The Report on the “Progressive’ Codification of
the Law of International Trade,” Dezalay, Garth and Teubner: “The Sociological Approach,” UNIDROIT,
Lando-Commission, Central: “The New Phenomenon of the ‘Creeping Codification” of Transnational Law”),
“The Present State of the Doctrine of Transnational Law” (“The Evolution of a ‘Global Market Place” and a
‘Global Civil Society,” “The Decreasing Significance of State Sovereignty in the Traditional Theory of Legal
Sources,” “The Modern Law Merchant in the Global Market Place”)]; Fabrizio Marrella, “Lex mercatoria e
Principi UNIDROIT. Per una recostruzione sistematica del diritto del commercio internazionale” [ Lex mer-
catoria and UNIDROIT Principles: Toward a Systematic Rebuilding of International Commercial Law —in
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VII. UNIDROIT PRINCIPLES AND PECL

The UNIDROIT Principles and the PECL were drafted by legal experts, many of whom
had been associated with the drafting of the CISG. Although both Principles are broader
than the CISG in scope, each in different ways, these are “Restatements” that include
provisions derived from the CISG (as well as other sources). Both “Restatements” take
cognizance of insights derived from the text of the CISG, from scholarly commentaries
on the CISG, from cases that have interpreted the CISG, and from other sources. "

Italian], Contratto e Impresa / Europa, 5 (2000) 29-79; Jorge Oviedo Alban, “Transformaciones de la Con-
tratacién mercantil: la conformacién de la lex mercatoria a partir de los Principios de UNIDROIT para los
contratos mercantiles imternacionales y la Convencién de Viena para la Compraventa internacional de mer-
caderias” [Changes in commercial contracting: The formation of the lex mercatoria after the UNIDROIT
Principles of International Commercial Contracts and the Vienna Convention on Contracts for the Interna-
tional Sale of Goods — in Spanish], Conferencia presentada en el seminario “Cédigo de comercio: 30 afios”,
Facultad de Derecho de la Universidad de La Sabana, Forum Legis (Octubre 1 de 2001), Publicacién en
CD ROM, Legis: Bogatd, Colombia.

See also Gesa Baron, “Do the UNIDROIT Principles of International Commercial Contracts Form a
New Lex mercatoria?,” 15 Arbitration Int’l. 115-130 (1999), also available online at <http:/cisgw3.law.
pace.edu/cisg/biblio/baron.html>, where the author pursues the question of whether the UNIDROIT Prin-
ciples can really be considered as a new lex mercatoria [Starting with a historical description of the ancient
lex mercatoria, the commentary turns to the theory of a modern lex mercatoria and outlines the debate
concerning the lex mercatoria as being an autonomous body of law. The commentary then examines the
UNIDROIT Principles in light of the specific characteristics of a lex mercatoria and the criticism put for-
ward against it. The commentary concludes that the Principles with their autonomous and yet nonbinding
character meet not only the substantive requirements of a true law merchant but that they also counter
some of the main points of criticism against the modern lex mercatoria: “As such, the Principles constitute
a cornerstone in the lex mercatoria debate and may become the heart of the new lex mercatoria”]. Id.

See also Institute of International Business Law and Practice ed., UNIDROIT Principles for International
Commercial Contracts: A New Lex mercatoria, Paris: ICC Publication No. 490/1 (1995); Jiirgen Basedow,
“National Report: Germany,” in A New Approach to International Commercial Contracts: The UNIDROIT
Principles of International Commercial Contracts, XVth International Congress of Comparative Law, Bris-
tol, 26 July-1 August 1998 125-150 (Kluwer Law International, 1999) [General characterization of the
UNIDROIT Principles; The UNIDROIT Principles and German contract law compared; The use of the
UNIDROIT Principles and German law (Survey; The Principles as “General principles of law” or lex mer-
catoria; Filling the gaps of the applicable national law; Interpretation and supplementation of international
conventions on uniform private law)]; M* del Pilar Perales Viscasillas, “UNIDROIT Principles of Interna-
tional Commercial Contracts: Sphere of Application and General Provisions,” 13 Ariz. J. Int’l & Comp. L.
380-441 (1996) [Primary issues analyzed: whether or not the Principles may be applied as lex mercatoria,
whether or not they are part of the general principles referred to in C1sG Article 7; the mutual relationship of
the UNIDROIT Principles and the C1sG is discussed throughout this work, especially in the discussion of the
general provisions of the Principles, which show the strong influence of the general provisions of the C1sG].

Cf. A. Leduc, “L’emergence d’une nouvelle lex mercatoria a I'enseigne des principles d UNIDROIT rel-
atives aux contracts du commerce international: these et antithese” [The emergence of a new lex mercatoria
under the standard of the UNIDROIT Principles of International Commercial Contracts: pros and cons —in
French], Revue Juridique Thémis 429-451 (2001); Ulrich Drobnig, “The Use of the UNTDROIT Principles
by National and Supra-national courts,” in UNIDROIT Principles for International Commercial Contracts:
A New Lex mercatoria?, ICC Publication No. 490/1 223-232 (1995).

1308¢e Michael Joachim Bonell, “The UNIDROIT Principles of International Contracts and CisG: Alter-
native or Complementary Instruments?,” Uniform Law Review (1996) at 26-39, also available online
at <http:/cisgw3 Jaw.pace.edu/cisg/biblio/ulr96.html> [hereinafter: Bonell, Alternative or Complementary
Instruments]: “In view of its intrinsic merits and world-wide acceptance, C1sG was of course an obligatory
point of reference in the preparation of the UNIDROIT Principles. To the extent that the two instruments
address the same issues, the rules laid down in the UNIDROIT Principles are normally taken either literally
or at least in substance from the corresponding provisions of CIsG; cases where the former depart from the
latter are exceptional.”

See also Pilar Perales Viscasillas, “‘UNIDROIT Principles of International Commercial Contracts: Sphere
of Application and General Provisions,” 13 Ariz. . Int’l. & Comp. L. 385 (1996): “[T]he Principles have
been deeply influenced by the Convention.” See also Ulrich Magnus, “Die allgemeinen Grundsiitze im
UN-Kaufrecht,” 59 Rabels Zeitschrift 492-493 (1995). Magnus points out that the harmony between the
Convention and the UNIDROIT Principles comes as no surprise, because the Convention could be consid-
ered the “godfather” of the UNIDROIT Principles.
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The main issue here is whether — and to what degree — the UNIDROIT Principles and
the PECL can aid in the interpretation of the CISG’s provisions.'*! There are instances
where Restatements can be regarded as “fleshing out bones already present in the skeletal
structure of the uniform law,”'*? and where the Restatements have bones and accompa-
nying flesh that cannot be readily affixed to the uniform law they accompany. For example,

a recent survey of the PECL has revealed the following'**:

(1) PECL provisions that are identical to counterpart CISG provisions and either (a)
go no further than their CISG counterparts or (b) embellish, add to, or make more
explicit that which is implicit in the CISG provisions. Just as one regards the UCC
as more detailed than the CISG, the latter categories of PECL material are more
detailed than their CISG analogs.

(2) PECL provisions that are substantially the same as or similar to the CISG provisions

(3) PECL provisions that are somewhat similar to the CISG provisions

(4) PECL provisions that are substantively different from the CISG counterparts

Where provisions of the CISG are skeletal and those of the PECL more full-bodied,
for the CISG researcher the utility of PECL comparatives ranges from most relevant
to least relevant. It is arguable that where either set of the Principles (UNIDROIT or
PECL) can be regarded as fleshing out bones already present in the skeletal structure
of the uniform law, they can be utilized in interpreting problematic CISG provisions.
It is doubtful whether the same can happen where the Restatements have “bones and
accompanying flesh” that cannot be readily affixed to the uniform law they accompany.
Where, as is often the case, the PECL dovetails with or approximates the CISG, PECL
comparatives can be helpful to the CISG researchers and interpreters. For example, the
PECL offers enlightenment (a) with comments that explain provisions and illustrations

See also Peter Schlechtriem, “25 Years C1sG — An International Lingua Franca for Drafting Uniform
Law, Legal Principles, Domestic Legislation and Transnational Contracts,” 2 CILE Studies. The CisG and
the Business Lawyer: The UNCITRAL Digest as a Contract Drafting Tool (forthcoming 2006): “[B]Joth the
UNIDROIT Principles and the Uniform Sales Law came from the same well, and there was also some
identity of drafters, for a number of experts who had worked on the C1sc later joined UNIDROIT’s working
teams. Thus, it is small wonder that key solutions and central concepts of the C1sG and the UNIDROIT
Principles are closely related . . . ” In his footnote to the above, Schlechtriem states, “It could well be assumed
that the founding fathers of the UNIDROIT Principles were . . . motivated by the desire to preserve the great
treasure of comparative law solutions that went into the Sales project.”

I3l Restatements can help interpret a law. For instance, the Uniform Commercial Code is the U.S. uni-
form domestic law and a Restatement has served as its companion. The U.S. Restatement of Contracts
(Second) has a broader scope than the U.C.C.; it takes cognizance of insights derived from the text of
the U.C.C., from scholarly commentaries on the U.C.C., from cases that have interpreted the U.C.C.,
and from other sources. In the United States, when a tribunal is ruling on sales provisions of the U.S.
Uniform Commercial Code, references to the Restatement of Contracts are frequently encountered. Its
examples and explanations of the meaning of terms and concepts are useful. In U.C.C. proceedings, courts
and arbitrators refer to the Restatement of Contracts as it helps them reason through the applicable law.
See Obsematzons on the use of the PECL as an aid to CISG research, on the Pace Law Web site, at

Slml]ar observatlons can be made on the use 01‘ the UNIDROIT Principles as an aid to CISG comparative
research: <http://cisgw3.law.pace.edu/cisg/text/matchup/general-observations.html>. F oracommentary on
similarities and differences between the UNIDROIT Principles and the CI1sG, see A. S. Hartkamp, “The
UNIDROIT Principles for International Commercial Contracts and the United Nations Convention on
Contracts for the International Sale of Approval,” in Essays on Comparative Law, Private International Law
and International Commercial Arbitration in honour of Dimitra Kokkina-Intridou 85-98 (Boeli-Woelki/
Grosheide/Hondius/Steenhof eds., Martinus Nijhoff 1994). See also Joseph M. Perillo, “UNIDROIT Prin-
ciples of International Commercial Contracts: The Black Letter Text and a Review,” 63 Fordham L. Rev.
281-316 (1994).

132This metaphor, along with the “skeletal” theory that is used here, belongs to Albert H. Kritzer.
133See Observations on the use of the PECL as an aid to CISG research, on the Pace Law Web site at
<http://cisgw3.law.pace.edu/cisg/text/peclcomp.html>.
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that apply them to case law environments and (b) with notes that identify domestic
antecedents and analogs that match provisions with continental and common law doctrine
and jurisprudence.

Several examples of cases exist in which tribunals have referred to the UNIDROIT
Principles as it helped them reason through the CISG. 134 One can anticipate many such
references to the UNIDROIT Principles in the CISG proceedings. The general affinity
of the CISG to its companion Restatements demands such a comparative approach,
especiallywhere it can be shown that their respective provisions share acommon intent. 135
Thus, the UNIDROIT Principles and the PECL could and should help reduce the need
to resort to rules of private international law for gap-filling, thus helping maintain the
integrity of the CISG’s uniform and international application and interpretation.

Although the CISG chronologically preceded the PECL and the UNIDROIT Prin-
ciples, it is arguable that there is significant affinity between the three instruments as
the latter two also form part of the new international legal order to which the CISG
belongs. The temporal discordance of the instruments should not be used to hide their
similarities in origin and substance or to impede their common purpose, which is the
unification or harmonization of international commercial law. In essence, it is arguable
the word “based,” in Article 7(2), should be given a substantive and thematic nuance,
which is broader than the one merely signifying a strict temporal correlation. Where it
can be shown that a relevant Restatement provision shares a common intent with a CISG
provision under examination, then the former can help interpret the latter by being uti-
lized as an expression of the “general principles” upon which the CISG is based.'®® This

134 gee relevant case law and arbitral awards:

* Austria June 15, 1994 Vienna Arbitration proceeding SCH-4318; case presentation including English
translation available at <http:/cisgw3.law.pace.edu/cases/940615a4. html>

* Austria June 15, 1994 Vienna Arbitration proceeding SCH-4366; case presentation including English
translation available at <http:/cisgw3.law.pace.edu/cases/940615a3.html>

¢ ICC Arbitration Case No. 8128 of 1995; case presentation including English translation available at
<http://cisgw3.law.pace.edu/cases/958128il.html>

¢ France October 23, 1996 Appellate Court Grenoble (Gaec des Beauches v. Teso Ten Elsen) case presen-
tation including English translation available at <http:/cisgw3 Jaw.pace.edu/cases/961023f1 . html>

* Belarus May 20, 2003 Supreme Economic Court (Holzimpex Inc. v. State Farm-Combine Sozh), cases T—
5/2003 and 8-5/2003, case presentations available at <http:/cisgw3.law.pace.edu/cases/0305020b5.html>
and <http://cisgw3.law.pace.edu/cases/0305020b6.html>

* Russian Federation June 6,2003 Tribunal of International Commercial Arbitration at the Russian Feder-
ation Chamber of Commerce and Industry, Proceeding No. 97/2002; case presentation including English
translation available at <http://ci ace.edu/cases/030606r1.hi

For further remarks on this sub]ect see genemlly Mlchael Joachim Bonell, “The UNIDROIT Princi-

ples in Practice — The Experience of the First Two Years,” Unif. L. Rev. (1997) at 34-45, also available

online at <http:/cisgw3.law.pace.edu/cisg/biblio/pr-exper.html>. See also Bonell, Alternative or Comple-

mentary Instruments, supra note 130; Bonell, “The UNIDROIT Principles of European Contract Law:

Similar Rules for Same Purposes?,” Unif. L. Rev.(1996) at 229-246, also available online at <http:/cisgw3.

law.pace.edu/cisg/biblio/bonell96.html>.

135 Ap important caveat to recourse to the Principles to fill gaps in the CIsG is pointed out by Bonell: “So far it
has been each judge’s or arbitrator’s task case by case both to determine those general principles and from
the general principles to derive the solution for the specific question to be settled. This latter task could
be facilitated by resorting to the UNIDROIT Principles. The only condition which needs to be satisfied is
to show that the relevant provisions of the UNIDROIT Principles are the expression of a general principle
underlying C1sG.” Bonell, Alternative or Complementary Instruments, supra note 130.

136When either the PECL or the UNIDROIT Principles are used in this Introduction to aid CIsG research as
“general principles,” they illustrate a concept that can apply to either.

Ulrich Magnus provides the conceptual framework for resort to the UNIDROIT Principles as expressions
of general principles underlying the Cisc. He states

Art. 7(2) C1sG allows utilization of the general principles, on which the Convention is based and which merely

haven’t been expressed directly, for the purpose of filling gaps. In general, any general principles existing outside

of the CI1sG are not to be considered. Is that also true for the “Principles”? As seen above, their authors, among

other things, have designed the “Principles” for the purpose of providing a guideline for interpretation and for
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would reduce, if not eliminate, the need for recourse to conflict of laws rules in that
context. '’

The wide recognition of the Principles as a clear expression of “general principles”
of private law'®® adds legitimacy to the argument for their inclusion in the gap-filling

filling gaps in international Conventions regarding commercial contracts. ... To be sure, this intention alone

cannot suffice. However, in my opinion the “Principles” are nevertheless to be considered as additional general

principles in the context of the C1sG. The most important reason for this is that they vastly correspond both
to the respective provisions of the C1sG as well as to the general principles which have been derived from the

CisG ... In light of the fact that the C1sG basically was the force behind the “Principles,” this correspondence is

not surprising.

Further, the approach in developing the “Principles” appears appropriate with respect to the current state
of attempts to unify law. The CI1sG provides a basic set of rules which has resulted from an intensive com-
parison of legal systems and politically supported compromises between these legal systems. Therefore, the
Ci1sG can and should constitute the basis for the creation of a general law of contracts. Its provisions are
to be generalized only to supplement new issues and solutions and align these issues and solutions with
the needs of the industry. The UNIDROIT working group has proceeded with this concept in mind. Thus,
its results, to the extent that they formulate general principles which cannot be derived directly from the
CisG, can be utilized for filling gaps in the Convention. ... ” Ulrich Magnus, “Die allgemeinen Grundsiitze im
UN-Kaufrecht,” 59 Rabels Zeitschrift 492493 (1995); English translation of the Magnus article available at
<http://cisgw3.Jaw.pace.edu/cisg/text/magnus.html>.

137 Cf. U. Drobnig, “The Use of the UNIDROIT Principles by National and Supra-national courts,” in
UNIDROIT Principles for International Commercial Contracts: A New Lex Mercatoria?, ICC Publica-
tion No. 490/1 (1995) 223-232: “Article 7 para 2 refers for matters governed by the Convention to the
general principles on which the Convention is based . .. And if there are no such principles, the provision
refers to the law applicable by virtue of the rules of private international law . .. Thus there does not seem
to be any room for recourse to the UNIDROIT Principles [in interpreting and supplementing C1sG].”

It seems that Drobnig is treating the UNIDROIT Principles as a formal source of law that, because it
is not listed in Article 7(2), may not be invoked. The Principles are actually more like a useful summary of
what might be obtained via a comparative legal survey. The balance of academic opinion, however, seems to
be that Article 7(2) legitimizes resorting to the UNIDROIT Principles as a means of interpreting and sup-
plementing the C1SG, as long as there is a gap on a matter governed by the C1sG and the relevant provisions
of the UNIDROIT Principles are the expression of a general principle underlying the C1sG and not incon-
sistent with the CISG provision in question; see, e.g., Bonell, Alternatives or Complementary Instruments,
supra note 130, at 33. For evidence of favorable opinion on the possible use of the UNIDROIT Principles in
interpreting and supplementing CIsG, see also id. the references to: S.N. Martinez Cazon, “A Practitioner’s
View of the Applicability of the UNIDROIT Principles of International Commercial Contracts in Interpret-
ing International Uniform Laws” 3 (paper presented at the 25th IBA Biennial Conference, Melbourne, Oct.
9-14, 1994); F. Enderlein, “The UNIDROIT Principles as a Means for Interpreting International Uniform
Laws” 12 (paper presented at the 25th IBA Biennial Conference, Melbourne, Oct. 9-14, 1994). See also
Ulrich Magnus, “Die allgemeinen Grundsiitze im UN-Kaufrecht,” 59 Rabels Zeitschrift 492-493 (1995);
English translation of the Magnus article available at <http:/cisgw3.law.pace.edu/cisg/text/magnus.html>.

138 Evidence of the wide acknowledgment that the UNIDROIT Principles reflect general principles of private
law is provided by
* asurvey of arbitral awards rendered by the Court of Arbitration of Berlin in 1992, the Court of Arbitration

of the International Chamber of Commerce in 1995 and 1996: see the references in Dietrich Maskow,

“Hardship and Force Majeure,” 40 Am. J. Com. L. 657, 665 (1992)

* and an unpublished decision of the Court of Appeal of Grenoble January 24, 1996. Cf. the summary
published in Uniform Law Review (1997) 1.

In those instances, the UNIDROIT Principles were applied as a means of interpreting the applicable

domestic law to demonstrate that a particular solution provided by the applicable domestic law corresponds

to the general principles of law as reflected in the UNIDROIT Principles. Of course, for the UNIDROIT

Principles to be of assistance in the proper interpretation of C1sG, the relevant UNIDROIT provision must

be linked (explicitly or implicitly) to a general principle underlying C1sG and must not be inconsistent with

the CISG provision in question.

There are also awards in which the UNIDROIT Principles were chosen as the law governing the contract,
implicitly considering the UNIDROIT Principles as a source of the lex mercatoria and a reflection of wide
international consensus:

* Three of these awards have been rendered by the Court of Arbitration of the International Chamber of
Commerce. For extensive references, see P. Lalive, “L’arbitrage international et les Principes UNIDROIT”
[International arbitration and the UNIDROIT Principles], in Contratti Commerciali Internazionali e
Principi UNIDROIT 77-89 (Bonell ed. 1997). See also Katharina Boele-Woelki, “Principles and Private
International Law — The UNIDROIT Principles of International Commercial Contracts and the Principles
of European Contract Law: How to Apply Them to International Contracts,” Uniform Law Review (1996)
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mechanism laid out in CISG Art. 7(2). From such a position, and assuming that they
satisfy the formal requirements for their use in conjunction with the CISG, the Principles
could offer considerable assistance in enabling the uniform interpretation and application
of the Convention that the drafters of the CISG had intended."”

It is submitted that the CISG is, and must remain, a self-contained body of rules inde-
pendent of, and distinct from, the different domestic laws. The nature of the effort that
created the Convention indicates, indeed it demands, that the CISG should stand on
its own feet, supported by the general principles that underlie it. Because of its unique
nature and limitations, it is necessary that the CISG exist on top of a legal order that can
provide doctrinal support and solutions to practical problems — such as gap-filling — in
order to guarantee the CISG’s functional continuity and development without offending
its values of internationality and uniformity. The necessary legal backdrop for the CISG’s
existence and application can be provided by general principles of international commer-
cial law consistent with the intent of the CISG legislators, such as those exemplified by
many of the provisions of the UNIDROIT Principles and the PECL.

Against that background, the recourse to rules of private international law represents
regression into doctrinal fragmentation and practical uncertainty. The relevant reference
to such a method in Article 7(2) is unfortunate, as it does not assist the goal of uniformity.
By producing divergent results in the application of the Convention, recourse to the
rules of private international law impedes and frustrates the unification movement and
can reverse the progress achieved by the worldwide adoption of the CISG as a uniform
body of international sales law.

On the other hand, minimizing the need to invoke the rules of private international law
in the context of Article 7(2) goes a long way toward strengthening the unification effort.
This approach requires reliance upon and an aggressive search for general principles that
underlie the Convention. Such principles can (often) be found in international Restate-
ments, such as the UNIDROIT Principles and the PECL. These two instruments belong,
together with the CISG, to a new international legal order that their respective drafters
had envisaged. The interpretative and supplementary functions of these instruments
concerning the proper application of the CISG best reflect the objectives of the United
Nations, as these are were stated in CISG’s Preamble — to remove “legal barriers in inter-
national trade and promote the development of international trade”. Providing answers
to unresolved matters governed by the CISG affects the uniformity of the Convention’s
application. It is arguable that in such cases international uniformity is promoted if the
answer can be given by reference to any of the CISG’s general principles that may be
provided elsewhere (e.g., in the UNIDROIT Principles or the PECL answers to such
unresolved matters). Conversely, recourse to the rules of private international law for the
same purpose hinders and harms uniformity.

I have argued elsewhere,'"" as did many delegates present at the 1980 Vienna Diplo-
matic Conference, that recourse to rules of private international law should not have
been made a part of Article 7(2). Nonetheless, the text is there for all to peruse. The
various academic and theoretical objections to this inclusion have been recorded and

652, at 661, who points out that “[t]his significant award may be regarded as the official entrée of the
Principles into international arbitration.” Id.
* Another award of this kind was rendered by the National and International Court of Arbitration of Milan,
Award No. 1795 of December 1, 1996.
139Gpe, e.g., Netherlands October 16, 2002 Appellate Court’s-Hertogenbosch, case presentation, including
English translation available at <http:/cisgw3 law.pace.edu/cases/021016n1 html>: that court decision draws
on the UNIDROIT Principles (see para. 2.7) and the PECL (see para 2.8) to help interpret the C1sG.
10 80e generally Felemegas, Uniform Interpretation, supra note 24, at chapters 4 and 5.
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have been themselves discussed further, but the main question remains essentially the
same: ultimately, can the CISG unify the law of international sales?

The answer to that question is twofold. The CISG indeed has the potential to achieve
the vision of its drafters and satisfy the needs of international buyers and sellers for cer-
tainty and uniformity. But its potential is endangered by the specific reference to conflict
of laws for purposes of gap-filling in Article 7(2). The overwhelming preponderance of
the evidence (i.e., the text and its legislative history) points to a strong, common desire
in favor of uniformity, despite evidence of compromise in the final form of the CISG, as
found in the relevant compromise in Art. 7(2). The traces of the political differences that
remain in the text are, however, important ones in terms of the CISG’s goal of achieving
uniformity in the law of international sales. This is because they are arguably capable
of turning the CISG into little more than an improved — but ultimately disappointing —
revision of its predecessors, the 1964 Hague Conventions that failed to achieve the same
goal.

The interpreter called upon to apply the CISG now (and in the future) has a clearly
defined, albeit difficult task — to apply the provisions of the Convention according to the
specific rules of interpretation contained in Article 7. The relevant textual reference in
Article 7(2) to domestic law leaves the CISG prone to divergent gap-filling; that is, in
the absence of general principles, the solution is to be provided in conformity with the
relevant law applicable according to the rules of private international law —a development
that endangers the uniformity of the Convention’s interpretation and application. The
Convention’s fundamental general principle of “reasonableness” has a strong bearing on
the proper interpretation of all provisions of the CISG, as per Article 7(2). Kritzer'*!
argues in support of gap-filling in the CISG with reference to general principles in lieu
of the recourse to the rules of private international law, wherever it is reasonable to
do so:

... regarding reasonableness as a fundamental principle of the CISG and reading reasonable-
ness into every article of the CISG, whether specifically mentioned in the article or not, helps
tilt the scales in favor of Part One rather than Part Twvo applications of Article 7(2) — a tilting
of scales that. . .is required by virtue of the good-faith and uniform-law mandate recited in
Article 7(1) of the CISG.'*

Thus, it is submitted that the proper interpretation of the Convention must be based on
general principles, rather than on the rules of private international law, where it is rea-
sonable to do so. Because it is also reasonable to read into Article 7(2) the good faith and
uniform law mandates recited in Article 7(1), it would also be reasonable to make such
election (i.e., to rely on general principles, rather than on the rules of private international
law) in the operation of Article 7(2) when these mandates (i.e., the promotion of unifor-
mity in the Convention’s application and the observance of good faith in international
trade) are at stake.

From what has been written so far, one main conclusion can be drawn: ultimately, it is
the interpreter’s task to decide whether the CISG can really become a uniform law; that
is, whether universalism prevails over nationalism and whether any progress has been
made since the enactment of the national codes that overturned what could have been
a basis for a new ius commune. Unlike the 1964 Hague Conventions, the 1980 Vienna
Convention provides an ideal framework that should permit a positive answer to that
question.

141 §pe Kritzer’s editorial remarks on “reasonableness,” which include further citations and references, available

online on the Pace Web site at <http:/cisgw3 law.pace.edu/cisg/text/reason.html>.
142 -
Id.
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Article 7 provides that the CISG’s provisions should be interpreted and any gaps praeter
legem in the CISG be filled in accordance with the general principles that bind the
individual member States into a community. As a result of either a political reality (see the
debates in the legislative history of Article 7) or a legal reality (i.e., the acknowledgement
that no provision of any law can purport to expressly settle all questions concerning
matters governed by it) or both, however, the rules of private international law have been
placed in the gap-filling mechanism of the Convention. It is made clear in the text of
Article 7(2) that, in the absence of any relevant general principles, a court applying the
CISG is obliged to turn to domestic law. Obviously, such a development would hinder
the search for the CISG’s elusive goal of uniformity.

In the proper construction and application of the CISG as uniform international sales
law, the necessary legal backdrop could be provided by general principles of international
commercial law, such as those exemplified by the UNIDROIT Principles and the PECL.
The UNIDROIT Principles, the PECL, and the CISG belong to the new legal order
that the United Nations has envisaged, and working in tandem, they best reflect the
objectives of that body to remove “legal barriers in international trade and promote the
development of international trade” in the spirit of equality and friendly cooperation
among its member States. This substantive affinity among the three distinct instruments
legitimizes resorting to the Principles as a means of interpreting and supplementing the
CISG - so long as there is a gap praeter legem in the CISG and the relevant provisions
of the Principles are the expression of a general principle underlying the CISG and are
not inconsistent with the CISG provision in question.

As far as the reference to the rules of private international law in Article 7(2) is con-
cerned, two things must be said. First, this reference is incorporated into the text of the
CISG. Second, the strength of this textual reference is clearly undermined by an exam-
ination of its legislative history and an analysis of its effect on the overall scheme of the
Convention. There is strong academic support for the view that in interpreting the CISG,
in the absence of general principles of the Convention (i.e., as ultima ratio),"** one not
only is allowed to make recourse to the rules of private international law but one is also
obliged to do s0.1** This conclusion is strictly valid, and it stems from the text of Article
7(2). Fulfilling this obligation, however, not only offers nothing to “the development of
international trade on the basis of equality and mutual benefit” but it also fosters the
creation of divergent interpretations of the CISG as well, thus endangering the CISG’s
long-term success and survival. Courts, especially in countries without an established
tradition in extrapolating general principles from a codified instrument, can fatally injure
the CISG’s credibility as uniform transnational law by abusing the “last resort” option.

Any court applying the CISG should not miss the importance of the mandate in Article
7(1) that, in interpreting the provisions of the Convention (including Art. 7(2) itself),
“regard is to be had to its international character and to the need to promote uniformity
in its application and the observance of good faith in international trade.” Such an inter-
pretative approach not only respects the mandate of the new law as expressed in Art. 7(1)
but it also helps in many instances to render the reference to the rules of private inter-
national law superfluous. Thus, it is a positive step toward the realization of substantive
legal uniformity.

On the other hand, the recourse to rules of private international law, in the context of
the CISG’s gap-filling, represents regression into doctrinal fragmentation and practical

143600 M. J. Bonell, “Article 7,” in Convezione di Vienna sui Contratti di Vendita Internazionale di Beni
Mobili 25 (Cesare Massimo Bianca ed., 1991); Rolf Herber, “Article 7,” in Kommentar zum Einheitlichen
UN-Kaufrecht 91-100 (Ernst Caemmerer & Peter Schlechtriem eds., 2d ed. 1995), at 93.

44600 Ferrari, Uniform Interpretation, supra note 54, at 228, stating that “recourse to domestic law for the
purpose of filling gaps under certain circumstances is not only admissible, but even obligatory.”
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uncertainty. The relevant textual reference in Article 7(2) leaves the CISG prone to diver-
gent gap-filling (i.e., in conformity with the relevant domestic law applicable according
to the rules of private international law). In resolving gaps praeter legem, the proper
interpretation of the Convention requires preference to be given to a comprehensive
search for a solution provided by the general principles underlying the CISG, rather than
the ready application of a domestic law applicable by virtue of the rules of private inter-
national law. Only such an approach pays proper regard to the international character of
the CISG and can promote uniformity in the Convention’s application.

VIII. CISG - UNIDROIT PRINCIPLES - PECL COMPARATIVE ANALYSIS

The following chapters examine in more detail the nature of this proposed role of the
UNIDROIT Principles and the PECL. To assist in efforts to utilize the Principles to fill
gaps in the CISG or otherwise help interpret the Convention, we present counterpart
provisions of the CISG and the UNIDROIT Principles, as well as the PECL. The corre-
sponding matchups of CISG provisions with counterpart provisions of the UNIDROIT
Principles and the PECL are presented with our analyses of the individual articles of the
CISG.

In some instances, the counterpart provisions are virtually identical. In such instances,
the typical commentary to the Principles (UNIDROIT and PECL) acknowledges its
CISG antecedents and provides helpful illustrations. In other instances, although the
Principles are more expansive than their CISG counterparts, the intent of the counterpart
provisions appears to be the same. In still other cases, the comparative matchups only
partially track one another.

The team of scholars, thirty-nine in number, who participated in this comparative
research project, comprises academics and practitioners who represent civil law and
common law jurisdictions in twenty-one countries. The participating scholars who have
authored the comparative editorials have done their best to enable the reader to draw
his or her own conclusions as to the extent to which the matched Principles can properly
be used to help interpret the CISG. It is hoped that the results of this truly international
collaborative research effort will provide further stimulus for the CISG researcher to
investigate and arrive at the proper interpretation of the Convention as uniform sales law.



PART TWO. CISG-UNIDROIT PRINCIPLES COMPARATIVE
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Freedom of contract: Remarks on the manner in which the UNIDROIT
Principles may be used to interpret or supplement Article 6 of the CISG

Bojidara Borisova

I. Introduction
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IV. Scope of Party Autonomy

V. Party Autonomy Limitations

I. INTRODUCTION

The principle of party autonomy entrenched in CISG Article 6 represents an important
guarantee for the effective functioning of international trade and accommodates the
fulfillment of the principle of freedom of contract, which is a basic tenet of international
commercial relations.! The inclusion of this principle in the provisions of the CISG
reflects the strong conviction of the international community that specific warranties
must be created for the establishment of a freely operating, market-oriented international
economy within which the contracting parties have the freedom to act in conformity with
their business interests. Similar provisions were also incorporated in other international
uniform laws adopted before the CISG.?

The UNIDROIT Principles, which were promulgated almost fifteen years after the
adoption of the CISG, contain two articles that correspond in substance with CISG
Art. 6. UNIDROIT Principles Arts 1.1 and 1.5, though similar in essence to CISG
Art. 6, better illustrate the concept of party autonomy and can be used for the inter-
pretation and application of CISG Art. 6.° This concept was regulated in two other
important conventions on international commercial relations — one adopted the same
year as the CISG and the other a few years later.” The solid interest that the international
community has shown in the importance of party autonomy once again underlines its
significance. Although today it seems unthinkable to have a uniform act that regulates
international commercial relations without explicitly emphasizing party autonomy, there
was strong opposition to the inclusion of this concept during the draft process of the
Convention.”

LSee the Official Comments on Art. 1.1 of the UNIDROIT Principles, available online at <http:/cisgw3.
law.pace.edu/cisg/principles/uni6.html#official>.

2See the Uniform Law on the International Sale of Goods and the Uniform Law on the Formation
of Contracts for the International Sale of Goods. For detailed historical analysis of the party auton-
omy concept see Murphy, “United Nations Convention for the International Sale of Goods: Creating
Uniformity in International Sales Law,” 12 Fordham Int’l. L.J. 727-750 (1998), also available online
<http://cisgw3.law.pace.edu/cisg/biblio/murphy.html>.

3See “General Observations on Use of the UNIDROIT Principles to Help Interpret the CIsG,” available
online at <http:/cisgw3.law.pace.edu/cisg/text/matchup/general-observations.html>.

4See The Convention on the Law Applicable to Contractual Obligations (the so-called Rome Convention of
1980) and The 1986 Hague Convention on the Law Applicable to Contracts for the International Sale of
Goods (the so-called 1986 Choice of Law Convention).

SFor the positions of the different Cis¢ Contracting States, see Murphy, supra note 2.
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When discussing the provisions of CISG Art. 6, one must take into consideration the
following basic problems.

* First, what is the major prerequisite that allows the contracting parties to choose freely
the law applicable to their contractual relations? In this connection, the dispositive
character of the CISG provisions must be examined.

* Second, does CISG Art. 6 and its counterpart UNIDROIT Principles Arts. 1.1 and 1.5
provide the obligatory manner in which the choice of law must be made?

* Third, what is the scope of the party autonomy?

* Fourth, might party autonomy be limited and in what manner? With respect to this
question, special attention must be drawn to the so-called mandatory provisions of the
CISG.

II. CISG’S DISPOSITIVE CHARACTER

Although the principle of freedom of contract is generally recognized as one of the basic
principles that ensures the establishment and application of fair and competitive interna-
tional economic rules, it might not be automatically enforced. Hence, as far as the pre-
scriptions of one particular international act are concerned, an explicit text providing the
possibility for the contracting parties to choose the applicable law and thus to define the
exact terms of their contract must be included.® An additional requirement that makes
the principle of party autonomy workable is the character of the Convention’s prescrip-
tions. If the Convention contains mandatory rules (i.e., rules from which the parties may
not deviate), party autonomy cannot be applied, and the contracting parties must define
the exact terms of their contract in conformity with the corresponding provisions of the
Convention.

This is for the most part not the case with the CISG and the UNIDROIT Prin-
ciples. Both international instruments are of a primarily non-mandatory character, as
stated unambiguously both in scholarly Writing7 and in the Official Comments on the
UNIDROIT Principles.

III. MANNER IN WHICH PARTY AUTONOMY MIGHT BE EXERCISED

Both CISG Art. 6 and its counterpart UNIDROIT Principles Arts. 1.1 and 1.5 do not
explicitly stipulate the manner in which the contracting parties may define the law

SFor confirmation that C1sG Art. 6 provides the opportunity for the exclusion of the Convention, see the
following illustrative case decisions:
e Ttaly 10 March 2000 Suprema Corte di Cassazione [Supreme Court], case presentation including English
translation available at <http:/cisgw3.Jlaw.pace.edu/cases/000310i3.html>
* Germany 12 October 2000 Landgericht [District Court] Stendal, case presentation including English
translation available at <http:/cisgw3.law.pace.edu/cases/001012g1.html>
* France 6 November 2001 Cour d’appel [Appellate Court] Paris, <http:/cisgw3.law.pace.edu/cases/
011106f1.html>
* United States 29 January 2003 Federal District Court [Illinois], Ajax Tool Works, Inc. v. Can-Eng Manu-
facturing Lid., <http://cisgw3.law.pace.edu/cases/030129ul.html>
7See Leete, “Contract Formation under the United Nations Convention on Contracts for the International
Sale of Goods and the Uniform Commercial Code: Pitfall for the Unwary,” 6 Temp. Int’l. Comp. L.J. 193-215
(1992), also available online at <http:/cisgw3.Jaw.pace.edu/cisg/text/leete6.html>; Ferrari, “Specific Topics
of the C1sG in the Light of Judicial Application and Scholarly Writing,” 15 J.L. & Com. 1-126 (1995),
also available online at <http:/cisgw3.law.pace.edu/cisg/text/franco6.html>; Schlechtriem, Uniform Sales
Law in the Decisions of the Bundesgerichtshof [Federal Supreme Court of Germany], available online at

<http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem3.html>.




Art. 6 CISG-UP (Bojidara Borisova) 41

applicable to their contractual relations. The decision not to be explicit was long debated
during the drafting period of the CISG, which attempts to balance the concept of party
autonomy with the need for protection of the weaker party to the contract.’

Because of the unclear wording of CISG Art. 6, a controversy exists whether the
application of the CISG might be explicitly or implicitly excluded. In general, there are
two contrary opinions.

According to one school of thought, the CISG as a uniform set of rules allows only
express exclusion.” The first argument made by the proponents of this opinion is that only
express exclusion can guarantee the uniform application of the CISG and, consequently,
can ensure the success of the Convention.

The second argument in favor of express exclusion is derived from the provision of the
CISG under Art. 7, which includes the interpretation and gap-filling mechanism that the
Convention must apply; it provides that both operations must be fulfilled in conformity
with the general principles underlying the Convention. One of the general principles of
the international trade practice that the CISG has been said to proclaim is the principle
of fairness, which protects the weaker party from the dominant’s party behavior and thus
guarantees the equality of both contracting parties.'” There are authors who support only
the express exclusion for purely pragmatic reasons.!' According to them, requiring only
express exclusion of the Convention will give more contractual certainty to the contracting
parties and will overcome the scholarly discrepancies.

Over the years of the CISG’s application, the opinion stating that Art. 6 provides
also for the implied opting-out of the Convention has received increasing support not
only in commentary'” but also in the case law."® This option is clearly stated also in
the Official Comments as regards the interpretation and application of the UNIDROIT
Principles.

Two basic arguments in favor of implied exclusion of the CISG can be stated.'* The
first is derived from the strict interpretation of the prescription of CISG Art. 6 and is
based on the inference that if the drafters of the Convention wanted to allow only the
express exclusion they would have formulated the text of this article differently, including
in it an indisputable indication about the manner in which the exemption and the choice
of law must be made. In view of the fact that such specification was not made, it is argued
that implied exclusion is possible.

In this respect, it might be arguable that the Official Comments to the UNIDROIT
Principles contribute to the assertion that CISG Art. 6 provides the possibility that both an

8For the legislative history of the CIsG Art. 6, see Murphy, supra note 2.
9See Murphy, supra note 2; Winship, “Changing Contract Practices in the Light of the United Nations
Convention: A Guide for Practitioners,” 29 Int’l. Law 525-554 (1995), also available online at <http:/cisgw3.
law.pace.edu/cisg/text/winship6.html>.
19 See Murphy, supra note 2. 1 See Winship, supra note 9.
128¢¢ Enderlein & Maskow, International Sales Law (Oceana Publications 1992), also available online
at <http:/cisgw3.Jaw.pace.edu/cisg/biblio/enderlein-art06.html>; Schlechtriem, “Uniform Sales Law-The
Experience with Uniform Sales Laws in the Federal Republic of Germany,” Juridikrift Tidskrift 1-28
(1991/92), also available online at <http:/cisgw3.law.pace.edu/cisg/biblio/schlechtriem3.html>; Ferrari,
supra note 7.
13See the following case decisions:
e Ttaly 12 July 2000 Tribunale [District Court] Vigevano, Rheinland Verszchenmgen v. Atlarex, case presen-
tation including English translation available at <http:/cisgw3.law.
e Austria 22 October 2001 Oberster Gerichishof [Supreme Court], case presentation including English
translation available at <http:/cisgw3.Jaw.pace.edu/cases/011022a3 html>
+ Switzerland 3 December 2002 Handelsgerzcht [Commercml Court] St. Gallen, case presentation including
English translation available at <http://ci : p
4 See Murphy, supra note 2.
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express and an implied exclusion of the Convention are to be achieved by the contracting
parties. Consequently, because CISG Art. 6 and its counterpart UNIDROIT Principles
Arts. 1.1 and 1.5 do not stipulate the exact manner for the opting-out of the uniform law,
both methods are possible.

The second argument in favor of implied exclusion is based on the currently exist-
ing practice of international trade, which also confirms the possibility of excluding the
application of the uniform law expressly or implicitly.15

When discussing party autonomy, the nextimportant question that needs to be clarified
is how to determine whether there is or is not an implied exclusion. In this respect, the
UNIDROIT Principles Official Comment on Art. 1.5 provides certain indications of what
circumstances would cause one to conclude that the contracting parties have implicitly
excluded the application of the uniform law.

The first and probably most obvious occasion, which can also be applicable to the
exclusion of the CISG, is when the contracting parties have negotiated contract terms
that are totally inconsistent with the regulations of the uniform law. Thus, the contracting
parties, with one action, have managed to achieve the exclusion of the Convention and also
to determine the applicable law. The Official Comments to the UNIDROIT Principles
do not differentiate between contract terms that are individually negotiated or those that
form part of standard terms.'

In scholarly writings, it is unanimously accepted that the choice of the law of a non-
Contracting State constitutes an implied exclusion.'” However, such a definite conclusion
cannot be made when the contracting parties have chosen the law of a Contracting State
without explicitly referring to the domestic law of that State.'® When a State adopts
the CISG, the Convention becomes part of its law, and only a direct indication that the
contracting parties have chosen the domestic rules of a Contracting State may lead to the
conclusion that an implied opting-out of the Convention is made.

Finally, some authors' support the opinion that the choice of a forum or of an arbitral
tribunal can be regarded as an implied exclusion if two requirements are met. The first
condition is to deduce from the contracting parties” choice their intention to subject the
contractual relation to the domestic law of the State where the forum or the arbitral
tribunal is located. The second requirement is that the forum or the arbitral tribunal be
located in a non-Contracting State. Both conditions concurrently are said to amount to
an implied exclusion of the CISG.

151d.

B For confirmation that the use of standard terms can exclude the Convention’s application see Ferrari,
supra note 7; Schlechtriem, Uniform Sales Law — The UN Convention on Contracts for the International
Sale of Goods (Manz 1986), also available online at <http:/cisgw3.law.pace.edu/cisg/biblio/schlechtriem-
06.html>.

17See Ferrari, supra note 7; Bonell & Liguori, “The UN Convention on the International Sale of Goods: A
Critical Analysis of Current International Case Law,” Uniform Law Review 385-395 (1997), also available
online at <http:/cisgw3.Jaw.pace.edu/cisg/text/libo6.html>.

18Gee Leete, supra note 7; Ferrari, supra note 7; Bonell & Liguori, supra note 17; Enderlein & Maskow, supra
note 12. See also the following case decisions:

* United States 27 July 2001 Federal District Court [Californial, Asante Technologies v. PMC-Sierra, at
<http://cisgw3.law.pace.edu/cases/010727ul.html>
* Austria 22 October 2001 Oberster Gemchtshof Supreme Court] case presentation including English

translation available at <http:/cisgw3.1: .edu/c:

* Belgium 15 January 2002 Tribunal de commerce [District Court] Namur, case presentation including

English translation available at <http:/cisgw3.law.pace.edu/cases/020115b1.html>
* United States 11 June 2003 Federal Appellate Court [5th Circuit], BP Oil International v. Empresa Estatal
Petroleos de Ecuador, case presentation available at <http:/cisgw3.law.pace.edu/cases/030611ul.html>
198 Ferrari, supra note 7.
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IV. SCOPE OF PARTY AUTONOMY

The basic objective of party autonomy is not the exclusion of the uniform law, but the
exercise of the freedom of the contracting parties to choose the law applicable to their
contractual relationship. In this connection, what is important is the extent of the con-
tracting parties” freedom of choice.

Both CISG Art. 6 and its counterpart UNIDROIT Principles Art. 1.5 indicate in similar
manner the scope of party autonomy. Both generally stipulate that contracting parties
may exclude the application of the Uniform Law in whole, or they may choose to derogate
only from the effect of any of its provisions.i() Such an inference can be easily drawn from
the interpretation of CISG Art. 6 and is confirmed also in the Official Comments to the
UNIDROIT Principles and in scholarly writings.”'

Regarding the operation of party autonomy, several issues must be discussed. What
must be considered first is the effect of the full or partial exclusion of the Convention
when the contracting parties have chosen the applicable law. Second, both full and partial
exclusion of the Convention must be discussed in the context of the lack of designation
of applicable law.

When contracting parties opt-out of the Convention entirely when choosing the appli-
cable law, it must be noted once again that if the choice refers to the law of a Contracting
State it is best to specifically state that the domestic law of that State is chosen. In cases
of total exclusion without indication of the applicable law, both legal scholars and inter-
national case practice unanimously state that the rules of private international law should
determine the applicable law.**

Basically, that also applies in the same manner when the contracting parties derogate
only part of the CISG’s provisions. With respect to the scope of a partial derogation of
the CISG’s articles, the following question arises. Is it necessary to apply the General
Provisions of the Convention (Part I, Chapter II) along with the prescriptions of the
law chosen by the contracting parties or the law determined by the rules of the private
international law? That is, can we use the approach stated in the Official Comments on
UNIDROIT Principles Art. 1.5? 23 The answer to this question is in the negative and
requires that the different nature of the two sets of rules — CISG and UNIDROIT
Principles — be taken into consideration. The former is part of the substantive law

20C1sG Art. 6 states, “The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions.” UNIDROIT Principles Art. 1.5 states, “The parties
may exclude the application of these Principles or derogate from or vary the effect of any of their provisions,
except as otherwise provided in the Principles.”

21See Schlechtriem, supra note 16. See also the following case decisions:

* Spain 16 November 2000 Audiencia Provincial [Appellate Court] Alicante, case presentation including
English translation available at <http:/cisgw3.law.pace.edu/cases/001116s4.html>

e Austria 14 January 2002 Oberster Gemchtshof Supreme Court] case presentation including English
translation available at <http:/ci A .edw/cases

* Belgium 15 January 2002 Tmbunal de commerce [District Court] case presentation including English

translation available at <http:/cisgw3.law.pace.edu/cases/020115b1.html>

* Switzerland 3 December 2002 Handelsgericht [ Commercial Court] St. Gallen, case presentation including
English translation available at <http:/cisgw3.law.pace.edu/cases/021203s1.html>
e Austria 15 June 1994 Vienna Arbitration proceeding SCH-4318, case presentation including English
translation available at <http:/cisgw3.law.pace.edu/cases/940615a4 . html>
22G¢e Ferrari, supra note 7.
23See Official Comments of the UNIDROIT Principles on Art. 1.5, available online at <http:/cisgw3.law.

pace.edu/cisg/principles/uni6.html#official>. Comment 2: Exclusion or modification may be express or
implied. Id.




44 Part II. CISG-UNIDROIT Principles Comparative Editorials

regulating the international sale of goods and is automatically applicable if the condi-
tions of CISG Art. 1(1) are fulfilled, whereas the latter requires the parties’ consent.?*

On the other hand, the Final Provisions of the CISG also regulate some general
questions concerning the ratification and acceptance process of the Convention, its
entrance into force and its denouncement,” the rights of the Contracting States to make
reservations,”® and some other technical issues regarding the application of the Con-
vention.”” The opinion that the contracting parties cannot modify these provisions of
the CISG, being the Contracting States” obligations under public international law, is
accepted more or less unanimously. However, some authors accept the possibility that
the contracting parties in their contract may modify even the effect of the CISG Final
Provisions.”®

V. PARTY AUTONOMY LIMITATIONS

Party autonomy is not unlimited. Both CISG Art. 6 and its counterpart UNIDROIT
Principles Art. 1.5 impose certain restrictions on the contracting parties’ freedom of
choice.

In the case of partial exclusion of the Convention, the contracting parties may not
derogate the application of two groups of prescriptions: (1) the mandatory provisions
of the CISG itself and (2) the mandatory provisions of the law that should regulate the
contractual relation in cases when the party autonomy concept was not applied.z‘q CISG
Art. 6 indicates only one prescription of the Convention that has a mandatory character —
CISG Article 12 — and therefore the contracting parties may not derogate from its appli-
cation.” The mandatory prescriptions in the second group of prescriptions should be
determined in each separate case.

The limitation of CISG Art. 12 does not apply in the case of total exclusion of the
Convention.”' In that case the contracting parties should act only in conformity with the
mandatory provisions of the domestic law that normally would regulate the contractual
relation.”

Finally, some scholars express the opinion that in addition to CISG Art. 12 there are
other mandatory provisions of the Convention that impose a limitation on the contract-
ing parties’ freedom of choice under the provision of CISG Art. 6.%* To this effect the
UNIDROIT Principles Official Comment provides little assistance toward the clarifi-
cation of this problem, because it uses a more general and definition-type approach.
Still the issue is very controversial and must be approached carefully by the contracting
parties.

24Gpe UNIDROIT Principles, Preamble, second sentence.

2 See CISG Arts. 89, 91, and 99-101. 26 See CisG Arts. 92 and 95-98.

27 See CIsG Arts. 90, 93, and 94.

28See Ulrich G. Schroeter, Freedom of Contract: Comparison between Provisions of the CIsG (Article 6)
and Counterpart Provisions of the Principle of European Contract Law, note 14, also available online at
<http://cisgw3.law.pace.edu/cisg/text/peclcomp6.html>.

298¢e Schlechtriem, supra note 16.

308ee Enderlein & Maskow, supra note 12, citing and discussing the opinion of Bonell that C1sG in addition
to Art. 12 contains other prescriptions that may not be derogated by the contracting parties.

31 See Ferrari, supra note 7. 32 See Schlechtriem, supra note 16.

33For example, CISG Arts. 4, 7, 28, etc. See also Ulrich G. Schroeter, supra note 28, notes 10-14.
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Comparative editorial remarks on the provisions regarding good faith
in CISG Article 7(1) and the UNIDROIT Principles Article 1.7

Ulrich Magnus

I. Good Faith in the CISG and the UNIDROIT Principles
II. The Contents of the Good Faith Principle

1. International Good Faith

2. The Object of Good Faith

3. Specific Good Faith Rules
Precontractual Obligations in the Negotiation Process
Formation and Modification of Contract
Material Validity
Interpretation of Contracts
Express Contractual Obligations
Implied Obligations
Non-Performance Caused by Creditor

h. Mitigation of Damage

III. Final Remarks

W@ Ae T

I. GOOD FAITH IN THE CISG AND THE UNIDROIT PRINCIPLES

The CISG mentions the good faith principle in Art. 7(1), which rules on the interpreta-
tion of the Convention as a uniform international law text. According to that provision,
the CISG is to be interpreted and applied in a way that “the observance of good faith
in international trade” is promoted. The CISG, however, does not contain an express
provision that the individual contract has to obey the maxim of good faith as well.

In contrast, the UNIDROIT Principles address good faith as a principle directed to
the parties of international contracts: “Each party must act in accordance with good faith
and fair dealing in international trade” (Art. 1.7(1) Principles). Even more specifically
Art. 4.8(2)(c) of the Principles refers to good faith and fair dealing as a determining
element when and which omitted contract term has to be implied. On the other hand,
the provision on the interpretation of the Principles (Art. 1.6) does not mention the maxim
of good faith.

But despite these obvious differences of wording, both texts accord in their essence.
For, it is commonly held that under the CISG the good faith principle also applies to the
interpretation of the individual contract and to the parties’ contractual relationship as
such.! On the other hand the UNIDROIT Commentary to the Principles acknowledges
that the good faith principle “may also be seen as an expression of the underlying purpose
of the Principles” and may be used in interpreting the Principles.”

Thus the interpretation of the unified law texts themselves, of individual contracts, and
also of the whole contractual relationship of the parties has to be guided by the maxim
of good faith. Under both CISG and the UNIDROIT Principles, the maxim therefore
fulfills a twofold function: it governs as one of the decisive factors the meaning of both the

]Compare Bianca/Bonell (-Bonell), “Commentary on the International Sales Law,” (1987) Art. 7 no. 2.4.1.;
von Caemmerer/Schlechtriem (-Herber), Kommentar zum Einheitlichen UN-Kaufrecht (2nd ed. 1995)
Art. 7 no. 7; Staudinger (-Magnus), Kommentar zum Biirgerlichen Gesetzbuch (Cisg) (13th ed. 1994) Art. 7,
no. 10.

2UNIDROIT (ed.) Principles of International Commercial Contracts (1994) 15.
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abstract law rules and the individual contract. There is only a slight difference in weight
that the CISG and the Principles grant to good faith.

II. THE CONTENTS OF THE GOOD FAITH PRINCIPLE

1. International Good Faith
Under the CISG and under the Principles it is clear that no specific national good faith
concept can be applied but rather only one that fits for international trade relations. Both
texts expressly stress this idea.’

In some areas of trade, an international standard of good faith may already exist and may
be revealed and defined clearly — at least in businesses with a long-standing tradition. In
other areas, that standard may not exist, but remains to be developed by business circles,
arbitrators, and courts; for instance in areas using evolving technology like telesales.

2. The Object of Good Faith

Evidently under the Principles the object of the good faith and fair dealing maxim is the
behavior of the contract parties. The parties shall act in accordance with the maxim; their
conduct is regulated.

Under the CISG the object of the principle is less clear. But the Convention also intends
to secure that (sales) contracts between parties from different countries are governed by
the good faith principle.4

Thus, the Principles can help clarify the actual object of the good faith principle con-
tained in the CISG.

3. Specific Good Faith Rules

Both the CISG and the Principles provide a number of rules specifying what good faith
is designated to mean in certain situations. The CISG constitutes the more specific
regulation, concentrating on a single type of contract only. Itis the Principles that because
of their general character contain a larger number of and more detailed provisions on

good — and bad — faith.

a. Precontractual Obligations in the Negotiation Process

The CISG addresses the precontractual phase only indirectly by Art. 16(2)(b). The pro-
vision makes an offer irrevocable once the offeror has created a situation in which the
offeree reasonably relied on the offer as irrevocable and acted in reliance on the offer.
The same rule in identical wording is also adopted by the Principles Art. 2.4(2)(b).

The binding effect of some particular conduct and reliance on it emanate from the
good faith principle that no one should take advantage of acts or situations that are
irreconcilable with one’s prior conduct (prohibition of venire contra factum proprium).

But in contrast to the CISG, the Principles establish a further duty not to continue or
break off precontractual negotiations in bad faith (Art. 2.15(2)). And according to Art.
2.5(3), it is bad faith when a party starts or continues negotiations while “intending not
to reach an agreement with the other party.” The good faith principle thus demands
fair negotiations with a clear view to reaching agreement. Misuse of the negotiation
process to the detriment of the other party offends the standard of good faith in the
Principles.5

Although the CISG does not govern the precontractual phase, the regulation in the
Principles will be helpful in cases in which the parties negotiate a modification or

38ee also UNIDROIT Principles 18; Bonell, “An International Restatement of Contract Law” 81 (1994).
fBianca/Bonell (-Bonell) Art. 7 no. 2.4.2; von Caemmerer/Schlechtriem (-Herber) Art. 7, no.15.
°For further examples of bad faith see UNIDROIT Principles 51 et seq.
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termination of an existing CISG contract. The solution envisaged by Principles Art. 2.15
is suitable also under the CISG.

b. Formation and Modification of Contract

Under both the CISG and the Principles a contract and its alteration need not be in
written form to be valid.® Only if a written contract contains a no oral modification clause
must any modification also be in writing or in the form on which the parties agreed.T
But to this exception, the CISG as well as the Principles allow an identical sub-exception
grounded on the good faith principle: “a party may be precluded by its conduct from
asserting such a clause to the extent that the other party has acted in reliance on that
conduct.”™ Again conduct that creates a situation of reliance and acting on it override
rules of strict formality.

c. Material Validity

Unparalleled in the CISG are those provisions of the Principles that deal with questions
of material validity of contracts (UNIDROIT PRINCIPLES Arts. 3.1-3.20) because the
CISG does not govern these questions (CISG Art. 4(a)). The Principles also here apply
the good faith principle.”

d. Interpretation of Contracts

As already mentioned, only the Principles provide more or less clearly that contract
interpretation must be guided by good faith and fair dealing (Principles Arts. 1.7 and
4.8). Under the CISG, however, the same solution should prevail. Application of the
Principles could and should help one interpret the CISG.

e. Express Contractual Obligations
Under the CISG a few provisions on the parties’ statutory obligations contain good faith
elements: thus, for instance, CISG Art. 35(2)(b) obliges the seller to supply goods that
are fit for a particular purpose indicated to the seller except where the buyer could
not reasonably rely on the sellers skill. Or, under CISG Art. 42(2)(b) a seller is not in
breach of his obligations if he delivers goods not free from third-party rights when these
rights resulted from the seller’s compliance with the buyer’s particular wishes as to the
manufacture, design, etc. of the goods.

No wonder, the Principles as a general regulation for all kinds of contracts contain no
comparable specific obligations.

f. Implied Obligations

The Principles expressly state that contractual obligations may be implied under the
maxim of good faith (Principles Art. 5.2)."” The CISG does not contain a comparable
rule. Nevertheless, itis widely accepted that under the CISG additional obligations can be
implied; in particular, a general duty to coopera‘ce.11 Just that same rule is now expressly
provided for by Principles Art. 5.3: “Each party shall cooperate with the other party
when such cooperation may reasonably be expected for the performance of that party’s
obligations.” The rule can be understood as an expression of the general principle — based
on good faith — that neither party must hinder performance of the other nor otherwise

6 Art. 11 C1sc; Art. 1.9(1) Principles. 7 Art. 29(2) and (1) C1sG; Art. 2.18(1) Principles.

8Art. 29(2) and (2) C1s¢G and — in identical terms — Art. 2.18(2) Principles.

9See Art. 3.5(1)(a): if “it was contrary to reasonable commercial standards of fair dealing to leave the mistaken
party in error”; similar Art. 3.8; 3.10(2).

WFor examples of implied duties see UNIDROIT Principles 102.

1 gee Bianca/Bonell (-Bonell) Art. 7 no. 2.3.2.2; Honnold, Uniform Law for International Sales under the 1980
United Nations Convention (2nd 1991).
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militate against the contractual purpose.'* The Principles’ rule prominently assists the
CISG interpretation.

g. Non-Performance Caused by Creditor

Both the CISG and the Principles state that a “party may not rely on the non-performance
of the other party to the extent that such non-performance was caused by the first party’s
act or omission” or — as only the Principles add — “by another event as to which the first
party bears the risk.”® This provision again can be traced back to the sub-principle of
good faith that no one should profit from one’s own unlawful or otherwise forbidden acts.
The addition in the Principles seems to be a helpful rule for a situation not explicitly
regulated by the CISG.

h. Mitigation of Damage

A principle very similar to the one just mentioned explains the well-known mitigation
rule. An aggrieved party cannot claim damages for losses that she herself could have
avoided. The aggrieved party should not profit from her own omissions. Both the CISG
and the Principles contain mitigation rules, although they are worded differently.14 The
Principles’ mitigation rule seems to reduce the aggrieved party’s claim in any case when
that party’s failure to mitigate was causally connected with the loss, whereas the CISG
formulation gives some discretion in that respect (“may claim a reduction in the damages
in the amount by which the loss should have been mitigated”).

III. FINAL REMARKS

The differences between the CISG and the Principles can be nearly ignored as far as
the general concept of good faith in international contracts is concerned. Some textual
differences do not matter in essence.

Both the CISG and the Principles acknowledge that good faith plays an important role
in international contracts. Furthermore, both texts do not exclusively rely on one abstract
and general rule of good faith but try to specify the concept in more specific rules that
elaborate the principle in some detail. In a number of situations the Principles prove to
be of assistance in interpreting the good faith principle in the CISG. By combining the
CISG and the Principles, one gets a good impression of what good faith in international
commercial relations should and could mean.

leagnus, Int’l. Trade ¢ Bus. L. Ann. 111 (1997) 46. 13Art. 80 Cr1SG; Art. 7.1.2 Principles.
M Art. 77 C1sG Art. 7.4.8. Principles.

Interpretation of the contract: Editorial remarks on the manner
in which the UNIDROIT Principles may be used to interpret
or supplement CISG Article 8

Joseph M. Perillo

a. Article 8 of the CISG is entitled “Interpretation of Statement or Other Conduct of
a Party.” Surprisingly, the CISG makes no explicit statement concerning the interpre-
tation of a contract that is the joint product of the parties’ negotiations resulting in the
adoption of common language. As Professor Honnold has noted, the provisions of Article 8
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have “special significance for agreements that have not resulted from detailed negotia-
tions.”! Uncomplicated sales of goods, in which no formalized contractual documents are
produced, are quite common, but more complex transactions that interweave sales with
support services are also very important.2 The UNIDROIT Principles’ focus is broader
than simple sales and provides explicit guidance for the interpretation of contracts and
not merely for the interpretation of individual communications. It thus fills a wide gap in
the CISG text.

b. Article 4.1 of the Principles talks in terms of the interpretation of “contracts™. It
starts with a subjective notion. If the parties have a common intention, the common
intention will prevail. This, on the face of it, is the same rule that has been adopted
by the American Restatement,” but the common law objectifies intention by erecting
barriers to evidence of what the parties really intended as opposed to what they said
or wrote.” The Principles, however, disclaim any limitation on evidence of the parties’
intentions.”

c. If the common intention of the parties cannot be determined, the Principles would
apply an objective test to determine the meaning of the contract. Once again the Princi-
ples fill in a gap as the CISG is silent on the question of interpreting the joint intention
of the parties. The objective test is that the interpretation should be the “meaning that
reasonable persons of the same kind as the parties would give to it in the same circum-
stances.”

d. The CISG hasrules concerning the interpretation of the statements and other conduct
of individual parties. Article 4.2 of the Principles, except for stylistic changes, is identical
to CISG Articles 8(1), and 8(2). The primary standard is the subjective intention of the
party whose statement or conduct is in issue, provided, however, that the other party
knows or should know of that intent. If that standard cannot be attained — for example,
the other party had no reason to know the first party’s intent — then the standard is that
of the reasonable person in the position of the other party.

e. Article 8(3) of the CISG requires that “due consideration is to be given to all rele-
vant circumstances of the case including the negotiations . . 7" The Principles echo this
rule. According to the Principles, the interpretation process must take into account “the
preliminary negotiations between the parties.”

f. Can a merger clause change this result? According to CISG Article 6, the parties
are free by agreement to vary (with one minor exception) the effect of any provision of
the Convention.” Thus, a merger clause that explicitly barred evidence of negotiations
would be effective by virtue of Article 6. Although the Principles recognize the validity
of a merger clause that indicates that the writing is totally integrated, they state that a
merger clause does not bar evidence of prior statements of agreements for purposes of

1]ohn Honnold, Uniform Law for International Sales under the 1980 United Nations Convention (2d ed.
1991) at €105 p. 163.

2See, e.g., Advent Systems Lid. v. Unisys Corp., 925 F.2d 670 (3d Cir.1991).

3Restatement (Second) Contracts §201(1) & lus. 1, 3 (1979).

4See John D. Calamari & Joseph M. Perillo, The Law of Contracts (3d ed. 1987), ch. 3.

5See Principles Arts. 1.2, 2.17, and 4.3.

6Principles Article 4.1(2). However, the commentary advises the court that the actual subjective common
intention of the parties and their reasonable understanding may be subordinated to the understanding of
average users of “standard terms,” as defined in Article 2.19. Principles Art. 4.1, comment 4.

7 See Honnold, supra note 1, at 111. 8 Principles Art. 4.3(a).

9The exception is Article 12, which provides that if a Contracting State makes a reservation under Article 96
and imposes writing or other form requirements on contracts, the parties cannot derogate from those
requirements.
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interpreting the writing.'” This statement appears to conflict with the CISG. Yet, because
of the principle of party autonomy that underlies the Principles, it certainly leaves open
the possibility of effectively drafting a clause that expressly prohibits the parties from
introducing such evidence for any purpose, including for interpretation.” However,
the standard merger clause that states that there are no other understandings between
the parties is unlikely to bar evidence of parol evidence for purposes of interpretation.
Drafters of contracts should be aware of the narrow effect that a court is likely to give to a
merger clause if the CISG applies to the case,'? particularly in light of the hostility toward
barriers to the introduction of evidence of the negotiations shown by its companion, the
Principles.

g. One aspect of the parol evidence rule concerns the admissibility of supplementary or
inconsistent terms in the face of an integrated writing. Absent a merger clause, do the
CISG or the Principles permit the admission of such terms in contexts where the common
law would exclude them? Although this question goes more to the issue of the content
of the contract rather than its meaning, it is usually analyzed in the same framework as
issues of interpretation. The answer is that both documents are parol-evidence-friendly.
Neither the CISG nor the Principles contain any rule that bars evidence of additional or
conflicting terms akin to the common law’s parol evidence rule.”® Under the CISG, all
relevant evidence is admissible'®, and the same is true under the Principles. Although
the CISG states this mostly in general terms, the Principles flesh this out in detail.

h. Article 4.3 of the Principles agrees with the CISG and directs that the court consider
“all the circumstances.” However, it goes beyond the CISG and itemizes six non-exclusive
kinds of relevant circumstance: (1) preliminary negotiations, (2) course of dealing,
(3) course of performance, (4) the nature and purpose of the contract, (5) trade terms,
and (6) usages. These are familiar kinds of evidence offered in common law cases. The
main difference is that there is no preliminary hurdle of ambiguity that many jurisdic-
tions impose (in non-UCC cases) prior to the admission of evidence, such as evidence
of preliminary negotiations,' or course of performance.'® The latter is freely admissible
under the UCC as is evidence of trade usage and course of dealing.[‘—

i. Article 8 of the CISG does not contain what the U.S. Restatement calls “rules in aid of
interpretation and standards of preference.” The Principles, however, lay down several
such rules and thus provide a basis for the fleshing out of the CISG. One rule is that
words should be interpreted in the context of the whole contract or other document
in which they appear.”" Another is that specific provisions prevail over more general

10 Principles Art. 2.17, final sentence. 1 Principles Arts. 1.1 & 1.5.

121 an earlier article, I wrote, “As an apparent exception to the general rule of contractual freedom adopted
by Principles, a merger clause cannot effectively bar parol evidence for the purpose of interpreting a
writing.” For this proposition, I cited Principles Article 2.17 and comment 3 to Article 4.3. Joseph M. Perillo,
“UNIDROIT Principles of International Commercial Contracts: The Black Letter Text and a Review,” 63
Fordham L. Rev. 281, 291 (1994). This may have been the intent of the drafters of those provisions, but I
have since reconsidered. That intent, if it exists, is overridden by Articles 1.1 & 1.5.

BFor an explanation of the absence of a reference to the parol evidence rule, see Honnold, supra note 1, at
9 110. Of course, the parol evidence rule is a rule of substantive law that has incidental evidentiary effects.

4 Cisg Art. 8(3). It is unfortunate that an American court that was faced with this issue stumbled. In Beijing
Metals & Minerals Import Corp. v. American Business Center, Inc., 993 F.2d 1178, 1182 n.8 (5th Cir.1993),
the court without discussion or analysis applied the Texas parol evidence rule to bar evidence of an alleged
additional oral term to a written contract governed by the C1sG. An earlier case had recognized the absence
of a parol evidence rule in the Cisc. Filanto, S.p.A. v. Chilewich Intern. Corp., 789 F.Supp. 1229, 1238 n.7
(S.D.N.Y. 1992).

I5W W.W. Assocs. v. Giancontieri, 77 N.Y.2d 157, 566 N.E.2d 639, 565 N.Y.S.2d 440 (1990).

16 Continental Cas. Co. v. Rapid-American Corp., 80 N.Y.2d 640, 609 N.E.2d 506, 593 N.Y.S.2d 966 (1993)
(evidence of practical construction not admissible if the contract is unambiguous).

17 Ucc §2-202(a). 18 Principles Art. 4.4.
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ones.'” The contract, of course, can contain rules of interpretation (e.g., subordinating
the terms of one document to that of another document that is part of one complex
contract).”’ All terms of the contract are to be given effect.2 Also, the Principles adopt
the principle of contra proferentem — interpretation against the party who supplied the
lan,g_{uage.22 All of these rules are consistent with traditional approaches.

j- One rule that the Principles promulgate deals with a problem seldom encountered in
purely domestic contracts — conflicts among versions of the contract in different langu-
ages. In the event of discrepancies, the Principles generally favor the version that was
originally drawn up. The CISG is silent on this importantissue, and the Principles advance
the cause of certainty in international trade by providing a definite and logical rule.

k. The Principles announce a rule with respect to the vexing problem of the omitted term.
Where no term of the contract covers an event that has occurred, the tribunal is faced
with an omitted term.?> Perhaps the event was unforeseen or perhaps it was foreseen
as a possibility, but was too thorny an issue to be resolved by negotiation. Strictly, the
supplying of a term is not interpretation of the parties” agreement. The court must create
rather than interpret. However, some gap-fillers are routine, and many are found in the
CISG (e.g., the buyer must notify the seller of any nonconformity of the goods within a
reasonable time).?* If the gap does not concern this kind of routine event, the Principles
provide criteria for filling it.2> Once again, the Principles identify raw material with which
to fill the gap in the CISG.

19 Principles Art. 4.4, comment 2. 207d.

2 Principles Art. 4.5. 22Principles Art. 4.6.
23 Restatement (Second) of Contracts §204 (1979).  2*Cisc Art. 39.

% Principles Art. 4.8.

Usages and practices: Editorial remarks on the manner in which
the UNIDROIT Principles may be used to interpret
or supplement CISG Article 9

Jorge Oviedo Albdn

I. Introduction
II. Normative Value of Usages and Practices
III. Distinction among Usages, Practices, and Custom
IV. International Custom
1. A Usage of Which the Parties Knew or Ought to Have Known
2. A Usage That in International Trade Is Widely Known to and Regularly
Observed by Parties to Contracts of the Type Involved in the Particular
Trade Concerned
V. Conclusion

I. INTRODUCTION

Article 9 CISG is located in Chapter II, entitled “General Provisions,” of the Convention.
The other provisions of the Convention included in that chapter deal with general matters,
such as the interpretation of the Convention (Art. 7) and the conduct of the parties (Art. 8)
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Similarly, in the UNIDROIT Principles of International Commercial Contracts, Art.
1.8, which has a similar structure to that of Art. 9 CISG, is located in Chapter 1, enti-
tled “General Provisions.” Included in that chapter are similar references to rules of
interpretation sources.

Thus, it may be said that the recognition of the normative value of international usages
and practices in contracts of international trade is a characteristic common to these two
instruments of international commercial law.

II. NORMATIVE VALUE OF USAGES AND PRACTICES

Art. 9, paragraph (1), of the Convention recognizes the normative value of usages by
pointing out that “[t]he parties to a contract are bound by any usage to which they have
agreed and by any practices which they have established between themselves.”

Furthermore, Art. 9, paragraph (2), provides that “[t]he parties are considered, unless
otherwise agreed, to have impliedly made applicable to their contract or its formation a
usage of which the parties knew or ought to have known and which in international trade
is widely known to, and regularly observed by, parties to contracts of the type involved in
the particular trade concerned.”

Art. 1.8 of the UNIDROIT Principles also refers to the normative value of usages and
practices:

(1) The parties are bound by any usage to which they have agreed and by any practices which
they have established between themselves.

(2) The parties are bound by a usage that is widely known to and regularly observed in
international trade by parties in the particular trade concerned except where the application
of such a usage would be unreasonable.

At first, it can be considered that the counterpart provisions acknowledge the normative
value of usages and practicesz; that is, the parties to the contract are bound by any rele-
vant usages and established practices. It would be convenient to clarify those respective
provisions, because other provisions of the CISG (Art. 8(3)),” as well as provisions of the

LArt. 9(1) and 9(2) c1sG. For relevant commentary in Spanish and in English, see the following selection:
OVIEDO ALBAN, |., “El sistema de fuentes del contrato de compraventa internacional de mercaderfas,” in
Estudios de Contratacion Internacional. Régimen uniforme e internacional privado. Pontificia Universidad
Javeriana, Facultad de Ciencias Juridicas, Bogotd D.C. — Colombia, 2004, pp. 221-304; SCHLECHTRIEM,
P., Uniform Sales Law — the U.N. Convention on Contracts for the International Sale of Goods, Manz,
Vienna, 1986, pp. 39-42; PENDON MELENDEZ, M. A., “Comentario al articulo 1.8,” in Comentario a los
Principios de UNIDROIT paralos Contratos del Comercio Internacional; MORAN Bovio, D., (Coordinator),
Thomson Aranzadi, segunda edicién, Elcano Navarra, 2003, pp. 86-93; OVIEDO ALBAN, |., “La costumbre
en la compraventa internacional de mercaderfas (comentarios a los articulos 8(3) y 9 de la Convencién
de Viena de 1980” [Custom in the International Sale of Goods (Commentary on Arts. 8.3 and 9 of the
Vienna Convention of 1980)], Revista de Derecho Internacional y del; MERCOSUR. La Ley, Buenos Aires —
Argentina, afio 7 n° 3, 2003, pp. 17-37; GOLDSTAJN, A., “Usages of Trade and Other Autonomous Rules
of International Trade According to the UN (1980) Sales Convention,” in SARCEVIC P. & VOLKEN P, eds.,
International Sales of Goods: Dubrovnik Lectures, Oceana (1986) Ch. 3, 55-110.

2“The so called ‘normative’ usages were extremely controversial. According to the German understanding,
their validity is not based on the parties’ agreement”: SCHLECHTRIEM, P., supra note 1, at p. 39. See GARRO,
A.and ZuPpp1, A., Compraventa Internacional de Mercaderias, Ediciones La Rocca, Buenos Aires, Argentina,

.61.

3E)nrt. 8(3) C1sG provides, “In determining the intent of a party or the understanding a reasonable person would
have had, due consideration is to be given to all relevant circumstances of the case including the negotiations,
any practices which the parties have established between themselves, usages and any subsequent conduct
of the parties.”
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UNIDROIT Principles (Art. 4.3 (b), (e), and (f)),* refer to usages and practices in an
interpretive function.

Although the counterpart articles in the CISG and the UNIDROIT Principles, to which
those other provisions make reference, are apparently similar — structurally as well as
linguistically — reference must be made to some possible difficulties in the interpretation
of Art. 9 CISG, and to the manner in which the provisionin Art. 1.8 UNIDROIT Principles
may be used to assist that interpretation.

III. DISTINCTION AMONG USAGES, PRACTICES, AND CUSTOM

Both Art. 9 of the Convention and Art. 1.8 of the UNIDROIT Principles require the
interpreter to establish a distinction among usages, contractual practices, and custom.

The Convention’s provision makes reference, on the one hand, to established practices
between the parties to the contract, and, on the other hand, to trade usages, which acquire
a sense of generality. The counterpart provision in Art. 1.8 of the UNIDROIT Principles
adopts an identical way to refer to practices and usages agreed upon by the parties to the
contract.

Custom can be conceived as a general and obligatory behavior for a community, con-
firmed by public facts, uniform in substance, and reiterated in a certain place. The Italian
author, Domenico Barbero, affirms, “Custom is a form of production of juridical norms
that consists on the general, constant repetition and uniform of a certain behavior in
certain circumstances.™

On the contrary, in usages, the characteristics of publicity and uniformity are not
present as they are in custom. Usages are constituted as behaviors observed by people in
their contracts or in the conduct of their own business in general.

The Convention, in Art. 9, and the UNIDROIT Principles, in Art. 1.8, make refer-
ence to contractual practices and conventional usages,® pointing out that the parties will
be bound by any usage to which they have agreed and by any practices that they have
established between themselves. In other words, it is a series or a sequence of previ-
ous behaviors of the parties, related in particular to transactions carried out previously
between the parties, that can be always considered obligatory for the parties in future
negotiations and transactions, so that they become a rule common of behavior.

In Art. 9(1) CISG and Art. 1.8(1) UNIDROIT Principles, a distinction must be main-
tained between conventional usages and contractual practices.” The usages and practices

4Art. 4.3 of the UNIDROIT Principles, located in Chapter 5 and entitled “Interpretation” provides
In applying Article 4.1 [interpretation of the intention of the parties] and 4.2 [interpretation of the conduct of
the parties], regard shall be had to all the circumstances, including [ ...] (b) practices which the parties have
established between themselves; [ ... ] (e) the meaning commonly given to terms and expressions in the trade
concerned; (') usages.
5BARBERO, D., “Sistema del derecho privado,” I. Ediciones Juridicas Europa América, Buenos Aires, 1967,
p- 92.
6ILLESCAS ORTIZ, R. and PERALES ViscasiLLas, M. del P., Derecho Mercantil International, El derecho
uniforme, Universidad Carlos III de Madrid, Editorial Centro de Estudios Ramén Areces S.A., Madrid,
2003, p. 125. See Icc Arbitration Award 8611/HV/JK of 23 January 1997: “Nevertheless, regarding the
relationship between the parties, a prompt delivery of replacement parts had become normal practice as
defined by Art. 9(1) of the c1sG by which the [seller] was bound.” Abstract available at Unilex Database.
Case presentation and English translation available at <http:/cisgw3.law.pace.edu/cases/978611il.html>.
7See TLLESCAS ORTIZ, R. and PERALES VISCASILLAS, supra note 7. See Official Comment on Art. 1.8 of the
UNIDROIT Principles, available at <http://www.cisg.law.pace.edu/cisg/principles/uni9.html>. It is helpful
to consider the explanation contained in the Official Comment on Art. 1.8 of the UNIDROIT Principles:
2. Practices established between the parties
A practice established between the parties to a particular contract is automatically binding, except where the
parties have expressly excluded its application. Whether a particular practice can be deemed to be “established”
between the parties will naturally depend on the circumstances of the case, but behaviour on the occasion of
only one previous transaction between the parties will not normally suffice.




54 Part II. CISG-UNIDROIT Principles Comparative Editorials

that the parties have established between themselves can be agreed upon expressly or
tacitly.” Consequently, it is the series of previous behaviors of the parties, related in par-
ticular to transactions carried out previously, that, if carried out regularly, can be always
considered obligatory between themselves in future negotiations.”

On the other hand, Art. 9(2) CISG refers to a different category that is neither the
practices nor the conventional usages mentioned in Art. 9(1). The same observation may
be made in relation to Art. 1.8(2) UNIDROIT Principles. Based on the analysis provided
below, it is submitted that where the respective provisions make reference to a usage that
the parties knew or ought to have known and that in international trade is widely known
to, and regularly observed by, parties to contracts of the type involved in the particular
trade concerned, such reference is to the general customs of international trade.

IV. INTERNATIONAL CUSTOM

In Art. 9(2), the Convention refers to international customs — that is, objective and
international usages whose validity has not been made a pact by the parties in an expressed
or tacit way. 10

Next, reference must be made to the requirements mentioned in Art. 9(2) CISG that
highlight the differences between that provision and those established in Art. 1.8 of

3. Agreed usages
By stating that the parties are bound by usages to which they have agreed, para. (1) of this article merely applies
the general principle of freedom of contract laid down in Art. 1.1. Indeed, the parties may either negotiate all
the terms of their contract, or for certain questions simply refer to other sources including usages. The parties
may stipulate the application of any usage, including a usage developed within a trade sector to which neither
party belongs, or a usage relating to a different type of contract. It is even conceivable that the parties will agree
on the application of what are sometimes misleadingly called usages, i.e. a set of rules issued by a particular
trade association under the title of “Usages,” but which only in part reflects established general lines of conduct.
8 CARLSEN, A. “Remarks on the Manner in which the PECL May Be Used to Interpret or Supplement Art. 9
Ci1sG,” available online at <http:/cisgw3.law.pace.edu/cisg/text/peclcomp9.html#er>. See China post-1989
CIETAC Arbitration proceedings (Contract #QFD890011), translation available online at <http:/cisgw3.
law.pace.edu/cases/900000c1.html>; Austria 21 March 2000 Oberster Gerichtsfhof [Supreme Court], pre-
sentation available online at <http:/cisgw3.law.pace.edu/cases/000321a3.html>, Case Law on UNCITRAL
Texts (CLOUT) abstract no. 425.
9PERALES VISCASILLAS, M. del P., La formacidn del contrato enla compraventa internacional de mercaderias,
Tirant Lo Blanch, Valencia, 1996, p. 81. “The Convention does not state when it is possible to speak of
‘practices established between the parties.” According to some courts, for these practices to be binding on
the parties pursuant to article 9(1), it is necessary that the parties relationship lasts for some time and that
it has led to the conclusion of various contracts. One court expressly emphasized this requirement, as it
stated that the practice it had to decide upon ‘does not establish usage in the meaning of [article 9(1)], which
would require a conduct regularly observed between the parties and thus requiring a certain duration and
frequency [ ...]. Such duration and frequency does not exist where only two previous deliveries have been
handled in that manner. The absolute number is too low.” The UNCITRAL Digest of Case Law on the
United Nations Convention on the International Sale of Goods. A/CN.9/SER.C/DIGEST/CISG/9 [8 June
2004], available online at <http://cisgw3.law.pace.edu/cisg/text/anno-art-09.html#udfn6>. See relevant case
law:
* Germany 13 April 2000 Amtsgericht [Lower Court], case presentation and English translation available
online at <http://cisgw3.law.pace.edu/cases/000413¢1 html>, CLOUT abstract no. 360
* Austria 6 February 1996 Oberster Gerichtshof [ Supreme Court], case presentation and English translation
i pace.edu/cases/960206a3.html>, CLOUT abstract no. 176: “The parties had initially
intended to enter into a ‘basic agreement,” which would contain the general conditions of the seller and
would constitute the trade usages that would govern the transactions between the parties, but could not
reach an agreement. The draft of the ‘basic agreement’ stated that all orders should be in writing. However,
the seller could not prove that the ‘basic agreement” nor the general conditions had been made known to
the buyer.” In this case the Court considered that preliminary business conversations can become practices
according with Article 9 Cisg. The court found that the parties could be bound by any trade practices or
usage established between themselves (Article 9(1) C1sG). In such instances, Article 9(1) C1sG must be
interpreted in the light of Article 8(1) CISG to the effect that a party must have known of the intent of the
other party.
108¢e CALVO CARAVACA, A. L., “Comentario, Articulo 9,” in DIEZ PICAZA Y PONCE DE LEON, L., La
compraventa internacional de mercaderias. Comentario de la Convencion de Viena. Civitas, Madrid, 1998,
p. 138.
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the UNIDROIT Principles. The initial conclusion is that the provisions in Art. 9 CISG
can be used for different conceptions, whereas Art. 1.8 of the UNIDROIT Principles
provides awider formula, to which one may turn for assistance in interpreting and applying
Art. 9(2) CISG.

In consequence, there are two requirements laid down in Art. 9(2) of the Convention.

1. A Usage of Which the Parties Knew or Ought to Have Known

The provisions in Art. 9(2) require that the parties to the contract indeed know and
understand usages that are incorporated into the contract as custom, because the obli-
gation such usages impose is derived from the generality of such usages. Such usages
constitute a custom, thus maintaining the distinction between usages that are particular
(to the parties) and conventional usages. In many fields of international trade — such as
maritime sales, insurance, financial transactions, etc. — there exist certain accepted usages
that are observed and applied to contracts of the type involved in the particular trade,
despite possible ignorance of the particular merchants or of their inclusion of such usages
in like contracts."!

It has been pointed out that Art. 9(2) of the Convention is based on two theo-
ries that recognize custom or usages in commercial contracts in the particular trade
concerned.?

The first theory, known as a “subjective theory,” comprises usages that are applicable
only when the parties have had knowledge of them; in consequence, if the usages are not
known by the parties, they are not applicable to the contract."”

In a contrary way, pursuant to the “objective theory,” certain usages that might be
unknown to the parties may yet be applicable to the contract. 14

In that sense, Art. 9(2) of the Convention, through its incorporation of the two theories
of influence of trade usages in commercial contracts,'” provides that usages of which the
parties had or ought to have had knowledge prevail and are, thus, applicable to the
contract.

Tribunals and courts have recognized the normative value of usages of international
trade. For example, the U.S. Court of Appeals, Fifth Circuit has ruled, “The CISG
incorporates Incoterms through article 9(2), [...] Even if the usage of Incoterms is
not global, the fact that they are well known in international trade means that they are
incorporated through article 9(2).”°

U See United States 10 May 2002 Federal District Court [New York] (Geneva Pharmaceuticals Tech. Corp. v.
Barr Labs. Inc.), case presentation available at <http:/cisgw3.Jaw.pace.edu/cases/020510ul html>, where
the court stated, in para 25, “The usages and practices of the parties or the industry are automatically
incorporated into any agreement governed by the Convention, unless expressly excluded by the parties.
CrsG Art. 9.”

1280¢ CARLSEN, A., supra note 11.

B1d.

14“According to the subjective theory, usages unknown to either party are not applicable. Contrary hereto is
the objective theory, whereby usages are applicable if they represent a legal norm. According to the objective
theory, usages unknown to both parties may be applicable to an agreement. Both theories agree that the
usage must be so widespread and widely recognized that businesspersons knew or ought to have known of
it.” Id.

158ee CARLSEN, supra note 11; GARRO, A., supra note 2,; ZUPPIL, A. L., op. cit., pp. 61-62.

16 United States 11 June 2003 Federal Appellate Court [5th Circuit] (BP Ol International v. Empresa Estatal
Petroleos de Ecuador) available online at <http:/cisgw3.law.pace.edu/cases/030611ul.html>, where the
court held, at ITI. B. that “[t]he CI1SG incorporates Incoterms through article 9(2) [ . . . ]. Even if the usage of
Incoterms is not global, the fact that they are well known in international trade means that they are incorpo-
rated through article 9(2).” The judgment, at footnote 9, also cites FoLsoM, R. et al.: “Incoterms could be
made an implicit term of the contract as part of international custom. Courts in France and Germany have
done so, and both treaties and the UNCITRAL Secretariat describe Incoterms as a widely-observed usage
for commercial terms.” FoLsoM, R. GORDON, M., SPANOGLE, ]. International Business Transactions (2d
ed., West Group 2001), p. 72.
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The wording of the counterpart provision in Art. 1.8 of the UNIDROIT Principles
provides that “[t]he parties are bound by a usage that is widely known to a regularly
observed in international trade by parties in the particular trade [ ...].”

Itis apparent that the UNIDROIT Principles do not require that the parties to the con-
tract knew or ought to have known the applicable usage. That is because the UNIDROIT
Principles adopt an approach in which usages that are widely known and observed in trade
acquire juridical value independently of the degree of knowledge of the parties to the
contract; because of the widespread observance of such usages, the participants in inter-
national trade are assumed to know of them. The objective parameter used to determine
the existence of such custom or widely observed usages in the particular trade is the fact
that they are observed widely and regularly by the participants in international trade.
Note, however, the important qualification contained in Art. 1.8(2) of the UNIDROIT
Principles that the application of such usage must not be unreasonable.'”

As such, the UNIDROIT Principles, like the Convention, refer to the requirement of
generality attributed to the custom in terms of doctrine and jurisprudence, not different
national regulations.

2. A Usage That in International Trade is Widely Known to and Regularly
Observed by Parties to Contracts of the Type Involved
in the Particular Trade Concerned
In this respect, it is the requirements of generality, publicity, uniformity, and reiteration
that are operative in international trade. As for the requirement for usages to be widely
known, it is not required that they are so known in all the commercial places; rather,
they may be widely known in regional or parochial operations,'® provided they arise from
transactions in international trade. That is to say, the application of usages developed or
emanating from transactions in domestic trade should be rejected as irrelevant for the
purposes of international trade. In principle, only usages that are observed in international
trade, not domestic, should form the source of the legal effects envisaged in Art. 9 CISG."
It must be noted, however, that a local usage might perhaps be applicable in some
instances, provided it is linked directly to transactions in international trade.?’

See also United States 26 March 2002 Federal District Court [New York] (St. Paul Guardian
Insurance Company et al. v. Neuromed Medical Systems & Support et al.), available online at
<http://cisgw3.law.pace.edu/cases/020326ul .html>, where the court concluded that the risk of loss passed
to the buyer upon delivery to the port of shipment by virtue of the CI1F delivery term. The court found
that the International Chamber of Commerce’s 1990 CIF Incoterm governed by virtue of Article 9(2) C1sc.
The court also noted that German courts apply the Incoterm as a commercial practice with the force of law
(CLOUT abstract no. 447, prepared by WiNsHIp, P.

17Art. 1.8(2) of the UNIDROIT Principles. See also text accompanying notes 24 and 25, infra.

18See PERALES ViscasiLLas, M. del P, supra note 10, at p. 84.

9See FoLsoM, R.; GORDON, M. W., SPANOGLE, J. A., International Business Transactions in a Nut Shell
(West Group 2000), p. 62.

20See Austria 21 March 2000 Oberster Gerichtshof [Supreme Court], case presentation available at
<http://cisgw3.law.pace.edu/cases/000321a3 html>, CLOUT abstract no. 425, prepared by NIEDER-
BERGER, S.: “In the sense of article 9(2) a usage is widely known and regularly observed when it is
recognized by the majority of persons doing business in the same field. To be applicable such usages must
be known or at least should have been known by the parties having their place of business in the area of the
usages. The Supreme Court affirmed the findings of the court of first instance, noting that since the plain-
tiff in its acceptance of the order expressly stated the applicability of the “Tegernseer Gebriuche” and had
delivered wood to the defendant before, the defendant must have known these usages.” See also “Editorial
remarks,” excerpt from analysis of Austrian case law by Willibald Posch & Thomas Petz, “Austrian Cases
on the UN Convention on Contracts for the International Sale of Goods,” 6 Vindobona J. Int'l Com. L. &
Arbitration 1-24 (2002), at 10: Usages and practices. “In [this] decision on the relationship of trade usages
and Ci1sG, the Austrian Supreme Court had the opportunity to decide on the merits of the case. [G]enuine
domestic usages for the trade of timber, the ‘Tegernsee Usages,” were at stake. The Austrian Supreme Court
held that these Bavarian usages prevailed over the provisions of CIsG, since it had been established by
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Such extension of applicable usages is, for example, contemplated in the Official Com-
ment on Art. 1.8 of the UNIDROIT Principles.21

Further support for that proposition can be found in the case law. The Court of Appeal
[OLG] of Graz, Austria, 9 November 1995, held that

Art. 9(2) CISG, save a limited number of exceptions, could not be interpreted as barring the
application of national or local usage in interpreting a contract even though no mention of such
usage was made in the contract itself. Accordingly, a seller who has been engaging in business
in a country for many years and has repeatedly concluded contracts of the type involved in
the particular trade concerned is obliged to take national usage into consideration.”

In conclusion, regarding the interpretation of Art. 9(2) of the Convention, much doc-
trine and jurisprudence point to the possible applicability of local usages, but with the
provisos that have been stated above. That does not, however, mean that local usages may
always be applicable to contracts for the sale of goods governed by the Convention, as it
will be required that the parties to the contract had or ought to have had knowledge of
usages that are widely known and regularly observed in the particular trade concerned.
That last characteristic can also be given to a local usage if the parties knew of it or it is
widely known and observed.

Support for that proposition can be found in the decision of the Appellate Court of
Frankfurt, 5 July 1995, which held that

no contract had been concluded by means of a letter of confirmation followed by silence.
Although there is an established trade usage which recognizes such a conclusion of contract
by silence in the jurisdiction of the recipient’s place of business, due to the international
character of the CISG, regard is to be given only to trade usages that are known to the law
both in the jurisdiction of the offeror and in the jurisdiction of the recipient (Art. 9(2) CISG).
Moreover, the legal effects of the trade usage have to be known to both parties.”

In the counterpart provisions of the UNIDROIT Principles, in Art. 1.8, the wording
used is wider than that of Art. 9 CISG, and it does not define what is a “usage” nor does it
require — as the Convention does — that the usage is either known or ought to be known
to the contracting parties.

It is submitted that the UNIDROIT Principles concentrate in a broader way than
the CISG does on the requirement of “generality” of the custom, whereas it seems that
Art. 9(2) of the Convention restricts its approach to usages known to both parties to the
contract.

As for the requirement that the usage is obligatory on the parties unless the appli-
cation of this use is not reasonable, it is helpful to consider the explanation and

the Court of First Instance that these usages were widely known to and regularly observed by parties in
cross-border timber trade between Austria and Germany.”

21See Official Comment on Art. 1.8 of the UNIDROIT Principles, available online at <http:/cisgw3.
law.pace.edu/cisg/principles/uni9.html#official>.

22 Austria 9 November 1995 Oberlandesgericht [Appellate Court] Graz, case presentation and English trans-
lation available at <http:/cisgw3.law.pace.edu/cases/951109a3 html>: “In remanding the case to the court
of first instance, the Court of Appeal held that article 9(2) C1sG, save a limited number of exceptions, could
not be interpreted as barring the application of national or local usage in interpreting a contract even though
no mention of such usage was made in the contract itself. Accordingly, a seller who has been engaging in
business in a county for many years and has repeatedly concluded contracts of the type involved in the
particular trade concerned is obliged to take national usage into consideration.” CLOUT abstract no. 175.

2B Germany 5 July 1995 Oberlandesgericht [Appellate Court] Frankfurt, case presentation and English trans-
lation available at <http:/cisgw3.law.pace.edu/cases/950705g1 html>.

See also PERALES VISCASILLAS, M. del P., “Tratamiento juridico de las cartas de confirmacién en la
Convencién de Viena de 1980 sobre Compraventa Internacional de Mercaderfas,” available online at
<http://cisgw3.Jaw.pace.edu/cisg/biblio/confirma.html>.
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illustration contained in the Official Comment on Art. 1.8(2) of the UNIDROIT
Plrinciples2 !

A usage may be regularly observed by the generality of businesspeople in a particular trade
sector but its application in a given case may nevertheless be unreasonable. Reasons for this
may be found in the particular conditions in which one or both parties operate and/or the
atypical nature of the transaction. In such cases the usage will not be applied.

Reasonableness is an important concept in the Convention and it is regarded as a general
principle of the CISG. As a general principle of the Convention, reasonableness has a
strong bearing on the proper interpretation of all provisions of the CISG.”

On the validity and proof of usages, the Convention does not contain any special
disposition. Pursuant to Art. 4 of the Convention,?® the matter of validity must be generally
left to the norms of international private law. Therefore, reliance must be placed on private
international law, the opinions of the Chamber of Commerce of the relevant place, or the
summaries of such usages made by specialized institutions.”” If a party to the contract
alleged the existence and applicability of a usage, he should bear the onus of proving it.*”

Finally, applicable usages, practices, and custom will prevail over the provisions of the
Convention® and over the UNIDROIT Principles‘g(’ as implied terms of the contract,
although they will be superseded by any contrary express contractual terms.

V. CONCLUSIONS

The counterpart provisions in the Convention and in the UNIDROIT Principles dealing
with conventional usages and practices established between the parties to the contract

24Gee Official Comment on Art. 1.8(2) of the UNIDROIT Principles, available online at <http:/cisgw3.law.

ace.edu/cisg/principles/uni9.htmlffofficial>. Comment 5. The following illustration of the comment is
offered. Id.

A usage exists in a commodity trade sector according to which the purchaser may not rely on defects in the
goods if they are not duly certified by an internationally recognized inspection agency. When A, a buyer, takes
over the goods at the port of destination, the only internationally recognized inspection agency operating in that
port is on strike and to call another from the nearest port would be excessively costly. The application of the
usage in this case would be unreasonable and A may rely on the defects it has discovered even though they have
not been certified by an internationally recognized inspection agency.

25“Reasonableness” is an important concept in the Convention; “reasonableness” is specifically mentioned
in numerous provisions of the CIsG and it is regarded a general principle of the CIsG; see KRITZER,
A. H., “Overview Comments on Reasonableness — A General Principle of the C1sG,” available online at
<http://cisgw3.law.pace.edu/cisg/text/reason.html#overv>. See Art. 7(2) CisG, which contains the built-in
interpretation mechanism of the Convention: see also relevant scholarly ertmg on the proper interpretation
of Art. 7 CIsG, presentation available online at <http:/cisgw3.

26See Article 4 CisG, which states: “[ ... ] except as otherwise mpressly provided in this Convention, [the
Cisc] is not concerned with: (a) the validity of the contract or of any of this provisions or of any usage [ T
(emphasis added).

27See FERNANDEZ DE LA GANDARA, L., CALVO CARAVACA, A.-L., “El contrato de compraventa internacional
de mercaderias,” in Contratos Internacionales, CALVO CARAVACA, A. L.; FERNANDEZ DE LA GANDARA, L.
(Directors), BLANCO MORALES LIMONES, P., (Coordinator) (Tecnos, Madrid, 1999), pp. 187-188.

B Germany 9 July 1998 Oberlandesgericht [Appellate Court] Dresden, case presentation and English trans-
lation available at <http:/cisgw3.law.pace.edu/cases/980709¢g1.html>, where the court held that the buyer
did not prove that there was a usage known in international trade whereupon silence to a commercial letter
of confirmation amounted to consent (Article 9 C1sG).” CLOUT abstract no. 347.

29Gee FOLSOM, GORDON, SPANOGLE, supra note 20, at pp. 13-14, where the authors state: “[I]t should be
noted that, although C1sG gives wide recognition to “party autonomy” (the ability of the parties to determine
the terms of their deal), in Article 6 it only recognizes the ability of the parties to exclude the Convention.”

30Gee Official Comment on Art. 1.8(2) of the UNIDROIT Principles, available online at <http:/cisgw3.]law.
pace.edu/cisg/principles/uni9.html#official>. Comment 6:

Both courses of dealing and usages, once they are applicable in a given case, prevail over conflicting provisions
contained in the Principles. The reason for this is that they bind the parties as implied terms of the contract as
a whole or of single statements or other conduct on the part of one of the parties. As such, they are superseded
by any express term stipulated by the parties but, in the same way as the latter, they prevail over the Principles,
the only exception being those provisions which are specifically declared to be of a mandatory character.
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recognize the obligatory value of such norms on the parties, and unless the parties agree
otherwise, such norms are presumed to have been incorporated by the parties into the
contract.

Usages or customs are applied to contracts of sale, provided they fulfill these require-
ments: they are widely known in international trade and regularly observed by parties to
contracts of the type involved in the particular trade concerned.

This chapter’s comparative analysis of the counterpart provisions on usages identified
several similarities in structure and application but also some distinctions in the wording
and approach adopted in the respective instruments.

“Place of business”: Comparison between the provisions of CISG
Article 10 and the counterpart provisions of UNIDROIT Principles
Article 1.10

Allison E. Butler

I. General Interpretation and Application in the CISG and UNIDROIT Principles
II. Scope of the Term “Place of Business”
III. Definition of “Place of Business”
IV. Party with More Than One Place of Business
1. General
2. Habitual
V. Conclusion

I. GENERAL INTERPRETATION AND APPLICATION IN THE CISG
AND UNIDROIT PRINCIPLES

UNIDROIT Principles Art. 1.10 is similar in substance and form to its counterpart
provision contained in Art. 10 CISG. Both provisions exemplify the drafters” intent to
adopt the “closest connection” principle in contract interpretation and supplementation
when determining the relevant “place of business.”’ Additionally, each has application
beyond the scope of its respective provision.2 Case law under Article 10 CISG provides
judicial application of this principle, thereby giving it additional supplemental authority.

1See Art. 10 CisG; Art. 1.10 UNIDROIT. The “closest relationship theory” is the place of business having
the closest relationship with the contract. In contrast, there is the “theory of the principal place of business,”
which holds that the relevant place of business is where the main seat is located. See generally Franco
Ferrari, “Specific Topics of the CI1sG in the Light of Judicial Application and Scholarly Writing,” 15 J.L. &
Com. (1995), Section II. 4. “The “Place of Business” under CI1sG,” available at <http:/cisgw3.Jaw.pace.edw/
cisg/biblio/2ferrari.html>. The original intent of the drafters of the Cis¢ when adopting the theory of
“principal place of business” as evidenced by the proposal reprinted in UNCITRAL Yearbook, vol. IT (1971)
52, available at <http:/www.uncitral.org/english/vearbooks/vearbook-index-e.htm>: however, this was later
rejected.

2There are numerous applications of the place of business in particular provisions of both documents; see the
examples offered in the Secretariat Commentary to the Draft Convention as manifestations of the concept
CisG Articles 12, 20(2), 24, 31(c), 42(1)(b), 57(1)(a), and 96; Text of Secretariat Commentary on Article 9 of
the 1978 Draft [draft counterpart of Article 10 CIsG], available at <http:/cisgw3.Jaw.pace.edu/cisg/text/
secomm/secomm-10.html>; See also UNIDROIT Articles 1.9(3), 2.8(2); 6.1.6, and 6.1.14(a). See Offi-
cial Comments on Articles of the UNIDROIT Principles, available at <http:/cisgw3.law.pace.edu/cisg/

principles/un10.html>.
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II. SCOPE OF THE TERM “PLACE OF BUSINESS”

Application of Article 1.10 illustrates that a party’s place of business is of relevance in
a number of contexts throughout the UNIDROIT Principles. For example, place of
business is relevant for the place for the delivery of notices (Art. 1.9(3)); a possible
extension of the time of acceptance because of a holiday falling on the last day (Art.
2.8(2)); the place of performance (Art. 6.1.6); and the determination of the party who
should apply for a public permission (Art. 6.1.14(a)). Hence, the term has applicability
outside the realm of Article 1.10.

Similarly, the issue of determining the relevant place of business of a party frequently
arises in several provisions under the CISG.? However, the primary and most common
usage of “place of business” as facilitated under Article 10 CISG is its interpretive part
in the unilateral conflict rule contained in Article 1(1)(a) CISG.*

III. DEFINITION OF “PLACE OF BUSINESS”

The concept of “place of business” is not defined under the UNIDROIT Principles.
The relevant place of business is, however, that which has the closest relationship to the
contract and to its performance.3 Under Article 10 CISG, there is an overwhelming
cognizance that the place of business is where “the center of the business activity directed
to the participation is located,” which links the contracting party to the State where the
business is conducted, provided the party has autonomous povver.(i Notably, a business’s
“autonomous power” appears to be the key component when courts have scrutinized
this term.” Consequently, this assumption has led many commentators and courts to
conclude that a place of business, such as the location of an agent, representative, or

3See Cisc discussion, supra note 2.

“When both articles are read in conjunction they “form the lex specialis of conflicts of laws in contract appli-
cable to contracts of sale of goods between parties whose places of business are in different Contracting
States to the Convention.” Carolina Saf, “A Study of Interplay between the Conventions Governing Inter-
national Contracts of Sale,” available at <http:/cisgw3.law.pace.edu/cisg/biblio/saf.html>. See illustrative
case, Germany 13 Aprll 2000 Amtsgericht [Lower Court] Duisburg, English translation available online at

5See Ofﬁc1al Comments on Artlcles of the UNIDROIT, Article 1.10, Comment 2, available at <http:/cisgw3.

6See Ferran supm note 1, referencmg BGH 2 June 1982, VIII ZR 43/81, Neue Juristische Wochenschrift
(NJW) 1982, 2730-2732 ((,erman Federal Supreme Court’s interpretation of “place of business” in ULIs
Article 1).

7See the relevant case law:

* Germany 28 February 2000, Oberlandesgericht [Appellate Court] Stuttgart, English translation available
at <http:/cisgw3 Jaw.pace.edu/cases/000228¢1.html> (holding that the location of a Spanish representative
of a German manufacturer-seller in Spain was not a place of business absent legal authority to bind the
German manufacturer to the Spanish buyer);

* Germany 13 November 2000, Landgericht [District Court] Kéln, available at <http:/cisgw3.law.pace.edu/
cases/001113g1.html> (holding that an Italian agent in Germany did not have the authority to bind an
Ttalian company in a German-Italian contract dispute)

* United States 27 July 2001, Federal District Court, Asante Technologies, Inc. v. MC-Sierra, Inc., available
at <http://cisgw3.Jlaw.pace.edu/cases/010727ul html> (holding that a U.S. nonexclusive distributor not
acting as an agent did not have authority to bind a U.S. company in contract with a Canadian company)

e France 4 January 1995, Cour de Cassation [Supreme Court], Fauba France FDIS GC Electron-
ique v. Fujitsu Mikroelectronik GmbH, English translation available at <http:/cisgw3.law.pace.edu/
cases/950104f1.html> (holding that a liaison office of a German company in France was not its principal
place of business absent corporate status in action against a French buyer)

* Icc Arbitration Case No. 7531 of 1994, available at <http:/cisgw3.law.pace.edu/cases/947531i1.html>
(holding an Austrian-buyer liaison located in China was not the place of business in a Chinese-Austrian
dispute, notwithstanding that the liaison office in China may have been involved in the negotiating process)
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distributor®; liaison office”; conference center or exhibition or a rented office(s) at an
exhibition, fails to constitute a place of business for the purposes of Article 10 CISG,
absent facts to the contrary. At least one court did find that a corporate branch was the
place of business under Article 10 CISG and not the company’s headquarters located in
a different country. This finding was based on the fact that the branch had the closest
relationship to the contract and its performance. '’

IV. SEVERAL PLACES OF BUSINESS UNDER THE CISG
AND THE UNIDROIT PRINCIPLES

1. General

Article 1.10 of the UNIDROIT Principles provides that when a party has multiple places
of business (normally a central office and various branch offices), the relevant place of
business should be considered to be that which has the closest relationship to the contract
and to its performance.'’ Absent from this provision is what place of business controls
when the place of the conclusion of the contract and that of performance differ. The
Official Comments to the UNIDROIT Principles provide that the place of performance
would be more relevant.'> However, in determining the place of business that has the
closest relationship to a given contract and to its performance, attention should be given
to the circumstances known to or contemplated by both parties at any time before or at
the conclusion of the contract."” Consequently, facts that are known only to one of the
parties or of which the parties became aware only after the conclusion of the contract
cannot be taken into consideration.

Article 10(a) CISG also establishes similar criteria to resolve this issue. Notably, when
reference is made to the performance of the contract, it is referring to the performance
that the parties knew or contemplated when they were entering into the contract. For
example, if it was contemplated by a party that performance of the contract would be in
State A, a determination that the party’s place of business was in State A would not be
altered by the party’s subsequent decision to perform the contract at the party’s place of
business in State B.

In judicial application of Article 10 CISG, however, the courts have routinely looked
not only to the intent of the parties but also to the “totality of the contract.”

This term is used to mean an examination of the contract as a whole. Hence, the
fact that a third party negotiated a contract has had little significance to the courts when
determining the place of business. Certain factors that are not known or contemplated by
both parties at the time of entering into the contract may not be taken into consideration.
Such factors include, but are not limited to, supervision over the making of the contract
by a head office located in another State or the foreign origin or final destination of the

8See Germany 28 February 2000, Oberlandesgericht [Appellate Court] Stuttgart, supra note 7; Germany
13 November 2000, District Court Kéln, available at <http:/cisgw3.Jaw.pace.edu/cases/001113g1.html>;
U.S. 27 July 2001, Federal District Court, Asante Technologies, Inc. v. MC-Sierra, Inc., supra note 7.

9See France 4 January 1995, Cour de Cassation [Supreme Court], Fauba France FDIS GC Electronique v.
Fujitsu Mikroelectronik GmbH, supra note 7; Icc Arbitration Case No. 7531 of 1994, supra note 7.

10Switzerland 20 February 1997, Zivilgericht [District Court] Saane, available at <http:/cisgw3.law.pace.edu/
cases/970220s1.html>. This is a very interesting case as it illustrates the flexibility and subjectivity in the
judicial application of Article 10 C1sG. In this case, an Austrian company entered into a contract with the
Swiss branch of a company with headquarters in Liechtenstein for the purchase and transport of spirits to
Russia. Notably, Liechtenstein is not a Contracting State to the CI1SG. A contractual dispute arose between
the parties and the contract was never performed. The court found that the C1sG was applicable because the
Swiss branch, not the Liechtenstein headquarters, was the place of business that had the closest relationship
to the contract and its performance (Articles 1(1)(a) and 10(a) C18G).

' See UNIDROIT Comments, supra, note 5. 1214,

131d.
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goods.'* As with Article 1.10 of the UNIDROIT Principles, these matters are reviewed
subjectively.

2. Habitual Residence

UNIDROIT Principles Article 1.10 fails to specifically deal with the case where one of
the parties does not have a place of business but is still subject to the Principles. However,
logic concludes that the test used for the place of business would be applicable. In contrast,
Article 10(b) CISG specifically sets forth that a factual determination is to be made as to
the party’s habitual residence. Upon such finding, performance is to be effected there.
“Habitual residence” is where the party actually lives. Notably, it is irrelevant whether
he or she has a permit to live in the country or whether the party frequents another
country, provided he or she normally returns to the first place. This holds true provided
that the contract is for sale of goods intended for commercial purposes and not simply
for “personal, family or household use” within the meaning of Article 2(a) CISG."”

V. CONCLUSION

A comparison of the two provisions illustrates that both the respective articles of the
CISG and the UNIDROIT adopt the “closest relationship” theory to determine the
relevant place of business. Moreover, in application, it is apparent that both provisions
extend beyond the scope of their provisions by having further application and reference
throughout their respective documents. Judicial review under the CISG has further
refined the definition by expressly excluding those places that do not contribute to the
totality of the sale, which the parties had intended. Therefore, CISG case law provides a
valuable insight into the terms and application of the “closest connection” principle. This
is also evident in the CISG’s inclusion of the habitual residence provision.

4 Secretariat Commentary, supra, note 2, Comment 8.

151d., Comment 9. See also, e.g., Austria 10 November 1994 Oberster Gerichtshof [Supreme Court], English
translation available at <http://cisgw3.law.pace.edu/cases/941110a3.html> (finding that an international sale
occurred under CISG in a contract of sale of Chinchilla furs between breeder and buyer).

Formal requirements: Editorial remarks on the manner in which
the UNIDROIT Principles of International Commercial Contracts may
be used to interpret or supplement Article 11 of the CISG

Chantal Niggemann

a. Parties to international contracts need to be able to rely on their agreement. There-
fore, they need to know whether there are any formal requirements that have to be met
for their agreement or its amendment to be valid. Some jurisdictions ask for specific
form or comparable requirements to be met for the validity of commercial sales con-
tracts, whereas most legal systems opt for the rule of consensualism (i.e., freedom of
form).

During the deliberations of UNCITRAL on the elaboration of the CISG, one of the
most controversial issues at the Vienna Conference was whether or not the principle of
freedom of form of Article 15 ULIS should be incorporated into the text of the CISG.
Finally, a compromise was adopted with freedom of form as a basic rule and the reservation
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clause of Articles 12 and 96 CISG.! Where at least one of the parties to the contract has
its place of business in a reservation State and a court of that State hears the case, the
court must determine the law applicable to form according to its conflict of law rules, just
as a court of another State, which did not adopt the CISG, would have done.”

Although the issue of freedom of form might as well have been regulated in Part IT of
the CISG dealing with the formation of the contract, it has been integrated as a general
provision. Therefore, it also applies when a party has its place of business in a State that
declared a reservation under Article 92 CISG.?

The UNIDROIT Principles opted for unconditional freedom of form, which is
expressed in Articles 1.2 and 3.2."

b. Article 1.2 of the UNIDROIT Principles merely refers to the writing requirement of
contracts, whereas Article 11 CISG, sentence one, states that the contract is not subject
to “any other requirement as to form” (i.e., not only writing requirements). However,
this difference is only in appearance because although Article 1.2 of the UNIDROIT
Principles mentions only the requirement of writing, it has to be extended to other
requirements as to form.” Moreover, Article 1.2 of the UNIDROIT Principles is to be
seen in conjunction with Article 3.2 of the UNIDROIT Principles, stating that a contract is
concluded “without any further requirement.” Article 3.2 of the UNIDROIT Principles
seems to go even beyond the scope of Article 11 CISG; in comparison to Article 11
CISG, which names requirements “as to form,” Article 3.2 of the UNIDROIT Principles
does not contain such a restriction. It is, however, undisputed that Article 11 CISG also
includes quasi-formal requirements, such as consideration as is to be found in common
law Systems.6 The commentary to Article 3.2 of the UNIDROIT Principles makes it clear
that also excluded is the requirement of cause that exists in some civil law systems, as well
as rules regarding so-called real contracts, which require the handing over of goods for
their conclusion.” Although the exclusion of the cause requirement and the real-contract
rules is not discussed under the Convention, the same exclusion should apply, and they
should be displaced by the principle of freedom of form in Article 11 CISG.

c. Both the UNIDROIT Principles in Article 1.2, second sentence, and the CISG in
Article 11, second sentence, make clear that the principle of freedom of form implies the
admissibility of oral evidence in judicial proceedings. The language of both clauses is per-
fectly identical, as is their understanding in the commentaries.” Article 1.2 UNIDROIT
Principles, second sentence may, therefore, merely support the interpretation of Article
11 CISG, sentence two.

1Schlechtriem, Uniform Sales Law — The UN-Convention on Contracts for the International Sale of Goods
(1986) at p. 43, available at <http:/cisgw3.law.pace.edu/cisg/biblio/schlechtriem.html>.

2Schlechtriem in v. Caemmerer/Schlechtriem, Kommentar zum Einheitlichen UN-Kaufrecht — Crsc — (3d
ed. 2000), Art. 12 at marginal note 2 with further citations; Melis in Honsell, Kommentar zum UN-Kaufrecht
(1997), Art. 12 at marginal note 4.

3Magnus in Staudinger, Kommentar zum BGB — Wiener UN-Kaufrecht (Cisc) (1999), Art. 11 at marginal
note 6; Witz in Witz/Salger/Lorenz, International Einheitliches Kaufrecht, 2000, Art. 11-12 at marginal note
2; Heuzé, La vente internationale de marchandises, 1992, at note 196; see also Honnold, Uniform Law for
International Sales under the 1980 United Nations Convention (3d ed. 1999), Art. 11 at note 127.1.

4This principle of freedom of form may, however, be overridden by mandatory rules of the applicable law;
see Article 1.4 of the UNIDROIT Principles and note 2 of the Official Comments of Article 1.2.

50fficial Comments on articles of the UNIDROIT Principles, Article 1.2 at note 1.

6Witz, supra note 3, Art. 11-12 at marginal note 5; Schlechtriem, supra note 2, Art. 11 at marginal note 11;
Magnus, supra note 3, Art. 11 at marginal note 9; see also Secretariat’s Commentary Art. 27 note. 2 referring
to Article 29 C1sG.

7Official Comments on articles of the UNIDROIT Principles, Article 3.2 at notes 2 and 3. With regard to the
requirement of cause, other effects that may derive from it, such as its illegality, are not concerned.

8Schlechtriem, supra note 2, Art. 11 at marginal notes 12 and 13 with further reference; Official Comments
on Articles of the UNIDROIT Principles, Article 1.2 at note 1.
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d. According to Article 6 CISG, the parties are of course also free to agree, orally or in
writing, on specific form requirements to be met for the validity of the contract, and that
might also to be applied to modifications and/or termination.” This is also expressed in
Article 2.13 of the UNIDROIT Principles, and the illustrations contained in the Official
Comments to Article 2.13 of the UNIDROIT Principles may be helpful in the interpre-
tation of Article 11 CISG." In this regard and concerning written modification clauses,
please refer to the Editorial remarks regarding Article 29 CISG.

e. In case one of the parties confirms the content of a contract, whereby such confirma-
tion contains additional or different terms, the question arises whether such terms may
become part of the contract in case the confirmation is not in writing; that is, whether
Article 11 CISG and the concept of freedom of form also apply to such confirmation. The
CISG does not explicitly deal with this issue. Where the rules for commercial letters of
confirmation (kaufmdnnisches Bestdtigungsschreiben) apply (e.g., as usages by which the
parties are bound; see Article 9 CISG), scholars and tribunals tend to ask for a written
confirmation.'! In contrast, Article 2.12 of the UNIDROIT Principles deals with such a
confirmation and explicitly requires it to be in writing.

f. Article 11 CISG only applies to the formation of the contract, not to its modification or
termination as does Article 3.2 of the UNIDROIT Principles. With regard to the manner
in which the UNIDROIT Principles may be used to interpret or supplement Article
29 CISG for modifications and termination, please see the Editorial remarks regarding
Article 29 CISG.

g. Asaresultit can be said that the intent of Article 11 CISG is reproduced in Article 1.2
read in conjunction with Article 3.2 of the UNIDROIT Principles. Thereby, the Official
Comments of Articles 1.2 and 3.2 of the UNIDROIT Principles support the interpretation
of Article 11 CISG. In addition, Articles 2.12 and 2.13 of the UNIDROIT Principles assist
the further interpretation of freedom of form under Article 11 CISG.

9Honnold, supra note 3, Art. 11 at note 127; Schlechtriem, supra note 2, Art. 11 at marginal note 16; Melis,
supra note 2, Art. 11 at marginal note 3; Rajski in Bianca/Bonell, Commentary on the International Sales
Law (1987), Art. 11 at note 3.1.

Y Official Comments on Articles of the UNIDROIT Principles, Article 2.13 at note 2.

H§chlechtriem, supra note 2, Art. 11 at marginal note 6; Civil Court Basel, judgment dated 21 December
1992, in application of Austrian and Swiss legal rules regarding writings in confirmation, in BJM (1993),
p- 310 subs.

Growth of the CISG with changing contract technology: “Writing”
in light of the UNIDROIT Principles and CISG-Advisory Council
Opinion no. 1

Andrea L. Charters

I. Introduction
II. Context for Interpreting Article 13 in Light of UNIDROIT Principles
Article 1.10
1. Interpretations Contemporary to Adoption of the CISG Are Silent or
Raise Questions about Article 13
2. Practical Needs of Traders Using Electronic Media
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3. Recent Scholarship on the CISG Endorses the Use of Electronic
Communication
4. UNCITRAL Model Law — Avoid Anomaly
III. Article 13 Presents a Monolithic Definition of Writing That May Not Be
Sufficiently Flexible for All Uses
1. Legislative History Introduced Examples of Electronic Communication
and Made “Writing” a Definition
2. Article 13 Does Not Address Burden of Proof or Presumptions; Sparse
Case Law
IV. Current Electronic Means of Communication Pose Technological Dilemmas
V. Practitioners’ Approach as a Springboard into Default Rules
VL Interpretation in Light of UNIDROIT Principles by CISG-Advisory Council
Opinion No. 1 Addresses the Challenges of Flexibility, Fairness, and Efficiency
1. Private Organization, Interpretive, Not Authoritative
2. The Commentary Builds on the Principles’Approach to “Writing”
3. A Presumption, Related to Article 9 Trade Usages
VII. Conclusion

I. INTRODUCTION

Article 13 of the CISG,' defining a writing, raises particular questions of interpretation
given the technological advances that have occurred since its drafting in 1980. CISG
Article 13 states that

For the purpose of this Convention “writing” includes telegram and telex.”

From both a common-sense and a syntactical approach, this provision must be inter-
preted flexibly because of the use of “includes” and the omission of paper and ink.?

Because of this demand for flexibility, there are many reasons for looking at the appli-
cation of the UNIDROIT Principles of International Commercial Contracts® to the inter-
pretation of Article 13 CISG. Principles Article 1.10 uses a functional approach to define
writing:

Writing means any mode of communication that preserves a record of the information con-
tained therein and is capable of being reproduced in tangible form.

These stark differences in definitional style reflect not a different philosophy of drafting,
but different technological environments at the time of drafting. The Principles, after
all, define “court” not as an organization that “means” something, but as it “includes an
arbitral tribunal.”® By 1994, however, electronic commerce had grown in types of media
and significance and was becoming a growth area in the law.” Thus, listing examples

1'United Nations Convention, adopted 1980, available at <http:/cisgw3.Jaw.pace.edu/cisg/text/treaty.html>.
2C1sG Article 13 (emphasis added).

30n the generally held view that “includes” requires an expansive reading, see Ulrich G. Schroeter, “Inter-
pretation of “writing”: Comparison between provisions of C1sG (Article 13) and counterpart provisions of
the Principles of European Contract Law,” 6 Vindobona J. Int’l Com. L. and Arbitration (2002-1) 267-274,
at Section 1, also available at <http:/cisgw3.law.pace.edu/cisg/biblio/schroeter3.html>.

4Adopted 1994 by UNIDROIT, available at <http:/cisgw3.law.pace.edu/cisg/principles.html>.

51d. at Article 1.10 (emphasis added).

6Principles Article 1.10, first definition (emphasis added). Other definitions include “place of business,”
“obligor,” and “oblige” and use forms of the verb “to be” or “to refer” in simple declarative statements.

7See generally, Benjamin Wright, The Law of Electronic Commerce, 2d ed. (1995) (a loose-leaf service, the
second volume of which became available not long after the Principles were adopted, this treatise discusses
the types of electronic commerce, their function, needed business cautions in working with them, and
developing law in the area).
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of “writing” or even of electronic commerce could only have been doomed to obsoles-
cence by the time of drafting of the Principles.” Not only had facsimile, electronic data
interchange, the Internet, and e-mail come into common use but also combinations of
services were appearing; the development of new products was inevitable.” Thus, a func-
tional approach was a logical choice for an international provision, the aim of which was
to maintain flexibility for the future by being open-ended."”

The Principles have in turn prompted a new CISG commentary, as discussed in
Section VI below, CISG-Advisory Council Opinion no. 1,'"" which adopts a functional
approach similar to that of the Principles:

The term “writing” in CISG also includes any electronic communication retrievable in per-
ceivable form."”

Thus, the provisions in the Principles of “preserve a record” and “retrievable in per-
ceivable form” are condensed in the more detailed provision “retrievable in perceivable
form,” adding the requirement that the information must be “perceivable.”

Several detailed reasons to consider the interpretation of the CISG writing definition
in light of that in the Principles are discussed in this chapter.

II. CONTEXT FOR INTERPRETING ARTICLE 13 IN LIGHT
OF UNIDROIT PRINCIPLES ARTICLE 1.10

The context for interpreting Article 13 CISG in light of UNIDROIT Principles Arti-
cle 1.10 has several aspects: the historical changes in interpretations of Article 13 CISG,
the evolving electronic environment, and the need to avoid an anomalous result with an

UNCITRAL model law.

1. Interpretations Contemporary to Adoption of the CISG Are Silent or Raise
Questions about Article 13

The interpretations of Article 13 that were contemporary to adoption of the CISG were
silent or raised no questions with regard to this now problematic provision, reflecting the
unproblematic nature of its provisions at the time. There is no Secretariat Commentary
on Article 13 nor any pre-UNCITRAL legislative history."* The UNCITRAL legislative
historyis sparse1 tand reflects little debate. Examples of restricting the view of electronic

8See John O. Honnold regarding the CisG in Uniform Law for International Sales under the 1980 United
Nations Convention (3d ed. 1999) [hereafter “Honnold, 1999 Treatise”] at 222, where the author states,
“Consequently, courts and codifiers have had to describe, in general terms, those understandings that would
have been written into the contract if the parties had drafted a contract provision to deal specifically with
the question that led to dispute.” (Citations omitted.)

9See Wright, supra note 7 at Chapters 2-3 (describing products, interactions of products, and players, such as
lawyers and accountants); see also infra note 43 and sources cited therein for further indication of movement
in the e-mail field.

10¢Cf. Principles of European Contract Law (PECL) Article 1:301(6), which lists four examples, telegram,
telex, telefax and electronic mail, and also “other means of communication capable of providing a readable
record of the statement on both sides,” available at <http://cisg3.law.pace.edu/cisg/text/peclcompl3.html>.
See also Schroeter, supra note 3 at Section 4 (describing the current-day use of facsimile, electronic mail,
electronic data interchange, and the Internet and World Wide Web).

HCrsg-Ac Opinion no. 1, Electronic Communications under CIsG, 15 August 2003. Rapporteur: Professor
Christina Ramberg, Gothenburg, Sweden [hereafter “CisG-Ac Opinion no. 17], available at <http:/cisgw3.
law.pace.edu/cisg/CISG-AC-opl.html>.

1214, at C1sG Art. 13 Opinion no. 1 (emphasis added).

]SLeglslatlve History, Data on the Secretariat Commentary, and Data on the pre- -UNCITRAL legislative
history of the C1sG, available at <http:/cisgw3.l: ad; 3.html>.

4See Legislative History, 1980 Vienna Diplomatic Confcrcnc(, ChTOl’lOlOglLdl Record of Proceedings, CIsG
article 13, development of, available at <http://cisgw3 law.pace.edu/cisg/chronology/chronol3.html>.

1580 infra Section Ila (discussing addition of telegram and telex and emphasis on placement as a definition).
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communication to telegram and telex abound. Gyula Eérsi summed up Article 13 in 1984,
shortly after the 1980 adoption of the Convention, in a major commentary: “This Article
needs no comment.”% In 1986, Kazuaki Sono wrote that an Article 96 reservation in
favor of requiring writing, which was sought mainly by Socialist countries, “would in
most cases not result in much practical difference” from having no writing requirement,
because telegram and telex are included as examples in Article 13.'7 . Rajski, in a Bianca
and Bonell 1987 treatise, reviewed some then-recent East European statutes on what
constituted “Wri’ting.”18 Jacob S. Ziegel raised two questions about Article 13 in 1981:
(1) whether electronic means would be included or whether a paper record would be
required and (2) whether the requirements of Articles 12 and 96 would have been met
“where the domestic law of the declarant state has a narrower definition of writing.” The
answer to the second question was “presumably no” because Article 12 was designed to
enable States to retain their own writing requirements.'” Commenting on the legislative
history, Peter Schlechtriem praised the initiative by the Federal Republic of Germany of
adding the telegram and telex provisions to facilitate quick decisions in commerce, and
he further argued the conclusion reached by Professor Ziegel with regard to Article 96
reservations.”’

As is shown Section Ilc, within five years, scholarship had shifted to arguing for the
inclusion of other electronic means within the definition of writing in response to the grow-
ing practical need to accommodate the use of other electronic means of communication.

2. Practical Needs of Traders Using Electronic Media

The practical need to accommodate the growing use of other electronic means of commu-
nication has affected both the lives of traders and the growth of the CISG. The day-to-day
life of a lawyer or legal scholar attests to the prevalence and growth of these means of
communication.”! The prevalence of electronic forms as contract media is also reflected
in the growth of laws and legal literature about these forms.?” The development of CISG
law also requires that the CISG accommodate these forms to avoid being “petrified” and
“unable to change or be changed as needed.” Thus, in fact, electronic communications
are an “assay” for whether the CISG can grow.z'“’

1680 Chapter 2.9, General Provisions, in N. M. Galston & H. Smit, International Sales: The United Nations
Convention on Contracts for the International Sale of Goods (1984). (This was perhaps a reference for the
CisG scholar to the legislative history, which tailored the introduction of these two forms to prior Soviet
legislation. See infra note 35).

" Formation of International Contracts Under the Vienna Convention: A Shift above the Comparative Law,
in P. Sarcevic and P. Volken, eds., International Sale of Goods, Dubrovnik Lectures (1986), at 129-130
(Professor Sono stated the importance of written contracts for some States that “consider the requirement
that contracts for the international sale of goods be in writing to be a matter of important public policy even
in the context of the relation between the parties”, at 129).

18, Bianca and M. J. Bonell, Commentary on the International Sales Law (C1sG) (1987) at 128.

9 Report to the Uniform Law Conference of Canada on Conventlon on Contracts for the Intemmtzonal Sale of
Goods (July 1981), at Article 13 Comment, available at <http: ac i
see infra Section I1Ia (legislative history).

20Uniform Sales Law — The UN-Convention on Contracts for the International Sale of Goods, at 46 (1986)
(citations omitted), available at <http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem-13.html>.

2lAs a participant observer in both fields, much information retrieval, as well as communication, has been
obtained via these forms. Even five years ago, e-mail and the Internet were in their infancy. The growth rate
of the electronic forms is staggering.

22G0e generally, Wright, supra note 7 (compound forms and technological development); D. Reiter, E.
Blumenfeld and M. Boulding, eds., Internet Law forthe Business Lawyer (Section of Business Law, American
Bar Association) (2001) (discussing regulation, taxation, and jurisdiction, among other matters).

23Siegfried Eiselen, “Electronic Commerce and the UN Convention on Contracts for the International
Sale of Goods (C1sG) 1980,” 6 EDI L. Rev. (1999) at 21, also available at <http:/cisgw3 law.pace.edw/

cisg/biblio/eiselenl.html>.
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3. Recent Scholarship on the CISG Endorses the Use

of Electronic Communication

The recent scholarship on the CISG endorses the use of electronic communication. Just
five years after his 1986 comments regarding the Article 96 reservation and the necessity
of telegraph and telex, in 1991/92, Peter Schlechtriem further argued that fax should be
included as “writing.”" An internal gap in the CISG should be filled pursuant to Article
7(2), because fax “was unknown when the Convention was drafted.”” Fritz Enderlein
and Dietrich Maskow in 1992 focused on the 1988 Factoring Convention approach to
“telecommunication capable of being reproduced in tangible form,”?% another functional
approach. The PECL approach, adopted six years later, was to look to four examples
of electronic communication — telegram, telex, telefax, and electronic mail — and “other
means of communication capable of providing a readable record of the statement on
both sides.” This provision is thus a liberalization of the “reproduction” language and
also, in part, a functional approach.z’— In his comparative analysis of CISG Article 13
and the counterpart provisions in the PECL, Ulrich Schroeter analyzes four means of
contemporary communication, two of which are PECL examples:28 telefax, electronic
data interchange, electronic mail, and the Internet and World Wide Web.*’ John Honnold
in the 1999 edition of his treatise, Uniform Law for International Sales under the 1980
United Nations Convention, identified facsimiles and electronic data interchange as major
means of electronic communication, along with telegram and telex.?!

4. UNCITRAL Model Law — Avoid Anomaly

It would be anomalous for an UNCITRAL Convention, the CISG, to include provisions
inconsistent with an UNCITRAL Model Law. The UNCITRAL Model Law on Electronic
Commerce (1996) provides in Article 6 that the requirement of writing is met “by a data
message if the information contained therein is accessible so as to be usable for subsequent
reference.”! The “subsequent reference” language is parallel to the “readable record”
of the PECL* and to the “retriev]al] in perceivable form” of the CISG-AC Opinion
no. 1.%> “Data message” is defined as “information generated, sent, received or stored
by electronic, optical or similar means including, but not limited to, electronic data

%4 See Uniform Sales Law — The Experience with Uniform Sales Laws in the Federal Republic of Germany,
[at Article 13] reprinted with permission from Juridisk Tidskrift 1991/92, available at <http:/cisgw3 Jaw.
pace.edu/cisg/text/schlechtriem13.html>; see also Peter Schlechtriem, “Article 13,” in Peter Schlechtriem,
ed., Commentary on the UN Convention on the International Sale of Goods (C1sG) 94-95 (1998) (trans.
Geoffrey Thomas) [hereafter Schlechtriem, Article 13]

21d. and infra, subsection d. “Internal gaps” are to be filled with reference to the C1sG and its sources, rather
than with regard to domestic law, as discussed in Franco Ferrari, Interpretation of the Convention and
Gap-filling: Article 7, in Franco Ferrari, Harry Flechtner and Ronald A. Brand, ed., The Draft UNCITRAL
Digest and Beyond: Cases, Analyses and Unresolved Issues in the U.N. Sales Convention, at 138-171 (2004)
[hereafter Draft UNCITRAL Digest].

26 International Sales Law, at Article 13 Commentary (1992), available at <http://cisg3.law.pace.edu/cisg/biblio/
enderlein-art13.html>; see also UNIDROIT Convention on International Factoring (Ottawa, 28 May 1988),
available at <www.unidroit.org/english/conventions/c-fact htm>.

27See PECL, supra note 10. Enumerating certain examples has the advantage of clarity but the disadvantage
of creating a bias against any new technology.

28Gee supra, note 3 (discussing these forms of contemporary contract media).

29 Supra note 10.

30Honnold, 1999 Treatise, supra note S at 141; see also E. Allen Farnsworth, Farnsworth on Contracts, 3d
ed., at Sections 1.7, 1.8a and 1.9 (2004) (reviewing electronic communications forms and laws, CisG, and
Principles).

31 Article 6, available at <www.uncitral.org/english/texts/electcom/ml-ecomm.htms>.

32See PECL, supra note 10.

33 See supra Section I for comparison of C1sG-Ac Opinion no. 1 and Principles.
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interchange (EDI), electronic mail, telegram, telex or telecopy.”* Thus, the Model Law
definition is consistent with the interpretations advanced in the recent era of scholarship
on the CISG, and it would be anomalous for it to be otherwise.

Given this context, it is important to turn to the characteristics of the definition of
writing. The first major feature of the definition of is just that; it is a definition. How this
feature affects the need for interpretation is presented below.

III. ARTICLE 13 PRESENTS A MONOLITHIC DEFINITION OF WRITING
THAT MAY NOT BE SUFFICIENTLY FLEXIBLE FOR ALL USES

Writing is defined in both the CISG and the Principles in a monolithic manner that may
not be sufficient for all purposes, as seen in Subsection b and Section VI below. As a
definition, “writing” applies to all uses of the term.

1. Legislative History Introduced Examples of Electronic Communication

and Made “Writing” a Definition

The legislative history reflects introduction of the two then-prevalent means of elec-
tronic communication, telegraph and telex,* and the assurance that “writing” remained
a definition.”®

2. Article 13 Does Not Address Burden of Proof or Presumptions;

Sparse Case Law

As a definition that specifies the inclusion of telegram and telex, the definition of writing
does not address burdens of proof or presumptions; this tends to create a bias against
the inclusion of modern electronic communication in the definition of writing. From
a litigation perspective, a party favoring exclusion of modern means of communication
from the definition of writing could argue post-transaction that the specific reference
to “telegraph” and “telex” indicated a preference for these means over other electronic
means. This would be a textual argument, simple to make and concise to argue. This
point could be raised to advance litigation strategy, not out of a genuine preference for
these dated media. Similar arguments have long plagued the Common Law Statute of
Frauds.””

The party arguing for inclusion of modern media would face a much more fact-based
argument in favor of practicality and common sense, absent scholarship and comparison
to the Principles. How this burden of proof and presumption problem is treated in the
CISG-AC Opinion no. 1 is addressed in Section VI.

The sparse case law and arbitral decisions regarding the definition of writing under
the CISG do not resolve this litigation dilemma. One case merely recited the CISG

34 See supra note 31, Article 2.

35 Summary Records of Meetings of the First Committee, 7th meeting, Friday, 14 March 1980, paras 71-77,
available at <http:/cisgw3.law.pace.edu/cisg/firstcommittee/Meeting7.html> (in response to Soviet legisla-
tion that made these forms qualify as “writing”). The Draft UNCITRAL Digest notes the parallel in this
provision to a provision in the 1974 UNCITRAL Convention on the Limitation Period in the International
Sale of Goods. Draft UNCITRAL Digest, supra note 25 at 571. Peter Schlechtriem notes that the presence
of such a provision in the Convention on Limitation facilitated the incorporation of telegram and telex into
Ci1sG Article 13. See Schlechtriem, Article 13, supra note 24.

36 Summary Records of Meetings of the First Committee, 35th meeting, Friday, 4 April 1980, para 63-67,
available at <http:/cisgw3.law.pace.edu/cisg/firstcommittee/Meeting7.html>.

37See Michael Bridge, A Commentary on Articles 1-13 and 78, in Draft UNCITRAL Digest, supra note 25 at
256 (“It is well-known in those countries that have Statute of Frauds provisions that the objection raised by
a party to the lack of formality is usually made, not for purist reasons, but rather to shroud the true, often,
but by no means always, unmeritorious, reason for escaping from the contract.”)
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definition.”® Another two cases are reported in English to have ruled out application of
the CISG definition to leases, which are not sale of goods transactions.® Two Russian arbi-
trations provide some direction as to how an arbitral tribunal, at least in Russia, might look
at Article 13. The first tribunal ruled on a case involving telex messages, noted the Arti-
cle 13 provision, and bolstered the reference with a citation of the New York Convention
on Recognition and Enforcement of Foreign Arbitral Awards 1958.*" The second tri-
bunal looked to domestic law to accept facsimile changes to an agreement.*' One scholar
has noted that this last arbitration apparently accepted looking to domestic law under
Article 13.*

Before turning to the comparative law answer to this litigation dilemma in Section VI,
let us compound the problem.

IV. CURRENT ELECTRONIC MEANS OF COMMUNICATION POSE
TECHNOLOGICAL DILEMMAS

Many security, retrieval, and storage concerns plague electronic communications media
and raise the specter of exotic, hard-to-trace fraud and mistakes. In addition, modern
e-mail may be tampered with, and messages may be lost through confusion with Spam.**

“Writing” in the UNCITRAL Model Law or in scholarship about the CISG is designed
to permit perceiving and storing information* and is a limited means of preventing
fraud.*

This new purpose is grounded in a reasonable™® approach to communications in gen-
eral. No one has quantified how easy it is to commit fraud with paper and ink versus

46

38See Finland 26 October 2000 Helsinki Court of Appeals [Helsingin hoviokeus], Case presentation and
English translation available at <http:/cisgw3 Jaw.pace.edu/cases/001026f5.html> (5th paragraph under
“Law” heading) (also addressed the “principle of loyalty” to the contractual relationship, “widely recog-
nized in scholarly writings” — a principle that was also addressed in a Pace case commentary excerpt from
Larry A. DiMatteo et al., 34 Nw. J. Int’l L. & Bus. (Winter 2004) 299-440 at 316-317 and 326).
39 See Draft UNCITRAL Digest, supra note 25 at 571-572, citing two decisions of the Austrian Supreme Court
[Oberster Gerichtshof]:
* Austria 2 July 1993 Supreme Court, case presentation available at <http:/cisgw3.law.pace.edu/
cases/930702a3.html> and
* Austria 26 April 1997 Supreme Court, case presentation available at <http:/cisgw3.law.pace.edu/
cases/970426a3.html>.
40Gee Russia 28 April 1995 Arbitration proceeding 400/1993, case presentation and English translation available
at <http:/cisgw3.Jaw.pace.edu/cases/950428r1.html>, at 3.4 (buyer lost claim of lack of authority of its
representative; interest was applied).
41See Russia 10 ]une 1999 Arbltratlon proceeding 55/1998, case presentation and English translation avail-
.edu/cases990610r1 html>, at 3.5 (another claim by a buyer of failures by its

rcprcscntatlvc buyu 1ost thc (,Lum)
42Gee D]akhonglr Saidov, “Cases on C1sG Decided in the Russian Federation,” 7 Vindobona J. Int’l Comm.
L. & Arbltmtwn 1 at 11— 12 (2003) (utdtlons omitted) (canvassing Russian arbitrations), available at

#See, eg the colorful advertlsements on the Internet that humorously describe the common prob-
lems most of us have experienced. The titles capture the themes of the advertisements. Postal Service
Offers Certified E-mail, May 18, 2000 (“Fact is, the e-mail simply does not always go through. The
recent ‘Love Bug’ virus resulted in the loss of untold thousands of email messages around the world.”),
available at <http://usgovinfo.about.com/library/egov/aa051800a.htm> [last visited 10/12/2004]; Combat-
ting Spam using Certificates of Approval — Draft v1.0 of 03/14/03, available at <www.madoverlord.com/
Projects/SPAMIDEA.t> [last visited 10/12/2004]; Email tracing basic seminar, <www.pimall.com/nais/
emailtracing html> [last visited 10/12/2004]; IzyDelivers Certified eMail[TM], available at <http:/izymail.
com/id._default.aspx?> [last visited 10/12/2004].

4 See supra Sections I and I1.d.

45 Cf. E. Allen Farnsworth, Farnsworth on Contracts, 3rd ed., at Section 6.1 (2004) (history and functions of
the Statute of Frauds).

46 G50¢ Albert H. Kritzer, ed., “Reasonableness,” January 23, 2001, available at <http:/cisgw3.law.pace.edu/cisg/
text/reason.html> (“reasonableness” specifically mentioned in thirty-seven CisG provisions and clearly
alluded to in others).
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telegram, telex, facsimile, e-mail, electronic data interchange, or other mechanisms.*’

Even telex has been subject to serious fraud, partly through human policy and procedure
error.*®
Given the extent of these problems, our answer is to turn, initially, to the deal lawyer’s

approach.

V. PRACTITIONERS’ APPROACH AS A SPRINGBOARD
INTO DEFAULT RULES

The reality of all these means of communication is that from a prospective position,
where a lawyer is advising a client, particularly on a large transaction or on a series
of transactions, the counseling interaction between the lawyer and client is the critical
determinant for security and retrieval of data and record storage. All of these issues are
neither purely business nor purely legal issues. New products are available all the time
to make electronic communications more secure.* A practitioner thus has to work with
clients on appropriate choices of communications media for contracts,” retrieval systems,
record storage, and security.”’ It does no good to have sent that notice timely and not
be able to find the Postal System’s certified mail receipt and copy of the letter. Business,
information technology, and legal knowledge all need to be integrated to achieve the best
approach. The client needs a team that can satisfy its needs.

What follows from this is that prospectively, in drafting a contract, a definition of a
writing requirement, such as for amendments of the contract and for notice, must be
crafted by the attorney and client in negotiation with their counterparts. Relying on
default rules will not do the job for the lawyered contract. For example, would a certain
brand of “certified e-mail” be an acceptable means of communication, whereas perhaps
fax and other brands of “certified e-mail”>* would not be? A facsimile is subject to loss in
the office system, after all, whereas a “certified e-mail” could be sent to multiple company
officers, with an opportunity for the sender to receive a confirmation when any of them
had opened the message.

Model contracts for use in CISG transactions already include model provisions for
choosing among media to fulfill the “writing” requirement.‘?’ Under Article 6 of the
CISG, the parties may derogate from the provisions of the CISG in their contract to adopt
the means of communication they choose.” CISG jurisprudence has demonstrated that
the agreement of the parties will be honored, even if it is contrary to expected norms
of commercial behavior, as demonstrated in MCC-Marble Ceramic Center v. Ceramica
Nuova D’Agostino.35

41Cf. Wright, supra note 7, at Section 4.7 (people have long tolerated imperfect controls and recordkeeping
with paper and telexes).

48See Id. at Section 4.2 (citations omitted) (policy control omissions contributed to $13.5 million fraud on
Chase Manhattan Bank).

49See supra note 43 citations as examples of products claiming superior e-mail performance, including
“certified” e-mail, which provides a receipt indicating whether e-mail has been “opened.”

S0Cf. William F. Fox, Jr., International Commercial Agreements: A Primer on Drafting, Negotiating and
Resolving Disputes, 2d ed. at 48 (1992) (“In international trade, parties to an agreement almost always execute
a writing of some sort to establish a contract enforceable at law to remove uncertainty and to reduce risk.”)

51Gee Wright, supra note 7 at Section 4.7 (not just the contract itself, but these other business systems are
critical for securing electronic information or any other information).

52See supra note 43 and accompanying text.

38¢e John P. McMahon, “Guide for Managers and Counsel: Drafting C1s¢ Contracts and Documents and
Compliance Tips for Traders,” January 2004, available at <http://cisgw3 law.pace.edu/cisg/contracts.html>
and sources cited therein.

54 Cisg, supra note 1, at Article 6 (“the parties may . .. derogate from or vary the effect of any of [the Conven-
tion’s] provisions.”).

55 United States 29 June 1998 Federal Appellate Court [11th Circuit] (MCC-Marble Ceramic Centerv. Ceram-
ica Nuova D’Agostino), case presentation available at <http:/cisgw3.law.pace.edu/cases/980629ul. html>
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MCC-Marble is a second springboard, however, into the jurisprudence of default rules.
For the CISG is ultimately a law for the trader who does not always have time or a large
enough transaction to go to a lawyer, such as in the MCC-Marble transaction at a trade
show.”® When faced with another party’s invoice, the trader experiences the default rules
as the critical issue for fairness under the CISG.

It is then the scholar’s job to guide court decisions that will protect the trader in
the unlawyered transaction. A major purpose of the CISG, without a traditional parol
evidence rule or traditional writing requirement,57 is to handle these true agreements by
merchants at the trade show and in quick meetings. Today, these are often agreements
over the e-mail circuits.”® A great advantage of e-mail is that potential trading partners can
find each other over the Internet and build a relationship through e-mails about very small
transactions until their relationship warrants investing in travel and personal meetings.
They may also wish to attend international trade shows and work with introducing parties,
but there is no substitute for the Internet and e-mail.””

The importance of these means of contracting is indicated by the efforts of the Inter-
national Chamber of Commerce Electronic Commerce Project to bolster the ability of
traders to rely on electronic means of contracting.”’ The Project is focusing on the ability
of traders to undertake the following tasks: “conducting their negotiations, making con-
tracts, arranging for finance, transport or insurance on-line” for the reasons that “most of
the rules that apply to international trade still presume the use of paper. Given that paper
has certain inherent weaknesses as an information carrier, these rules create barriers that
are unnecessary in the digital environment.”""

Interpretation of the CISG, which applies to trade between nations that account for
over two-thirds of world trade,% is thus essential to paving the way for traders to accom-
plish their trade goals along the lines just outlined. The CISG, as an international law, can
be interpreted along the lines of both common law and civil law and a combination of the
two that allows an autonomous interpretation of the CISG. Such an autonomous interpre-
tation allows CISG Article 7(1)’s goal of an “international character” to be fulfilled.®* By

(holding that traditional notions of parol evidence did not apply under the CIsG per its terms, even where
an American businessperson signed a document claiming not to have read the reverse side terms, which
were in a language he did not understand, and affidavits stated that there had never been any contractual
intent on either side to abide by the reverse side terms).

56 See id.

57In contrast to the model Uniform Commercial Code $500 limit for transactions without a statute of frauds,
the CIsG provides in Article 11, “A contract of sale need not be concluded in or evidenced by writing and
is not subject to any other requirement as to form. It may be proved by any means, including witnesses.”
The Ucc provision is found at Section 2-201(1) of the American Bar Association, The Portable Ucc, 3d ed.
(2000): “Except as otherwise provided in this Section a contract for the sale of goods for the price of $500 or
more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a
contract for sale has been made. ...”

'::I take myself as a participant observer on this point.

P1d.

60Tnternational Chamber of Commerce, The Icc Electronic Commerce Project (EcP), available at <www.

61iccwbo.org/home/e]ectronic,commerce/electronic,commerce,Droiect.asr» [last visited 10/17/2004].
Id.

62pace Law School Institute, CIsG by State, C1sG Database, (2002) at <http:/cisgw3.Jaw.pace.edu/cisg/
cisgintro.html>.

63Crsg, supra note 1, Article 7(1): “In the interpretation of this Convention, regard is to be had to its interna-
tional character and to the need to promote uniformity in its application and the observance of good faith
in international trade.”

64Pace Cisc Database, “Taming the Dragons of Uniform Law Case Law: Sharing the reasoning of courts
and arbitral tribunals,” available at <http:/cisgw3.law.pace.edu/cisg/text/schedule.html>. (The editor invites
translators to “tame the dragons” of disparate languages in the world’s cases, in addition to making a theoretical
and practical argument. Contacts are Albert H. Kritzer, Executive Secretary of the Pace C1sG Database,
and Loukas A. Mistelis, Secretary of the CISG-Ac, at e-mail addresses listed on this Web page.)
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looking to both of these interpretive techniques, scholars can facilitate the development
of the law. This development may lead, rather than follow, case law. Traders, through a
reliance on lawyers and on such international bodies as the International Chamber of
Commerce that in turn rely on international bodies of scholarship,“3 look to the default
rules elaborated by scholars for fairness where the code or statute leaves gaps.

When fairness is considered, having a default rule that encourages parties to plan, by
taking the rule into account, is also important. Thus, the rule chosen should not only be
fair but also efficient.”® Whether fairness and efficiency are in sync or at odds is a question
for the next section.

Given the problematic nature of contemporary electronic communications, fairness,
and efficiency, should the CISG default rule be interpreted in light of the broad
UNIDROIT standard, which would make essentially all electronic communications that
could be reduced to a tangible form into CISG “writing” or should some middle ground
be struck?

VI. INTERPRETATION IN LIGHT OF UNIDROIT PRINCIPLES,
BY CISG-ADVISORY COUNCIL OPINION NO. 1, ADDRESSES THE
CHALLENGES OF FLEXIBILITY, FAIRNESS, AND EFFICIENCY

It is not necessary to characterize the influence of the Principles on interpretation of the
CISG as a blunt instrument.

1. Private Organization, Interpretive, Not Authoritative
A private, collaborative, scholarly initiative has produced an interpretive commentary
on just what constitutes writing and related issues under the CISG. The CISG-Advisory
Council, a private group of CISG scholars from around the world, has produced Opin-
ion no. 1 regarding Electronic Communications.”” The CISG-AC “is a private initia-
tive supported by the Institute of International Commercial Law at Pace University
School of Law and the Centre for Commercial Law Studies, Queen Mary, University of
London.”®

Although the text was prepared as a private initiative for partly pragmatic reasons,” a
theoretical argument underpins the work. As a commentary that is not authoritative, it
is ultimately flexible. It has the freedom of providing detailed interpretation that can be

65The International Chamber of Commerce website cries out for the CIsG-Ac development of law on electronic
commerce: “Today, buyers and [sic] sellers in different parts of the world have no legal framework. . .. ” Supra
note 60.

66 See David Charny, “Hypothetical Bargains: The Normative Structure of Contract Interpretation”, 89 Mich.
L. Rev. 1815, 1820-1821 (1991) (setting forth a four-space matrix for determining what forms of market
analysis should be used for various types of cases); Clayton P. Gillette, “The Law Merchant in the Modern
Age: Institutional Design and International Usages under the C1sG,” 5 Chi. J. Int’l L. 157 (2004) (putting
a premium on efficient adjudication); and Avery Wiener Katz, “The Relative Costs of Incorporating Trade
Usage into Domestic Versus International Sales Contracts: Comments on Clayton Gillette ‘Institutional
Design and International usages under the CisG,”” 5 Chi. J. Intl L. 181 (2004) (Commenting on the
former).

67 Supra, note 11. Members conferring on Opinion no. 1 were Peter Schlechtriem, Chair; Eric E. Bergsten;
Michael Joachim Bonell; Alejandro M. Garro; Roy M. Goode; Sergei N. Lebedev; Pilar Perales Viscasillas;
Jan Ramberg; Ingeborg Schwenzer; Hiroo Sono; Claude Witz; Loukas A. Mistelis, Secretary; and Christina
Ramberg, Rapporteur. Albert H. Kritzer, Executive Secretary of the Pace C1sG Database, was also present.
Loukas Mistelis, “C1sG-Ac Publishes First Opinions” (2004), available at <http:/cisgw3 Jaw.pace.edu/cisg/
CISG-AC.html> [last visited 10/17/04].

651d. at note 1.

89 F-mail exchange between myself and the Secretary of the C1sG-Ac, Dr. Loukas Mistelis, 10/13/04-10/15/04
(perhaps ironically, paper copy on file with the author).
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relied on without becoming ossified.”” There is no governmental body of any type that

must acknowledge change if a new interpretation is needed.

Thus, the benefit of detailed default rules can be had without the drawbacks of either
having to spawn ever more detailed rules in order to change the law or having to rely on
great discretion in the hands of judges, with a lack of predictability for parties and the
potential for manipulability.™

Some have called for an authoritative commentary and body like the U.S. Permanent
Editorial Board of the Uniform Commercial Code, but sponsored by UNCITRAL for
the CISG.™ Given the pragmatic issues of international agreements and the theoretically
sound reasons for having a private commentary, the CISG-AC work is of great benefit to
the CISG community. The CISG-AC is profound evidence of an international community
of scholars. Communication among such a group is greatly facilitated by e-mail, one of
the very subjects of Opinion no. 1.

The choice of writing as a topic for the Advisory Council’s Opinion no. 1 shows the
benefit of a private, scholarly undertaking. There is little case law and little scholarship
on Article 13 of the CISG,™ yet there is a huge need to advance the law, given the rapid
advance of technology beyond what was contemplated at the adoption of the CISG, as
acknowledged by the International Chamber of Commerce.”” The Advisory Council has
thus filled a vacuum in the development of the law. This type of forward movement in the
law can best be achieved by an independent group, free from the types of constituencies
that surround a governmental or quasi-governmental body.

2. The Commentary Builds on the Principles’ Approach to “Writing”

The commentary builds on the Principles’ approach to the definition of writing and
consists of two types of remarks, Opinions and Commentaries, regarding each affected
section.”® The Opinion on Article 13 is built around the language of “retrievable in
perceivable form,” and thus uses the Principles” approach to interpreting the CISG,
where the Principles use the language “preserves a record” and is “capable of being
reproduced in tangible form.”"”

The Opinion is not limited to this language. Twvo other features of the Opinion are
critically important. There are three Comments to Article 13 and additional Opinions
and Comments on related sections of the CISG text.” The related sections are treated in
other chapters of this book. Thus, the monolithic definition of writing has been separated
into terms better suited for the particular uses to which the term is put.

" Harold J. Berman has written in favor of common customary practices for international trade, and the
avoidance of codification. See, e.g., Harold J. Berman, “The Law of International Commercial Transactions
(Lex Mercatoria),” 2 Emory J. Int’l Disp. Resol. 235, 235 (1988) (such practices are widespread); Peter B.
Maggs, “International Trade and Commerce, A Conference on the Work of Harold J. Berman,” Essay, 42
Emory L.J. 449, 466 (1993) (codification can freeze the law); James E. Bailey, “Facing the Truth: Seeing
the Convention on Contracts for the International Sale of Goods as an Obstacle to a Uniform Law of
International Sales,” 32 Cornell Int’l L.J. 273, 275 (1999) (the title conveys the conclusion of the argument).

' The points made in this paragraph are both subjects of vast bodies of literatures in the United States and
also to common conversation. For a look into this literature and more detailed analyses of these issues, see
generally a classic article, Duncan Kennedy, “Form and Substance in Private Law Adjudication,” 89 Harv.
L. Rev. 1685 (1976).

72]0hn E. Murray, Jr., “The Neglect of C1sG: A Workable Solution”, 17 J. L. & Com. 365, 375 (1998) (calling
for such a body, following the suggestion of Michael Joachim Bonell in 1987, and extending the work of the
body to interpretations and illustrations of the C1sG, with nonbinding comments).

73 One can e-mail the Secretary of the C1sG-Ac, Loukas A. Mistelis, or Albert H. Kritzer, the Executive Secretary
of the Pace Law School C1sG Database, at the addresses given on the Cisg Web pages, for example.

™ See supra Sections 11 and I1a. ™ See supra notes 60 to 61 and accompanying text.

6 Opinion no. 1, supra note 11. ™7 See supra notes 4 to 12 and accompanying text.

8 Opinion no. 1, Article 13, supra note 11.
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The three Comments on Article 13 refer to the uses of the term “writing” and exclude
the issue of Article 96 reservations by States that wish to require writings under Article
12 for policy reasons.”? Finally, the second Comment introduces the middle ground of a
presumption into the interpretation of Article 13 writing, another means of tailoring the
monolith to the particular transaction.

3. A Presumption, Related to Article 9 Trade Usages
The middle ground traced by Comment 13.2, the second Comment under Article 13, is
a presumption:

Unless the parties have limited the notion of writing, there should be a presumption that
electronic communications are included in the term “writing.” This presumption could be
strengthened or weakened in accordance to the parties” prior conduct or common usages
(CISG Art. 9(1) and (2).%°

Thus, the presumption builds on trade usages®' for flexibility.

A default rule that has the flexibility of a presumption and the benefit of trade usages
is thus an efficient default rule, one that requires a minimum of “planning around” the
rule and a minimum of results contrary to what the parties would have agreed.82

This efficiency is not gained at the expense of fairness, as a court or arbitral tribunal
is free to decide against the presumption as well, if that is warranted, particularly based
on the history of dealings between the parties. Having a presumption in favor of the
contemporary means of electronic communication allows deciding tribunals to avoid the
pitfalls of prior litigation over the Statute of Frauds, where the writing requirement
became used for deleterious purposes.&';

Having a presumption allows a default rule that is not overly rigid and does not create
the problem of “ossification” of a trade statute.”* Referring to Article 9 on trade usages
further draws the tradition of agreed-upon trade norms into the growing law of electronic
commerce.

VII. CONCLUSION
CISG-AC Opinion no. 1 regarding Article 13 is thus an example of the CISG and trade

norms closing circle in the hands of an institutional system of scholars, in a manner that
tailors the writing definition to the transaction and achieves legal and policy objectives
by preventing the definition from appearing monolithic.

The definition of writing has become a comparative law project. Not only has the
definition from the Principles been used to interpret the older definition from the CISG
but scholarship has also amplified it and generated more functional default rules through
the use of presumption and trade usage. This process has allowed filling a gap by reference
within the CISG, for flexible rules, related to the trade history of the parties. Fairness and
efficiency are not at odds, but operating consistently through the use of the presumption
in favor of electronic commerce. Where parties have not contracted with each other
regarding written terms, a presumption informed by Article 9 is the default rule they
would want to achieve flexibility and fit to their transaction.

™See supra notes 35-36 and accompanying text. (Such reasons apply primarily to Socialist states in which
economic actors have strong government ties.).

80Comment 13.2, Opinion no. 1, supra note 11.

8lGee generally Gillette, supra note 66 and Katz, supra note 66 for discussions of the literature and theory
behind Article 9 and to the sources in note 70 for a discussion of the norms of international trade custom.

828ee generally Charny, supra note 66 and accompanying text.

83 See supra note 37 and accompanying text. 84 See supra note 70 and accompanying text.
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This presumption should be in favor of electronic commerce, both based on the history
of writing definitions across multiple laws and interpretations and on the prevalence of
electronic commerce. It is not necessary to select examples of electronic commerce,
which would inevitably create a presumption against those forms not listed. The details
of these results thus again show how the scholarship has filled an internal gap in the
CISG, using communication facilitated by the very media that are subject to the analysis
of Article 13.

Providing a pathway for the traders the International Chamber of Commerce is serving
thus advances scholarship in a practical, as well as theoretical, way that is aimed at
allowing international trade to flourish, taking advantage of contemporary electronic
communications media.

Criteria for an offer: Editorial remarks on the manner in which
the UNIDROIT Principles may be used to interpret
or supplement CISG Article 14

Jorge Oviedo Albdn

I. Introduction

1I. Definition of Offer

III. Requirements
1. Sufficiently Definite
2. Intention to Be Bound in Case of Acceptance
3. Communication to the Offeree

IV. Invitation to Make Offers

V. Conclusions

I. INTRODUCTION

In Part IT of the CISG, entitled “Formation of the Contract,” the Convention provides
the rules on contract formation, making reference to the model of offer and acceptance,
provided in CISG Arts. 14 to 24. In the UNIDROIT Principles of International Com-
mercial Contracts, the counterpart provisions on formation, also adopting the model of
offer and acceptance, are located in Chapter 2, Arts. 2.1. to 2.22.

In both instruments the offer is defined and the relevant requirements are listed. In
the Convention, the definition of and the requirements of an offer are contemplated in
Art. 14. In the UNIDROIT Principles, it is Art. 2.2 that provides the definition of an
offer.

II. DEFINITION OF OFFER

Article 14(1) of the CISG commences:
“A proposal for concluding a contract [ ... ] constitutes an offer [ ... ]”

LArt. 2.14 of the UNIDROIT Principles deals with contracts with “open terms”; in the Convention, it is Art.
55 C1sG that deals with open-price contracts.
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Similarly, Article 2.2 of the UNIDROIT Principles provides a definition of offer, com-
mencing:

“A proposal for concluding a contract constitutes an offer [ ...]”

The concept of “offer” is the same in the two instruments, in the sense that both
instruments conceive it as the invitation by one of the parties to conclude a contract;
this invitation is accompanied by other requirements to which I refer in this comparative
analysis.”

The following difference between the counterpart provisions must, however, be noted:
the regime of contract formation under the UNIDROIT Principles can be applicable to
any type of commercial contract, whereas the Convention’s regime is, in principle, limited
to the formation of contracts of the international sale of goods (i.e., only contracts to which
the Convention is directly applicable).®

The international doctrine on contract formation has provided various analyses of what
constitutes an offer. Its characteristic element, as several authors highlight, is the declared
will of the offeror to be bound, in case of acceptance, to a contract.”

III. REQUIREMENTS

Both the Convention and the UNIDROIT Principles provide the following requirements
that an invitation must meet to conclude a contract to produce a legal effect.

1. Sufficiently Definite
The CISG regulates the matter in the following way in Art. 14 [emphasis added below]:

(1) A proposal for concluding a contract addressed to one or more specific persons constitutes
an offer if it is sufficiently definite and indicates the intention of the offeror to be bound in
case of acceptance. A proposal is sufficiently definite if it indicates the goods and expressly or
implicitly fixes or makes provision for determining the quantity and the price.

Art. 14(1) provides two indispensable requirements for an offer to be sufficiently definite:
that the proposal (1) indicates or describes the goods and (2) expressly or implicitly fixes
or makes provision for determining the quantity and the price of the goods.

The first thing to be noted in that provision is that Art. 14 CISG does not expressly
require that the offeror identify precisely the goods that are to be the object of the
contract; it will be enough to merely indicate the nature and the characteristics that
would allow the offeree to identify the goods that are of interest to the offeror, as well as
the quantity of the goods or parameters of an objective order to determine the quantity.

In determining the qualities and characteristic of the goods, except for any expressed
stipulation by the parties, important relevant matters to bear in mind are the concept
of reasonableness, the intention of the contracting parties, and good faith — which are
provided in the content of Arts. 7(1), 8(1), and 8(2) of the Convention.

It is, furthermore, equally important to consider that it is the obligation of the seller to
deliver “goods which are of the quantity, quality and description required by the contract
and which are contained or packaged in the manner required by the contract.” Those

2For a comparative analysis of CIsG Art. 14 and the counterpart provisions of another Restatement of
Contract law, see CVETKOVIK, P, “Remarks on the manner in which the PECL may be used to interpret or
supplement CISG Art. 14,” available online at <http:/cisgw3 Jaw.pace.edu/cisg/text/peclcompl4.html#er>.

3CIsG Arts. 1 to 6.

4See FARNSWORTH, E. A., Contracts (Aspen Law & Business 1999), pp- 112-132; LEVY, D.A., “Contract
formation under the UNIDROIT Principles of International Commercial Contracts: Ucc, Restatement,
and C1sG”, 30 UCC L.J. 249-332 (1998, at 277; PERALES VISCASILLAS, M. del P., La formacion del
Contrato de Compraventa Internacional de Mercaderias (Tirant Lo Blanch 1996), p. 69.

5 Art. 35 CISG.
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specified elements (i.e., the quantity, quality, description, and appropriate packaging of
the goods) would perhaps have to be indicated in the proposal made to the offeree in
order for him to indicate effectively his assent to the offer.

The quantity of the goods, based on the inference drawn from the related provision in
Art. 35 CISG, should be fixed in the proposal, or at least, the parties must have agreed
on the manner of determining the quantity according to objective parameters — quan-
tity is a matter that has to be resolved in the same sense in the offer. However, and in
view of the prescription contained in Art. 14 CISG, it would be advisable to include
in the offer a certain quantity of the goods or to fix maxima, or minima, of quantity
to ensure the observance of the aforementioned requirement.ﬁ Several relevant fac-
tors may end up determining the quantity of the goods; they are present as much in
the offer as at the moment of conclusion of the contract, following any practice estab-
lished previously between the parties or according to the approaches of good faith and
reasonableness.’

It must be noted, however, that Art. 55 CISG, dealing with “open-price” terms,’ pro-
vides a regime different from that in Art. 14 CISG regarding the determination of the
price of the goods. Pursuant to Art. 55 CISG, parties to validly concluded contracts are
considered, in the absence of any contrary indication, to have implicitly agreed on the
price generally paid under comparable circumstances in the trade concerned.”

The apparent contradiction'’ between those two provisions of the Convention can be
traced to the different drafting solutions debated in the sessions held by UNCITRAL

6FOLSOM, R. H., GORDON, M. W,, SPANOGLE, J. A., International Business Transactions (2d. ed., West
Group 2001), p. 30.

7V//\ZQUEZ LAPINETTE, T., Compraventa Internacional de Mercaderias. Una Vision Jurisprudencial,
Aranzadi Editorial, Elcano (Navarra), 2000, p. 114.

“Reasonableness” is an important concept in the Convention; “reasonableness” is specifically mentioned
in numerous provisions of the CIsG, and it is regarded a general principle of the CisG, see KRITZER,
A. H., “Overview Comments on Reasonableness — A General Principle of the CISG,” available online at
<http://cisgw3.law.pace.edw/cisg/text/reason. html#overv>.

See also Art. 7(1) and (2) of the C1sG, which contains the in-built interpretation mechanism of the Conven-
tion, with references to the concept of good faith; see also relevant scholarly writing on the proper interpre-
tation of Art. 7 CISG, presentation available online at <http:/cisgw3 law.pace.edu/cisg/text/e-text-07.html>.

8Some jurisdictions do not allow “open-price” terms; see Colombian Civil Code Arts. 1591 and 592; Chilean
Civil Code Arts. 1808 and 1809. Some other jurisdictions allow “open-price” terms; see BGB §315 and §453,
Ttalian Civil Code Art. 1474, and Ucc §2-305.

9Art. 55 CISG:

Where a contract has been validly concluded but does not expressly or implicitly fix or make provision for

determining the price, the parties are considered, in the absence of any indication to the contrary, to have

impliedly made reference to the price generally charged at the time of the conclusion of the contract for such
goods sold under comparable circumstances in the trade concerned.
0S¢ ENDERLEIN F. and MASKOW D., International Sales Law (Oceana Publications 1992), p. 85,
Article 14 “Offer,” Comment 10, also available online at <http:/cisgw3.law.pace.edu/cisg/biblio/enderlein-
artl4. html>, where the authors state the following:
While the price belongs here to the minimum content of an offer, Article 55 concedes that a contract may also
be validly concluded if the price has not been fixed expressly or implicitly and nothing has been agreed that
would make provision for its determination. Thus there is a contradiction between Articles 14 and 55, which
has been duly reflected in various sources [ ... . Article 55 presupposes the existence of a valid contract which
pursuant to Article 14 simply cannot exist. It seems to us that the price problem has been over-emphasized
in the discussion because Article 14, in the extreme, permits that nothing be said about the price but that the
possibility of determining it is implied [references omitted].
See also KHOO W. L. H. in BIANCA-BONELL, Commentary on the International Sales Law
(Guiffre 1987), p. 46:

Article 55 deals with cases in which a contract has apparently been concluded but without any agreement on

provision as to price. In these instances, Article 55 makes it clear that its provision takes effect subject to the

contract having been validly concluded by the criteria of the applicable domestic law.” The pre-Vienna Diplomatic

Conference legislative history of the CISG is in accord. See UNCITRAL Yearbook VIII, A/CN.9/SER.A/1977,

at pp. 4849, paras. 323-330, 336-340; see also HONNOLD J., Uniform Law for International Sales under the

1980 United Nations Convention (2d ed. 1991), p. 201.
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and reflect the different solutions given to that matter in different national juridical
classifications.™

Scholarly opinion is divided on the manner in which the two provisions interact with
one another'?: some commentators analyze the application of CISG Art. 14 in an isolated
way,'? whereas others prefer the application of CISG Art. 55."

The different approaches in the available doctrine are also reflected in the relevant
international case law. As an example of the divergent approaches, mention may be
made of the decision of the Hungarian Supreme Court in the case of Pratt & Whitney
vs. Malev Hungarian Airlines,” as well as the subsequent scholarly critiques of that
decision.'®

Following the criticism of that decision in the commentary offered by Perales, it is
clear that the court did not consider the interplay between Art. 14 and Art. 55 of the
Convention. In that critique, it is furthermore noted that that there is another important
element to consider — the use of the rules of interpretation of the conduct of the parties
(CISG Art. 8) according to which, even in a case where the price has not been determined
in the offer and there is no market price for the particular goods, it might still be possible
to deduce the price of the goods based on all the relevant circumstances of the case and,
thus, to conclude that a price has been implied in the agreement of the parties.'”

Support for that proffered approach can be found in the case law, where tribunals have
dealt with the matter of determination of the price according to objective parameters
agreed to by the parties previously or tacitly, as well as in situations where the parties
have not agreed on the price but have concluded contracts with “open-price” terms. Such
an interpretive approach would provide much desired uniformity on the issue under
examination.'®

HUPERALES VISCASILLAS, (1996), supra note 4, at p. 318; HONNOLD, J. Derecho uniforme sobre com-
praventas internacionales (Convencién de las Naciones Unidas de 1980), Madrid (Editorial Revista de
Derecho Privado, Editoriales de Derecho Reunidas S.A. 1987), p. 189.

2See Transcript of a Workshop on the Sales Convention, where leading C1sG scholars discuss inter alia
contract formation using a hypothetical case involving the interplay between Arts. 14(1) and 55 CISG
18 J.L. & Com. 191-258 (1999), excerpt also available online at <http://ci :
workshop-14.55.18 html>.

IBPERALES VISCASILLAS, supra note 4, at p. 336.

“HONNOLD, supra note 1, at n 137, pp. 187-188. DIEZ PICAZO, “Comentario al articulo 14,” in La
Compraventa Internacional de Mercaderias. Comentario de La Convencién de Viena. DIEZ PICAZO and
PONCE DE LEON, L., eds. (Civitas1998), p. 168. FERNANDEZ DE LA GANDARA, L., CALVO CAR-
AVACA, A. L., “El Contrato de Compraventa Internacional de Mercancias,” in Contratos Internacionales,
CAIVO CARAVACA, A.L. and FERNANDEZ DE LA GANDARA, LUIS. (Directors) (Tecnos, Madrid,
1997), p. 220.

15Hungary 25 September 1992 Supreme Court (Pratt & Whitney v. Malev), English translation at
13 J.L. & Com. 31-47 (1993); case presentation also available online at <http:/cisgw3.law.pace.edw/
cases/920925h1.html>. Case law on UNCITRAL texts (CLOUT) abstract no. 53. At issue was whether
a valid contract was concluded for the supply of jet engines. The Hungarian Supreme Court held that no
valid contract had been concluded because the alleged offer and acceptance were vague and did not satisfy
the requirements of C1sG Art. 14(1). The reasoning of the Hungarian Supreme Court was based inter alia
on the following grounds:

* The description, quantity, and price of goods are all essential elements of an offer [C1sc Art. 14(1)].

¢ CI1sG Art. 55 cannot be used to determine the price term of an offer for goods that have no market price.

16The reasoning of the decision of the Hungarian Supreme Court has been much criticized; a selection of
relevant commentaries is available at <http://cisgw3.law.pace.edu/cases/920925h1.html#cabe>.

ITPERALES VISCASILLAS, supra note 4, at p. 368.

18See the following case law:

* Hungary 24 March 1992 Fovdrosi Birésdg [Metropolitan Court] (Adamfi Video v. Alkotdk Studiésa
Kisszovetkezet), CLOUT abstract no. 52, case presentation and commentary available online at
<http://cisgw3.law.pace.edu/cases/920324h1 html>

e Germany 8 March 1995 Oberlandesgericht [Appellate Court] Miinchen, CLOUT abstract no. 134, case
presentation available at <http:/cisgw3.law.pace.edu/cases/950308¢1. html>
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Itis also worthwhile to examine the treatment afforded by the counterpart provisions of
the UNIDROIT Principles of this issue. The UNIDROIT Principles, in Art. 2.2, stipulate
as relevant requirements that the proposal should be sufficiently definite and indicate
the intention of the offeror to be bound in case of acceptance by the offeree. 19

The Principles further require that the parties understand one another in terms of
the precision of the offer, which should indicate with sufficient clarity the elements
incorporated into the contract. That clarity would be achieved even if some elements are
not precisely determined in the proposal but are at least determinable by means of the
practices established by the parties or by reference to internationally accepted usagesﬂ’;
in that way the Principles provide for filling gaps in some of the other related provisions.
Thus, under the UNIDROIT Principles, the essential elements of an offer might be
uncertain, without that uncertainty resulting in fatal inexactness of the offer, because the
vital element is the intention of the parties to be bound by the offer and its subsequent
acceptance 2

Furthermore, contract formation under the Principles is regulated with stipulations
about terms that have been left open deliberately. In that sense, Art. 2.14 of the Principles
expressly provides the following:

(DIf the parties intend to conclude a contract, the fact that they intentionally leave a term
to be agreed upon in further negotiations or to be determined by a third person does not
prevent a contract from coming into existence.

(2)The existence of the contract is not affected by the fact that subsequently
(a)the parties reach no agreement on the term; or

(b)the third person does not determine the term, provided that there is an alternative means
of rendering the term definite that is reasonable in the circumstances, having regard to the
intention of the parties.

* Russia 3 March 1995 Arbitration proceeding 304/1993, case presentation and English translation available
at <http:/cisgw3.law.pace.edu/cases/950303r2.html>
* Switzerland 3 July 1997 Bezirksgericht [District Court] St. Gallen, CLOUT abstract no. 215, case presen-
tation available at <http:/cisgw3 Jaw.pace.edu/cases/970703s1.html>
See also the following commentaries GABUARDI, C.A., “Open Price Terms in the C1sG, the Ucc and Mexi-
can Commercial Law”, available online at <http:/cisgw3.Jaw.pace.edu/cisg/biblio/gabuardi.html>; AMATO,
P, “U.N. Convention on Contracts for the International Sale of Goods — The Open Price Term and Uniform
Application: An Early Interpretation by the Hungarian Courts,” 13 J.L. & Com. 1-29 (1993), also available
online at <http:/cisgw3.law.pace.edu/cisg/biblio/amato. html>.
IY9UNIDROIT Principles Art. 2.2. — Definition of Offer:
A proposal for concluding a contract constitutes an offer if it is sufficiently definite and indicates the intention
of the offer or to be bound in case of acceptance.
208¢e Official Comments on Art. 2.2 of the UNIDROIT Principles, available at <http:/cisgw3.law.pace.edu/
cisg/principles/unil4. html#official>. Comment 1, Definiteness of an offer:
[...]. Even essential terms, such as the precise description of the goods or the services to be delivered or
rendered, the price to be paid for them, the time or place of performance, etc., may be left undetermined in
the offer without necessarily rendering it insufficiently definite: all depends on whether or not the offeror by
making the offer, and the offeree by accepting it, intends to enter into a binding agreement, and whether or
not the missing terms can be determined by interpreting the language of the agreement in accordance with
Arts. 4.1 et seq., or supplied in accordance with Arts. 4.8 or 5.2. Indefiniteness may moreover be overcome by
reference to practices established between the parties or to usages (see Art. 1.8), as well as by reference to specific
provisions to be found elsewhere in the Principles (e.g. Arts. 5.6 (Determination of quality of performance),
5.7 (Price determination), 6.1.1 (Time of performance), 6.1.6 (Place of performance), and 6.1.10 (Currency not
expressed)).
21 gee Official Comment on Art. 2.2. UNIDROIT Principles, where the following illustrative example on point
is provided:
A has for a number of years annually renewed a contract with B for technical assistance for A’s computers.
A opens a second office with the same type of computers and asks B to provide assistance also for the new
computers. B accepts and, despite the fact that A’s offer does not specify all the terms of the agreement, a
contract has been concluded since the missing terms can be taken from the previous contracts as constituting a
practice established between the parties.
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Under that regime of the Principles, the parties may decide to leave undetermined some
contractual matters that are essential elements of the contract, provided there is an
agreement between the parties on the manner in which those matters will be determined
subsequently. That approach can be adopted if the parties themselves resolve the pending
matters at a later stage (i.e., subsequent to the conclusion of the contract) or if this function
is assigned to a third party — this function and, in any event, the existence of the contract
are not affected even if the parties themselves subsequently do not reach agreement on
the terms left open or the third party does not determine them, so long as there exists
another way of determining the open terms in a reasonable fashion according to the
circumstances of the case and the intention of the parties.

Therefore, according to the Principles, the absence of final determination of certain
essential elements of the contract would not prevent formation of the contract or under-
mine its existence, because what determines the existence or nonexistence of the contract
is the intention of the parties to conclude the contract.

2. Intention to Be Bound in Case of Acceptance

The available doctrine distinguishes between the offer, in a strict sense, and a preliminary
invitation to conclude a contract, holding that in the first case the offeror has the intention
to be bound in case his proposal is accepted by the offeree, whereas such an intention
does not exist in an invitation to consider entering into a contract.

In practice it can be very difficult to determine the exact moment when the offeror is
bound, having crossed the dividing line between preliminary invitation to the other party
(to consider entering into a contract) and the actual offer made to the offeree.

The Convention expressly specifies in CISG Art. 14(1), first sentence, that

[a] proposal for concluding a contract addressed to one or more specific persons constitutes
an offer if it is sufficiently definite and indicates the intention of the offeror to be bound in
case of acceptance [emphasis added].

It is clear that under the Convention an offer must include, in principle, the intention on
the part of the offeror to be bound in the event of acceptance of his proposal.

The UNIDROIT Principles in Art. 2.2 include the same requirement and in similar
wording to that found in the counterpart provision in the Convention.”

It is submitted that in the context of the Convention as well as the UNIDROIT Prin-
ciples, the intention to be bound need not be specifically declared immediately or in the
document that contains the proposal. It will be enough that in an unequivocal way such
an intention is deduced, having regard to the type of the contract (see 3.3, infra) or the
circumstances that surround the offer.”?

Equally, the existence of the requisite intention to be bound by the proposal in case of
its acceptance by the offeree will depend on the interpretation of the parties’ statements
or conduct,” based on the content of some positive dispositions expressed in the Con-
vention, such as the observance of good faith in interpreta’tion,2‘5 the subjective intent of
the party making the statement or engaging in conduct (if the other party knew or could

228ee Art. 2.2 UNIDROIT Principles: “A proposal for concluding a contract constitutes an offer if it is suffi-
ciently definite and indicates the intention of the offeror to be bound in case of acceptance.”

BDIEZ PICAZO L., supra note 14, at pp. 165-166. PERALES VISCASILLAS, M. del P, El Contrato
de Compraventa Internacional de Mercancias (2001), available online at <http:/cisgw3.Jaw.pace.edw/
cisg/biblio/perales1--14.html>; PERALES VISCASILLAS, supra note 4, at p. 270.

24 VAZQUEZ LAPINETTE, supranote 7, atp. 111. 2 Cisc Art. 7(1).
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not have been unaware what was that intent),”® or, if the former is not applicable, the

understanding of a reasonable person of the same kind as the offeree would have had in
the same circumstances, including the negotiations between the parties, any established
practices, usages, and any subsequent conduct of the parties (i.e., objective standard) to
determine that intent.”” Further relevant factors are the content of any previous conduct
or practices established previously between the parties in negotiations, as well as any trade
usages applicable to contracts of the type involved in the particular trade concerned.”

3. Communication to the Offeree

In order for the statements or conduct of the party to lead toward the production of the
desired legal effects, it is required that the relevant intent transcends the party’s internal
domain; that is, it must be externalized and manifested.

However, in not all cases does the manifested conduct impose a binding force upon
the actor when it transcends his internal domain. In some cases, the law (domestic law)
or the parties might require that the manifestation of intent be channeled through some
established means that comprises a general formality. Without it, there might not be a
legal effect, unless what the parties want is that the relevant conduct or the contract that
might have already been concluded is evidenced in writing. In other cases, it might be
required that the manifestation of relevant intent reaches the offeree, either by being
properly dispatched to him, or even that the offeree has indeed taken cognizance of the
content of the communication. Such requirements might be found in regimes used in
different domestic jurisdictions to establish the specific moment when the offer becomes
binding and capable of leading to conclusion of a contract based on the conduct or
statement communicated to the offeree. Such approaches are not, however, generally
favored in most jurisdictions and the international doctrine.

The conclusion of a sales contract by electronic means, if the Convention is applicable
to the contract,”” will be held to the norms of offer and acceptance contained in CISG
Arts. 18(2) and 15(1); this occurs when the sale is international, as the provisions of the
Convention regarding formation have sufficient scope of application to regulate such
transactions. For example, CISG Art. 13 arguably provides a suitable extension of the
term “writing” to include messages of datain general, and not only to telegram or the telex.
It is submitted that the textual reference in that provision is not limiting or restrictive,
but rather on the contrary, by analogy, it can be understood as including electronic
means.”’

Under the regime of the Convention, like the UNIDROIT Principles, the offer
becomes effective from the moment that it reaches the offeree,”’ adopting the “system

» 32

of the reception”.

26Crsc Art. 8(1) provides the following:
For the purposes of this Convention statements made by and other conduct of a party are to be interpreted
according to his intent where the other party knew or could not have been unaware what that intent was.
2TC1sG Art. 8(3) provides
In determining the intent of a party or the understanding a reasonable person would have had, due consideration
is to be given to all relevant circumstances of the case including the negotiations, any practices which the parties
have established between themselves, usages and any subsequent conduct of the parties.
28C1sG Art. 9.
YILLESCAS ORTIZ, R., Derecho de la Contratacién Electrénica (Civitas 2001), p- 257.
30See SCHROETER, U., “Editorial Remarks on Art. 13 C1sG — PECL Comparative Provisions,” available
online at <http://cisgw3.law.pace.edu/cisg/text/peclcompl3.html>.
3The counterpart provisions in CIsG Art. 15(1) and UNIDROIT Principles Art. 2.3(1) contain identical
wording: “An offer becomes effective when it reaches the offeree.”
32DIEZ PICAZO Y PONCE DE LEON, L., supra note 14, at pp. 171-172. The system of the reception
requires that the offer is received by the addressee when it reaches its destination. It does not matter under
that system that the offer arrives but rather that the possibility exists that it is received by the offeree.
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Art. 2.3(1) and Art. 1.9 of the UNIDROIT Principles may be read together. The latter
provides

(1) Where notice is required it may be given by any means appropriate to the circumstances.
(2) A notice is effective when it reaches the person to whom it is given.

(3) For the purpose of paragraph (2) a notice “reaches” a person when given to that person
orally or delivered at that person’s place of business or mailing address.

(4) For the purpose of this article “notice” includes a declaration, demand, request or any
other communication of intention.*

Equally, in the Convention, CISG Art. 24 provides the following:

For the purposes of this Part of the Convention, an offer, declaration of acceptance or any
other indication of intention “reaches” the addressee when it is made orally to him or delivered
by any other means to him personally, to his place of business or mailing address or, if he does
not have a place of business or mailing address, to his habitual residence.

Thus, it is submitted that counterpart provisions in the Convention and in the Principles
correspond to one another™ by establishing that the offer reaches the offeree:

a) when it is communicated to him orally (i.e., system of knowledge or information); or

b) if the offer is in writing,” when it is delivered to him in his place of business or postal
address, or if he has no place of business to his habitual residence™ (i.e., receipt theory).”"

This principle of receipt may, however, be modified by means of an expressed pact of the
parties that can adopt any other system; for example, that of the expedition.SS

33 See Official Comments on Art. 1.9 of the UNIDROIT Principles, available online at <http:/cisgw3.law.pace.
edu/cisg/principles/uni24.html#official>.
Comment 2 reads
With respect to all kinds of notices the Principles adopt the so-called ‘receipt’ principle, i.e. they are not
effective unless and until they reach the person to whom they are given.
Comment 4 explains
It is important in relation to the receipt principle to determine precisely when the communications in question
“reach” the addressee. In an attempt to define the concept, para. (3) of this article draws a distinction between
oral and other communications. The former ‘reach’ the addressee if they are made personally to it or to another
person authorized by it to receive them. The latter “reach” the addressee as soon as they are delivered either to
the addressee personally or to its place of business or mailing address. The particular communication in question
need not come into the hands of the addressee. It is sufficient that it be handed over to an employee of the
addressee authorized to accept it, or that it be placed in the addressee’s mailbox, or received by the addressee’s
fax, telex or computer.
348ee also FELEMEGAS, J., “Comparison between Provisions of the C1sG (Article 24) and the Counter-
part Provisions of the UNIDROIT Principles (Art. 1.9),” available online at <http:/cisgw3.law.pace.eduw/
cisg/principles/uni24.html#ed>.
35Art. 1.10 of the UNIDROIT Principles provides that “writing” means any mode of communication that
preserves a record of the information contained therein and is capable of being reproduced in tangi-
ble form See also Ofﬁc1al Comment on Art 1.10 of the UNIDROIT Principles, available online at

The Prmmples deﬁne this formal requirement in functlondl terms. Thus, a writing includes not only a telegram
and a telex, but also any other mode of communication that preserves a record and can be reproduced in tangible
form. This formal requirement should be compared with the more flexible form of a “notice.”

36 GARRO, A., “La Convencién de las Naciones Unidas sobre los Contratos de Compraventa Internacional de
Mercaderfas: su Incorporacién al Orden Juridico Argentino,” La Ley, p. 6. FERRARI, F., La Compraventa
International. Aplicabilidad y aplicaciones de la Convencién de Viena de 1980) Tirant Lo Blanch 1999, p. 66.

37See the Official Commentary on Art. 1.9 UNIDROIT Principles, Comment 4, supra note 33.

38 See Official UNIDROIT Commentary, Comment 3:

Dispatch principle to be expressly stipulated. The parties are of course always free expressly to stipulate the
application of the dispatch principle. This may be appropriate in particular with respect to the notice a party has
to give in order to preserve its rights in cases of the other party’s actual or anticipated non-performance when
it would not be fair to place the risk of loss, mistake or delay in the transmission of the message on the former.
This is all the more true if the difficulties which may arise at international level in proving effective receipt of a
notice are borne in mind.
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IV. INVITATION TO MAKE OFFERS

In a literal interpretation of CISG Art. 14, which states that “[a] proposal other than one
addressed to one or more specific persons is [ ...]” [emphasis added], it is arguable that
the Convention’s provisions do not apply to offers made to the public, unless the contrary
is clearly indicated by the person making the proposal.

The UNIDROIT Principles make no reference to offers made to the public. This
omission might be used to make an even stronger argument that a similar approach also
fits the Convention, unless the offeror indicates the opposite.™

V. CONCLUSIONS

The counterpart provisions of the Convention and the UNIDROIT Principles define the
offer in similar terms, as a proposal made by one party to another to conclude a contract.

Both instruments refer to the same essential requirements for such a proposal to consti-
tute an offer: (a) the proposal is sufficiently definite, (b) the offeror indicates the intention
to be bound in case of acceptance, and (c) the proposal is communicated to the offeree.

The basic requirement of sufficient definition of the proposal can give rise to misun-
derstandings and divergent interpretations of the Convention’s provisions. It is submitted
that, based on the preceding comparative analysis, which found substantial similarities in
the policy, structure, and wording of the counterpart provisions, the UNIDROIT Princi-
ples may be of assistance in understanding and applying the Convention’s requirement
that a proposal be “sufficiently definite” to constitute an “offer” under the CISG.

39 Pursuant to the principle of party autonomy embedded in Art. 6 C1sG: “The parties may [ ... ] derogate from
or vary the effect of any of its provisions” [emphasis added].
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I. INTRODUCTION TO THE ISSUE OF IRREVOCABILITY OF OFFERS

a. Article 16 CISG dealing with the revocation of an offer is a rather controversial pro-
vision of the Convention. Most of the difficulties derive from the different interpretative
approaches of civil law and common law regarding the revocability of offers. Although
the drafters of the CISG provision were determined to create a compromise solution
reflecting the approaches of the two systems, the practical application of Article 16 CISG
still reflects several ambiguities of interpretation. '

b. Before examining whether the Official Comments to Article 2.4 of the UNIDROIT
Principles may be used to help interpret Article 16 CISG, this chapter examines different
approaches of civil and common law in interpreting revocation of the offer.

c. In civil law systems a contract is concluded only if the acceptance reaches the offeror.
Before that, the offeror impliedly gives the offeree a reasonable time to consider the
offer, during which time the offer is irrevocable unless otherwise indicated by the offeror.
If the offer states a time limit for acceptance, the offer is usually irrevocable, and if it
does not, the offer is irrevocable for a reasonable period.”

d. In common law systems, however, the contract is concluded as soon as the offeree
dispatches the acceptance. Prior to that point in time, the offer is revocable at any time,
even if it must be accepted within a time period. This may sometimes also be the case
even if the offeror expressly states that the offer is irrevocable.”

e. The structure of Article 16 CISG mixes the two competing approaches. Delegates
from civil law countries approved of incorporating the general rule of revocability in
Article 16(1) CISG. In turn, the civil law idea of irrevocability in situations where there
is a fixed time for acceptance or irrevocability is otherwise indicated was embodied in
Article 16(2)(a).” The second exception from the general rule of revocability (i.e., Article
16(2)(b), which is very similar to the principle of promissory estoppel”) is also of a common
law nature. Although civil law systems similarly do not allow for revocation in bad faith
(venire contra factum proprium), the wording of the CISG seemed unfamiliar to civil
law lawyers.(" Some civil law characteristics are also recognizable in the application of the
second exception to the revocability of offers, by the fact that it is applicable only if the
offeree needs time to investigate whether or not he should accept the offer.”

IBurt A. Leete, “Contract Formation under the United Nations Convention on Contracts for the Interna-
tional Sale of Goods and the Uniform Commercial Code: Pitfalls for the Unwary,” at ‘B’, at <http:/cisgw3.
law.pace. edu/usgztext/leetelﬁ html#bl94>.

2See Alejandro M. Garro, “Reconciliation of Legal Tradltlons in the U N. Conventlon on Contracts for the
International Sale of Goods, 11. 2.,” at <http://ci arrol.html>; Cyula Eorsi,

“Problems of Unifying Law on the Formation of Contracts for the Internatlonal Sale of Goods,” at <http:/
cisgw3 law.pace.edu/cisg/text/eorsil6.html>; Leete, supra note 1; Kazuaki Sono, “Formation of International
Contracts under the Vienna Convention: A Shift above the Comparative Law,” Ch. 1., at <http:/cisgw3.
law.pace.edu/cisg/biblio/sono2.html>.

3Garro, supra note 2; Leete, supra note 1; Kazuaki Sono, supra note 2.

4Garro, supra note 2; Shahdeen Malik, “Offer: Revocable or Irrevocable. Will Art. 16 of the Conven-
tion on Contracts for the International Sale Ensure Uniformity?,” Ch. III. 2., at <http:/cisgw3.]law.pace.
edw/cisg/biblio/malik.html>.

®For a commentary on the equitable principle of estoppel as a general principle of the CIsG, citing Art. 16
(2) (b) as an example — Art. 29 also — see Colin King, “The C1sG — Another One of Equity’s Darlings?”, 8
Vindobona J. Int’'l Coml L. & Arbitration (2004), 264-267.

6 Eorsi, supra note 2; Maria del Pilar Perales Vlscaslllas “The Formdtlon of Contracts and the Principles of
European Contract Law,” Ch. VII, at <http: :
"Leete, supra note 1, at “B.”
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f. The wording of Article 2.4 of the UNIDROIT Principles is exactly the same as that of
Article 16 CISG,” yet each provision must be examined in its own context.” In addition, the
UNIDROIT Principles may not be the most appropriate auxiliary rules to help interpret
a provision of the CISG because there are many obstacles to overcome concerning the
interpretation of both of these instruments. Yet, the applicability of the UNIDROIT
provisions to Article 16 CISG cannot be excluded, but should be handled with special
care.

II. THE GENERAL RULE OF REVOCABILITY OF OFFERS IN THE CISG
AND THE UNDROIT PRINCIPLES

g. The general rule of revocability of offers is set out in the provisions contained in
Article 16(1) CISG and Article 2.4(1) UNIDROIT Principles; the latter was literally taken
from the former.'” The provisions specify two conditions for revoking an offer: (1) the
revocation must be made before the contract is concluded, and (2) it must reach the
offeree before he has dispatched an acceptance. Seemingly, these conditions must be
applied concurrently, but in practice doing so could cause several ambiguities.

h. Letussee whathappensif the offeror sends aletter of revocation to the offeree that the
latter receives only shortly after he dispatched his letter of acceptance. The first condition
(i.e., a revocation can be made only prior to the conclusion of the contract) is fulfilled
because, pursuant to Articles 23 and 18(2) CISG and Articles 2.1 and 2.6(2) UNIDROIT
Principles,'! the letter of acceptance has not reached the offeror by the time the letter of
revocation was received by the offeree. However, we come to a different conclusion if we
examine the second condition (i.e., the letter of revocation is only effective if it reaches
the offeree before he dispatches the letter of acceptance). In this case, it is evident that
revocation would not be effective, either with regard to the CISG provision or to that of
the UNIDROIT Principles.

i. Assuming the same situation with the difference that the offeree performs an act
indicating assent instead of sending a letter of acceptance, pursuant to Articles 18(3)

8The PECL, by way of contrast, took a different approach. Although a real balance between civil and common
law principles could not be reached in either the Convention or the UNIDROIT Principles, the PECL
managed to achieve this goal. Perales Viscasillas, supra note 6, at Ch. 1. Perales Viscasillas explains here that
the Principles of European Contract Law “achieved a set of rules balanced between the different principles
that inspire both common law and civil law systems” not by selecting the “most appropriate rules” of the
two different legal systems and not by summarizing the rules common to both of them. The PECL created
a system of its own, built on the basis of enabling commercial exchange between the EU Member States
and providing an autonomous interpretation of the rules of international trade and also influenced by trade
practices.

9“Caveat” in “Data on the pre-UNCITRAL legislative history of the C1sG,” at <http:/cisgw3.law.pace.edw/
cisg/text/roadmap/Roadmapl.-16.html>.

10 0Official Comments to Article 2.4. UNIDROIT Principles, Comment 1, op. cit.

'These provisions are nearly the same, the C1sG being a bit more specific in places.

See Article 23 CI1sG: “A contract is concluded at the moment when an acceptance of an offer becomes
effective in accordance with the provisions of this Convention.”

Cf. Article 2.1. UNIDROIT Principles: “A contract may be concluded either by the acceptance of an offer
or by conduct of the parties that is sufficient to show agreement.”

See also Article 18(2) C1SG: “An acceptance of an offer becomes effective at the moment the indication
of assent reaches the offeror. An acceptance is not effective if the indication of assent does not reach the
offeror within the time he has fixed or, if no time is fixed, within a reasonable time, due account being taken
of the circumstances of the transaction, including the rapidity of the means of communication employed by
the offeror. An oral offer must be accepted immediately unless the circumstances indicate otherwise.”

Cf. Article 2.6. (2) UNIDROIT Principles: “An acceptance of an offer becomes effective when the indi-
cation of assent reaches the offeror.”
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CISG and 2.6(3) UNIDROIT Principles, the contract is concluded upon the latter act
and before the letter of revocation arrives.'? Therefore, the revocation is not effective
even if the offeror is not yet aware of the act indicating assent. As the time period for
revocation is restricted by the performance of an act, only the “contract-conclusion”
condition is applicable in such cases.

j- To avoid such misunderstandings, scholars' suggest and the Official Comments on
the UNIDROIT Principles [hereinafter UNIDROIT Comments] equally express that the
“contract-conclusion” condition should only be applied in the case of oral negotiations
or acceptance by conduct without giving notice to the offeror. If the offer is accepted in
writing, the latter condition is not applicable and the time limit for revocation is restricted
until the offeree dispatches the acceptance, whereas the contract itself is concluded only
when the acceptance reaches the offeror. Commentaries to Article 16 CISG acknowledge
that the latter method of interpretation might be disadvantageous to the offeror who can
never be sure about whether revocation can be made in time or whether the offeree has
already sent his acceptance or indicated his assent by performing an act. 14

k. Responding to this problem, E6rsi suggests that a higher level of good faith should be
applied with regard to the rules of revocation by including in the wording of Article 16
CISG that “the offeree is bound to give notice if the revocation has reached him late.”!?

Until this might happen, the approach taken by the UNIDROIT Comments might be
applied to the CISG but not by all means and not restrictively: “It is, however, justified in
the view of the legitimate interest of the offeree in the time available for revocation being
shortened.”'® This view can be supported by the fact that it is the offeror who unilaterally
gives the offeree the right to conclude the contract and that, unlike the offeree, the offeror
has sufficient time before making an offer to weigh and asses the situation, possible risks,
and consequences. Of course, there might be situations where the offeror is forced to
revoke an offer because of unexpected events, perhaps even independent of him, but those
cases represent only a rather small part of all offers-acceptances. For instance, in such
a case, following the approach of the UNIDROIT Comments might not be appropriate
because the legitimate interest of the offeror might collide with and actually prevail over
that of the offeree. Thus, in such cases it is in the legitimate interest of the offeror who
will obviously be unable to perform a prospective contract not to be forced to conclude
such a contract because the offeree might have no chance to enforce performance. Of
course, such subsequent impossibility of performance should be handled with care so as
not to develop a malpractice where offerors can freely revoke an offer by referring to
unexpected events or force majeure if they simply want to cancel the legal relationship
with the offeree. Therefore, if we accept the approach set in the UNIDROIT Comments,

128¢e Article 18(3) Cisc: “However, if, by virtue of the offer or as a result of practices which the parties have
established between themselves or of usage, the offeree may indicate assent by performing an act, such as
one relating to the dispatch of the goods or payment of the price, without notice to the offeror, the acceptance
is effective at the moment the act is performed, provided that the act is performed within the period of time
laid down in the preceding paragraph.”

Cf. Article 2.6. (3) UNIDROIT Principles: “However, if, by virtue of the offer or as a result of practices
which the parties have established between themselves or of usage, the offeree may indicate assent by
performing an act without notice to the offeror, the acceptance is effective when the act is performed.”

13Malik, supra note 3, at Ch. III. 1; Fritz Enderlein & Dietrich Maskow, “International Sales Law —
United Nations Convention on Contracts for the International Sale of Goods, Commentary,” at <http://
cisgw3 law.pace.edu/cisg/biblio/enderlein-art16.html>.

4 1d.; Eorsi, supra note 2. 15 Ersi, supra note 2.

8 Comments to Article 2.4. UNIDROIT Principles, para 1 at <http:/cisgw3.law.pace.edu/cisg/principles/
unil6.html>.
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each case must be examined separately and very carefully, and consistent trade and court
practices must be developed.

In conclusion, it must be noted that in spite of the general principle of revocability,
recent trends in national and international practice are toward strengthening irrevoca-
bility of offers."”

III. EXCEPTIONS TO THE GENERAL RULE OF REVOCABILITY

L. Articles 16(2)(a)&(b) CISG and 2.4(2)(a)&(b) UNIDROIT Principles provide for one
civil law and one common law exception from the general common-law-rooted principle
of revocability of offers.

1. Indication of Irrevocability Contained in the Offer (Article 16(2)(a) CISG and
Article 2.4(2) (a) UNIDROIT Principles)

m. A practical interpretation of this provision is not easy. The wording of the provi-
sion derives from the civil law countries’ wish to incorporate a rule following their legal
traditions, but the wording is not unambiguous, which raises several questions.

n. The first problem is that for a common law attorney, indication of a fixed time for accep-
tance would only mean that the offer, which is still revocable, will lapse after that time,
whereas for a civil law attorney, the offer is also irrevocable up until then. Furthermore,
as wording of the CISG does not balance the two opposing views — this contradiction is
enhanced even further when a legal relationship is exclusively between parties from a
common law country or a civil law country — it allows revocation of offers in relationships
between parties from common law countries.'® If the parties are from countries belong-
ing to different legal systems, the communications and intentions of the parties and the
exact circumstances of the particular case in the light of their dealing and usage of trade
shall be taken into account to determine the status of the offer.!?

At this point it might be useful to supplement the CISG provisions on interpretation
with the more detailed rules set out in Chapter 4 of the UNIDROIT Principles, dealing
with interpretation of the contract. For example, by the interpretation of the intent, state-
ments, and conduct of the parties, in addition to their negotiations, practices, usages, and
subsequent conduct, the nature and purpose of the contract and the meaning commonly
given to terms and expressions in the trade concerned should also be taken into account.”’
Such reference could perhaps assist in determining whether a particular offer was meant
to be revocable or irrevocable.

0. Another problem concerning the indication of irrevocability contained in the offer
relates to the wording used by the parties. Undoubtedly, if an offer expressly states that it
isirrevocable, then, pursuant to Article 16(2)(a), the offeror cannot revoke it. The question
is, however, how should a statement of a time fixed for acceptance be interpreted, whether
it by itself means that such an offer is irrevocable, and what “other ways” are appropriate
for expressing irrevocability of an offer?

17See Malik, supra note 4, at Ch. II referring to recent trends in England, the United States (U.C.C., New York
General Obligations Law), or Canada. In Chapter V, Malik also points out that for the C1sG to become the
law of the future, a more liberal irrevocability approach should be taken. This would also serve the interest
of developing countries that, in selling their raw materials, are very much dependent on faraway commodity
markets that determine the prices of raw materials.

18 Eorsi, supra note 2; Leete, supra note 1, at “B.” 19 Garro, supra note 2; Eorsi, supra note 2.

20 Article 4.3. UNIDROIT Principles.
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Expressing irrevocability in other ways can be inferred by determining the intent of the
parties with regard to their statements and conduct.”! As suggested by the UNIDROIT
Comments, this should be done case by case.”

p. Concerning the indication of a fixed time for acceptance, some scholars believe that
it makes the offer irrevocable*’; others like Honnold** deny such an effect. Not even the
UNCITRAL deliberations were unanimous because at one place automatic irrevocability
in “fixed-time” cases is declared and it is denied at another place.”” Malik suggests that
“para (2) [of Article 16] is to be taken in the spirit of civil law whose rule it embodies™ (i.e.,
stating a fixed time should mean irrevocability). Yet, this should not be automatic, and the
Comments to the UNIDROIT Principles on Article 2.4(2)(a) serve as useful guidelines
to interpret Article 16(2)(a) CISG™: “the indication of a fixed time for acceptance may,
but not necessarily, amount by itself to an implicit indication of an irrevocable offer.
The answer must be found in each case through a proper interpretation of the terms
of the offer in accordance with the various criteria laid down in the general rules of
interpretation in Chapter 4 [UNIDROIT Principles].”27

q. Here, again, in addition to Article 8§ CISG, one could pay attention to the rules of
interpretation of the UNIDROIT Principles to determine whether an offer, under Article
16(2)(a) CISG, shall be treated as revocable or irrevocable. Furthermore, distinction shall
be made between stating a fixed date for acceptance as a simple expiration date, in which
case the offer is not irrevocable during that time, and limiting the time for acceptance,
meaning that such an offer is irrevocable.”®

r. Last but not least, even the UNIDROIT Comments repeat the above-mentioned
problematic interpretation dichotomy that, beyond all other details, when interpreting
the parties” intent concerning the revocability issue, one must pay attention to the legal
traditions of the respective legal systems. In other words, if the offeror comes from a coun-
try where fixing a time for acceptance indicates irrevocability then “it may be assumed”
that the offer is considered to be irrevocable, and also the other way round with revocabil-
ity. Although this suggestion does not serve the mandate of uniform interpretation of the
CISG? very well, it is undeniable that in practice making an offer frequently relies upon
domestic legal traditions. In this meaning, that last remark of the UNIDROIT Comments
might not be helpful to interpret Article 16(2)(a) CISG.

2. Reliance by the Offeree on Irrevocability of the Offer (Articles 16(2)(b)

CISG; Article 2.4(2)(b) UNIDROIT Principles)

s. The reliance provisions do not raise as many questions as do the previus ones. Pursuant
to these provisions, an offer is also irrevocable if “it was reasonable for the offeree to rely
on the offer as being irrevocable and the offeree has acted in reliance on the offer.”

21See Article 8 CisG dealing with the interpretation of statements or other conduct of the parties.

22 Official Comments to Article 2.4. UNIDROIT Principles, Comment 2, op. cit.: “The answer must be found
in each case through a proper interpretation of the terms of the offer in accordance with the various criteria
laid down in the general rules on interpretation in Chapter 4.”

23]. D. Feltham, “UN Convention on Contracts for International Sale of Goods,” J. Bus. L. (1981), p. 339, 346;
and S.K. Date Bah, “UN Convention for Contracts for Sale of Goods: Overview,” Rev. Ghana L., vol. 11
(1979), p. 50 at pp. 57-58, both cited by Malik, supra note 4, at Ch. TI1.2.

241, Honnold, Uniform Law for International Sales under the 1980 United Nations Convention, Kluwer
Academic, Netherlands, 1982, n. 34, p. 171.

25See Malik, supra note 4, at Ch. IIL.2.

268¢e also Henry Mather, “Firm Offers under the Ucc and the Cisg,” at <http:/cisgw3 law.pace.edw/
cisg/biblio/mather2.html>.

27 Supra note 20. 28 Mather, supra note 26.

298¢e Article 7(1) CISG .
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These are two concurrent conditions upon which reasonable reliance on the offer is
substantiated if, for example, the offeree had a good reason to believe that the offer was
irrevocable (e.g., as a result of the circumstances in the case of urgent orders)® or if
the offeror was aware that the offer was in connection with the fulfilment of another
obligation on the offeree’s side, and by performing acts like examining the offer, carrying
out a costly investigation, or preparing an offer to a third person.”'

t. The UNIDROIT Comments do not go any further than that, except for providing
further examples of acts as a result of reliance. Among them the following are listed:
making preparations for production, buying or hiring materials or equipment, and incur-
ring expenses; they can be useful in interpreting unclear CISG cases as well. Furthermore,
the UNIDROIT Comments determine the general conditions of justifying such acts by
stating that they must be regarded as normal in the trade concerned or should otherwise
have been foreseen by, or known to, the offeror.? These conditions are also very useful
in interpreting whether a certain act is justifiable under Article 16(2)(b).

The CISG provision is similar to the common law principle of promissory estoppel,
but it also has some civil law characteristics because it is applicable only if the offeree
needs time to investigate whether or not he should accept the offer.*

IV. CONCLUSIONS

As already mentioned above, using the UNIDROIT Principles in the interpreta-
tion of the Convention’s provisions is not the most appropriate method because the
UNIDROIT Principles were not successful in eliminating difficulties appearing in the
CISG. In spite of this, its applicability to the interpretation of the CISG cannot be fully
excluded.

30Mather, supra note 26, I1. F, Enderlein & Maskow, supra note 13, at [8].

3'Mather, supra note 26, II. F; Malik, supra note 4, at Ch. IIL.3.

320 fficial Comments to Article 2.4. UNIDROIT Principles, Comment 2.

33 eete, supranote 1, at “B”. Furthermore, in Geneva Pharmaceuticals Tech. Corp. v. Barr Inc. the U.S. District
Court expressed that promissory estoppel is actually different from what is written in Article 16(2)(b) Cisc
becaue the latter would preempt domestic law only if a plaintiff were to bring a promissory estoppel claim to
avoid the need to prove the existence of a firm offer. The Court argued that “the latter did not expressly require
that the offeree’s reliance must have been foreseeable to the offeror and does not expressly require that the
offeree’s reliance be detrimental”; as a result, the court dismissed the claim that was originally based on the
promissory estoppel. The court also stated that the C1sG, by establishing a modified version of promissory
estoppel, would contradict the C1sG and stymie its goal of uniformity. See case presentation available online
at <http:/cisgw3.law.pace.edu/cases/020510ul.html>. Pilar Perales Viscasillas opines that the Court failed
to analyze the problem based on the core provisions of the CI1sG itself. She explains that the C1sG governs
contract formation either in a traditional offer-acceptance form or in other ways where sufficient agreement
of the parties is present, and protection of the party relying on the other party’s statements or conduct
is an inherent requirement of the CisG. Therefore, this latter principle is applicable to cases where “the
promise and the acts done in reliance on the promise (statements or conduct made by the other party) are
enough to show an indication of assent to a contract, i.e. an intention to be bound.” It is also important to
mention that such reliance cases do not equal precontractual liability, which is not governed by the CIsc.
(See The Draft UNCITRAL Digest and Beyond: Cases, Analysis and Unresolved Issues in the U.N. Sales
Convention —Papers of the Pittsburgh Conference Organized by the Center for International Legal Education
(CILE), Franco Ferrari, Harry Flechtner & Ronald A. Brand eds., Sweet & Maxwell, Thomson, Sellier, 2004,
p. 262-264.

A contrary decision was made in Vienna Arbitration proceeding SCH-4318 (Austria, 15 June 1994) where
the tribunal held that although estoppel is not expressly settled by the Cisg, it forms a general principle
underlying the Ci1sG (being “venire contra factum proprium”). See case presentation available online at
<http://cisgw3.law.pace.edu/cases/940615a4 html>.
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1. Applicability of Article 2.4(1) UNIDROIT Principles to

Article 16(1) CISG

Article 16(1) CISG and Article 2.4(1) UNIDROIT Principles and the Comments on these
Principles are in accord on most questions. The notion in the UNIDROIT Principles,
suggesting that performing an act indicating acceptance can be disadvantageous to the
offeror but it is justified in view of the legitimate interest of the offeree, might be applied
to interpreting the CISG.

2. Applicability of Article 2.4(2)(a) UNIDROIT Principles

to Article 16(2)(a) CISG

In interpreting what is the fixed time for acceptance or another indication of irrevocability,
it might be useful to supplement the provisions of Article 8 CISG with the application
of Chapter 4 UNIDROIT Principles. On the other hand, the interpretation method
suggested in the Official UNIDROIT Comments — that in determining whether an offer
was meant to be revocable orirrevocable, special regard shall be paid to the legal traditions
of the respective countries — if applied to the CISG could, in one sense, be said to
undermine the mandate of uniform interpretation of the CISG. Yet, this is only one
way of looking at the issue. Another way is to accept that autonomy of the parties34
is one of the most fundamental principles of the CISG and that the parties’ intent™
trumps the provisions of the Convention. In cases where the offeror and the offeree are
both from common law countries or both from civil law countries (meaning similar legal
traditions), the presumed intent of the parties should therefore play a role in the impact
of Article 16(2)(b) CISG on Article 16(1). Rather than regarding this as an undermining
of the mandate of uniform interpretation, a special kind of uniform interpretation will be
present for parties from specific, and similar, legal backgrounds — an interpretation that
pays special heed to principles of party autonomy and presumed intent. Accordingly, it
will be useful to pay attention to whether both parties are either from common law or
civil law countries. Bearing in mind that uniform interpretation of the CISG is required,
it should be carried out separately in cases where both parties are from the same legal
background (i.e., both common law or both civil law).

3. Applicability of Article 2.4(2)(b) UNIDROIT Principles

to Article 16(2)(b) CISG

The Comments to Article 2.4(2)(b) UNIDROIT Principles, providing for the exact mean-
ing and conditions of reliance, are useful in the interpretation of the counterpart CISG
article as well.

34 Art. 6 C1sG: “The parties may exclude the application of the Convention or [. . .] derogate from or vary the
effect of any of its provisions.” The principle of party autonomy ensconced in Art. 6 is arguably the most
important general principle of the Convention. See <http:/cisgw3.law.pace.edu/cisg/text/e-text-06.html>
for a presentation including legislative history as well as relevant doctrine and jurisprudence on that
provision.

3 The intent of the parties can be derived by reference to the provisions in Art. 8 C1sc, which deals with the
intepretation of statements and other conduct of the parties, and Art. 9 C1sG, which deals with usages and
established practices applicable to the contract.
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Rejection of offer followed by acceptance: Comparison between
the provisions of CISG Article 17 and the counterpart provisions
of UNIDROIT Principles Article 2.5

Stephen E. Smith
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I. INTRODUCTION

This chapter addresses the powerful effects of CISG Article 17, perhaps the shortest
Article of the CISG, and puts its utility into perspective. This utility is informed by other
CISG Articles and UNIDROIT Principles, as described and referenced here.

CISG Article 17 provides the following: “[a]n offer, even if irrevocable, is terminated
when a rejection reaches the offeror.” Accordingly, it is seemingly misplaced in its setting
within Articles that benefit the offeror in the formation of the contract. Those Articles,
CISG Articles 15 through 18, provide grounds upon which the offeror, after having
dispatched his offer, may be freed from the binding effects of his offer and therefore
reallocate the resources committed. Before the offer has reached the offeree, the offeror
may withdraw the offer (CISG Article 15(2)). CISG Articles 16 and 18 contemplate
actions that can be taken after the offer has reached the offeree: the offeror may revoke
the offer unless it is irrevocable (CISG Article 16).! The offeror is also freed from his
offer upon the expiration of the time for its acceptance (CISG Article 18(2)).

CISG Article 17, however, foresees as a cause of termination of the offer an initiative
emanating from the offeree (i.e., the rejection of the offer) and as such is an obvious
offeree benefit. Further, even though irrevocable, the offeree may still reject the offer, an
option not allowed the offeror regarding an irrevocable offer (CISG Article 16). Herein
lies much of CISG Article 17’s power.

UNIDROIT Article 2.5, in virtually the same words as CISG Article 17, explicates the
same issue. There is, though, one minor difference in wording. CISG Article 17 contains
the clarification that the offer terminates when the rejection reaches the offeror, even
if the offer is irrevocable. It may be observed that the clarification contained in CISG

1See Shahdeen Malik’s insightful work regarding Ci1sG Article 16, “Offer: Revocable or Irrevocable. Will
Article 16 of the Convention on Contracts for the International Sale Ensure Uniformity?,” 25 Indian J. Int’l
L. 2649 (1985); also available at <http:/cisgw3 Jaw.pace.edu/cisg/biblio/malik.html>.
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Article 17 — “even if irrevocable” — was inserted because this rule is not accepted in all
legal systems.”

II. SCOPE OF APPLICATION

Both CISG Articles 17 and UNIDROIT Principles Article 2.5 deal only with the issue
of the termination of the offer by the offeree. Other causes for termination of the offer,
such as death, incapacity, or insolvency of the offeror, are by intent not covered under
the CISG.?

III. IRREVOCABILITY

The comment of UNIDROIT Principles Article 2.5 specifies that it applies to both revoca-
ble and irrevocable offers.* Accordingly, it is no longer necessary to distinguish between
the two types of offers. An offer can be irrevocable not only by its own nature or the
description but also because of the reliance of the offeree on its irrevocabﬂity."_’

IV. TERMINATION

Although CISG lacks a specific definition and explanation of what is the effect of a ter-
mination, UNIDROIT Principles Article 7.3.5 provides that “termination of the contract
releases both parties from their obligation to demand and receive future performance.”
Termination occurring by rejection of the offer by the offeree then extinguishes future
obligations of the offeror.

V. NOTICE

Both CISG Articles 17 and UNIDROIT Principles Article 2.5 make it clear that the
rejection must reach the offeror; mere dispatch of the rejection is not sufficient.” In the
case of contradicting declarations by the offeree (acceptance sent after rejection or vice
versa), the declaration that first reaches the offeror is effective. Where the contradicting
declarations reach the offeror at the same time, the offeror may only rely on the declaration
that has been sent last, as it corresponds to the real intent of the offeree.” There are

2Cf Honnold, J. O., Uniform Law for International Sales under the 1980 United Nations Convention
(Deventer Kluwer, 3d ed. 1999) p. 154, no. 3 . See also Text of Secretariat Commentary on Article 15
of the 1978 Draft [draft counterpart of CIsG Article 17], Comment 2, <http:/cisgw3.law.pace.edu/cisg/
text/secomm/secomm-17.html>. See “The Legislative History of CisG Article 17: Match-up with 1978
Draft to Assess Relevance of Secretariat Commentary,” available at <http:/cisgw3.law.pace.edu/cisg/text/
matchup/matchup-d-17.html>. “Cisc Article 17 and 1978 Draft Article 15 are identical. The Secretariat
Commentary on 1978 Draft C1sG Article 15 should therefore be relevant to the interpretation of Cisc
Article 17.” Id.

3Report of the Working Group on the International Sale of the Movable Objects on Work of its 9th Session
(Geneva, September 19-30, 1977, Doc. A/CN.9/142 N. 283). [trans.]

40Official Comment on UNIDROIT Principles Article 2.5, Comment 1, available at <http://cisgw3 Jaw.pace.
edu/cisg/principles/unil7.html#official>.

5«“However, an offer cannot be revoked (a) if it indicates, whether by stating a fixed time for acceptance
or otherwise, that it is irrevocable; or (b) if it was reasonable for the offeree to rely on the offer as being
irrevocable and the offeree has acted in reliance on the offer.” C1sG Article 16.2.

6Cf. Enderlein F. and Maskow D., International Sales Law (Oceana Publications-1992), Article 18, no. 15,

.91,

7}1;ccording to Heuzé, in: The International Sales of Merchandise (Paris 2000), p. 162: “From Articles 15
and 22, it appears to be able to be deduced without temerity that the Vienna Convention intended to set
up a general rule whereby the author of an expression of will can validly rescind the offer, since it puts its
correspondent on notice to know his change of intention, or be placed in his initial position.” [trans.]
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sufficient and consistent definitions and explanations as to when a certain communication
“reaches” the addressee.” Here in the clause at issue, we should apply the same rules as
universally applied.” Most important of these, of course, is the language of CISG Article
17 itself.

VI. REJECTION

1. Explicit
What kind of information in what form constitutes a valid rejection has long been an
unsettled matter. CISG Article 19 provides,

A reply to an offer which purports to be an acceptance but contains material additions,
limitations or other modifications is a rejection of the offer and constitutes a counteroffer.

On the other hand, it provides that

.. [a] reply to an offer which purports to be an acceptance but contains additional or different
terms which do not materially alter the terms of the offer constitutes an acceptance, unless
the offeror, without undue delay, objects orally to the discrepancy or dispatches a notice to
that effect. ..

Given that it is a commonly accepted rule that acceptance with modification is considered
a counter-offer,'’ both the CISG and the UNIDROIT Principles are careful in their
approaches to the subject. The CISG names the items that can be taken as immaterial

8CrIsG-Ac Opinion No 1, Electronic Communications under CIsG, 15 August 2003. Rapporteur: Professor
Christina Ramberg, Gothenburg, Sweden. The opinion is available online at <http:/cisgw3.law.pace.edu/
cisg/CISG-AC-opl.html>. Regarding the impact of electronic communications in the context of CisG
Article 17, the Opinion states
OPINION
The term “reaches” corresponds to the point in time when an electronic message has entered the offerors
server. An offer is terminated when a rejection enters the offeror’s server. A prerequisite is that the offeror has
consented expressly or impliedly to receiving electronic communications of that type, in that format, and to that
address.
COMMENT
17.1. An offer is terminated when rejection reaches the offeror. In electronic environments the exact time of
“reaches the offeror” can be determined. The offeree can no longer create a contract by dispatching an indication
of assent. If the offeree changes his mind after having dispatched a rejection of the offer and wishes to conclude
a contract, the indication of assent must enter the offeror’s server before the rejection enters the offeror’s server.
9A rejection “reaches” the addressee when it is made orally to him or delivered by any other means to
him personally, to his place of business or mailing address or, if he does not have a place of business or
mailing address, to his habitual residence. CIsG Article 24. According to the UNIDROIT Principles, an
oral rejection reaches the addressee when it is made personally to the personal qualified as the addressee,
whereas other communications reach the addressee when they are delivered personally to the addressee or
his working place. In the latter situation, the addressee does not need to be personally handed the rejection,
but it will also become effective once it is in the addressee’s mailbox, fax, computer, etc. UNIDROIT
Principles Article 1.9.4. Both Article 1.9 of the UNIDROIT Principles and Article 24 of the Convention
define the point of time at which a communication reaches the addressee. The counterpart provisions
adopt the same “receipt” principle, make the same distinction between oral and other communications, and
provide similar definitions of the relevant concepts. See Felemegas J., “Comparison between Provisions of
the Cr1sG (Article 24) and the Counterpart Provisions of the UNIDROIT Principles (Article 1.9),” available
at <http:/cisgw3 Jaw.pace.edu/cisg/principles/uni24.html#ted>.
10=Acceptance with modifications normally to be considered a counter-offer. In commercial dealings it often
happens that the offeree, while signifying to the offeror its intention to accept the offer (“acknowledgement
of order”), nevertheless includes in its declaration terms additional to or different from those of the offer.
Para. (1) of this article provides that such a purported acceptance is as a rule to be considered a rejection
of the offer and that it amounts to a counter-offer by the offeree, which the offeror may or may not accept
either expressly orimpliedly, e.g. by an act of performance.” See Official Comment to UNIDROIT Principles
Article 2.11. <http://

www.unilex.info/instrument.cfm?pid=2&do=Comment&pos=1>.
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modifications,'’ whereas the UNIDROIT Principles describe what are modifications that
do not change the nature of the acceptance.'* Accordingly, a certain degree of vagueness
remains. The comment to UNIDROIT Principles Article 2.5, allows that “[a]n offer
may be rejected either expressly or impliedly.” This enlarges the scope of the means of
acceptance and is consistent with the modes of acceptance described in UNIDROIT
Principles Article 2.6.

2. Implicit

Moreover, both commentaries to the texts specify that the offeree’s rejection need not
be express, but may be implicit, including through conduct.’® Of course, the determina-
tion of whether a certain statement or conduct amounts to a rejection is a question of
interpretation (CISG Article 8; see also the discussion of CISG Article 19 above).

3. Implied Terms

Perhaps the clearest of the non-explicit rejections is this “material/immaterial” variant.
CISG Article 19, by providing that an acceptance in terms that materially alter the offer
“is a rejection of the offer” and “constitutes a counter-offer,” takes care of most situations.
According to the clear wording of CISG Article 19, an acceptance that must be considered
as a counter-offer terminates the initial offer. By contrast, an acceptance that does not
materially alter the terms of the offer only amounts to a rejection if the offeror thereto
objects (CISG Article 19(2)). There is then generally no room for considering that the
initial offer may survive a negotiating process conducted on the basis of such initial offer
without the offeree losing the benefit thereof. 14

4. Conduct

Perhaps more difficult is this non-verbal approach, whether directed to the offeror or
another. This creation of a tri-party paradigm leads to market inefficiency and unfairness,
which are not usually seen in either the CISG or the UNIDROIT Principles.

Further, neither the CISG nor the UNIDROIT Principles and their respective com-
mentaries address the issue of whether the offeree’s conduct implying rejection of the
offer may be directed toward a third person rather than toward the offeror, and yet free
the latter. The answer depends on whether the offeree has a legitimate interest in relying
upon the irrevocable offer and in being bound by it for its entire duration.

H«Additional or different terms relating, among other things, to the price, payment, quality and quantity of
the goods, place and time of delivery, extent of one party’s liability to the other or the settlement of disputes
are considered to alter the terms of the offer materially.” C1sG Article 19(3).

12“What amounts to a ‘material’ modification cannot be determined in the abstract but will depend on the
circumstances of each case. Additional or different terms relating to the price or mode of payment, place
and time of performance of a non-monetary obligation, the extent of one party’s liability to the other or the
settlement of disputes, will normally, but need not necessarily, constitute a material modification of the offer.
An important factor to be taken into account in this respect is whether the additional or different terms are
commonly used in the trade sector concerned and therefore do not come as a surprise to the offeror.”
See Official Comment to UNIDROIT Principles Article 2.11. <http:/www.unilex.info/instrument.cfm?
pid=2&do=Comment&pos=1>.

13Text of Secretariat Commentary on CIsG Article 15 of the 1978 Draft [draft counterpart of C1SG Arti-
cle 17], Comment 2, <http:/cisgw3.Jaw.pace.edu/cisg/text/secomm/secomm-17.html>: Official Comment
on UNIDROIT Principles Article 2.5, Comment 1, <http:/cisgw3.law.pace.edu/cisg/principles/unil 7.html
#official>.

4 This rigidity is criticized by Heuzé, supra note 7, at p. 163: “this solution is undoubtedly not very convenient,
insofar as it discourages negotiation, since it exposes the recipient of the offer to accept the offer, without a
modification of the conditions.” [¢trans.]
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VII. ILLUSTRATIONS

1. Irrevocability versus Rejection

One inconsistency arising from CISG Article 17 is that because of the irrevocability of
the offer, the offeree may claim that even if it has issued a rejection that has reached the
offeror, the offeree should still have the right to keep the offeror obligated to perform
on the original offer. This may seem incongruous because the provision clearly rules out
such claims, but query: do situations like the following one justify clarification?

Mlustration: B receives an offer from A, which includes the following sentence: “A cannot
withdraw or revoke this offer in any situation within one month and B can accept this offer
at any time during the period.” B rejects the offer in the next week but decides to accept it
soon afterward. Does A not need to keep the offer open because B’s rejection has trumped
his right to accept the offer; in this case the offer was terminated by B’s rejection. A need not
keep open, withdraw, or revoke his offer.

2. Counter-Offer as Rejection

Where the offeree replies to the offer by raising some material alterations, even if the
parties do not call the communication a rejection, it will be regarded as a rejection because
such a communication constitutes a counter-offer (see discussion of Notice, §5 above)

Mlustration: In response to A’s offer, B asks for a lower price. A does not accept the new price.
Even if there is still time before the expiration of A’s offer, A does not need to carry out the
original offer even if now B agrees to the original price offered by A, as B’s counteroffer has
terminated A’s obligation.

3. Is Silence an Acceptance or a Rejection?

Both the UNIDROIT Principles and the CISG make distinctions between the situations
where the offeree sends out a counter-offer and where the offeree’s communication is
regarded as acceptance. However, it is not always easy to distinguish a counter-offer from
an acceptance, even if both documents try to define what are material modifications. As
if this is not troublesome enough, what if, no response is made?

Hlustration: In response to A’s offer, B agrees with all the material conditions that A offers,
but asked A to put a sticker on each box of the commodity with B’s contact information on
it. A makes no response to this request within a reasonable time. Accordingly, A is bound
to carry out the offer with the obligation to put these stickers on each box as A has failed
to establish that this additional request was material. Without timely communication from A
after B’s response, B’s response has been taken as an acceptance of the original offer with this
nonmaterial addition.

VIII. CONCLUSION

As can be seen from the above discussion, the most nettlesome issue addressed by a
comparison of CISG Article 17 and UNIDROIT Principles Article 2.5, with the inclusion
of those ancillary articles of both necessary for such a comparison, is the termination of
an irrevocable offer by the offeree. It is hoped that this short chapter has shed some light
on this issue and its resolution. The counterpart provisions adopt a similar approach and
are also worded in almost identical terms.
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Acceptance of an offer: Commentary on the manner in which the
UNIDROIT Principles Arts. 2.6 and 2.7 may be used to interpret
or supplement CISG Art. 18

Jorge Oviedo Albdn

I. Acceptance of an Offer
I1. Mode of Acceptance
1. Express Acceptance
2. Tacit Acceptance by Conduct and Acceptance by Silence
3. Necessity of Communicating Acceptance
4. Moment When Acceptance Becomes Effective
III. Time of Acceptance
1. The Offeror Has Fixed a Time for Acceptance
2. The Offeror Has Not Fixed a Time for Acceptance
3. Oral Offers
IV. Conclusions

I. ACCEPTANCE OF AN OFFER

Under the Convention and also under the UNIDROIT Principles, the contract is con-
cluded when an offer is accepted." Art. 18(1) of the Convention defines acceptance in
the following terms:

A statement made by or other conduct of the offeree indicating assent to an offer is an
acceptance. Silence or inactivity does not in itself amount to acceptance.

Thus, the acceptance must be in the form of an active assent to an offer? Art. 2.6(1) of
the UNIDROIT Principles defines acceptance in an identically worded provision:

A statement made by or other conduct of the offeree indicating assent to an offer is an
acceptance. Silence or inactivity does not in itself amount to acceptance.

In general, it is accepted that under both instruments the contract is perfected when the
offer and the acceptance coincide. The acceptance may be given in several ways, and it
does not necessarily have to consist of an expressed act of declaration of will. Both the
Convention and the Principles establish that the acceptance can consist of a declaration
or an act of the offeree that indicates assent.”

LCrsG Art. 23 provides, “A contract is concluded at the moment when an acceptance of an offer becomes
effective in accordance with the provisions of this Convention.” UNIDROIT Principles Art. 2.1 provides, “A
contract may be concluded either by the acceptance of the offer or by conduct of the parties that is sufficient
to show agreement” [emphasis added].

For a comparative analysis of CISG Art. 18 and the counterpart provisions of another Restatement of
Contract law, the Principles of European Contract Law 1998, see CARRARA, C. and KUCKENBURG,
J., “Remarks on the manner in which the Principles of European Contract Law may be used to inter-
pret or supplement Article 18 of the CIsG,” available online at <http:/cisgw3 Jaw.pace.edu/cisg/text/
peclcomp18.html#er>.

2See SONO, K.: “Formation of International Contracts under the Vienna Convention: A Shift above the
Comparative Law,” in SARCEVIC P. and VOLKEN P. (eds.): International Sale of Goods: Dubrovnik
Lectures, Oceana (1986) 111-131; also available at <http:/cisgw3.law.pace.edu/cisg/biblio/sono2.html>.

3See ENDERLEIN, F. and MASKOW, D.: “Article 18,” International Sales Law, Oceana publications, (1992),
also available online at <http:/cisgw3.law.pace.edu/cisg/biblio/enderlein.html#art18-1a>:

The statement of acceptance does not expressly have to declare acceptance of the offer; it is necessary that

assent to the offer be expressed by the offeree. The statement or conduct is interpreted pursuant to [CISG]
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II. MODE OF ACCEPTANCE

1. Express Acceptance

The acceptance of an offer can be express or tacit. The first is expressly presented as
the assent of the offeree. The second, when it is an act that constitutes acceptance, is
expressed by means of acts that denote such an assent (i.e., acts of contractual execution).
This form of acceptance has been called “acceptance by conduct or an act of dominion.™

2. Tacit Acceptance by Conduct and Acceptance by Silence

In some cases, and especially in business transactions, it is not unusual to conclude a
contract without the acceptance having been manifested in an express way, but rather
tacitly by conduct. In such cases it might be difficult to precisely determine the moment
and place of acceptance. However, based on other factors or elements present in previous
orders or dealings between the parties, the legal effect of acceptance can be deduced
from the surrounding circumstances to arrive at the desired effect, which is the formation
of the contract.”

Some legal systems are not clear as to the validity of the acceptance by silence, and
neither is the doctrine unanimously accepted or recognized as a likely or effective way
of acceptance. As a general rule, silence is not effective to denote the acceptance of the
offer.® To be effective as an acceptance, silence must be accompanied by acts that allow
the inference or deduction of the offeree’s acceptance of the offered contract, adding
as a requirement that the offeree has knowledge of the offer in the terms provided by
the applicable in the law. It is also necessary to mention that tacit acquiescence must
be manifested in unequivocal facts of contractual execution; it cannot consist of simple
manifestations of the offeree’s general intention in the sense of having received the offer
or merely agreeing to it. As with a proposal that constitutes an offer, the acceptance must
be characterized by the presence of the intention of the relevant party to bind himself to
a contractual obligation when manifesting such assent to an offer.

The above remarks point to a difference between silence, on the one hand, and accep-
tance by conduct,” on the other hand: the mere silence or inactivity of the parties is
not sufficient to conclude a contract, but when it is accompanied by what are denomi-
nated unequivocal acts of contractual execution, all those acts that entail execution of the
contractual benefits or preparation of the same, it is effective.’

Article 8. The statement must express assent to the offer. The mere acknowledgment of receipt of the offer is
thus not sufficient, neither is an expression of interest in it.

4CALAMARI, J.; PERILLO, J.: The Law of Contract (1998), Hornbook Series, West Group, St. Paul Minn.,
p- 85.

5See C1sG Art. 9 [Usages and practices applicable to the contract].

6SCHLECHTRIEM, P.: “Acceptance of an Offer (Articles 18-22),” in Uniform Sales Law — The UN-
Convention on Contracts for the International Sale of Goods, Manz, Vienna: 1986, also available online
at <http:/cisgw3.law.pace.edu/cisg/biblio/schlechtriem.html#a29>.

"See Germany 13 January 1993 Oberlandesgericht [Appellate Court], case presentation available at
<http://cisgw3.law.pace.edu/cases/930113g1 . html> (the court held that a contract had been validly con-
cluded between the parties, noting that the buyer’s taking delivery of the goods constituted conduct indicat-
ing assent to the offer and amounted therefore to an implied acceptance of the standard terms contained in
the letter of confirmation sent by the seller (Art. 18(1) C1sG)).
8See relevant case law:

* Argentina 14 October 1993 Cdmara Nacional de Apelaciones en lo Comercml [Appellate Court] Inta
v. Officina Meccanica), case presentation available at <http://cis :
(the court remarked that there was an implicit acceptance of the offer in that case: by countersigning
the invoice forms and sending them to a financial institution, the buyer performed an act relating to the
payment of price, amounting to acceptance according to Art. 18(3) C1sG)

* France 10 September 2003 Cour d'appel [Appellate Court] Paris (Société H. H...GmbH & Co. v.
SARL MG...), case presentation including English translation available at <http:/cisgw3.law.pace.edu/
cases/030910f1 html> (the court held that even though acceptance may result from the behavior of the
offeree, silence or inactivity does not in itself amount to acceptance)
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The Convention requires that the acceptance of the offer be express, but it also permits
acceptance by conduct. CISG Art. 18(1), first sentence, reads:

A statement made by or other conduct of the offeree indicating assent to an offer is an
acceptance [emphasis added].

Art. 2.6(1) of the UNIDROIT Principles, first sentence, is conceived and worded in an
identical manner:

A statement made by or other conduct of the offeree indicating assent to an offer is an
acceptance [emphasis added].

CISG Art. 18(1), second sentence, points out that silence alone does not constitute
acceptance:

Silence or inactivity does not in itself amount to acceptance’ [emphasis added].
Article 2.6(1) of the Principles, second sentence, reads identically:
Silence or inactivity does not in itself amount to acceptance [emphasis added].

It is thus clear that both under the Convention and the UNIDROIT Principles, mere
silence or inaction, which is not accompanied by acts of contractual execution, does
not have the legal effect of concluding a contract. In the first part of the counterpart
provisions, it is clearly indicated that assent can be shown either by means of an express
declaration of assent or by means of other conduct of the offeree indicating such (i.e.,
acts that can be understood as unequivocal acts of execution of the contract). 10 In the
second part, however, both provisions also instruct that mere silence or inaction does not
have any legal effect to conclude a contract.'!

Under the Convention, acceptance by conduct has a contractual legal effect provided
it is accompanied by acts that indicate assent. The text of CISG Art.18(3) provides by
way of example two instances that can be assumed to be effective acts of contractual

98See relevant case law:

* Switzerland 10 July 1996 Handelsgericht [Commercial Court] Ziirich, case presentation available at
<http://cisgw3.law.pace.edu/cases/960710s1.html> (the court stated that mere silence or inactivity does
not amount to acceptance (CIsG Art. 18(1) and (2)), unless other conduct of the offeree exists indicating
consent or the offeree performs an act (C1sG Arts 18(1) and (3))

* Belgium 2 December 1998 Rechtbank van Koophandel [District Court] Hasselt, case presentation avail-
able at <http://cisgw3.law.pace.edu/cases/981202b1.html> (the court remarked that C1sG Art. 18 excludes
acceptance of contract terms by mere silence)

108¢e Official Comments on Art. 2.6 of the UNIDROIT Principles, available online at <http:/cisgw3.law.

pace.edu/cisg/principles/unil8. html#official >.

Comment 1. Indication of assent to an offer. For there to be an acceptance the offeree must in one way or
another indicate ‘assent” to the offer. The mere acknowledgement of receipt of the offer, or an expression of
interest in it, is not sufficient. Furthermore, the assent must be unconditional, i.e. it cannot be made depen-
dent on some further step to be taken by either the offeror [ ...] or the offeree [ ...]. Finally, the purported
acceptance must contain no variation of the terms of the offer or at least none which materially alters them (see
Art. 2.11).
Comment 2. Acceptance by conduct. Provided that the offer does not impose any particular mode of acceptance,
the indication of assent may either be made by an express statement or be inferred from the conduct of the
offeree. Para. (1) of this article does not specify the form such conduct should assume: most often it will consist
in acts of performance, such as the payment of an advance on the price, the shipment of goods or the beginning
of work at the site, etc.

U See Official Comments on Art. 2.6 of the UNIDROIT Principles.
Comment 3. Silence or inactivity. By stating that “[s]ilence or inactivity does not in itself amount to acceptance,”
para. (1) makes it clear that as a rule mere silence or inactivity on the part of the offeree does not allow the
inference that the offeree assents to the offer. The situation is different if the parties themselves agree that
silence shall amount to acceptance, or if there exists a course of dealing or usage to that effect. In no event,
however, is it sufficient for the offeror to state unilaterally in its offer that the offer will be deemed to have been
accepted in the absence of any reply from the offeree. Since it is the offeror who takes the initiative by proposing
the conclusion of the contract, the offeree is free not only to accept or not to accept the offer, but also simply to
ignore it.
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execution — one relating to the dispatch of the goods by the seller and one relating to the
payment of the price by the buyer. That provision may, however, fit many other instances
and that can be appreciated further in other concrete cases. Diez Picazo mentions, for
example, other such acts, such as the parties” acts toward the preparation of the dispatch
of the goods or for the payment of the price, (e.g., the opening of a documentary letter
of credit)."

CISG Art. 18(3) clearly permits the possibility of acceptance in a tacit way: an accep-
tance is effective if “by virtue of the offer or as a result of practices which the parties
have established between themselves or of usage[':;] the offeree [indicates] assent by
performing an act, such as one relating to the dispatch of the goods or payment of the
price, without notice to the offeror.” In other words, the Convention recognizes cases in
which the presence of execution acts will point out the acceptance of the offer.

The available doctrine that is relevant to those provisions of the Convention supports
equally the proposition that mere silence does not constitute an acceptance. However, as
pointed out above, there exist some factors in combination with which silence may con-
stitute an effective acceptance as understood between the parties. Such factors include
legal dispositions (e.g., as set out in CISG Arts. 19(2) and 21), usages and practices,'* and

12606 DIEZ PICAZO, L.: La Compraventa Internacional de Mercaderfas. Comentario de la Convencién de

Viena, Civitas, Madrid, 1998, p. 182. See also relevant case law:

* Spain 26 May 1998 Tribunal Supremo [Supreme Court] (Nordgemiise Wilhelm Krogmann v. Javier Vierto),
case presentation available at <http:/cisgw3.law.pace.edu/cases/980526s4.html> (the court noted in obiter,
making reference to Arts. 18 and 19 Cisg, that the existence of certain documents presented was enough
to prove the existence of the contracts because it provided evidence of the existence of typical acts of
contractual execution between the parties);

Spain 17 February 1998 Supreme Court, case presentation available at <http:/cisgw3.Jaw.pace.edu/
cases/980217s4.html> (the court held that the documents presented in that case were proof enough
of the existence of commercial relations between the parties and even of the conclusion of a contract by
performing customary contractual acts (pursuant to CISG Arts. 18 and 19));
United States 7 December 1999 Federal District Court [Illinois] (Magellan International v. Salzgitter
Handel GmbH), case presentation available at <http:/cisgw3.law.pace.edu/cases/991207ul.html> (the
court held that a contract had been concluded with the buyer’s acceptance of the seller’s counter-offer,
which could reasonably be inferred from the buyer’s issuing of the letter of credit (C1sc Art.18(1));
United States 10 May 2002 Federal District Court [New York] (Geneva Pharmaceuticals Tech. Corp. v.
Barr Labs. Inc.), case presentation available at <http:/cisgw3 Jaw.pace.edu/cases/020510ul.html> (the
seller, a Canadian manufacturer of a chemical ingredient (clathrate) for use in the production of an
anticoagulant medication (warfarin sodium), in 1994 supplied the buyer, a U.S. company, with samples of
the ingredient and confirmed that it would support the buyer’s application for approval by the Food and
Drug Administration (FDA) as the supplier of the ingredient for the manufacture of the drug. In 1995,
the seller issued a letter to the FDA confirming it would serve as a supplier of clathrate to the buyer. The
court held that pursuant to C1sG Art. 18(3) the provision of the reference letter to the FDA could qualify
as an act indicating assent to a contract. Whether the seller’s acts actually indicated assent to a contract
would be analyzed at trial on the basis of industry custom).
13See relevant case law:
e France 21 October 1999 Cour d’appel [ Appellate Court] Grenoble (Calzados Magnanni v. Shoes General
International), CLOUT abstract number 313:
Although the seller denied the very existence of a contract of sale and relied on article 18(1) CISG, according to
which silence or inactivity does not in itself amount to acceptance, the Court held that the contract had indeed
been concluded, even in the absence of any express acceptance on the part of the seller. The Court referred to
the practice of previous years, the seller having always fulfilled the French company’s orders without expressing
its acceptance. Moreover, the seller did not produce, in reply to the many letters of claim from the buyer, any
document stating that it had not received any order. In addition, the seller was aware of the buyer’s intention to
penetrate the footwear market by the summer of 1995 and, even if it had not received any order, it should, after
manufacturing samples and being left with the original material in its possession, have questioned the buyer
as to how the absence of an order should be interpreted. See also comprehensive case presentation including
English translation also available at <http:/cisgw3.law.pace.edu/cases/991021f1.html>;
* France 27 January 1998 Cour de Cassation [Supreme Court] (Hughes v. Société Technocontact), case
presentation including English translation available at <http:/cisgw3.law.pace.edu/cases/980127f1 html>.
14Gee United States 14 April 1992 Federal District Court [New York] (Filanto v. Chilewich), case presenta-
tion available at <http/cisgw3.law.pace.edu/cases/920414ul.html>. For identification of pivotal issues and
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the existence of a duty upon the parties to communicate (reply/answer to communica-
tions)."” We would add to such a list of factors/circumstances certain cases in which the
parties have agreed to a certain mode of acceptance, either in previous dealings between
themselves or in the particular contract in question — keeping in mind that CISG Art. 6
permits the parties to “derogate from or vary the effect of any of [the Convention’s] pro-
visions,”!® thus entrenching in the Convention the principle of party autonomy and its
ultimate power over (almost) any of the Convention’s provisions.'”

In a similar way to the Convention, the UNIDROIT Principles have recognized the
value of acceptance by conduct, in almost identically worded counterpart provisions; see
Arts. 2.6(1) and (3) of the Principles.

Art. 2.6(3) of the Principles is almost identical to its counterpart Art. 18(3) of the
Convention; however, the latter includes additional wording (a) to illustrate the type of
acts contemplated in both counterpart provisions (“such as one relating to the dispatch
of the goods or payment of the price”) and (b) to clarify the timing of such an acceptance
by directly linking that issue to the provisions contained in CISG Art. 18(2).

The latter additional content of CISG Art. 18(3), compared to Art. 2.6(3) of the Prin-
ciples, does not, however, weaken or undermine the thematic and substantive simi-
larities between the counterpart instruments and their respective provisions, because
Art. 2.7 of the Principles (“Time of Acceptance”)]8 is substantively identical to CISG
Art. 18(2).

miscellaneous observations of the court, see analysis offered by KRITZER, A., “Editorial Remarks,” available

at <http://cisgw3 law.pace.edu/cisg/wais/db/editorial/920414uleditorial. ht>, see relevant excerpt:
Conclusion of contract/Acceptance of offer/Silence or inactivity as acceptance/Practices of the parties. The pivotal
holding of the court is as stated in UNCITRAL's abstract of the case: ‘Although under Article 18(1) silence is
not usually acceptance, the court finds that under Article 8(3) the course of dealing between the parties created
a duty on the part of the [offeree] to object promptly and that its delay in objecting constituted acceptance of
the. .. offer’
General principles (duty to communicate)/Good faith. Winship puts a key ruling of the court as follows: [TThe
opinion may . . . be read as saying that parties in along-term relationship owe to each other a duty to communicate,
a duty which ultimately may be derived from a duty to act in good faith” (Peter Winship, “The UN Sales
Convention and the Emerging Case law,” in Emptio-Venditio Internationales, Neumayer ed. (Basel 1997) 228).
See also ENDERLEIN and MASKOW, op. cit.:
Silence could express acceptance if usages and practices that exist between the parties (Article 9) called for
expressly rejecting an offer. In the case of longstanding business relations, silence for reason of good faith
(c. Article 7) may mean acceptance [ ...]. Through an inquiry or an invitation to submit an offer it may be
communicated that one’s own silence should be interpreted as acceptance [ . . . ]. The parties may also agree that
for future contracts silence would amount to acceptance, e.g. in the case of continuous orders [ ... ]. It is not
clear, however, at which moment the contract is concluded in the event of agreed silence [ ...] probably not
when the offer is received but rather after a reasonable time [references omitted].
5FOLSOM, R.; GORDON, M. W.; SANOGLE, J. JR.: International Business Transactions (Second edi-
tion), West Group, St. Paul, Minn. United States, (2001), p. 32. See also KRITZER, and ENDERLEIN &
MASKOW, supra note 14.
6 ADAME GODDARD, J.: El contrato de compraventa internacional, McGraw Hill, Mexico, (1994), p. 108.
17C1sG Art. 6 reads: “The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions.”
18See Official Comment on Art. 2.7 of the UNIDROIT Principles, available online at <http://cisgw3.]aw.pace.

edw/cisg/principles/unil8.html#official>:
With respect to the time within which an offer must be accepted, this article, which corresponds to the second
part of para. (2) of Art. 18 Cisg, distinguishes between oral and written offers. Oral offers must be accepted
immediately unless the circumstances indicate otherwise. As to written offers, all depends upon whether or not
the offer indicated a fixed time for acceptance: if it did, the offer must be accepted within that time, while in
all other cases the indication of assent must reach the offeror ‘within a reasonable time having regard to the
circumstances, including the rapidity of the means of communication employed by the offeror.’
It is important to note that the rules laid down in this article also apply to situations where, in accordance with
Art. 2.6(3) [see above], the offeree may indicate assent by performing an act without notice to the offeror: in
these cases it is the act of performance which has to be accomplished within the respective periods of time.
For the determination of the precise starting point of the period of time fixed by the offeror, and the calculation
of holidays occurring during that period of time, see Art. 2.8; as to cases of late acceptance and of delay in
transmission, see Art. 2.9.
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Furthermore, the Official Comment on UNIDROIT Principles Art. 2.6(3) expressly
highlights the similarity in policy and content of the counterpart provisions: “This article
corresponds to para. (1), (2) first part and (3) of Art.18 CISG.”Y

Thus, it can be concluded that, as in the Convention, under the Principles silence alone
cannot constitute acceptance. It should be made clear that, when the offeror unilaterally
determines, as he may, the mode of acceptance, the offeree cannot argue that an effective
acceptance has taken place through the latter’s silence. The official commentary on Art. 2.6
of the Principles clearly supports this interpretation.

Furthermore, in accordance with the opinion expressed by Perales, I concur that for
silence to constitute an acceptance, such a result could only be derived from (a) an express
agreement of the parties (Art. 1.1 of the Principles), (b) usages or practices established
between the parties (Art. 1.8 of the Principles), or (¢) when other applicable law/principles
recognize an acceptance in that form (Arts. 2.9 and 2.22 of the Principles).”’

3. Necessity of Communicating Acceptance

An acceptance can be communicated by different means, unless the offeror has demanded
aspecific formality. In cases where the offeror has used a specific medium to communicate
his offer but did not request obligatory observance of the same means for the communi-
cation of the offeree’s acceptance, nothing prevents the offeree from communicating an
acceptance by different means.

An express acceptance can be made orally. Oral conclusion of a sales contract can be
proved by a letter of confirmation sent afterward by one party to the other.?!

Under the Convention’s regime, applying the principle of freedom from formalities
in ways contemplated in CISG Art. 11,* a contract can be accepted by many different
means suitable to the offeree to communicate or prove his assent to the offer. Under the
Convention, an acceptance can also be given in writing, and for such mode this expression
(“writing”) includes telegram and the telex, in accordance with CISG Art. 13.

The UNIDROIT Principles equally establish the principle of freedom from formalities,
in Art. 1.2. [No form required]:

Nothing in these Principles requires a contract to be concluded in or evidenced by writing.
It may be proved by any means, including witnesses.

Art. 1.10 of the UNIDROIT Principles defines the word “writing” in the following way:

“writing” means any mode of communication that preserves a record of the information
contained therein and is capable of being reproduced in tangible form.

Art. 1.10 of the Principles may be used to aid the interpretation of CISG Art. 13 in
a broad manner to include modern means of communication, so that the reference to
“telegram” and “telex” in the test of the Convention is not understood in a restrictive way

98¢ Official Comments on Art. 2.6 of the Principles, op. cit., Comment 4.

20PERALES VISCASILLAS, M.: Comentario a los principios de UNIDROIT para los contratos del comercio
internacional. p. 118.

21 Germany 22 February 1994 Oberlandesgericht [Appellate Court] Koln, case presentation including English
translation available at <http:/cisgw3.law.pace.edu/cases/940222¢1 html> (the court held that according to
Ci1sG Art. 18(1) silence does not in itself amount to acceptance; however silence may amount to acceptance
when it is linked to other circumstances — the court also noted that importance of commercial letters of
confirmation as evidence of the formation of contract).

22C1sG art. 11: “A contract of sale need not be concluded in or evidenced by writing and is not subject to any
other requirement as to form. It may be proved by any means, including witnesses.”
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that might exclude other modern media by which a party may dispatch a communication
(e.g., messages of electronic data and in general electronic communications).”

4. Moment When Acceptance Becomes Effective

As with an offer, it is equally important to determine the exact moment when the accep-
tance becomes effective to conclude the contract. That moment will depend on the
provisions/rules of the applicable legal system, which might conceivably endorse a sys-
tem/theory based (a) on the offeree’s dispatch of his assent, (b) on the receipt by the
offeror of the offeree’s assent, or (c) the mere communication of the offeree’s assent to
the offeror.

The Convention regulates acceptance by distinguishing among several suppositions in
the following way: pursuant to CISG Art. 18(2), first sentence, acceptance of the offer
becomes effective “at the moment when the indication of the offeree’s assent reaches the
offeror” [emphasis added]. The theory of receipt is, thus, adopted under the Convention’s
regime for contract formation.”*

CISG Art. 18(2), in sentence two, further provides that an acceptance “is not effective
if the indication of assent does not reach the offeror within the time he has fixed or, if no
time is fixed, within a reasonable time, due account being taken of the circumstances of
the transaction, including the rapidity of the means of communication employed by the
offeror” [emphasis added].

As for offers made orally by the offeror, Art. 18(2), sentence three, provides that
such offers “must be accepted immediately unless the circumstances indicate otherwise”
[emphasis added].

As for the exact moment when a tacit acceptance produces the desired legal effect (i.e.,
to conclude a contract), it should be kept in mind that CISG Art. 18(3) is partly based on
the principle that the offeror must have knowledge of the offeree’s acceptance by conduct,
except —and it is the exception introduced by this chapter —in cases where the acceptance
becomes effective either pursuant to practices established between the parties or is based
on usages under which the offeree may manifest his acceptance without communicating
it to the offeror. In the latter cases, it is assumed that the offeror has knowledge of the
acceptance at the moment of execution of the offerees’ act that configures the requisite —
and, in all respects, effective to conclude the contract — acceptance by conduct. That is to
say, the Convention permits, by virtue of established practices or usages, the possibility
that the offeree may indicate his assent executing an act “. .. such as one relating to the
dispatch of the goods or payment of the price, without notice to the offeror, the acceptance
is effective at the moment the act is performed, provided that the act is performed within
the period of time laid down in the preceding paragraph” [CISG Art. 18(3), emphasis
added]. In this case it is not necessary that the offeror receive a notification of such an
executed act.

2For a comparative analysis of C1sG Art. 13 and UNIDROIT Principles Art.1.10, see CHARTERS, A.:
Editorial remarks, available online at <http:/cisgw3.law.pace.edu/cisg/principles/unil3.html#er>.
24G0e the CIsG-Ac Opinion no 1, “Electronic Communications under C1sG,” 15 August 2003. Rapporteur:
Professor Christina Ramberg, Gothenburg, Sweden. The C1sG-AC's Opinion regarding CISG Art. 18(2) is
available online at <http:/www.cisg.law.pace.edu/cisg/CISG-AC-opl . html#art18-2>:
An acceptance becomes effective when an electronic indication of assent has entered the offeror’s server,
provided that the offeror has consented, expressly or impliedly, to receiving electronic communications of that
type, in that format, and to that address.
The term “oral” includes electronically transmitted sound in real time and electronic communications in real
time. An offer that is transmitted electronically in real time communication must be accepted immediately
unless the circumstances indicate otherwise provided that the addressee consented expressly or impliedly to
receiving communications of that type, in that format, and to that address.
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In cases, however, where the above suppositions do not apply, the offeree must commu-
nicate to the offeror the execution of the requisite act to conclude the contract; otherwise
the offeror can revoke the offer pursuant to the provision in CISG Art. 16(1).

Foran offer to become effective the UNIDROIT Principles, like the Convention, adopt
the system of receipt, pursuant to Art. 2.6(2): “An acceptance of an offer becomes effective
when the indication of assent reaches the offeror” [emphasis added]. The drafters of the
Principles considered it more sensible to place on the offeree the risk of the transmission,
because the offeree is the one who chooses the means of communicating his assent, and
it is the offeror who is more able or better equipped to adopt the necessary measures in
ensuring that the acceptance arrives at its destination.”

Art. 2.6(3) of the Principles, however, like the Convention, also permits the possibility
that, by virtue of the offer or as a result of the practices established between the parties
or pursuant to applicable usages, the offeree manifest his assent by executing an act
without communicating it to the offeror. In such cases, the act of acceptance produces
the desired legal effect (i.e., conclusion of the contract) at the moment when the requisite
act is executed,”® without any necessity to make that known to the offeror; that is to say,
bypassing the method of the declaration of assent by the offeree.

Nevertheless the above-mentioned possibility would also fit the system/theory of infor-
mation, in cases where a third party informs the offeror of the acts that constitute accep-
tance of the proposal.27

CISG Art. 24 provides that the communication of offer and acceptance (i.e., any indi-
cation of the intention of the parties in the context of contract formation under the Con-
vention) reaches the addressee “when it is delivered to him, not when it is dispatched.”

The UNIDROIT Principles, in Art. 1.9(2), also adopt the receipt principle to validate
the effect of a notice or other communication when “it reaches the person to whom it is
given.” The Official Commentary on Article 1.9 explains that a “notice reaches a person

when given to that person orally or delivered at that person’s place of business or mailing
address.””’

25 See Official Comments on Art. 2.6(3) of the UNIDROIT Principles, op. cit.
Comment 4. When acceptance becomes effective: According to para. (2) an acceptance becomes effective at
the moment the indication of assent reaches the offeror (see Art. 1.9(2)). For the definition of “reaches” see
Art. 1.9(3). The reason for the adoption of the “receipt” principle in preference to the “dispatch” principle is that
the risk of transmission is better placed on the offeree than on the offeror, since it is the former who chooses the
means of communication, who knows whether the chosen means of communication is subject to special risks or
delay, and who is consequently best able to take measures to ensure that the acceptance reaches its destination.
As arule, an acceptance by means of mere conduct likewise becomes effective only when notice thereof reaches
the offeror. It should be noted, however, that special notice to this effect by the offeree will be necessary only
in cases where the conduct will not of itself give notice of acceptance to the offeror within a reasonable period
of time.[ ... ].
An exception to the general rule of para. (2) is to be found in the cases envisaged in para. (3), i.e. where “by
virtue of the offer or as a result of practices which the parties have established between themselves or of usage,
the offeree may indicate assent by performing an act without notice to the offeror.” In such cases the acceptance
is effective at the moment the act is performed, irrespective of whether or not the offeror is promptly informed
thereof [illustrations provided therein are omitted].
263ee: VASQUEZ LEPINETTE, T.: Compraventa Internacional de Mercaderias, una vision jurisprudencial.
Aranzadi editorial, Elcano Navarra, 2000, pp. 131.
27See Official Comments on Art. 2.6(3) of the UNIDROIT Principles, op. cit. Comment 4.
[...]Inall other cases, e.g. where the conduct consists in the payment of the price, or the shipment of the goods
by air or by some other rapid mode of transportation, the same effect may well be achieved simply by the bank
or the carrier informing the offeror of the funds transfer or of the consignment of the goods.
28 See the Text of the Secretariat Commentary on Article 22 of the 1978 Draft [draft counterpart of CisG Article
20], Comment 1, available online at <http:/cisgw3 law.pace.edu/cisg/text/secomm/secomm-24.html>.
298ee the Official UNIDROIT Commentary on Article 1.9, available online at <http:/cisgw3.law.pace.edw/
cisg/principles/uni24. html#official >, Comment 2 states:
With respect to all kinds of notices the Principles adopt the so-called ‘receipt’ principle, i.e. they are not effective
unless and until they reach the person to whom they are given. For some communications this is expressly stated
in the provisions dealing with them: see Arts. 2.3(1), 2.3(2), 2.5, 2.6(2), 2.8(1) and 2.10. The purpose of para. (2)
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Thus, itis concluded that Art. 1.9 of the UNIDROIT Principles and Art. 24 of the Con-
vention — the counterpart provisions that define the point of time when a communication
reaches the addressee — adopt the same receipt principle, make the same distinction
between oral and other communications, and provide similar definitions of the relevant
concepts. ™

III. TIME OF ACCEPTANCE

Article 18(2) of the Convention provides that “[aJn acceptance of an offer becomes
effective at the moment the indication of assent reaches the offeror. An acceptance is
not effective if the indication of assent does not reach the offeror. An acceptance is not
effective if the indication of assent does not reach the offeror within the time he has
fwed[...]”

Art. 2.7 of the Principles corresponds directly to part of Art. 18(2) CISG, and it is
worded in an almost identical manner:

An offer must be accepted within the time the offeror has fixed or, if no time is fixed, within
a reasonable time having regard to the circumstances, including the rapidity of the means of
communication employed by the offeror. An oral offer must be accepted immediately unless
the circumstances indicate otherwise

31

The two counterpart provisions make reference to the following situations:

1. The Offeror Has Fixed a Time for Acceptance

Where the offeror has fixed a time for acceptance, both the CISG (Art. 18(2)) and
the UNIDROIT Principles (Art. 2.7) require that the offer is accepted within the set
time.* Otherwise, the purported acceptance will not produce the legal effect of contract
conclusion, subject to exceptions contemplated in CISG Art. 21 and its counterpart
Art. 2.9 of the UNIDROIT Principles.™

2. The Offeror Has Not Fixed a Time for Acceptance

Where the offeror has not fixed a time for acceptance, both the Convention and the
Principles provide that the acceptance must arrive within a reasonable time, taking into
account the circumstances of the transaction, “including the rapidity of the means of
communication employed by the offeror.”**

of the present article is to indicate that the same will also be true in the absence of an express statement to this
effect: see Arts. 2.9, 2.11, 3.13, 3.14, 6.1.16, 6.2.3, 7.1.5, 7.1.7, 7.2.1, 7.2.2, 7.3.2 and 7.3.4.
0For a comparison between Ci1sG Art. 24 and the counterpart provisions of the UNIDROIT Princi-
ples Art. 1.9, see FELEMEGAS, J.: Editorial remarks, available online at <http:/cisgw3.law.pace.edu/
cisg/biblio/felemegas11.html>.
31CIsG Art. 20 deals with the interpretation of the offeror’s time limits for acceptance of an offer to con-
clude a contract, and it provides a mechanism for calculating when that period begins to run in cases
where the commencement of the period of time during which an offer can be accepted by the offeree has
not been expressly fixed by the offeror. Art. 2.8 of the Principles is a similar provision dealing with the
calculation of the time for acceptance of an offer. For a comparison between C1sG Art. 20 and the coun-
terpart provisions of Art. 2.8 of the Principles, see FELEMEGAS, J.: Editorial remarks, available online at
<http://cisgw3 law.pace.edu/cisg/biblio/felemegas9.html>.
328ee Tcc Arbitration Case No. 7844 of 1994, case presentation available at <http://cisgw3.Jaw.pace.edu/
cases/947844i1 html> (the arbitral tribunal held that pursuant to C1sG Art. 18(2) an offer cannot be accepted
after the time for acceptance has expired, unless the offeror orally informs the offeree without delay that it
considers the late acceptance as effective (C1sG Art. 21(2)).
33For a comparison between CIsG Art. 21 and the counterpart provisions of Art. 2.9 of the UNIDROIT
Principles, see FELEMEGAS, .. Editorial remarks, available online at <http:/cisgw3.law.pace.edu/

cisg/biblio/felemegas12.html>.
34CrsG Art. 18(2); UNIDROIT Principles Art. 2.7.
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Other circumstances that ought to be kept in mind when determining the reasonable
term would be the object of the contract, the complexity of the transaction, geographical
circumstances, ete.>

3. Oral Offers
In the case of oral offers, the counterpart provisions of the Convention (CISG Art. 18(2))
and the Principles (Art. 2.7) require that they are accepted immediately.

It is also obvious that both instruments adopt the same differentiating approach to
determine the duration of the offer, depending on whether the offer is in writing or is oral.

IV. CONCLUSIONS

Both the Convention and the UNIDROIT Principles adopt the same policy — which is
expressed in similar wording in the counterpart provisions of the two instruments — to
deal with the issue of the time and manner for indicating assent to an offer.

The counterpart provisions provide that an offer can be accepted expressly or tacitly.

Both instruments deny that silence in itself is capable of producing the legal effect of
an acceptance to an offer.

An acceptance becomes effective when it reaches the offeror. Equally, an acceptance
becomes effective when by virtue of usages or established practices between the parties,
the offeree performs a relative act of execution of the contract.

If the offeror has fixed a time for acceptance of the offer, both the Convention and
the Principles provide that the acceptance must take place within that time — and where
there is not a time fixed for acceptance, within a reasonable time.

Both instruments also expressly provide that oral offers must be accepted immediately.

Furthermore the official commentaries on UNIDROIT Principles Arts. 2.6 and 2.7
state that these provisions correspond to CISG Art. 18.

Based on the preceding comparative analysis of the two instruments, it is submitted that
the counterpart provisions and the contexts in which they are set are substantively iden-
tical. As such, the provisions of the Principles and the corresponding official comments
on these provisions may arguably be used to interpret or supplement the counterpart
provisions of the CISG.

B What is reasonable always depends on the circumstances of each case.” ENDERLEIN & MASKOW, op.
cit., A Jaw, Tw/cisg/bibli . ¢ g

Interpretation of offeror’s time limit for acceptance: Comparison
between the provisions of CISG Art. 20 and the counterpart provisions
of the UNIDROIT Principles of International Commercial Contracts
(Art. 2.8)

John Felemegas

I. Introduction
II. Calculating the Period for Acceptance Fixed by Offeror
1II. Commencement of the Period
1. CISG Art. 20(1)
a. Non-Instantaneous Means of Communication
b. Instantaneous Means of Communication
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2. UNIDROIT Principles (UP) Art. 2.8(1)
a. Non-Instantaneous Means of Communication
b. Instantaneous Means of Communication
IV. Effect of Holidays and Non-Business Days: CISG Art. 20(2) and UP Art. 2.8(2)
V. Conclusion

I. INTRODUCTION

Article 18 of the Convention provides that “[a]n acceptance of an offer becomes effec-
tive at the moment the indication of assent reaches the offeror. An acceptance is not
effective if the indication of assent does not reach the offeror within the time he has
fwed|...]”

It is an important element of certainty for parties who contemplate entering into a
contract that there is a clear point of time at which the period fixed by the offeror for
acceptance of the offer commences. In the case where the offeror fixes a precise date by
which the offeree must accept the offer (e.g., “no later than August 317), there are no
special problems regarding the period allowed for acceptance of the offer by the offeree.
However, in the case where the offeror merely indicates a period of time for acceptance
(e.g., “ten days”), problems may arise as to when exactly that period begins, due to possible
ambiguity and uncertainty whether the period starts from the time the communication
was prepared by the offeror, the time it was sent, or the time it was received by the other

party.

II. CALCULATING THE PERIOD FOR ACCEPTANCE FIXED
BY THE OFFEROR

In Part II of the Convention, entitled “Formation of the Contract,” Article 20 deals
with the interpretation of the offeror’s time limits for acceptance of an offer to conclude
a contract." CISG Article 20 provides a mechanism? for calculating when that period
begins to run in cases where the commencement of the period of time during which an
offer can be accepted by the offeree has not been expressly fixed by the offeror.”

The UNIDROIT Principles in Chapter 2, entitled “Formation,” include Article 2.8,
entitled “Acceptance within a Fixed Period of Time.” It is a similar provision dealing with
the calculation of the time for acceptance of an offer.”

1C1sG Art. 20 is situated among the eleven provisions of the Convention dealing with contract formation; see
Ci1sG Part 11, Arts. 14-24.

2Honnold J. O., Uniform Law for International Sales (Kluwer Law International, 3rd ed. 1999), at 193-4
notes, “Article 20 is merely a guide to interpreting the offeror’s statements. [. . .] Article 20 [. . .] plays the
modest role of answering questions concerning the meaning of the offer when no answer is provided by the
usual rules for interpreting the statements of the parties.” For the Convention’s rules on the interpretation
of statements or other conduct of the parties, see Art. 8 of the CIsc.

3See the Text of the Secretariat Commentary on article 18 of the 1978 Draft [draft counterpart of Cisc
article 20], available online at <http:/cisgw3.law.pace.edu/cisg/text/secomm/secomm-20.html>. Art. 18 of
the 1978 Draft and Art. 20 of the C1sG are worded in almost identical terms, except for some inconsequential
rewording. See the “Legislative History of C1SG Article 20: Match-up with 1978 Draft to Assess Relevance of
Secretariat Commentary,” available at <http:/cisgw3.law.pace.edu/cisg/text/matchup/matchup-d-20.html>:
“The Secretariat Commentary on 1978 Draft article 18 remains relevant to CisG article 20. An ‘an’
was replaced by a ‘the’ in paragraph (1) and paragraph (2) contains various word changes and a re-
positioning. However, all are drafting modifications and none effect changes in the substantive contents of the
text.”

See also Enderlein and Maskow International Sales Law (Oceana Publications1992) 102; also available
online at <http:/cisgw3 law.pace.edu/cisg/biblio/enderlein.html>, Art. 20, Comment 1: “The objective of
this rule is for the two parties to find identical bases for the calculation of that period.”

4UP Art. 2.8 is situated in Chapter 2 of the UNIDROIT Principles dealing with the rules of contractual
formation; see UP Arts. 2.1-2.22.
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III. COMMENCEMENT OF THE PERIOD

1. CISG Art. 20(1)

CISG Art. 20 makes a distinction in the rules for calculating the period of time avail-
able for accep’cance,5 depending on the means of communication used by the offeror to
communicate the offer to the offeree.

a. Non-Instantaneous Means of Communication

CISG Art. 20(1), sentence 1, provides that the period of time for acceptance fixed by
the offeror in a telegram “begins to run from the moment the telegram is handed in for
dispatch.”

If the period of time for acceptance is communicated to the offeree by letter, the time
runs “from the date shown on the letter, or if no such date is shown, from the date shown
on the envelope.”™

In other words, the CISG adopts the moment of dispatch of the communication as
being effective.”

b. Instantaneous Means of Communication
CISG Art. 20(1), sentence 2, provides that if the period of time for acceptance is com-
municated by “telephone, telex or other means of instantaneous communication,” the
period “begins to run from the moment that the offer reaches the offeree.”

In such instances where instantaneous means of communication are used, the moments
of dispatch and receipt of the communication occur almost simultaneously.”

5See Ziegel J., “Report to the Uniform Law Conference of Canada on Convention on Contracts for the Inter-
national Sale of Goods” (1981), available at <http:/cisgw3 law.pace.edu/cisg/text/ziegel21 html>, where the
learned author opines, “[C1sG Art. 20] Paragraph (1) provides some sensible rules to determine the com-
mencement of the period of time during which an offer can be accepted and appears to be unobjectionable
from a common law point of view.”

6The Secretariat Commentary on Article 18 of the 1978 Draft [draft counterpart of CISG Article 20], supra
note 3, explains that “[t]his order of preference was chosen for two reasons: first, the offeree may discard
the envelope but he will have the letter available as the basis for calculating the end of the period during
which the offer can be accepted and second, the offeror will have a copy of the letter with its date but will
generally have no record of the date on the envelope. Therefore, if the date on the envelope had not been
checked, the offeror could not know the termination date of the period during which the offer could be
accepted.” Comment 3, id.

7See Enderlein and Maskow, supra note 3, Comment 1, where the learned authors also note that “the moment
of dispatch is generally easier to prove than the moment of receipt.”

8Cf. C1sG Art. 24: “For the purpose of this Part of the Convention, an offer, declaration of acceptance or
any other indication of intention ‘reaches’ the addressee when it is made orally to him or delivered by any
other means to him personally, to his place of business or mailing address or, if he does not have a place of
business or mailing address, to his habitual residence.” C1sG-Ac Opinion no 1, Electronic Communications
under CI1sG, 15 August 2003. Rapporteur: Professor Christina Ramberg, Gothenburg, Sweden. The opinion
is available online at <http:/cisgw3.law.pace.edu/cisg/CISG-AC-opl.html>. Regarding the impact of elec-
tronic communications in the context of Art. 20(1), the Opinion states, “A period of time for acceptance
fixed by the offeror in electronic real time communication begins to run from the moment the offer enters
the offeree’s server. A period of time for acceptance fixed by the offeror in e-mail communication begins
to run from the time of dispatch of the e-mail communication. ‘Means of instantaneous communications’
includes electronic real time communication. The term ‘reaches’ is to be interpreted to correspond to the
point in time when an electronic communication has entered the offeree’s server.”

9t is considered that an offer could be made by electronic means of three different types: (1) offers in e-mail,
(2) offers at passive Web sites, and (3) offers at chat sites where communication occurs in real time. CISG-Ac
Opinion no 1, op. cit., Comment 20.2.

Note, however, that not all electronic means are regarded as “instantaneous” means of communication.
Regarding offers in e-mail, see C1sG-Ac Opinion no 1, Comment 20.3: “E-mail is not instantaneous com-
munication and, with respect to dating, it is not wholly equivalent to letters sent in envelopes. C1sG does not
provide any interpretative help with respect to e-mails and uncertain situations must be solved by ordinary
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2. UNIDROIT Principles Art. 2.8(1)

UP Art. 2.8(1), like its counterpart provision in the CISG, makes a distinction depending
on the means of communication used by the offeror to communicate the offer to the
offeree. Furthermore, the Principles adopt the same rules used in the Convention.

a. Non-Instantaneous Means of Communication
The wording in UP Art. 2.8(1), sentence 1, is identical to that used in CISG Art. 20(1),
sentence 1.

As does the rule contained in CISG Art. 20(1) regarding non-instantaneous means of
communication, UP Art. 2.8(1) provides,

A period of time for acceptance fixed by the offeror in a telegram or a letter begins to run
from the moment the telegram is handed in for dispatch or from the date shown on the letter
or, if no such date is shown, from the date shown on the envelope.

b. Instantaneous Means of Communication
The wording in UP Art. 2.8(1), sentence 2, is substantively identical to that used in CISG
Art. 20(1), sentence 2.1

As does the rule contained in CISG Art. 20(1) regarding non-instantaneous means of
communication, UP Art. 2.8(1) provides that

A period of time for acceptance fixed by the offeror by means of instantaneous communication
begins to run from the moment that offer reaches the offeree.

means of interpretation taking into account that the party being unilaterally bound (the offeror) normally
deserves more protection. E-mails normally produce information about when they were sent and when they
were received. CISG provides no direct guidance as to whether the time span starts to run from the time of
sending or receiving. A period of time for acceptance fixed by the offeror in e-mail communication begins
to run from the time of dispatch of the e-mail communication. This is so because this time can be easily
ascertained and e-mails can be seen as functional equivalents of letters.” Id.

Regarding offers in passive Web sites, see Comment 20.4: “When offers are contained in web sites it is
often uncertain whether they constitute offers in the legal sense. However, the web site holder may explicitly
state that his offer is binding during a certain period of time. No guidance can be found in C1sG where the
web site holder has provided a time limit of three days without specifying from when the time limit starts
to run. Uncertain situations must be solved by ordinary means of interpretation taking into account that the
party being unilaterally bound (the offeror) normally deserves more protection. This opinion does not cover
non-real time communication over passive websites.” Id.

Regarding offers in real-time chat sites, see Comment 20.5: “Parties may communicate over the Internet
by real-time communication (this is common for chat-programs). The technique is such that if the sender
writes an ‘a’ the letter ‘a” immediately appears on the addressee’s screen. The parties are both present at
the same time and they may talk orally or write to each other just as if they were present in the same room
or were talking over the phone. This type of communication qualifies as ‘instantaneous.”” C1sG Art. 20(1)
applies also to electronic communication in real time. If the sender sends an offer and stipulates that it
is binding for two hours, the period starts to run from the point in time when the message reaches the
addressee (i.e., immediately). For real-time communication it is assumed that the addressee has indicated
his willingness to receive electronic messages of the relevant type.” Id.

For further comments on the impact of electronic communications on Art. 20(1) and other provisions
of the Convention, see Siegfried Eiselen, “Electronic Commerce and the UN Convention on Contracts
for the International Sale of Goods (Cisg) 1980,” 6 EDI L. Rev. (1999) 21-46, also available online at
<http://cisgw.law.pace.edu/cisg/biblio/eiselen].html>.
19The only difference in the wording of the counterpart provisions is that C1sG Art. 20(1), sentence 2, reads, “A

period of acceptance fixed by the offeror by telephone, telex or other means of instantaneous communication
[...]” (emphasis added); whereas UP Art. 2.8(1), sentence 2, reads, “A period of acceptance fixed by the
offeror by means of instantaneous communication [. . .]”. It is arguable that the additional words “telephone,
telex or other...” used in C1sG Art. 20(1) do not add anything of substance to the interpretation or the
application of the C1sG provision that is not already covered by the more economical phraseology used in
its UP counterpart.




110 Part I1. CISG-UNIDROIT Principles Comparative Editorials

IV. EFFECT OF HOLIDAYS AND NON-BUSINESS DAYS: CISG ART. 20(2)
AND UP ART. 2.8(2)

The counterpart provisions in CISG Art. 20(2) and in UP Art. 2.8(2) dealing with the effect
of holidays and non-business days contain identical rules and are phrased in identical
wording.

The basic rule adopted in both the Convention and the Principles provides that official
holidays and non-business days occurring during the period fixed for acceptance are
included in calculating the period.11

Where the notice or acceptance cannot be delivered on the last day of the period fixed
for acceptance-reply because it falls on a holiday or non-business day at the place of
delivery (i.e., at the place of the offeror-addressee, as the case may be),'” both coun-
terpart provisions grant an extension of the period until the first business day that
follows. '

V. CONCLUSION

The provisions dealing with the calculation of the time fixed by the offeror for acceptance
of an offer under the Convention and the UNIDROIT Principles share the same rationale
(i.e., the creation of certainty for the parties contemplating entering into a contract), adopt
the same solutions to the problem they address (i.e., by providing rules based first on
objective evidence of dispatch, whenever such evidence is available), and are worded in
almost completely identical terms.

It is concluded that the counterpart provisions are substantively identical."

HSee Enderlein and Maskow, supra note 3, Comment 5, where the authors state that “[o]nly holidays or
non-business days at the place of business of the offeror are being taken into consideration because those
may not be known to the offeree.”

128¢¢ Enderlein and Maskow, id.: “If, however, the last day of the period falls on a holiday at the place of
business of the offeree and the offeree is prevented from dispatching an acceptance, he has to take this into
account and hand in his acceptance for dispatch earlier.”

13See Schlechtriem P., Uniform Sales Law — The UN-Convention on Contracts for the International Sale
of Goods (Manz, Vienna 1986) 55, also available at <http:/cisgw3.law.pace.edu/cisg/biblio/schlechtriem-
21.html>, where the learned author states, “Legal holidays or non-business days generally have no influence
on the calculation of the deadline (Article 20(2) sentence 1). Parties in international trade cannot be expected
to adjust to the various national, regional, or local holidays [. . .] For the offeree’s reply, however, when the
acceptance could not be delivered to the offeror because of a holiday, sentence 2 allows an extension of the
deadline for acceptance until the first following business day. This should not make the offeror uncertain
because he must reasonably take into account the possibility that the other party would not know of a holiday
which prevents delivery and, therefore, would take advantage of the entire period.” See also Ziegel, supra
note 5, who states that this rule in C1sG Art. 20(2) “is a logical corollary to the reception rule for acceptances
adopted in art. 18(2). Since the acceptance is not effective until it reaches the offeror some provision is
necessary where the last day for acceptance is a non-business day or an official holiday at the offeror’s place
of business. The practical effect of art. 20(2) appears to be to extend the period for acceptance by at least
one day where the notice of acceptance cannot be delivered. It may of course be longer depending on the
circumstances.”

Cf. C1sG Article 9 on the issue of international trade usages applicable to the contract.

4See also the Official UNIDROIT Commentary, also available online at <http://cisgw3.law.pace.edu/cisg/
principles/uni20.html#official>, which states that UP Art. 2.8 “corresponds to C1sG Article 20. For a com-
parison between CIsG Art. 20 and the counterpart provisions of the Principles of European Contract Law,
see Felemegas J., at <http:/cisgw3.law.pace.edu/cisg/biblio/felemegas3.html>.
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Late acceptances: Comparison between the provisions of CISG Art. 21
and the counterpart provisions of the UNIDROIT Principles
of International Commercial Contracts (Art. 2.9)

John Felemegas

I. Introduction
II. Late Acceptance of Offer to Conclude Contract
III. Notice by Offeror Giving Effect to Late Acceptance
1. CISG Art. 21(1)
2. UNIDROIT Principles Art. 2.9(1)
IV. Late Arrival of Acceptance Because of Transmission Delays
1. Cause of Delay Evident to Offeror: Duty to Inform Offeree
a. CISG Art. 21(2)
b. UNIDROIT Principles Art. 2.9(2)
2. Failure So to Inform Offeree: Acceptance Is Effective
a. CISG Art. 21(2)
b. UNIDROIT Principles Art. 2.9(2)
V. Conclusion

I. INTRODUCTION

In Part II of the Convention, entitled “Formation of the Contract,” Article 21 deals with
the issue of late acceptzmce1 by an offeree, the response to that by the offeror, and the
effect that a late acceptance has in the context of contract formation.”

The UNIDROIT Principles, Chapter 2, entitled “Formation,” includes Article 2.9,
entitled “Late Acceptance. Delay in Transmission,” which regulates the same issues con-
cerning late acceptance in contract formation.”

The Convention provides that a late acceptance can nonetheless be effective as an
acceptance, and so do the UNIDROIT Principles. Both the Convention and the Principles
deal with the issue of late acceptance — whether the offeree accepted the offer late or
the acceptance was late merely because of a delay in its transmission — in almost identical
terms.

II. LATE AC