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Preface: International Institutions: Why Constitutionalize?

THOMAS M. FRANCK

[I]t can feel like a project of the utmost seriousness and urgency to interpret the world
in constitutional terms.

—David Kennedy
“The Mystery of Global Governance”

International institutions, with a few minor and ad hoc exceptions, are firmly
grounded in treaties that establish their objectives, conditions of membership,
and internal and external operational parameters. These treaties are binding
on their party members and, perhaps — in the instance of near-universal
organizations — also on nonmembers.

It could be argued that it little matters whether such an institution’s foun-
dational instrument is regarded as a constitution. Yet leading thinkers, such
as the authors of this volume, seem to think the issue is worth serious exami-
nation. They express strongly held views as to why the issue is important and
argue that how it is answered can have a significant impact on the role and
operation of leading international organizations.

An international organization grounded in a constitution, they believe,
has a different gravitas from the many purely ad hoc reciprocal arrangements
made for the passing convenience of states.

The authors of these chapters do not merely note the phenomenon of
greater gravitas but also explore how constitutionalization affects the practice
of an institutionalized system of cooperation. For one thing, it determines
how the institution absorbs the need for change. Whereas a constitutionally
based system accommodates and adapts to its own practice, lesser consensual
arrangements tend to insist on strict literal construction of their terms and
resist their transformation through interpretative practice.

In other words, the way the institution created by a constitutional treaty
is authorized to operate can be affected by the way it actually discharges
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its responsibilities in practice. Consistent patterns in institutional practice
may affect the ambit of the institution’s jurisdiction and its modus operandi.
Other more purely functional cooperative arrangements, when based on a
treaty, are literally tied to the text that establishes their mandates.

One need but examine the evolving scope of jurisdiction exercised by the
UN Security Council to see how the Charter’s license, set out in article 2(7),
to deal with matters not “essentially within the domestic jurisdiction of any
state” has evolved and broadened in practice. Who, in 1945, would have
thought that this jurisdictional formula could evolve to authorize collective
military intervention in situations such as racism and anarchy occurring
solely within a single state? Yet when it came to dealing with apartheid
in Southern Rhodesia and South Africa or social anarchy in Somalia, the
Charter, in the practice of the principal organs of the United Nations, has
been definitely construed to permit intervention. This has been based not on
a strict reading of text but rather on a clearly defining, gradually accruing
body of institutional practice. Because the UN Charter is widely recognized
as constitutional in nature, such adaption in practice is treated as inevitable.

The greater capacity of constitutionalized systems of cooperation to accom-
modate such operational evolution is the reason why keen observers of global
governance insist on the “constitutionalization paradigm.” There is, how-
ever, another valid reason for such insistence. Constitutions, in contrast to
lesser arrangements for ongoing cooperation, contain elements of checks
and balances intended to operate autonomously to prevent abuses of power
by the institution. This may take the form of resisting the incorporation of
new practices that seem to lead in erroneous directions. Precisely because
constitution-based systems are understood to be, like a tree, capable of grad-
ual growth, extra care is taken to trim the branches." Constitutionalized
systems ensure that the power of organic growth does not go institutionally
unchecked and unbalanced.

In practice, this means that constitution-based systems of cooperation are
structured to accommodate a form of separation of powers. This hallmark of
constitutionalization further distinguishes these foundational instruments
from such lesser forms of systematic cooperation as bilateral treaties and
memoranda of understanding.

In the instance of the UN Charter, chapters 4, 5, 10, and 14 set out,
respectively, the jurisdictional parameters of the General Assembly, Security
Council, Economic and Social Council, and International Court of Justice.

! The expression “living tree” was first applied to describe the constitutional capacity for
organic growth in Edwards v. Attorney-General for Canada, [1930] AC 124 (PC), at 136
(Lord Sankey).
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Besides these black-letter texts, the constitutionally based institutions reg-
ularly refer to institutional practice to legitimate the evolving delineation
that separates and coordinates the inevitably overlapping jurisdictions of the
respective organs.

An example is the practice that has propelled the Security Council into
responsibility for administering territories in transition. This used to be an
exclusive prerogative of the Trusteeship Council and the 73(e) Committee of
the General Assembly. More recently, however, in response to the challenge
of an array of civil wars and failed states (Yugoslavia, Somalia, East Timor)
the role of intervenor has increasingly devolved to the Security Council.

Practice and text, in a constitutionally based system, are supplemented
by jurisprudence. When an institution is constitutionally based, the juris-
dictional boundaries are usually policed and supervised by a tribunal. In
the instance of the United Nations, this function is performed by the Inter-
national Court of Justice, which, for example, has rendered opinions as to
the respective (and overlapping) powers of the Security Council and General
Assembly,” and those of the Security Council vis-a-vis the International Court
of Justice itself.’

Implicit in such a constitutionalized system is the idea of judicial review,
which subordinates assumptions of institutional jurisdiction to review for
exces de pouvoir to prevent those powers given to international institutions
from incurring the self-aggrandizement that afflicts all concentrations of
power. This notion of judicial review acts as a balance to correct practices
that, if left unrestrained, would facilitate excessive jurisdictional imperialism.
A constitutionally based international organization is marked by an institu-
tional process for determining, through “second opinions,” when a part of
the system is threatening to spin out of control.

It is the institutional capacity to limit evolutionary development through
judicial review that justifies and legitimates the capacity of constitutionally
based institutions to evolve in practice. It thus appears, paradoxically, that
the constitutionalization of international systems of ongoing cooperation
has the effect both of facilitating reform through the accommodation of
institutional practice and of containing that impetus within limits impartially
deducible from the tenor of the foundational instrument. The UN Charter
is dramatic evidence of the capacity to achieve institutional reform through
institutional practice, something richly illustrated by the ensuing chapters of

2 Certain Expenses of the United Nations (art. 17, para. 2, of the Charter), (Advisory Opinion),
1962 I.C.J. Reports 151.

3 Question of Interpretation and Application of the 1971 Montreal Convention Arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States), Preliminary
Objections, 1998 I.C.J. Reports 115.
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this book. But, the same Charter, by institutionalizing judicial review by the
International Court of Justice, also creates the opportunity and the means for
subjecting practice to scrutiny for conformity to the Charter’s foundational
parameters.

Of the several indicators of a constitutionalized system of institutionalized
cooperation among states, this may be the most functionally significant: that
it separates the respective areas of jurisdiction both among the organs of the
institution and between the institution and its member states. In making
this important move to a separation of powers, the foundational instrument,
if it is to operate as a constitution, ensures that the lines separating the
various concentrations of jurisdiction among the institution’s organs will
be patrolled by an independent expert legal body, such as the International
Court of Justice. So will be the allocation of powers between the institution
and its members. These lines of demarcation are essential to the efficacy of
the institution, to its ability to adjust to changing priorities and issues, and
to prevent it from growing into a Leviathan.

If a body like the United Nations is to retain its vitality and relevance over
many decades of changing agendas, the distribution of functions and powers
among its principal organs must be amenable to change through innovative
practice and without necessarily invoking the cumbersome process of formal
treaty amendment. The system must be capable of spontaneous regeneration
through modifications achieved by agreed practice. Yet such regeneration
must not go unchecked and unbalanced. To that end, the system must be “con-
stitutional” — capable of organic growth, yet growth controlled by checks and
balances deployed by a legitimate institutional umpire. To that end, the UN
system is constitutionalized by the inclusion of a legitimate organ authorized
to render “second opinions” regarding issues of jurisdiction arising among
the principal organs and between the institution and its state members.

Thus, it is apparent that the issue of constitutionalization, which is so
thoroughly canvassed in this volume, is far from one purely of theory but
rather concerns itself profoundly with institutional efficacy. Is the institution
capable of gradual, autochthonous growth, and, paradoxically, is it capable
itself of curbing the institutional appetite for unlimited expansion of its
powers? If, as in the instance of the United Nations, the answer is “yes,”
then its architects, almost certainly, have written a constitution. That makes
it appropriate, as David Kennedy points out in his chapter, to think of the
project of this book “not only as description but also as program.” The point
of recognizing the UN Charter as a constitution is to unleash the institution’s
capacity to evolve while subjecting that capacity to independent review for
consistency with the institution’s stated, essential purposes.
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PART I: WHAT IS
CONSTITUTIONALIZATION BEYOND
THE STATE?

Understanding the Demand for International
Constitutionalization






1. A Functional Approach to International
Constitutionalization

JEFFREY L. DUNOFF AND JOEL P. TRACHTMAN

The problem of international constitutionalism is the central challenge faced by
international philosophers in the twenty-first century.!

Introduction

This is a book about constitutional practice — and constitutional discourse —
at transnational sites of governance. For some readers, this may seem an odd
topic. As a historical matter, constitutional discourse has predominantly —
but not exclusively — occurred in the domestic legal setting. However, as
described in the essays in this volume, recent years have witnessed an intensi-
fication of constitutional discourse in many sites of transnational governance.
In response, a rapidly growing body of scholarship explores the existence and
implications of international constitutions. Drawing on insights from schol-
arship in international relations, international law, and global governance,
the essays in this volume extend earlier efforts and describe, analyze, and
advance international constitutional debates. To do so, these chapters exam-
ine the conceptual coherence and normative desirability of constitutional
orders beyond the state and explore what is at stake in debates over global
constitutionalism.

' Philip Allot, The Emerging Universal Legal System, 3 INT'L L.F. 12, 16 (2001).

We are grateful to Bill Alford, Louis Aucoin, Antonia Chayes, Daniel Drezner, Michael Glennon,
Ryan Goodman, Hurst Hannum, Ian Johnstone, David Luban, Gerry Neuman, Jeswald Salacuse,
Beth Simmons and Carlos Vazquez for exceptionally detailed reactions to earlier drafts. Versions
of this paper were presented at seminars or workshops at the Fletcher School of Law and
Diplomacy, Harvard Law School, Kennedy School of Government, Michigan Law School, and
the Woodrow Wilson School at Princeton University, and we are grateful to participants at these
events for useful comments and criticisms.
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This is a particularly auspicious time to undertake such a project. As dis-
cussed below, the enhanced salience of debates over constitutional orders
beyond the state reflects, in part, larger trajectories in international relations,
including the increased density and reach of international norms, the increas-
ing importance of new legal actors in international legal processes, and the
rise of new topics of international legal regulation — along with an increas-
ing sense that some of these developments threaten elements of domestic
constitutional structures. Furthermore, debates over constitutionalization
occur as the international community continues to adjust to the end of the
bipolar era and as questions arise over the role and status of international
norms in a rapidly changing international order. More broadly, debates over
international constitutionalization are part of broader inquiries into global
governance that are occurring in the international legal academy and in the
policy sciences more generally, including around the concepts of legal plural-
ism and new governance. Thus, this volume appears at a time of great ferment
in the highly diffuse and pluralistic processes of global governance, and at a
scholarly moment consisting, as David Kennedy notes in his contribution,
“both of great unknowing and of disciplinary reinvention.”

In this brief introduction, we do not attempt a comprehensive survey of
these diverse and complex trends. Rather, for current purposes it is suffi-
cient to outline briefly some of the most important developments that have
led to the current fascination with global constitutionalization. After situat-
ing debates over constitutionalization in this larger context, we argue that a
functional approach to questions of global constitutionalization can be par-
ticularly fruitful at this time. As explained in more detail below, a functional
approach can provide a set of conceptual tools and inquiries that schol-
ars can use to identify and evaluate constitutional developments in various
international domains.

We posit that the distinguishing feature of international constitutionaliza-
tion is the extent to which law-making authority is granted (or denied) to
a centralized authority. We thus focus on the extent to which international
constitutions enable or constrain the production of international law. We
also provide an additional goal of international legal constitutionalization:
supplementing domestic constitutions that have been reduced in effect due
to globalization. Hence our approach is largely taxonomic, rather than nor-
mative, and we take no position in this chapter on the general utility or
desirability of international constitutionalization.

After outlining this approach to the functions of constitutionalization, we
explain how a number of mechanisms associated with constitutionalization —
including fundamental rights, direct effect, supremacy, and others — might
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be understood in terms of these functions. We then provide a constitutional
matrix that identifies which constitutional mechanisms are found in var-
ious international regimes and that is a tool for comparison and analysis
of different constitutional settlements. We conclude this chapter with some
brief observations regarding the relationship between constitutionalization
and constitutional pluralism, constitutional coordination, and constitutional
synthesis.

I. The Demand for International Constitutionalization

A number of contemporary developments contribute to the demand for
international constitutionalization. For current purposes, we focus on two
of these developments: globalization and the fragmentation of international
law. Although the two developments are related, and in some ways mutually
reinforcing, for ease of exposition we treat them separately in the paragraphs
that follow.

A. Globalization

Globalization is the umbrella term used to capture the enormous increase in
the flow of people, capital, goods, services, and ideas across national borders.
Several influential strands of thought suggest that pressures for international
constitutionalization are a product of globalization and the accompanying
increase in the reach and density of international legal norms. One goal of this
volume is to examine this claim critically: to what extent does globalization
drive constitutionalization in international law? In his contribution to this
volume, Joel Trachtman analyzes the causes and consequences of constitu-
tionalization at the WTO in terms of constitutional economics, focusing on
globalization’s role.

Preliminarily, we note as a descriptive matter that globalization has a mutu-
ally reinforcing relationship with certain types of international law, including
prominently those types that advance market liberalization. The relationship
is mutually reinforcing because, on the one hand, the increase in transna-
tional activities associated with globalization induces greater demand for
many forms of ordinary international law, including international economic
law. On the other hand, international economic law facilitates the interna-
tional flows of goods, capital, people, and ideas associated with globalization.

Other types of international law, such as human rights law or environmen-
tal law, generally do not promote globalization per se. However, these bodies
of law may expand to address regulatory concerns that arise only with global-
ization — such as concerns regarding transnational externalities or regulatory
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competition — or with the advance of international law aimed at market
liberalization. To the extent that international law of economic integration,
international environmental law, and at least some types of human rights
law address these types of concerns, perhaps they should be understood as
subconstitutional or ordinary international law.

Hence, globalization expands the set of possible beneficial cooperative
arrangements. At the same time, the increased transnational interactions that
globalization enables give rise to the possibility of various forms of market or
political failure. Therefore, increased globalization may make it more valuable
for actors to enter into denser legal and institutional relationships, includ-
ing constitutionalized relationships. Indeed, there may be a dialectical rela-
tionship between globalization and constitutionalization along the following
lines: Technological and social change yields greater possibilities for beneficial
international interactions, including prominently international commerce,
but also including international environmental stewardship, international
cooperation to combat organized crime, and so on. International legal rules
become more valuable to realize the increased benefits of these international
interactions. Increasing demand for production of international legal rules
gives rise to increasing demand for international constitutional norms and
processes that facilitate the production of international legal rules.

B. Fragmentation

Another prominent strand of thought understands international constitu-
tionalization as a response to the fragmentation of the international legal
order. International law is the product of highly decentralized processes.
Specifically, international norms often develop in specialized functional
regimes, such as human rights, environment, trade, or international criminal
law. Each functionally differentiated area of law has its own treaties, prin-
ciples, and institutions. However, the values and interests advanced by any
particular regime are not necessarily consistent with those advanced by other
specialized regimes. In practice, specialized law making, institution building,
and dispute resolution in any particular field tend to be relatively insulated
from developments in adjoining fields, risking inconsistent judgments, con-
flicting jurisprudence, and outcomes that fail to take sufficient account of the
full range of relevant values.

Recent practice reveals several ways that conflicts can arise. Perhaps most
dramatically, different tribunals can provide conflicting interpretations of
a particular legal norm. Thus, for example, in considering whether Serbia
and Montenegro was responsible for the acts of irregular forces during the
conflict in the former Yugoslavia, the International Criminal Tribunal for
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the Former Yugoslavia (ICTY) considered the International Court of Justice’s
(ICJ) pronouncements regarding state responsibility in the Nicaragua case.
The ICTY determined that the ICJ’s interpretation was not a correct statement
of international law on state responsibility and articulated its own test for
determining when states are responsible for acts by irregular militias.” There-
after, the ICJ revisited the question of state responsibility and reaffirmed the
Nicaragua test. The IC] found the ICTY’s interpretation to be “unsuitable”
and its arguments in favor of adopting its test “unpersuasive.”” Furthermore,
domestic and international tribunals can interpret the same international
norm differently.*

Alternatively, conflicts can arise when an international body declines to
follow a general rule of international law on the grounds that a lex specialis
rule applies. A well-known example of this type of conflict occurred in the
Belilos case, where the European Court of Human Rights (ECHR) declined
to apply the general rules concerning treaty reservations and held (1) that
a state’s purported reservation to a treaty was invalid and (2) that the state
was bound by the treaty.” Notably, the ECHR has justified its departure
from established rules on treaty reservations by invoking the constitutional
character of the European Convention on Human Rights.®

Moreover, conflicts can arise when disputes are considered by multiple
fora in which potentially inconsistent norms from different international
legal regimes are applicable. For example, the Chile-European Community
swordfish dispute was submitted to World Trade Organization (WTO) dis-
pute settlement and to a special chamber of the International Tribunal for
the Law of the Sea. Notably, this form of conflict is not limited to interstate
disputes; the proliferation of human rights and investment tribunals has
enabled private parties to pursue identical or related claims in multiple fora,
either simultaneously or sequentially. Multiple litigations arising out of the
same facts raise serious efficiency and finality concerns as well as, of course,
the very real possibility of conflicting judgments.”’

2 Prosecutor v. Tadic, Case No. IT-94-1-A, Judgment, para. 145 (July 15, 1999).

See Case Concerning the Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) 2007 I.C.].
91 (Feb. 26), at para. 404 (“unpersuasive”); id. at para. 406 (“unsuitable”).

See Sanchez-Llamas v. Oregon, 548 U.S. 331, 356 (2006).

Belilos v. Switzerland, 132 Eur. Ct. H.R. (ser. A) (1988).

SeeLoizidou v. Turkey, 310 Eur. Ct. H.R. (ser. A), at para. 75 (1995) (preliminary objections).
For a particularly notorious example of inconsistent judgments, compare Lauder v. Czech
Republic, UNCITRAL, Final Award (Sept. 3, 2001) (London arbitral tribunal finds that
state action did not constitute expropriation, did not violate obligation to provide fair
and equitable treatment, and did not breach duty to provide investor with full protection

N o v
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Finally, conflicts can arise when bodies “located” in one specialized area
of international law are asked to interpret or apply norms generated in other
specialized areas. For example, in the Beef-Hormones dispute, the European
Community asked the WTO’s Appellate Body (AB) to apply the precautionary
principle in the context of the European Community’s ban on beef from cattle
treated with certain hormones. The AB suggested that the precautionary
principle might be part of international environmental law but not general
international law, and in any event was not applicable to the dispute. Similarly,
in the GMO dispute, a WTO panel declined the invitation to refer to an
international environmental treaty, and in the Soft Drinks dispute between
the United States and Mexico, the AB declined to determine rights and duties
under the North American Free Trade Agreement. These disputes suggest that
the same case might be resolved differently in different tribunals, depending,
inter alia, on the law that they apply.

Many claim that fragmentation raises questions about “[international
law’s] stability as well as the consistency of international law and its compre-
hensive nature” — a view that finds expression in this volume in essays by
Andreas Paulus and Mattias Kumm. To the extent that fragmentation arises
because of the lack of centralized legislative and adjudicative institutions,
constitutionalization can respond by providing centralized institutions or by
specifying a hierarchy among rules or adjudicators. That is, constitutional-
ization can be seen as a way of introducing hierarchy and order, or at least
a set of coordinating mechanisms, into an otherwise chaotic system marked
by proliferating institutions and norms. Hierarchically superior norms and
coordinating mechanisms can manage or resolve legal conflicts and thereby
produce greater predictability and certainty for actors subject to the rules.

On the other hand, the claim that constitutionalization can bring order to
an otherwise highly fragmented legal domain is highly controversial. Some
claim that this argument presupposes a broad global agreement around core
values that simply does not exist. Others view efforts to understand con-
stitutionalization along these lines as thinly veiled political efforts by one
specialized legal order or, more precisely, by specific international actors, to
claim normative priority for one set of international legal norms over alterna-
tive norms. Indeed, some go as far as characterizing the quest for legal unity

and security) with CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Final Award
(Mar. 14, 2003) (Stockholm tribunal, considering the same fact pattern, finds state action
to constitute expropriation, to violate fair and equitable treatment, and to deny investor full
protection and security).

8 See, e.g., International Law Commission, Report of the International Law Commission on
Long-term Programme of Work, ILC (LII)/WG/LT/L.1Add. 1 (July 25, 2000) at 26.



A Functional Approach to International Constitutionalization 9

through constitutional norms as “a hegemonic project.”” Others counter that
the search for ways to mediate among different values is simply recognition —
common in the domestic sphere — of the inescapable need to make trade-
offs between different values. Thus, one of the issues explored throughout
this volume is whether and in what circumstances constitutionalization is a
normatively desirable response to the challenges posed by fragmentation.

Although we have discussed globalization and fragmentation separately,
the phenomena are related. Increased globalization generates pressures for
greater numbers of international rules in more areas of international life.
And a greater density of international norms in greater numbers of function-
ally separate international regimes heightens the dangers associated with the
fragmentation of international law. Hence, two of the most important devel-
opments contributing to pressures for international constitutionalization are
deeply connected.

II. The Functional Dimensions of International
Constitutionalization: Enabling, Constraining,
and Supplemental Constitutionalization

Just as the relations among globalization, fragmentation, and constitutional-
ization are complex, so, t0o, is the phenomenon of international constitution-
alization itself. Hence, many of the essays in this volume devote considerable
energies to the descriptive task of explaining the roles and functions of con-
stitutional norms on the international plane. In this section, we begin to
develop a functionalist approach to identifying and analyzing international
constitutionalization.

Our functional methodology permits us to avoid the definitional conun-
drums that mark so much of the literature on constitutionalism beyond
the state. A functionalist approach permits conceptual analysis that is not
premised upon a definition setting forth a group of necessary and suffi-
cient conditions which determine whether a given order is constitutional or
not. This “check list” approach to constitutionalization tends to push dis-
course towards terminological disputes, and thereby divert attention from
substantive analysis. The definitional approach can also mistakenly suggest
that international constitutionalism is a binary, “all or nothing” affair. As
this chapter suggests, constitutionalism consists of a type — rather than a
quantum — of rules.

° Martti Koskenniemi, Global Legal Pluralism: Multiple Regimes and Multiple Modes of Thought
5 (2005) (unpublished manuscript, on file with authors).
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Undoubtedly, our functional approach to global constitutionalization suf-
fers from the lack of certainty that a check list or other bright line approach
would provide. But a functionalist methodology has the virtue of directing
attention to the appropriate inquiry: the purposes that international consti-
tutional norms are intended to serve. Thus, we turn to a description of the
three key purposes that international constitutional norms serve.

For current purposes, we highlight three important functions that interna-
tional constitutional norms play: (1) enabling the formation of international
law (i.e., enabling constitutionalization), (2) constraining the formation of
international law (i.e., constraining constitutionalization), and (3) filling
gaps in domestic constitutional law that arise as a result of globalization
(i.e., supplemental constitutionalization). In this section, we explain these
three functions. We draw a bright line between measures designed to achieve
these three functions, on the one hand, and ordinary international law,
on the other hand. To the extent that a measure performs these functions, it
is a rule of international constitutional law.

After completing our discussion of these three functions, in section III we
explain how each of these functions is implemented through seven mecha-
nisms that are commonly associated with constitutionalization: (1) horizon-
tal allocation of authority, (2) vertical allocation of authority, (3) supremacy,
(4) stability, (5) fundamental rights, (6) review, and (7) accountability or
democracy. Note that we assess these mechanisms with respect to how they
implement the enabling, constraining, and supplemental constitutional func-
tions. These mechanisms are distinct ways to achieve these functions, but in
this chapter we do not develop a theory of the relationship and choice among
these mechanisms.

A. Enabling Constitutionalization

First, some constitutional norms enable the production of ordinary interna-
tional law (i.e., enabling constitutionalization). Treaty provisions that endow
international bodies with the ability to create secondary international law
fall into this category. For example, the treaties establishing the European
Union set forth complex procedures for the creation of secondary union
legislation. Similarly, the United Nations Charter, discussed by Bardo Fass-
bender and Michael Doyle in their contributions to this volume, empowers
the Security Council, under certain circumstances, to establish norms that
are binding upon UN member states. These are prominent examples of what
we understand as enabling constitutionalization. International tribunals, as
well, sometimes engage in enabling constitutionalization. Landmark Euro-
pean Court of Justice (EC]) decisions, such as Costa v. ENEL, Van Gend en
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Loos, and others discussed in Daniel Halberstam’s contribution to this vol-
ume, are examples of international bodies effectively reallocating law-making
authority both among various international actors and between national and
supranational actors.

From the perspective of new institutional economics, including constitu-
tional economics, enabling constitutionalization may be understood as an
aggregate allocation of authority, in the sense that it allocates authority over
multiple decisions at once, in a general or nonspecific way. Enabling consti-
tutionalization determines allocations of authority rather than the content of
the specific exercise of authority. Because of this aggregate nature, and because
constitutional mechanisms operate over time, these are also allocations under
aveil of uncertainty as to the distributive outcome of the aggregate allocation:
the distributive consequences of the specific rules that will be established are
not known in advance. The institutionalization associated with this allocation
of authority becomes valuable when it enables relevant actors to cooperate
more effectively: when it reduces either transaction costs or strategic costs
of cooperation, or when it enables these actors to enter into cooperative
arrangements that would otherwise have been unavailable.

B. Constraining Constitutionalization

Second, some international constitutional norms constrain the production
of ordinary international law (i.e., constraining constitutionalization). Thus,
for example, the European Court of Human Rights has consistently held
that rules of the European Convention on Human Rights take precedence
over other treaty commitments made by member states. The convention has
a constitutional dimension insofar as it constrains the making or effect of
inconsistent international law. Similarly, any number of foundational inter-
national legal norms — we might think of the constitutional commitment to
state sovereignty,'’ and international norms of a jus cogens character — act as
constraints on the production of ordinary international law.

Notably, enabling and constraining constitutionalization often appear
together. Thus, for example, article 24(1) of the UN Charter confers cer-
tain powers on the Security Council; article 24(2) provides that, in exercising
these powers, “the Security Council shall act in accordance with the Purposes
and Principles of the United Nations.” Thus, as Tom Franck notes in his
preface to this volume, constitutionalized systems both authorize the exercise

10 See, e.g., IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law 287 (Oxford Univ.
Press 6th ed. 2003) (characterizing the sovereignty and juridical equality of states the “basic
constitutional doctrine of the law of nations™).
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of power and ensure that the exercise of power “does not go institutionally
unchecked and unbalanced.”

To the extent that constraining constitutionalization limits the scope of
international law, it constrains the ability of states to use international law to
effect certain purposes. In many instances, constraining constitutionalization
preserves state autonomy and, to the extent international law would other-
wise constrain individuals, individual autonomy. In other instances, where
international law promotes individual liberties, as, for example, in connec-
tion with human rights law or certain types of international economic law,
constraining constitutionalization may limit the scope of individual protec-
tions.

The notion of constraining constitutionalization outlined here suggests
a rather different approach to the relationship between human rights law
and international constitutionalization from that found in most of the liter-
ature. As Stephen Gardbaum points out in his contribution to this volume,
most arguments over the constitutional nature of international human rights
norms focus on the vertical dimension of human rights law and, specifically,
the ways in which human rights norms empower individuals and protect them
from certain forms of state action. For our purposes, however, much of this
corpus of law should be considered ordinary international law, as it constrains
domestic action. However, to the extent that international norms constrain
international legal or international organizational action, they should be con-
sidered international constitutional law: constraining constitutionalization. "’

With this understanding, it is ordinarily a category mistake to characterize
as international constitutional law those forms of international law designed
to constrain domestic action (but see our discussion of supplemental consti-
tutionalization herein). Imposing constraints on state action is the function
of ordinary international law, although it is certainly true, as Gardbaum

I For current purposes, we identify this category of international constitutional law but take
no position on the debate over which, if any, human rights or other customary norms
apply to specific international organizations. For a sense of the debate, see, e.g., ILA Report
of the 71st Conference, Berlin, Aug. 16-21, 2004, Report of the International Law Associa-
tion Committee on Accountability of International Organizations, available at http:/[www
.ila-hq.org/en/committees/index.cfm/cid/9 (last accessed March 10, 2009); ANDREwW
CraPHAM, HUMAN R1GHTS OBLIGATIONS OF NON-STATE ACTORS (Oxford Univ. Press 2006)
(discussing, inter alia, human rights obligations of the United Nations, World Bank, WTO,
and other international organizations). For recent work on the international legal responsi-
bility of international organizations, see Giorgio Gaja, First Report of the Special Rapporteur,
U.N .Doc. A/CN.4/532 (2003); Giorgio Gaja, Second Report of the Special Rapporteur, U.N.
Doc. A/CN.4/541 (2004); Giorgio Gaja, Third Report of the Special Rapporteur, U.N. Doc.
A/CN.4/553 (2005) (draft articles).
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suggests, that some of these ordinary international law norms may perform
a constitutional function at the state level.

We expect to see greater demands for constraining constitutionalization
as international law becomes more demanding and intrusive, and particu-
larly with moves toward international law making without unanimous state
consent. The European Union provides a striking example in this regard.
Over time, various EC and EU treaties have shifted legislative authority away
from the member-state-dominated Council and have increased the use of
majority voting. We understand these developments as enabling constitu-
tionalization. However, enabling moves will virtually inevitably prompt con-
straining moves. One notable constraining move is the Maastricht Treaty’s
subsidiarity clause, which provides that the European Community “shall
take action. .. only if and in so far as the objectives of the proposed action
cannot be sufficiently achieved by the member-States and can therefore, by
reason of the scale or effects of the proposed action, be better achieved by
the Community.”'” The subsidiarity principle is a critical reaction to gradual
shifts in legislative authority to EC institutions and is intended to limit the
reach of EU legislation and thereby preserve a degree of national and local
regulatory autonomy. '’

We also expect to see greater demands for constraining constitutionaliza-
tion following the creation of strong forms of international adjudication.
Here, the field of investment provides a good example. Before 1995, rela-
tively few international investment disputes were submitted to international
arbitration. However, in recent years, states have entered into more than one
thousand investment treaties. All of these treaties grant investors a set of spe-
cific substantive rights, and virtually all of the treaties give investors a direct
cause of action against the host state. As a result, the number of investment
arbitrations has increased exponentially — as has the number of inconsistent
or otherwise problematic awards — giving rise to what practitioners and com-
mentators have characterized as a legitimacy crisis. Current debates over the
need for a standing appellate body to correct legal errors and bring coherency
to this body of law can be understood as calls for a form of constraining
constitutionalization.'*

12 Treaty Establishing the European Community, art. 3b, Nov. 10, 1997, 1997 O.J. (C340) 3.

13 See Edward T. Swaine, Subsidiarity and Self-Interest: Federalism at the European Court of
Justice, 41 Harv. INT’L L.J. 1, 4-6 (2000).

4 See, e.g., Susan D. Franck, The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing
Public International Law through Inconsistent Decisions, 73 FORD. L. Rev. 1521 (2005);
William H. Knull III & Noah D. Rubins, Betting the Farm on International Arbitration: Is
It Time to Offer an Appeal Option? 11 Am. Rev. INT’'L ArB. 531, 559-563 (2000). See also
19 U.S.C. § 3802(b)(3)(G)(iv) (2000) (grant of trade promotion authority to the president,
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C. Supplemental Constitutionalization
Finally, we identify a third category of norms that seems to merit inclusion
in international constitutional law. Some argue that the increasing scope and
density of international norms reduces, or threatens to reduce, the effect of
certain types of domestic constitutional law. A third category of international
constitutional law thus consists of international legal norms that arise in
response to domestic constitutional deficiencies, particularly where the defi-
ciency either arises from or is exacerbated by increased globalization and the
increasing density of international law. We call this third category “supple-
mental constitutionalization.”'> Perhaps the best way to understand supple-
mental constitutionalization is as a way to maintain a steady equilibrium of
constitutional arrangements in the domestic setting, under globalization. To
maintain such an equilibrium, it sometimes becomes necessary to protect or
promote domestic constitutional values at the international level.
Supplemental constitutionalization can be distinguished from enabling
and constraining constitutionalization because it represents a particular type
of constitutional subsidiarity. Constitutional subsidiarity implies that under
some changes in technological or social circumstances, the vertical level at
which it is appropriate to guarantee certain constitutional values may change.
Supplemental constitutionalization responds to gaps in the domestic law
constitutional framework that are created or accentuated by globalization.
These gaps may take the form of failure to apply constitutional rules to cir-
cumstances that are difficult to distinguish from those to which domestic
constitutional rules ordinarily apply but that are outside the reach of domes-
tic constitutional rules, conflicts between the constitutional rules of different
states, or the possibility of unstable or inefficient competition between con-
stitutional rules of different states. One response to these phenomena is to
agree on rules determining the scope of application of different states’ con-
stitutional rules — we might call these “choice of constitutional law rules.”'®
An alternative response to these phenomena is to harmonize constitutional
law rules or to establish constitutional law rules at the international level.

requiring that future trade agreements have “an appellate body or similar mechanism to
provide coherence to the interpretation of investment provisions in trade agreements”).
For an argument that an appellate tribunal is unwise and unnecessary, see Steven R. Ratner,
Regulatory Takings in Institutional Context: Beyond the Fear of Fragmented International Law,
102 Am J. INT’L L. 475 (2008).

For an alternative approach to this general idea, see Anne Peters, Compensatory Constitu-
tionalism: The Function and Potential of Fundamental International Norms and Structures,
19 LemeN J. INT’L L. 579 (2006).

Elsewhere, Trachtman refers to these as “tertiary rules.” Joel P. Trachtman, The Constitutions
of the WTO, 17 Eur. J. INT’L L. 623 (2006).
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Both types of supplemental constitutional response, as they act on domestic
legal systems rather than regulate the international legal system, share some
features with ordinary international law. However, to the extent that these
international norms address issues heretofore addressed by domestic con-
stitutional rules, we believe that it is appropriate to consider supplemental
constitutionalization a form of international constitutionalization. In addi-
tion, some types of what we have called “constraining constitutionalization”
may also be understood in terms of supplemental constitutionalization. That
is, where constraining constitutionalization arises as a result of the increasing
authority of international legislative or adjudicative institutions, perhaps at
the expense of the authority of domestic institutions that were under domes-
tic constitutional constraint, constraining constitutionalization may play a
supplemental role.

A few examples illustrate the dynamic we have in mind. Consider, for
example, several well-known interactions between the German Federal Con-
stitutional Court (Bundesverfassungsgericht) and the ECJ. In Solange I, the
German Federal Constitutional Court was faced with a claim that a Euro-
pean Community enactment violated rights guaranteed by the German Con-
stitution. Although the ECJ had previously declared that Community law
was supreme over domestic law, the German court held that it nevertheless
had a duty to review Community enactments for consistency with the Ger-
man Constitution, particularly in light of the absence of fundamental rights
jurisprudence to constrain Community action.'”

In response to the Solange I court’s implicit suggestion that the Commu-
nity internalize human rights norms, the ECJ began to review Community
legislation for consistency with fundamental individual rights — despite the
absence of any treaty provision defining those fundamental rights or autho-
rizing the court to engage in this form of judicial review. We can understand
this development as an example of an international regime responding to
pressures for international constitutional norms that constrain the scope of
international legal activity, and thus preserve spheres of state autonomy and
individual rights. It is an example of supplemental constitutionalization, in
which the rising capacity of international institutions induces demands to
supplement domestic constitutions by establishing constitutional rules at the
international level. It is also an example of constraining constitutionalization
“arising from below,” in that to ensure the reliability of international norms,

17 Internationale Handelsgesellschaft v. Einfuhr- und Vorratsstelle fur Getreide und Futtermit-
tel (SolangeI), 37 BVerfG 271 (1974), 2 CommoN MKT. L. REv. 540. See also In re Application
of Wunsche Handelsgesellschaft (Solange II), 73 BVerfGE 339 (1987), 3 ComMON MKT. L.
REev. 225.
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the ECJ and later the European Union were impelled to develop a doctrine
of fundamental rights at the EU level.'®

Similar concerns have arisen in the context of UN Security Council actions
imposing sanctions on individuals and firms suspected of involvement in
terrorist activities. In 1999, Security Council Resolution 1267 created a com-
mittee that maintains a list of individuals and entities to which sanctions
apply. The committee decides, by consensus, whether to add names to this
list. However, this process was criticized for lack of transparency and due pro-
cess in listing and delisting decisions.'” In response to these criticisms, and
various legal challenges to listing decisions, the committee established guide-
lines that set forth new standards for listing decisions, including a requirement
for more detailed information about entities to be listed. However, domestic
laws implementing committee decisions continue to be challenged as vio-
lating rights traditionally protected by domestic constitutions, including the
right to a fair hearing, the right to respect for property, and the right to
effective judicial review. Again, where international tribunals effect func-
tions that have traditionally been the prerogative of domestic tribunals, we
see demands for supplemental constitutionalization to maintain safeguards
that have been developed in domestic constitutions. We can also understand
these challenges as part of larger efforts to seek constraining constitutional-
type norms that impose legal constraints on Security Council action in this
area.

These issues have been litigated in the European Union. In an opinion
released as this volume was going to press, the ECJ annulled a Council
regulation giving effect to a Security Council resolution requiring that assets
of those associated with Al-Qaeda of the Taliban be frozen. The court ruled
that the regulation violated the right to be heard and the right to effective
judicial review. Although the court carefully noted that it was reviewing the
lawfulness of a Community act, and not the lawfulness of the Security Council
decision itself, we can nevertheless understand this opinion as an example

8 We borrow this phrase from Harold Koh, who emphasized the idea of constitutionalization
from below at a presentation he delivered at the “Ruling the World?” book workshop.

19" See, e.g., Bardo Fassbender, The Responsibility of the UN Security Council to Ensure That Fair
and Clear Procedures Are Made Available to Individuals and Entities Targeted with Sanctions
under Chapter VII of the UN Charter (Mar. 2006) (study commissioned by the UN Office
of Legal Affairs); Council of Europe, European Convention on Human Rights, Due Process
and UN Security Council Counter-Terrorism Sanctions (Feb. 2006). For a detailed account
of Security Council actions in this regard, see Ian Johnstone, Legislation and Adjudication
in the UN Security Council: Bringing Down the Deliberative Deficit, 102 Am. J. INT’L L. 275
(2008).
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of the resistance that can arise when international norms are perceived as
inconsistent with domestic constitutional guarantees.”’

Finally, consider various controversial U.S. actions in the war on terror
that implicate transnational interests, including the extraordinary rendition
of suspected terrorists to states accused of committing torture and the com-
mission of human rights abuses against terrorist suspects by U.S. agents at
sites outside of the United States. As of this writing, the extent to which
U.S. constitutional protections apply to these acts has not been definitively
resolved.”! If domestic courts ultimately determine that domestic consti-
tutional protections do not apply to these sorts of fact patterns, we would
expect renewed pressure for supplemental international constitutional norms
in these areas.”

Thus, international constitutionalization may arise (1) to enable or reg-
ularize the processes for making ordinary international law under circum-
stances where more efficient production of law seems desirable (i.e., enabling
constitutionalization), (2) to constrain the production of ordinary interna-
tional law, preserving a sphere of autonomy for the state or other actors

20 Kadi and Al Barakaat v. Council and Comm’n, Joined Cases C-402/05 P and C-415/05 P,
2008 E.C.R. 299.

See, e.g., Boumediene v. Bush, 553 U.S. __ (2008) (Detainee Treatment Act unconstitutionally
suspends rights of alien enemy combatants to petition for writ of habeas corpus); El-Masri v.
United States, 479 F.3d 296 (4th Cir. 2007) (dismissing suit by individual allegedly detained
as part of the Central Intelligence Agency’s extraordinary rendition program and tortured
on grounds that case could not proceed without disclosing state secrets), cert. denied, 128 S.
Ct. 373 (2007); Arar v. Ashcroft, 532 E.3d 157 (2d Cir. 2008) (dismissing suit by alien against
United States and government officials alleging that he was mistreated and then removed to
Syria, where he was tortured).

Disputes over the extraterritorial reach of fundamental rights and constitutional norms
are not new. See, e.g., The Insular Cases, 182 U.S. 1 (1901) (addressing whether U.S. Con-
stitution applies in territory that is not a state). With globalization, increasing numbers
of cases involving the extraterritorial application of fundamental rights are arising before
international and domestic tribunals. See also Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, 2004 I.C.]J. Rep. (July 9) (ICCPR “is applicable in
respect of acts done by a State in the exercise of jurisdiction outside its own territory); Case
Concerning Armed Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda, 2005 I.C.J. Rep. 168 (Dec. 19) (international human rights and humani-
tarian treaties apply to acts in occupied territories); Ocalan v. Turkey, 2005-IV Eur. Ct. H.R.
131 (Grand Chamber) (overseas arrest of separatist leader); Bankovic v. Belgium, 2001-XII
Eur. Ct. H.R. 333 (Grand Chamber) (legality of NATO bombing of Serbia); Ben El Mahi
v. Denmark, 2006-XV Eur. Ct. H.R. (aliens abroad injured by hate speech in Denmark);
Munaf v. Geren, 128 S. Ct. 2207 (2008) (U.S. Constitution does not prohibit transfer of
U.S. citizens detained by U.S. military in Iraq to Iraqi custody despite possibility of torture);
Atamirzayeva v. United States, 77 Fed. Cl. 378 (2007), affd, 524 F.3d 1320 (Fed. Cir. 2008)
(rejecting alien’s claim for compensation when foreign government, with cooperation from
U.S. government, took her land adjoining U.S. embassy).

21
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(i.e., constraining constitutionalization), or (3) to supplement domestic con-
stitutional protections (i.e., supplemental constitutionalization).

Some might argue, alternatively, that the critical functional feature of any
constitution is a settlement regarding the fundamental structure of society. So,
the type of inquiry that Rawls made in A Theory of Justice, for example, might
be understood in this sense as not just an inquiry but as the constitutional
inquiry. And the resulting structure of society might be understood as the
constitution. However, for current purposes, it is analytically useful to treat
this type of inquiry as meta-constitutional. That is, the basic decisions about
the fundamental structure of society precede and determine the structuring of
legal constitutions. We can understand legal constitutions as efforts to effec-
tuate or instantiate the chosen fundamental social structures. Alternatively,
we can understand the selection of the specific features of a constitution,
both initially and dynamically, as an opportunity to (re)negotiate, implicitly
or explicitly, fundamental social structures. The types of rules that are privi-
leged, and the types of rule making that are facilitated, will no doubt play a
role in determining these fundamental social structures. So, we understand
that enabling, constraining, and supplemental constitutionalization will be
harnessed to the process of establishing these fundamental social structures.

III. The Mechanisms of Constitutionalization

Having identified the functions of international constitutionalization, we
turn our attention to the types of measures and institutional mechanisms
used to implement enabling, constraining, and supplemental functions. The
core functions performed, and the core metrics of evaluation, will continue
to be the extent of enablement, constraint, and supplementation resulting
from each mechanism. As we emphasize herein — and as the essays in the
first part of this volume confirm — particular legal orders may exhibit various
constitutional mechanisms in various degrees, and constitutionalization is
a process. Hence, we believe that, at this relatively early stage of systematic
inquiry into global constitutionalization, it is useful to identify and evaluate
the institutional similarities and differences in various constitutional and
quasi-constitutional orders.

Thus, our goal here is to set forth an analytic scheme that can provide
both a vocabulary and a conceptual apparatus for the identification, classi-
fication, and comparison of different constitutional orders. As will become
clear, this section builds on the prior section, as we evaluate each mechanism
in terms of its relationship to enabling, constraining, and supplemental con-
stitutionalization.
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For current purposes, we offer the following, provisional list of constitu-
tional mechanisms. For each mechanism described, we attempt to explain
its potential role in enabling, constraining, and supplementary constitution-
alization. In fact, any mechanism that performs these functions should be
understood as constitutional.

1.

Creation of governance institutions and allocation of governance author-
ity in a horizontal context. Constitutions create institutions and mech-
anisms for governance and allocate authority among those bodies.
Governance mechanisms typically are constructed with divided power,
and this type of rule determines the allocation of authority among,
for example, legislatures, executives, and judiciaries (horizontal sepa-
ration of powers). Horizontal separation of powers often is designed to
reflect comparative institutional strengths, as well as to reflect political
divisions, including the vertical division between the center and the
periphery; that is, some organs in a horizontal federal structure may be
designed to represent certain constituencies, such as subnational units.
In the international context, horizontal allocations of authority may
combine elements of enabling constitutionalization and constraining
constitutionalization. That is, they may be part of a grant of power to
an international organization, with requirements that may constrain
the exercise of that power.

Allocation of governance authority in a vertical context. In entities that
are federal or have some measure of devolution, constitutions often
establish the relationship between more and less centralized compo-
nents of governance (vertical federalism). This can include not only
clear allocations of authority according to specific rules but also stan-
dards to be applied by courts in determining allocation of authority in
specific instances. As with horizontal allocations of authority, vertical
allocations in the international context typically involve elements of
both enabling and constraining constitutionalism: grants of authority
to international organizations with specified limitations and procedu-
ral constraints.

Supremacy. Constitutional norms are ordinarily hierarchically superior
to ordinary law, which is made through constitutionally approved pro-
cesses. Thus, in the event of a conflict, a constitutional norm prevails
over an inconsistent ordinary law norm. In the international consti-
tutional context, supremacy serves as a form of constraining consti-
tutionalization, constraining the scope of ordinary international law.
(The fact that international law is supreme vis-a-vis domestic law, at
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least within the international legal system, gives international law a
constitutional-type role at the domestic level, but this type of inter-
national law is ordinary law at the international level.) Supremacy of
certain types of rules, such as fundamental rights, may be motivated in
part by supplemental constitutionalization. In the international setting,
the main feature of jus cogens is supremacy over ordinary international
law.

Stability. Constitutional norms are often entrenched in a way that ordi-
nary norms are not. That s, it is more difficult to change a constitutional
norm than to change ordinary law. As a result, constitutional norms
are protected against temporary shifts in political power and enjoy a
stability that ordinary law lacks. Stability in this sense is a critical com-
ponent of fundamental rights, and of broad settlements regarding the
structure of society and the structure of governance. The relative stabil-
ity of constitutional norms, compared to that of ordinary law, serves,
like supremacy, as a form of constraining constitutionalization, con-
straining the development of certain forms of ordinary law. Under the
normal international legal rule of unanimity for treaty making, inter-
national law, once made, is highly stable: it is difficult to reverse a rule
of international law. Thus, international treaty law is rather uniformly
stable, and we see little difference between ordinary international law
and constitutional international law in this regard. However, custom-
ary international law may exhibit a greater differentiation, as between
ordinary customary international law and constitutional international
law, such as jus cogens rules.

Fundamental rights. Modern constitutions typically purport to
enshrine and protect fundamental human rights. The exact content
and scope of these rights is subject to debate and varies widely across
different constitutions. Some constitutions focus largely, if not entirely,
on political and civil rights; others might protect social, cultural, or
economic rights. As has already been noted, fundamental rights at the
international level may serve as a form of constraining constitutional-
ization as well as a form of supplemental constitutionalization.
Review. Modern constitutions typically provide for one or more mech-
anisms designed to test the legal compatibility of laws and other
acts of governance with the entrenched norms or fundamental rights
expressed in the constitution. This activity might be understood as a
component of horizontal separation of powers, but it serves a broader
purpose. A review mechanism can serve as the guardian or arbiter of
constitutional settlements, making them enforceable where they might
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otherwise not be. By authoritatively determining whether particular
acts are consistent with constitutional norms, based on a prior dele-
gation of authority to do so, this type of review may solve informa-
tion problems and thereby create a more stable political equilibrium.
Supremacy is a precondition for this type of review, and review may
have different effects depending on the degree of invocability, the reme-
dies, and the other structural features of review. Review can have con-
straining effects where it limits the power of certain bodies. In addition,
review can play an important role in supplemental constitutionaliza-
tion, where review applies, at the international level, constitutional
values or concerns that would ordinarily be applied at the national
level. Again, review at the transnational level of member state or com-
ponent legislation, as in the WTO’s review of member state measures,
seems to be a mechanism for enforcement of ordinary international
law, and so is not on its face part of international constitutionalization.
However, to the extent that international review entails a measure of
judicial legislation, the grant of review power is a type of enabling
constitutionalization.

7. Accountability/democracy. We assume that constitutions, like other
law, exist to advance individual or collective goals. To ensure faithful
execution of constituent wishes, and to determine whether satisfac-
tory progress toward constitutional goals is being achieved, constitu-
tions typically include mechanisms designed to provide some form of
accountability to constituents. Importantly, the commitment to demo-
cratic governance is qualified by the fundamental rights and stability
functions referenced above: constitutions serve, in part, as devices to
establish precommitments that limit or channel the domain of demo-
cratic politics. In the international setting, accountability mechanisms
may constrain constitutionalization by limiting the ability of interna-
tional entities to act where they lack sufficient democratic credentials.
However, accountability mechanisms may supplement constitutional-
ization by adding accountability to the international governance pro-
cess in circumstances where that process is taking on greater responsi-
bilities vis-a-vis member states.

Finally, one other less functional and more constructivist feature of con-
stitutional orders deserves mention, although it differs considerably from the
constitutional mechanisms identified earlier. A somewhat fanciful example,
slightly modified from one developed by Frederick Schauer, helps illustrate
this feature. Imagine that, after substantial deliberation, the contributors to
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this volume collectively drafted a “Constitution for the World.” Suppose
that this constitution — reflecting the considerable wisdom of its drafters —
contained exquisitely designed provisions allocating powers along vertical
and horizontal dimensions, set forth a highly developed list of fundamen-
tal rights, provided for an efficient and stringent mechanism for review-
ing the constitutionality of norms, included well-designed accountability
mechanisms, provided for just the right balance of stability and change, and
declared itself supreme to all other forms of law. Imagine further that this
document provided that it would become effective upon notice of its exis-
tence appearing in this book. Under these circumstances, the conditions for
the document’s claim to be a Constitution for the World would now be
satisfied.”’

Could one meaningfully claim that the world now had a (new) constitu-
tion? Surely not. As a pragmatic matter, a text’s assertion of its own supremacy
and authority cannot establish that supremacy and authority; the terms of
a legal text cannot ultimately determine its own status. Rather, a constitu-
tion’s authority — its status as fundamental law — ultimately rests not on
textual provisions, or even on historical practice, but on “the Constitution’s
acceptance as authoritative in the present.””* This acceptance, when it exists,
rests on facts external to the constitution, which we might consider pre- or
extra-constitutional.””

From this perspective, global constitutionalism is “[t]he extension of con-
stitutional thinkingto world order,”*® and it is premised on ideas, convictions,
and commitments as much as on politics or legal doctrine. The existence of
this intersubjective understanding is one of the key markers that, from a con-
structivist perspective, distinguishes a constitutionalized international legal
order from one that is merely highly legalized. The absence of that acceptance
makes any purported constitution no more authoritative than the hypotheti-
cal Constitution for the World discussed previously. The status of a text or set

2 This example appears, in slightly modified form, in Frederick Schauer, Amending the Pre-
suppositions of a Constitution, in RESPONDING TO IMPERFECTION: THE THEORY AND PrAcC-
TICE OF CONSTITUTIONAL AMENDMENT 145, 147-148 (Sanford Levinson ed., 1995); Larry
Alexander & Frederick Schauer, Defending Judicial Supremacy: A Reply, 17 ConsT. CoM-
MENT. 455, 465 (2000). For a sophisticated presentation, and critique, of this argument, see
Frank Michelman, Constitutional Authorship by the People, 74 NoTRE DAME L. REV. 1605
(1998-1999).

Alexander & Schauer, supra note 24, at 460.

Stated more formally, “[Clonstitutions rest on logically antecedent presuppositions that
give them their constitutional status.” Frederick Schauer, Amending the Presuppositions of a
Constitution, in RESPONDING TO IMPERFECTION: THE THEORY AND PRACTICE OF CONSTI-
TUTIONAL AMENDMENT 145, 147-148 (Sanford Levinson ed., 1995).

RicHARD FALK, THE PATHWAYS OF GLOBAL CONSTITUTIONALISM, IN THE CONSTITUTIONAL
FounpATIONS OF WORLD PEACE 13, 14 (1993) (emphasis added).
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of norms as constitutional in any particular society is thus a contingent social
fact that can be usefully examined through historical, sociological, statisti-
cal, psychological, or other relevant evidence. This constructivist perspective
differs from the functionalist perspective outlined herein. However, both
perspectives would agree that a constitution is based on history and social
context: enabling, constraining, and supplemental constitutionalization, for
a functionalist, are based on a perceived need in a real social setting.

We Dbelieve that the intersubjective nature of constitutional orders
beyond the state informs the discussions of a constitutional paradigm and
constitutional sensibility that appear in many of the essays in this volume,
including the contributions by Mattias Kumm and Andreas Paulus, as well as
Neil Walker’s suggestion that we understand constitutionalism as “a framing
mechanism.”

Given this necessarily brief explanation of our approach, a few cautionary
comments are in order. First, we emphasize that the mechanisms identified
above are provisional, and we expect that a more refined set of mechanisms
can be developed as research on global constitutionalization progresses. That
is, the various mechanisms identified here are intended to begin — rather than
conclude — a dialogue about the most appropriate mechanisms to achieve
international constitutionalization. Moreover, we emphasize that the mech-
anisms we identify apply to constitutions in general. Any particular consti-
tutional order might exhibit various mechanisms in greater or lesser degrees.
Indeed, we would expect that any particular constitutional order would have
a unique, desirable combination of enabling, constraining, and supplemen-
tal constitutionalization, and that any particular legal setting would use a
unique combination of mechanisms to achieve this type of constitutionaliza-
tion. Each mechanism that we describe has effects that go beyond enabling,
constraining, and supplementing, and we do not seek here to explain these
other effects. We leave for future research an inquiry into the the choice
among mechanisms, or the emphasis among mechanisms. But, for us, the
choice among mechanisms is not constitutional, but incidental to the consti-
tutional choice on which we focus attention.

As we examine specific international legal regimes, it is useful to examine
whether the various features of those regimes fulfill the enabling, constrain-
ing, and supplemental functions and how they use the previously listed
mechanisms to do so. Of course, any particular international legal regime
could outsource some of these functions or mechanisms to domestic or other
international systems, and this possibility would increase the difficulty of
any analysis. However, with this analytical template, we are able to evaluate
the degree and character of constitutionalization within any international
regime. We also are able to begin to develop a qualitative measure of the
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degree of fulfillment of the enabling, constraining, and supplemental func-
tions; future research may begin to align different degrees of fulfillment with
other characteristics.

We also recognize that constitutions are dynamic and historically and
socially contingent settlements that respond over time and space to vary-
ing needs. Constitutions must be understood in terms of path dependency:
past constitutional structures may have continuing effects in allowing or
limiting certain subsequent social developments, including constitutional
developments. Constitutions may serve different functions, or serve them in
different ways, depending on particular social needs. These social needs not
only vary in different societies but also vary at different times in the same
society. Constitutions are moving targets. In fact, this is one of their attrac-
tive design functions: constitutions mediate between stability and change.
For this reason, gaps or variations in emphasis are not necessarily suscepti-
ble to straightforward normative response. In fact, some would say that this
dynamic feature is a critical part, if not of a constitution, then of a constitu-
tive process in a society. This dynamic and perhaps civic republican aspect
of a constitution might be included in a list of constitutional functions or
characteristics.

Finally, we fully recognize that any attempt to identify and categorize con-
stitutional mechanisms is prone to underinclusiveness, overinclusiveness, and
overlap. For example, some would argue that freedom of commerce is con-
stitutional. Indeed, it is protected in a number of constitutional documents.
But freedom of commerce can also be protected by ordinary law. One way of
including commercial freedoms as constitutional under our framework is to
define them as, to some extent, fundamental rights.27 In this sense, freedom
of international commerce may be understood in terms of supplemental con-
stitutionalization: given globalization, purely domestic freedom of commerce
becomes too limited and must be expanded to cover a broader sphere.

27 Ernst-Ulrich Petersmann has explored the constitutional dimensions of a fundamental
right to trade in a number of writings. See, e.g., Ernst-Ulrich Petersmann, Multilevel Trade
Governance in the WTO Requires Multilevel Constitutionalism, in CONSTITUTIONALISM,
MULTILEVEL TRADE GOVERNANCE AND SOCIAL REGULATION (Christian Joerges & Ernst-
Ulrich Petersmann eds., 2006); Ernst-Ulrich Petersmann, Justice in International Economic
Law? From International Law among States to International Integration Law and Constitutional
Law, 1 GLosaL CommUNITY Y.B. INT’L L. & JURrIsp. 105 (2006); Ernst-Ulrich Petersmann,
From Member-Driven Governance to Constitutionally Limited Multi-level Trade Governance,
in THE WTO AT TeN: THE CONTRIBUTION OF THE DISPUTE SETTLEMENT SYSTEM 86 (G.
Sacerdoti et al. eds., 2006). For one type of response, see Philip Alston, Resisting the Merger
and Acquisition of Human Rights by Trade Law: A Reply to Petersmann, 13 Eur. J. INT’L L.
815 (2000).
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IV. Domestic and International Constitutionalization
and Democratic Legitimacy

The constitutional mechanisms identified earlier are drawn largely from
domestic experience. We do not assume that any of these mechanisms can
be simply or unambiguously transposed to the international plane. Indeed,
we are acutely aware that the international domain poses a distinct set of
practical, analytic, and normative challenges, and that difficult problems of
translation unavoidably accompany any effort to apply normatively rich and
deeply contested concepts found in domestic constitutions to the interna-
tional domain.”®

Perhaps the greatest distinction between domestic and international polit-
ical orders — and the greatest problem of translation — may be in connection
with democratic legitimacy. Democracy is, of course, a highly contested con-
cept, but virtually all theories of democracy require that the members of
a political community decide for themselves the contents of the rules that
govern their collective life. If this were true for ordinary law, then, a for-
tiori, democratic theory would demand that the members of the political
community decide the most basic of constitutional principles.

Given the possibility that international legal norms may be more isolated
from the democratic legitimation practices that we see on the domestic plane,
many politicians, activists, and scholars have decried the democratic deficit
that is said to be found in various international legal orders. As constitutional
norms are both hierarchically superior to and more entrenched than ordinary
international legal norms, we might expect the relationship between democ-
racy and international constitutionalization to be even more problematic. For
this reason, many of the essays in this volume — including particularly those
by Samantha Besson and Mattias Kumm — devote substantial attention to the
cluster of issues that comprise the “paradox of constitutional democracy.””’
One of the key goals of this volume is to examine whether this paradox exists
in the international setting and, if so, to identify various ways this paradox
can be addressed.

While concerns over democratic legitimacy are significant, it bears noting
that to the extent that international constitutional law acts as a constraint

28 See, e.g., Neil Walker, Postnational Constitutionalism and the Problem of Translation, in EURO-
PEAN CONSTITUTIONALISM BEYOND THE STATE 27 (Joseph Weiler & Marlene Wind eds.,
Cambridge Univ. Press 2003); J. H. H. WEILER, THE CONSTITUTION OF EUROPE (Cambridge
Univ. Press 1999).

2 FRaNK MICHELMAN, BRENNAN AND DEmocracy (1999). The issue has given rise to a
substantial literature. For one response, see Jiirgen Habermas, Constitutional Democracy: A
Paradoxical Union of Contradictory Principles, 29 PoL. THEORY 766 (2001).
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on the domain and effect of ordinary international law, international consti-
tutional law can ameliorate ordinary international law’s democracy deficit.
Whether international constitutional norms would in fact do so depends,
in part, on the relations between and relative strength and quality of those
dimensions of constitutionalization that enable and those that constrain
ordinary international law. For example, while domestic constitutions may
be understood in some contexts to constrain democracy, and while ordinary
international law may also be understood this way, international consti-
tutional norms and processes that either constrain ordinary international
law, or that require its democratic legitimation, may be seen as enhancing
democratic legitimacy overall. On the other hand, as Joel Trachtman sug-
gests in his chapter, international constitutional norms might be considered
inconsistent with democratic legitimacy to the extent that they constrain
the formation of international law that would otherwise be democratically
legitimate.

Thus, even if shifts in power and authority to international sites of gov-
ernance impose costs on domestic democratic politics, it is not clear how
serious those costs are. More important, it is not clear how to evaluate those
costs in light of any benefits associated with international constitutionaliza-
tion. The existing literature does not address the question of these possible
trade-offs,” and one goal of this volume is to prompt explicit consideration
of the diverse implications of relations between international and domestic
constitutional structures.

V. A Preliminary Constitutional Matrix

The constitutional mechanisms identified above can form the basis for a con-
stitutional matrix that attempts to identify which mechanisms are included
in which international settings and how they perform particular constitu-
tional functions in those settings, thereby facilitating comparison of different
international regimes. We believe that it is useful, in a complex system of
vertically and horizontally divided governments that overlap in various ways,
as a first descriptive step to construct a matrix showing where, if anywhere,
these mechanisms are located within the system (see Table 1.1).

We emphasize that a matrix — like the constitutional mechanisms and func-
tions we identify here — is an analytical tool and not a normative argument.
Thus, such a matrix cannot by itself tell us whether some gaps should be filled

30" One notable exception is Allen Buchanan & Russell Powell, Constitutional Democracy and
the Rule of International Law: Are They Compatible? 16 J. PoL. PHIL. 326 (2008).
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or whether some constitutional features are unnecessary in some contexts.
This matrix allows us to compare the constitutional development of differ-
ent international regimes, but it does not allow us to identify strengths and
weaknesses in various regimes.

An evaluative matrix would be more difficult to construct. An evaluative
matrix would examine the match between existing constitutional provisions
and actual constitutional needs. It would evaluate the social conditions, or
social concerns, that each function or mechanism addresses, and it would
examine whether that condition or concern is adequately addressed. An
evaluative matrix also allows for consideration of whether some international
regimes provide the constitutional functions or mechanisms that are needed
in other parts of the international system. For example, does the WTO need
its own fundamental rights function, or can it rely on the protection of
fundamental rights elsewhere in the system?

VI. Constitutional Coordination, Constitutional Pluralism,
and Constitutional Synthesis

Historically, international law has developed in regional and functional pock-
ets—the law of diplomatic relations, human rights, norms on the use of force —
all in the context of a set of background norms like pacta sunt servanda, the
rules of state responsibility, and the like. This highly decentralized and non-
hierarchical system renders constitutional coordination both necessary and
problematic.

As has been noted, several of the chapters in this volume locate the con-
stitutional turn in international legal discourse as, at least in part, a response
to the anxieties induced by international law’s fragmentation. In one strong
sense of the term, the constitutional turn might suggest that the international
community shares a universal set of values that can bring order and hierar-
chy to the disorder and uncertainty associated with fragmentation. However,
many doubt that such a comprehensive set of universal values that can play
such a role exists.

A softer version of constitutionalism might start from the premise that
international law’s various functional regimes are part of a larger system of
general international law, such that gaps and incoherencies are addressed by
implicit rules of hierarchy or conflict of laws. There is some doctrinal support
for this perspective; international tribunals as diverse as the ECHR and the
WTO’s AB have emphasized the ways in which “specialized” international
legal regimes are embedded within the larger system of public international
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law.”! Moreover, this sense of international law’s systemic reach finds sup-
port in various international legal contexts,”” and informs Andreas Paulus’s
contribution to this volume. From this perspective, constitutionalization can
provide a mechanism that can harmonize or coordinate the various compo-
nents of the international legal system.

While this softer version of constitutionalism is attractive in many respects,
the vision of systemic integration implicit in this understanding raises some
difficulties. First, the vision of a unified, systemic international legal order
that underlies this position remains controversial as a matter of both theory
and practice, and it may be nearly as difficult to establish as the conditions
for the stronger form of constitutionalism. Even though subregimes, such as
trade or human rights, do not exist in isolation from general international
legal norms, it is not always clear when or how norms from one regime
apply within another regime or what hierarchy would be appropriate. Thus,
for example, although the WTO’s AB has often relied on rules of treaty
interpretation found in the Vienna Convention on the Law of Treaties and
customary international law, it has at other times declined to give effect to
customary or treaty norms found in other international legal regimes. If
general public international law were to provide rules for harmonizing or
prioritizing otherwise conflicting norms found in various subregimes, a set
of conflict rules would be an important constitutional element.

Thus, the increased density and reach of legal norms in a fragmented and
multilevel system of global governance poses difficult questions of coordi-
nation. Notably, coordination questions are not limited to relations among
regional and functional organizations but extend also to national and indeed

31 In the Bankoviccase (1999), the ECHR “recall[ed] that the principles underlying the Conven-
tion cannot be interpreted and applied in a vacuum. The Court must also take into account
any relevant rules of international law when examining questions concerning its jurisdic-
tion and, consequently, determine State responsibility in conformity with the governing
principles of international law, although it must remain mindful of the Convention’s special
character as a human rights treaty. The Convention should be interpreted as far as possible
in harmony with other principles of international law of which it forms part.” Bankovic
v. Belgium, 2001-XII Eur. Ct. H.R. 333, 351 (decision on admissibility), at para. 57 (refer-
ences omitted). See also Appellate Body Report, United States — Standards of Reformulated
and Conventional Gasoline, WT/DS2/AB/R (Apr. 29, 1996) (stating that WTO agreements
“should not be read in clinical isolation from public international law”).

A recent ILC study group suggested as much. See “Fragmentation of International Law.
Problems caused by the Diversification and Expansion of International law, Report of the
Study Group of the International Law Commission.” Finalized by Martti Koskenniemi
A/CN4/L.682, at 65101 (Apr. 13, 2006); “Fragmentation of International Law: Difficulties
Arising from the Diversification and Expansion of International Law: Report of the Study
Group of the International Law Commission,” A/CN.4/L.702 at 7-25 (July 18, 2006).
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subnational constitutions. Hence, the coordination function has both hori-
zontal and vertical dimensions.

The existence of numerous constitutional orders produces the phe-
nomenon of constitutional pluralism, a topic explored in detail in chapters by
Daniel Halberstam and Miguel Poiares Maduro. With constitutional plural-
ism come questions regarding how different orders relate to one another, as
well as the possibility of constitutional confrontations. These confrontations
can be largely horizontal, as when Libya in effect asked the ICJ to declare
a Security Council resolution to be ultra vires in the Lockerbie dispute,” or
they can have a vertical component, as in the German constitutional court’s
Solange opinions, the IC] and US Supreme Court opinions in the Vienna
Convention on Consular Relations cases,”* and the ECJ’s Kadi decision. These
confrontations may be mediated by a variety of mechanisms, including rules
of dualism, rules of subsidiarity, or the passive virtues of courts. One of the
most important functions that international constitutionalization can play is
to provide mechanisms for addressing how different constitutions relate to
one another and how they can be coordinated.

Finally, from a matrix evaluation of constitutional functions and mech-
anisms, identification of fragmentation, and the systematization of coordi-
nation may develop a kind of new constitutional synthesis. This new consti-
tutional synthesis may develop in the international legal system as a whole
or in specific subfields. Absent a large exogenous shock, any new synthesis
will likely develop functionally, in fits and starts over time, just as the U.S.
constitutional order changed over time as the United States evolved into a
unified federal state, or as the European Union has since 1957 evolved into a
quasi-federal entity fully capable of competing for authority with its member
states. Any new synthesis on the international plane will no doubt be more
complex than what we have seen before. But a constitutional synthesis should
be susceptible to analysis using the matrix approach described above.

3% Case Concerning Questions of Interpretation and Application of the 1971 Montreal Con-
vention Arising from the Aerial Incident at Lockerbie (Libya v. United States), 1992 1.C.J.
Rep. 114 (Apr. 14).

See, e.g., Medellin v. Texas, 554 U.S. __ (2008) (refusing to order stay of execution notwith-
standing ICJ indication of provisional measures); Medellin v. Texas, 552 U.S. __ (2008)
(ICJ orders are not directly enforceable as domestic law in state courts in United States);
Request for Interpretation of the Judgment of 31 March 2004 in the Case Concerning Avena
and Other Mexican Nationals (Mexico v. United States) (IC] issues provisional measures
ordering United States to take all measures necessary to ensure that Medellin is not executed
pending judgment in this action); Case Concerning Avena and Other Mexican Nationals
(Mexico v. United States), 2004 1.C.J. 12 (Mar. 31, 2004) (United States violated Vienna
Convention and must give review and reconsideration to named Mexican nationals).
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Conclusion

This volume joins a rapidly expanding literature on international consti-
tutionalization.”> While it is not possible to summarize the diverse, and
sometimes contradictory, arguments found in the papers that follow, one can
understand these essays as an extended and richly textured dialogue over a
number of critical questions, including:

* Whatisinternational legal constitutionalization, and how is it measured?

* How does international legal constitutionalization relate to globalization
and the fragmentation of international law ?

* What are the relationships between international legal constitutional-
ization and domestic constitutionalism?

* What are the relationships among international legal constitutionaliza-
tion, fundamental rights, democracy and legitimacy?

However, this volume is not simply a sophisticated examination of these
and related issues. It can also be understood as an important contribution to
an emerging dialogue among three literatures: international constitutional-
ization, global administrative law, and legal pluralism. Each of these litera-
tures arises in response to the enormous shifts in power and authority from
the national to the international, and each presents itself as an appropriate
legal response to the challenges of globalization, fragmentation, and global
governance.

Although there are some overlaps among these three approaches, there
are also important differences. The global administrative law (GAL) scholar-
ship highlights the importance and variety of administrative practices in the
implementation and elaboration of international regulatory regimes.’ Like
the constitutionalization literature, it explores the uses and limitations on the
exercise of power in transnational settings. In some ways it takes a broader
view of international processes than the constitutionalization literature. For
example, GAL’s attention to hybrid and private bodies is wider than consti-
tutionalization’s focus on more traditional, state-centric processes. On the
other hand, in many ways GAL’s ambit is much narrower than that found

35 Important recent contributions include Vick1 C. JaAcksoN, CONSTITUTIONAL ENGAGEMENT
IN A TRANSNATIONAL ErA (2009); JAN KLABBERS, ANNE PETERS & GEIR ULFSTEIN, THE
CONSTITUTIONALIZATION OF INTERNATIONAL Law (2009).

See, e.g., Benedict Kingsbury & Nico Krisch, Introduction: Global Governance and Global
Administrative Law in the International Legal Order, 17 Eur J. INT’L L. 1 (2006); Benedict
Kingsbury, Nico Krisch, Richard B. Stewart & Jonathan B. Wiener, Forward: Global Gover-
nance as Administration — National and Transnational Approaches to Global Administrative
Law, 68 L. & CoNTEMP. PrOBS. 1 (2005).
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in the constitutionalization literature. For example, unlike GAL writings, the
constitutionalization literature does not limit itself to administrative exer-
cises of power, but also examines legislative and judicial practices. Moreover,
constitutionalization addresses a much broader array of normative issues.
GAL scholarship tends to focus on the accountability and legitimacy con-
cerns that accompany global administrative practices. While accountability
and legitimacy are central constitutional values, the essays that follow illus-
trate many of the ways in which constitutionalization scholarship addresses
a wider range of normative concerns that arise out of contemporary global
governance.

Finally, and perhaps most importantly, insofar as the GAL scholarship
examines administrative practices within regimes and compares adminis-
trative practices across regimes, it has little to say about the issues raised by
fragmentation, which center on the institutional and normative relationships
among regimes. To the extent that international legal constitutionalization
is understood in terms of secondary or tertiary rules in the Hart sense —
in terms of rules determining the scope of authority or allocating authority
between different legal systems or between different constitutions — inter-
national legal constitutionalization responds to fragmentation. Where, for
example, an overall constitutional rule allocates authority between the trade
legal system and the environment legal system, this is one response to frag-
mentation. An international constitutional rule might also determine the
scope of sovereignty — allocating authority a priori between the domaine
reservé and the international legal system. Where the domestic system rep-
resents some substantive areas of concern while the international system
represents others, this too is a response to fragmentation.

The legal pluralism scholarship highlights the fragmentation of the inter-
national legal system, but often downplays the desirability or possibility of
bringing hierarchy to the resulting (dis)order. Many pluralists suggest that
there is no meta-rationality that can be invoked to order a proliferating num-
ber of international institutions and norms. To the extent that some under-
standings of constitutionalization emphasize moves toward highly legalized
and hierarchical relations among international legal regimes, these under-
standings can be sharply distinguished from pluralist approaches. Although
this is the dominant understanding of constitutionalization, several of the
essays in this volume make clear that constitutional approaches do not nec-
essarily result in the introduction of determinate hierarchies. Many consti-
tutional approaches — including the one set forth in this introduction — are
fully consistent with notions of constitutional pluralism.
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Under these understandings, mediation among different constitutional
regimes requires either a kind of “tertiary rule” that would determine the
relative domains of applicability of these constitutional regimes, or a judicial
dialog that produces consensual “comity” between constitutional regimes.
There may also be a degree of competition between constitutional regimes:
seeking greater authority through the decisions that they make. In either
event, these approaches focus more on mechanisms to channel and structure
relations between different legal regimes than on the imposition of hierar-
chical order among various regimes.

Of course, scholars are only beginning to explore constitutionalist
approaches to international law and global governance, not to mention the
relations among constitutionalization, GAL, and legal pluralism. Our goal in
this introduction is to provoke rather than conclude debates over interna-
tional constitutionalization. Read in conjunction with the other chapters in
this volume, this chapter seeks to provide readers with an incisive overview
of the current state of the debates over constitutionalization beyond the state
as well as a coherent analytical structure by which to advance these debates.



Is the International Legal System a Constitution for
International Society?



2. The Mystery of Global Governance

DAVID KENNEDY

Introduction: How Little We Know

The workshop from which this volume emerged reflected in a variety of ways
on constitutionalism as a way of thinking about global governance. In the past
few years, many have experimented with the metaphor of a constitution to
describe the legal order beyond the nation-state." We have been encouraged
to think of the UN Charter as a constitution, particularly when it comes to the
use of force. Others have seen a constitutional moment in the emergence of
human rights as a global vernacular for the legitimacy of power. Some trade
scholars have proposed that we see the World Trade Organization (WTO)
as a constitutional order. The WTO has rendered the General Agreement
on Tariffs and Trade (GATT) more properly legal, strengthening dispute
settlement and deepening engagement with national legal regulations. If, as
Ernst-Ulrich Petersmann urges, we were to add human rights to what John
Jackson famously termed the WTQO’s substantive legal “interface” between

L See, e.g., Bardo Fassbender, The United Nations Charter as Constitution of the International

Community, 36 CoLuM. J. TRANSNAT'L L. 530 (1998), which discusses the notion of the
UN Charter as a global constitution, noting similar ideas in ALFRED VERDROSS & BRUNO
SiMMA, UNIVERSELLES VOLKERRECHT: THEORIE UND Praxis (3d ed. 1984). See also Anne-
Marie Slaughter & William Burke-White, An International Constitutional Moment, 43 HARV.
InT’L L.J. 1 (2002); John O. McGinnis & Mark L. Movsesian, Commentary: The World
Trade Constitution, 114 Harv. L. REv. 512 (2000); Ernst-Ultrich Petersmann, Trade Policy
as a Constitutional Problem: On the Domestic Policy Functions of International Rules, 41
AUSSENWIRTSCHAFT 243 (1986); The WTO Constitution and Human Rights, 3 JOURNAL OF
InT’L Econ. L. 19 (2000).

University Professor of Law and David and Mariana Fisher University Professor of International
Relations, Brown University, and Manley O. Hudson Visiting Professor of Law, Harvard Law
School. A version of this chapter was presented as the Kormendy Lecture at Ohio Northern
University, Pettit College of Law, in January 2008. My thanks to the editors of the Ohio Northern
University Law Review who have agreed to publish that version of the chapter in an upcoming
volume of their review.
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national regulatory systems, we might well see the result as a constitution, at
least to the extent that we are willing to see the legal regime of the European
Union in constitutional terms.” At the same time, others find the key to
world public law in the relations among national constitutions. Comparative
constitutional law is front and center in their accounts of how we are governed
at the global level.

It is useful to remember as we begin considering these various consti-
tutional ideas that constitutionalism is but one of many ongoing efforts
to rethink how we are governed globally. Across the legal field, people are
reimagining the nature of law outside of and among states. And, of course, we
lawyers are not alone. Our colleagues throughout the social sciences, in eco-
nomics, political science, sociology, anthropology, and more, are all thinking
anew about global patterns of power and influence.

Undoubtedly, some of these efforts are more accurate and promising than
others, but the simple fact that people are thinking anew is itself of real
significance. It is significant because it reflects how little we in fact know
about how we are governed.

We know very little, in fact, about the structure of global society. How is
public power exercised, where are the levers, who are the authorities, and
how do they relate to one another? Everywhere we can see the impact of
things global, foreign, faraway. How does it all work? How do all the pieces
fit together? Are the worlds of politics, markets, and cultural influence held
together in a tight structure or is it all more loose and haphazard? Is there
more than one global order — how much, in the end, is simply chaos, and
how much the work of an invisible hand?

For some, questions about global governance arise first from substantive
concerns. How is so much poverty sustained in a world of such plenty? How
can security be achieved between and within the world’s different cultures and
nations? If we wanted to do something about poverty or the environment —
if we wanted to complain or protest or simply participate — to whom should
we address ourselves? What cleaves leading and lagging sectors, cultures or
nations, from one another? How has knowledge about all this come to be so
unequally distributed? If we understood the machinery by which inequalities
and hierarchies of influence and wealth and knowledge are reproduced, we
might know how to make the world a better place.

But the answers to such questions are not at all clear. It is not at all obvious
how power is put together on the global stage, let alone how its exercise might

2 SeeJouN H. JocksoN, THE WORLD TRADING SysTEM: LAW AND PoLICY OF INTERNATIONAL
Economic RELaTIONS 178-79, 248-50 (2d ed. 1997).
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be rendered just or effective. Indeed, we are only just beginning to unravel the
mystery of global governance. Simply mapping the modes of global power
and identifying the channels and levers of influence remains an enormous
sociological challenge.

At the same time we must remember that not that long ago most in the
legal profession thought they knew how it all worked. There was private law
and public law, national law and international law, each with its own domain.
Global governance was the sum of these well-known parts, each served by
its own disciplinary experts. It is fascinating how quickly that confidence has
disappeared and those disciplinary boundaries have broken down.

Not that long ago it was quite common to find leading public international
lawyers simply dismissive of the world of international economic law and
trade as far outside their concern. Internationalists on every faculty had
something of the ghetto mentality. Each subfield defended its turf. The study
of European law was a rather dramatic example precisely because it arose
so recently, with tributaries in public international law, national business
regulation, constitutional and administrative law, and more. But it soon
enough became a world of its own.

When visiting law faculties in Europe and the United States today, one
is struck by the extent to which all of that has been swept away. Specialists
in every field — family law, antitrust, intellectual property, civil procedure,
criminal law, banking and commercial law — have all come to see their subject
in international or comparative terms. It is hard to think of a legal problem
that does not cross disciplinary and national boundaries, and it is common
for internationalists themselves to stretch across public and private law, to
teach about trade and security and development, dipping into national and
comparative law as they do. Off the top of my head I can think of numerous
inventions that would have been unthinkable just a few years back — I am
sure each of you can, as well. I know of at least two courses in international
local government law, private law scholars coming out with a legal casebook
on comparative Islamic modernization, a new program devoted to the law of
empire and colonialism, and on and on.

Let me begin, then, with preliminary thoughts about moments such as this
one — moments both of great unknowing and of disciplinary reinvention.

First, it would be surprising if the new order were waiting to be found rather
than made. It could be, of course, that our world is already constituted, struc-
tured, governed, and we simply lack the vision to understand how it works.
It seems more plausible to suppose that our conventional understanding has
broken down because things in the world are changing — changing rapidly
and in all sorts of different directions at once. If there is to be a new order,
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legal or otherwise, it will be created as much as discovered. We will need to
think of our work on global governance not only as description but also as
program.

I expect that those most enthusiastic about constitutional metaphors
understand this all too well — they propose a constitutional interpretation
not only as a discovery but also as a project. Wouldn’t things be better if the
world’s legal order were constituted, whether the WTO or the UN Charter or
in some other way? And we know that in such matters saying it can some-
times make it so. That is why the effort to imagine a world constitution can
sometimes feel morally and politically so urgent. If you think constitutional-
ism has worked well at home, and that your own constitution may even be
threatened by global pressures of one sort or another, it can feel like a project
of the utmost seriousness and urgency to interpret the world in constitutional
terms.

At the same time, of course, our program will be but one among many
and will find itself pushed and pulled by the projects and priorities of all
the other actors in the field. We will need to think about global governance
as a dynamic process in which legal, political, and economic arrangements
unleash interests, change the balance of forces, and lead to further reinvention
of the governance scheme itself.

I suspect, moreover, that the changes underfoot are likely to swamp our
efforts to rethink the world by speaking to one another in the academy.
Like constitutional orders before it, a new global governance regime will be
imagined and built through collective hope, struggle, and disappointment.
It will be an order made and known through processes we can only dimly
see. My only consolation is the intuition — and perhaps the hope — that as the
world is reordered, law will be there, imagining it, making it, writing it down,
consolidating and contesting the new arrangements.

Of course, in the meantime, there is an enormous scholarly premium on
being able to see how things will turn out — and how they should turn out.
It is much less satisfying to seek to understand what is unknown, to identify
the powers that elude our grasp, the maps by which it is no longer wise to
navigate, the problems for which there are no ready solutions, or the solutions
long since out of alignment with today’s problems. But I am afraid that is
where we are. All the rest remains, for the time, a wish.

My second preliminary observation is that knowledge about how we are
governed is very unevenly spread about the planet. This is also part, if you like,
of how we now find ourselves constituted. We should not be surprised to learn
that people in the global North and the global South understand the nature
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of global power and order quite differently. It is common to imagine that our
situations are parallel. One often hears that people in the South know as much
as we do about how things work, but they simply have different objectives
and interests; or that their knowledge, while different, is equal — they know
local things, perhaps cultural things. If we have the luxury to generate theory,
they have had the rough luck to inhabit the context where that theory will
meet the road. In some sense, this is all certainly true. The insiders and the
powerful certainly have their own characteristic blind spots and biases.

But we know the gains from the trade of theory for context are rarely
distributed equally. Those in a system’s center can sometimes, perhaps even
quite often, see how the order is ordered, where the levers of power do and
do not reside, in ways that are inaccessible at the periphery. Yes, they can
resist and reinvent and appropriate — but so, then, can we, for we are also a
context to be reckoned with. I worry about the disequilibriums introduced
into the governance machinery by the unequal distribution of knowledge.
All the more so when educational resources — resources of institutions like
this one — are themselves so unevenly distributed. We all know from our own
experience that when you are on the outside looking in, it can seem that the
powerful know and intend all that they do. But when you are on the inside
looking out, it is easy to feel buffeted by one thing after another. We will need
to find ways to assist the intelligentsia at the margins of the world system in
understanding how things look from the center, just as there will be much
we will need to learn from them. It is easy to think of this as just educational
policy, a matter for the Internet and cultural exchange — but it is more. The
distribution of knowledge about the global order is also a constitutional issue.

A similar dynamic affects relations between the spheres of public and
private power on the global level. In my own experience, I have certainly
found that the corporate lawyers, investment bankers, and businesspeople of
the global economy understand how to manage, instrumentalize, or simply
operate within a plural and disaggregated global legal order far more instinc-
tively than do their counterparts in national government service, diplomacy,
or the world of international public institutions. In a similar fashion, for
all the intense professionalism of our military today, I have found military
professionals, including military lawyers, who have a far more difficult time
thinking strategically about operations in a global battle space stretching
across jurisdictions and characterized by wildly divergent interpretations of
supposedly common rules and principles than do their counterparts in the
world of transnational finance or business, for whom legal pluralism is an
everyday matter of risk and opportunity.
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The distribution of knowledge about strategic action in a fluid world is
also a constitutional issue. That corporate and financial actors move so easily
while every public authority is constituted around a territorial jurisdiction is a
matter of law. We might well consider it constitutional, structuring the forms
of political life. Whatever our conception of how the world is governed, we
will need room for the dynamic effects of people living and struggling in that
world not only with different interests and cultures and values but also with
different knowledge, and different levels of knowledge, about how it all works.

Consider this broad-brush story about the past century. Over the past
century, global labor was liberated from serfdom and slavery into citizenship
but incarcerated into one or another nation-state. At first, capital was also
largely a prisoner of territory. In some places there was an enormous capital
shortage and development was difficult; in others a capital abundance and
wages rose. As capital became able to move, the price of labor rose wherever
development occurred, while capital became relatively scarce where wages
remained high. The financial, intellectual, and business leaders deracinated
themselves, floating freely about the globe. Those at the bottom detached
from the formal market and the forms of political life to live in an informal
world of illegal migration, remittance, and black market entrepreneurialism.
Meanwhile, politics remained largely the prerogative of national states, lashed
to the interests of a territorial middle class. The relative mobility of capital
and rigidity of politics rendered each unstable. In the end political and eco-
nomic leadership has everywhere drifted apart. Structurally they are linked to
different interests, living under different conditions, responding to different
constituencies. All this was no accident. Each of these moves was imagined,
implemented, and resisted in legal terms.

You can get a good sense of this by traveling the world from one free trade
zone to another, enclaves of informality and exceptions from bureaucratic
rule, and then trying to adopt a child abroad or listen for the idea that Amer-
icans and Mexicans might share a common political future in the speeches of
any American primary election campaign. All these territorial arrangements
and attitudes are underwritten by law — and are part of how we are globally
governed.

I am not sure how significant this story is, or even whether it is altogether
correct. I offer it more as a warning. The world’s political, economic, and
social life is legally organized in ways we rarely find the opportunity to notice
in routine discussions about global law and governance. We have built fault
lines into the political economy of the world and placed forces in motion
that will remake the habitual channels of global governance just as we are
reaching to understand how it all works.
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Earlier Efforts to Reimagine the Legal World and the World
in Legal Terms

Before we assess the constitutionalist project, however, it will be helpful to
place it in the context of alternative proposals for new thinking about how the
global legal order coheres. First, we need to remember that the traditional legal
disciplines — public international law, private international law, international
economic law, comparative law, UN law — are all also projects of reinvention.
Each began both as an effort to draw a more accurate map of the global
regime and as a project to remake that regime, in part by reimagining and
redescribing it. We might say that our first contemporary project of rethinking
has been the project, under way for more than twenty years, to write new
histories of these fields: histories that track their origin not to 1648 or the
Roman Empire but to the mid- and late nineteenth century; histories that link
our conventional legal disciplines to the imaginative political and ideological
projects of particular people, inspired by one or another version of European
liberalism and legalism, wed to the colonial endeavor; and histories that
follow the repeated remaking of these traditions across the twentieth century
in bursts of modernist revision. As projects of reimagination, reconstitution,
and reform, our conventional disciplines have been pulled this way and that
by political and ideological trends that have swept through society and the
academy, perhaps most conspicuously in the past years by feminism and
various postcolonialisms.

There remains much we can learn from exploring these conventional
projects, although we have lost confidence in them both as maps of the
world and as programs for liberal reform. Taken together, their picture of the
way the world is governed is striking for its blind spots and biases. The pieces
don’t fit together or add up. But it is worth understanding why not and how
they could have seemed so coherent for so long. The intellectuals who built
them also sought to reconnect the global legal order with the social and psy-
chological forces of their day, to codify that order, to capture it in principles, to
structure it with new institutions, and to treat those new institutions as more
than the sum of their parts. We can learn from their ambitions as well as their
techniques. Broadly speaking, these were all humanist endeavors, extending
what had been learned at home about humanism to the global stage. We can
learn from the limitations and possibilities of a century of legal humanism
on the world stage. Moreover, little that these conventional disciplines set in
motion has been lost —itis all there, in fragments, built into this or that corner
of our imagination and our institutional fabric. Their ideas and formulations
continue to have currency.
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In the excitement of new ideas and new developments, it is easy to lose
sight of this history. This volume contains chapters on new governance in
the European Union, on soft law and comitology and the open method
of coordination. We need to remember that they stand on a long history
of remaking not only the European Union’s administrative machinery but
also that of other international and national administrative bodies hoping
to transform relations with social partners or civil society and to soften
the need for interstate agreement. Think of the 1992 Program, the single
European market, the new method of harmonization, the Europe of the
citizen, variable geometry, the Europe of two speeds — and these just get us
back to the Single European Act of 1985. It is hard to remember a time when
the elites of the European Union were not preoccupied with the imminent
reform of their procedures, new modes of engagement among member states,
new styles of regulation and engagement with citizens and social groups —
or when they felt adrift because the last reform seemed too many months
back. Nor was the European Union the only place to experiment with soft
law, regulatory negotiation, compliance incentives, and the rest — consider,
for example, the new institutional arrangements for ad hoc multilateralism
in the diplomatic world. They are only the latest in a long line of fashionable
multilateral solutions to the problems of anarchy and order in the postwar
era — think of regional intergovernmental organizations, security alliances
and blocs, coalitions of the willing, and Uniting for Peace.

Aswe begin our discussions, then, I hope we will pause to recall these earlier
efforts, if for no other reason than to remind ourselves that whatever we build
will rest atop the often still-smoldering ruins of more than a century’s worth
of efforts to describe in new ways how the world is put together from the
point of view, and for the purpose, of governance.

Indeed, even when we move away from the conventional disciplines, we
find a history of renewal and reform. In the United States, three projects of
reimagination stand out, each, oddly, associated with a particular university.
We might see them as the mothers of all reinventions in the field of global gov-
ernance. The first was the Yale project on World Public Order, pioneered by
Myres McDougal and Harold Lasswell in the 1950s.” Rooted in the sociology

3 The literature that I have in mind would include the following: Myres S. McDougal, Law
and Power, 46 AM. J. INT’L L. 102 (1952); The Comparative Study of Law for Policy Purposes:
Value Clarification as an Instrument of Democratic World Order, 1 Am. J. Comp. L. 24 (1952);
International Law, Power and Policy: A Contemporary Conception, 82 HAGUE RECUEIL 137
(1953); Peace and War: Factual Continuum with Multiple Legal Consequences, 49 Am. J. INT’L.
L. 63 (1955); The Realist Theory in Pyrrhic Victory, 49 AM. ]. INT’L. L. 377 (1955); Some Basic
Theoretical Concepts about International Law: A Policy-Oriented Framework of Inquiry, 4
J. CoNFLICT RESOL. 337 (1960); MYRES S. MCDOUGAL & ASSOCIATES, STUDIES IN WORLD
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and philosophy of the interwar period, their effort cast aside conventional
disciplinary boundaries to reconsider the nature of public order from the
ground up. At the base was not the politics of sovereignty — but neither
was there a Grundnorm. There were procedures and values, modes of com-
munication, persuasion, and compulsion. Everything was on a continuum,
antiformal, requiring judgment and human ethical choice. Elites inhabited a
policy process in which they would as often make as follow the law. Global
governance was a work in progress, a terribly serious business, neither irra-
tional politics nor rational law, but an ongoing project to choose a world
public order of freedom and justice.

The second was something of a reaction, an alternative found for a genera-
tion in Manhattan, at Columbia and New York University, and associated with
an astonishing group of figures — Thomas Franck, Wolfgang Friedmann, Louis
Henkin, Oscar Schachter, and their many colleagues.” They were as antiformal

PusLic OrRDER (Yale Univ. Press 1960); MYRES S. McDouGAL & WiLLiaM T. BURKE, THE
PuBLic ORDER OF THE OCEANS: A CONTEMPORARY INTERNATIONAL LAW OF THE SEAS (Yale
Univ. Press 1962); MYRES S. MCDOUGAL & FLORENTINO P. FELICIANO, LAW AND MINIMUM
WOoRLD PuBLIiC ORDER: THE LEGAL REGULATION OF INTERNATIONAL COERCION (Yale Univ.
Press 1961); Myres S. McDougal & Harold D. Lasswell, The Identification and Appraisal of
Diverse Systems of Public Order, 53 Am. J. INT'L L. 1 (1959); MYRES S. McDouGAL, HAROLD
D. LassweLL & LunG-cHU CHEN, HUMAN RiGHTS AND WORLD PuBLIc ORDER (Yale Univ.
Press, 1980); MYRES S. McDouGAL, HAROLD D. LASSWELL & JaAMES C. MILLER, THE INTER-
PRETATION OF AGREEMENTS AND WORLD PUBLIC ORDER: PRINCIPLES OF CONTENT AND
ProcepURE (Yale Univ. Press 1967); MYRES S. McDouGAL, HAROLD D. LASSWELL & IvAN
A. Viasic, LAw AND PuBLic ORDER IN SPACE (Yale Univ. Press 1963); Myres S. McDougal
& W. Michael Reisman, The Changing Structure of International Law: Unchanging Theory
for Inquiry, 65 CoLum. L. Rev. 810 (1965); RicHARD A. FALK, LAW, MORALITY AND WAR
IN THE CONTEMPORARY WORLD (Praeger 1963); THE ROLE OF DoMEsTIC COURTS IN THE
INTERNATIONAL LEGAL ORDER (Princeton Univ. Press 1964); LEGAL ORDER IN A VIOLENT
Worrp (Princeton Univ. Press 1968); THE STATUS OF LAW IN INTERNATIONAL SOCIETY
(Princeton Univ. Press 1970); A New Paradigm for International Legal Studies: Prospects and
Proposals, 84 YALE L.J. 969 (1975); RosaLyN HIGGINS, THE DEVELOPMENT OF INTERNA-
TIONAL LAW THROUGH THE PoLiTiICAL ORGANS OF THE UNITED NAaTIONS (Oxford Univ.
Press 1963); Policy Considerations and the International Judicial Process, 17 INT'L & Comp.
L.Q. 58 (1968); Policy and Impartiality: The Uneasy Relationship in International Law, 23
INT’L ORG. 914 (1969); MorTON A. KaPLAN & NicHOLAS DEB. KATZENBACH, THE PoLITI-
cAL FOUNDATIONS OF INTERNATIONAL Law (Wiley 1961); W. MiCHAEL REISMAN, NULLITY
AND REVISION: THE RENEWAL AND ENFORCEMENT OF INTERNATIONAL JUDGMENTS AND
AwARDSs (Yale Univ. Press 1971). See also TowARD WORLD ORDER AND HUMAN DIGNITY:
Essays IN HoNOR oF MYRES S. McDouGaL (W. Michael Reisman ed., Free Press 1976) and
THE STRUCTURE AND PROCESS OF INTERNATIONAL LAaw: Essays IN LEGcaL PHILOSOPHY,
DocTRINE, AND THEORY (R. St. J. Macdonald & Douglas M. Johnston eds., Kluwer Boston
1983).

Particularly notable contributions include the following: Thomas M. Franck, The Courts, the
State Department and National Policy: A Criterion for Judicial Abdication, 44 MINN. L. Rev.
1101 (1960); International Law: Through National or International Courts?, 8 VILL. L. REv.

IS



46 David Kennedy

and postrealist as Yale, but their emphasis was different. Rules seemed more
necessary to restrain the cold war great powers. The United Nations loomed
large, the Charter providing at once a set of restraints, a venue for multi-
lateralism, and a ready vernacular and perspective for the legitimation and
delegitimation of national power. For the Manhattan school, global gover-
nance was to be as much a work of the spirit, a work on the self, as a structure of
rules and institutions. Most famously, perhaps, for Louis Henkin, the human
rights regime matured into a global ideology, common to elites everywhere,
limiting and channeling the exercise of public power automatically, without
the machinery of enforcement. If he was right, Holmes and Hohfeld had been
defeated. It was not all about remedies and every right no longer implied a
correlative duty. Social order had been replaced — and ensured — by collective
social practice and belief.

Human rights was not the only idea proposed for governance by con-
sciousness. There were also democracy, human freedom, and the human
propensity to truck and barter. Neoliberalism, after all, was not only the dis-
ciplining creed of a few international financial institutions and first-world
governments — it was the spirit of an age, enforcing itself wherever two were
gathered in its name, in city governments, corporate boardrooms, local cen-
tral banks and dozens of national civil services. In this, the Manhattan school
echoed Wilhelm Roepke’s famous description of the liberal order of the nine-
teenth century, held together not by institutions of global governance but by
a common appreciation of the “liberal” principle that governments should
simply not allow the political to contaminate the economic. For Roepke,
this “liberal spirit,” plus the gold standard, constituted what he termed an
“As-If-World-Government” more valuable and ethically compelling than the
collectivist fantasies of both European and international lawyers after the

139 (1962-63) and later THE POwER OF LEGITIMACY AMONG NATIONS (Oxford Univ. Press
1990); FAIRNESS IN INTERNATIONAL LAW AND INsTITUTIONS (Oxford Univ. Press 1995);
Wolfgang Friedmann, Half a Century of International Law, 50 Va. L. REv. 1333 (1964); THE
CHANGING STRUCTURE OF INTERNATIONAL LAW (Columbia Univ. Press 1964); United States
Policy and the Crisis of International Law, 59 Am. J. INT’L L. 857 (1965); The Relevance of
International Law to the Processes of Economic and Social Development, 60 PrRoc. AM. SoC’y
or INT’L L. 8 (1966); Law and Politics in the Vietnamese War: A Comment, 61 Am. J. INT'L
L. 776 (1967); The Reality of International Law — A Reappraisal, 10 CoLuM. J. TRANSNATL
L. 46 (1971); Louts HEnkIN, How NaTiONs BEHAVE: LAW AND FoREIGN PoLicy (Praeger
1968), INTERNATIONAL LAaw: Poritics AND VALUEs (Kluwer Academic Publishers 1995)
(from Henkin’s general course at the Hague Academy of International Law, 1989); Oscar
Schachter, Dag Hammarskjold and the Relation of Law to Politics, 56 Am. J. INT'L L. 1
(1962); The Uses of Law in International Peace-Keeping, 50 VA. L. Rev. 1096 (1964); Scientific
Advances and International Law Making, 55 CAL. L. Rev. 423 (1967); Human Dignity as a
Normative Concept, 77 Am. J. INT’L. L. 848 (1983); In Defence of International Rules on the
Use of Force, 53 U. CHI. L. Rev. 113 (1986).
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Second World War.” For the Manhattan school it was the activist spirit of
Dag Hammarskjold, working flexibly with great, if often contradictory, prin-
ciples, along the boundaries of law and politics, East and West, guided by
the imaginary perspective of an international community, an international
judiciary, an international jury of his peers.

The third great project of reimagination was a bit of a reaction to the
reaction. It is represented here today by Yale, in the person of Harold Koh.
Though he might well trace his lineage to Philip Jessup, it is probably more
accurate to locate the origins at Harvard, where Harold and I were classmates,
home to the legal process tradition, to Det Vagts, Henry Steiner, Abe and
Toni Chayes, and Anne Marie Slaughter.® For these thinkers, the key to
global governance lay in national law, national courts, and the procedures
for allocating authority among them. The state was opened up, broken apart,
replaced by the shifting internal dynamics of national bureaucracies and
local powers, as well as the distribution among them of the authority to
resolve various issues. The focus shifted from keeping the peace, structuring
coexistence, or facilitating projects of cooperation to dispute resolution and
the chastening of political will that comes with exposure to the sands of
international reaction. Their work was also interdisciplinary, drawing on
public choice theories and new institutionalisms in both political science and
economics.

No doubt these traditions overlapped and learned from one another. Each
explicitly rejected conventional disciplinary boundaries, blurred public and

> See Wilhelm Roepke, Economic Order and International Law, 86 RECUEIL DES COURS, 203
(1954).

See ABRAM CHAYES ET AL., THE INTERNATIONAL LEGAL ProcEess (Little, Brown 1968);
THE CUBAN MissiLE Crisis (Oxford Univ. Press 1974); ABRAM CHAYES & ANTONIA HAN-
DLER CHAYES, THE NEW SOVEREIGNTY: COMPLIANCE WITH INTERNATIONAL REGULATORY
AGREEMENTS (Harvard Univ. Press 1995); Harold H. Koh, Transnational Legal Process, 75
NEes. L. Rev. 181 (1996), Commentary: Is International Law Really State Law?, 111 HArv. L.
REv. 1824 (1998); The Globalization of Freedom, 26 YALE J. INT’L L. 305 (2001); Anne-Marie
Slaughter, Toward an Age of Liberal Nations, 33 Harv. INT’L L.J. 393 (1992); International
Law and International Relations Theory: A Dual Agenda, 87 Am. ]. INT’L L. 205 (1993); Inter-
national Law in a World of Liberal States, 6 EUR. J. INT’L L. 503 (1995); Liberal International
Relations Theory and International Economic Law, 10 Am. U. J. INT’L L. & PoL’y 1 (1995);
The Accountability of Government Networks, 8 IND. J. GLOBAL LEGAL STUD. 347 (2001);
HENRY J. STEINER & DETLEV VAGTS, TRANSNATIONAL LEGAL PROBLEMS: MATERIALS AND
TexT (Foundation Press 1968) (this text is currently in its fourth edition, in relation to
which Harold H. Koh has joined Steiner and Vagts as coauthor: HENRY J. STEINER ET AL,
TRANSNATIONAL LEGAL PROBLEMS: MATERIALS AND TEXT (4th ed. 1994); Detlev E. Vagts,
The United States and Its Treaties: Observance and Breach, 95 Am. J. INT’L L. 313 (2001);
International Law in the Third Reich, 84 AMm. J. INT’L L. 661 (1990); The Traditional Legal
Concept of Neutrality in a Changing Environment, 14 Am. U. INT’L L. REV. 83 (1998).
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private, national and international, and drew inspiration from colleagues
elsewhere in the social sciences. For each, the legal order stood at the center
of global order. Each rejected the pictures of law drawn by earlier schools of
legal thought as they remembered them, whether naturalism or positivism,
formalism or realism. And they rejected the images of law drawn by laypeople
and colleagues in other disciplines looking at the legal regime from the
outside. From that perspective, the fluidity and pluralism of the legal system,
the immanence of value in legal order, as well as law’s engagement with social
and political processes were all not visible.

There is now a large literature assessing the weaknesses and limitations
of these schools of thought. They have criticized one another and survived
long enough to give rise to internal eddies of discontent and rethinking.
I won’t revisit here what went wrong. Like the disciplines that preceded
them, they remain all around us, their central ideas and institutional and
doctrinal innovations remain useful and are, in fact, used every day by courts
and diplomats and activists and scholars. But we are gathered here, I think,
talking about various new constitutionalisms, in part because at least in this
sense the center has not held and these earlier efforts have lost their ability to
inspire. We embark on the constitutionalization of the world not only atop the
ruins of our conventional disciplines but also against the background of these
earlier and still powerful efforts to rethink the legal order in unconventional
ways.

As I am sure their proponents would agree, even at their best, the more
recent traditions remain rudimentary and partial answers to the question,
How are we governed at the global level? Much remains to be learned. Already
when I began teaching international law, more than twenty years ago, it
seemed sensible to look outside this lexicon for new approaches to interna-
tional law. For years we found ourselves fully occupied simply understanding
the history and limits of these earlier efforts to think in new ways about how
the world is legally constituted.

The past few years have brought yet another group of large-scale proposals
to reinterpret the world of law, all of them distinct from the constitutionalisms
we will take up here. All stand on the legacy of our traditional disciplines,
renewed by Yale and Manhattan and Harvard. Let me mention just a few, to
give a sense for the scale and diversity of the efforts under way. We might
start with the enormous project of legal sociology underway at Australian
National University to map the world of regulation. Peter Drahos and John
Braithwaite begin with the observation that an enormous number of rules
are neither made nor enforced by states — and those that are will often have
been written and may well be enforced by people in other states and other
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institutions.” They focus on private ordering, standard-setting bodies, the
social practices and patterns of influence within industry and professional
bodies. Their project is descriptive — who functions in this hidden world
where rules are made, how do they become powerful, what kinds of rules
and principles travel from one domain to another, and which are left behind?
Their ambition is to share knowledge and access to the inner workings of
global regulation more equitably, to empower those left out of the process.

Then there is the new project on global administrative law at New York
University.” Richard Steward, Ben Kingsbury, and their colleagues seek to
rethink public power as a form of administration, regardless of whether
it is exercised by courts or private actors, integrated into a conventional
hierarchy of publicauthority, or dispersed across the globe. Looked at this way,
they ask whether conventional administrative law reforms — transparency,
participation, opportunity to be heard, judicial review — might not offer a
recipe for improving global governance.

In Frankfurt, we have the work of Gunther Teubner and others influ-
enced by Niklas Luhmann’s systems theory.” Perhaps, they argue, the world
is ordered in a series of semiautonomous systems, loosely associated with
industries or domain of social practice or belief, each with its own rules and

7 JoHN BRAITHWAITE & PETER DRAHOS, GLOBAL BUSINESS REGULATION (Cambridge Univ.
Press 2000). The project of which this work is a part (the Regulatory Institutions Net-
work, or RegNet) has spawned a truly voluminous interdisciplinary literature over the past
eight or so years that spans a diversity of topics. RegNet’s past publications are detailed at
http://regnet.anu.edu.au/program/publications/index.php.

8 See Benedict Kingsbury, Nico Krisch & Richard Stewart, The Emergence of Global Adminis-

trative Law, 68 L. & CoNTEMP. ProBs. 15 (2005); Benedict Kingsbury, The Administrative

Law Frontier in Global Governance, 99 Proc. AM. Soc’y or INT’L L. (2005). See also the var-

ious papers included in Benedict Kingsbury, Nico Krisch & Richard Stewart (special eds.),

The Emergence of Global Administrative Law, 68 L. & CoNTEMP. PrOBS. (Summer/Autumn

2005), and Benedict Kingsbury & Nico Krisch (special eds.), Symposium on Global Gov-

ernance and Global Administrative Law in the International Legal Order, 17 Eur. J. INT'L

L. (2006). For further bibliographical resources for the global administrative law litera-

ture, see A Global Administrative Law Bibliography, 68 L. & CoNTEMP. PrOBS. 365 (2005),

and http://iilj.org/ GAL/documents/GALBibliographyMDeBellisJune2006.pdf (last checked

1 March 2009).

See Gunter Teubner & Andreas Fischer-Lescano, Regime-Collisions: The Vain Search for

Legal Unity in the Fragmentation of Global Law, 25 MicH. J. INT'L L. 999-1046 (2004);

GUNTHER TEUBNER, LAW AS AN AUTOPOETIC SYSTEM (1993); The King’s Many Bodies: The

Self-Deconstruction of Law’s Hierarchy, 31 L. & Soc. Rev. 763 (1997); Contracting Worlds:

The Many Autonomies of Private Law, 9 Soc. & LEG. STub. 399 (2000). See also the collected

essays in GLOBAL Law wiTHOUT A STATE (Gunther Teubner ed., 1997). This literature draws

strongly on Niklas Luhmann’s system theory approach. See generally NikLAs LUHMANN,

SociaL SysteMs (John Bednarz & Dirk Baeker trans., Stanford Univ. Press, 1995); and

Nikras LUHMANN, Law As a SociaL System (Fatima Kastner et al. eds., Klaus A. Ziegert

trans., Oxford Univ. Press 2004).
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procedures, even constitutional procedures and principles, pursuing its own
logic: a health system, a sports system, a trade system, a pharmaceutical sys-
tem, and so on. Governments — or certainly diplomacy — would be but one
system among many. The research objective is to identify these systems, to
study their emergence and interaction, in search of a general model — what
constitutes a system, how do systems change and interact with one another,
how are conflicts resolved, and how are systems defended?

We also have an emergent body of literature proposing new-governance
ideas developed domestically and in Brussels for the international order.
Embracing tenets of democratic experimentalism and innovative institutional
arrangements disconnected from more traditional modes of thinking about
law and regulation, scholars of this school seek to wed notions of democratic
legitimacy with economic efficiency in an ambitious project of renewal and
change.'’

One of the most interesting and sustained grand projects of reimagination
has been the effort by a new generation to rethink the relationship between
the international law and the third world. Sparked by the work of scholars
like Tony Anghie, Makau Mutua, James Gathii, B. S. Chimni, and Balakrish-
nan Rajagopal, this intellectual movement is not associated with a univer-
sity — participants have found footholds here and there, and only in London,
at the School of Oriental and African Studies and the affiliated schools of
the University of London, do you find a critical mass.'' They are explor-
ing the continuing significance of the colonial project for the structure of

10° See, e, ¢., Charles E. Sabel, A Quiet Revolution of Democratic Governance: Towards Democratic
Experimentalism, in GOVERNANCE IN THE 21ST CENTURY (Organisation for Economic Co-
operation and Development 2001); Michael Dorf & Charles F. Sabel, A Constitution of Demo-
cratic Experimentalism, 98 CoLuMm. L. REv. 267 (1998); Charles F. Sabel & William Simon,
Destabilization Rights: How Public Law Litigation Succeeds, 117 Harv. L. Rev. 1016 (2004);
James Liebman & Charles F. Sabel, A Public Laboratory Dewey Barely Imagined: The Emerging
Model of School Governance and Legal Reform (2003) 28 N.Y.U. Rev. L. & Soc. CHANGE 183;
Grainne de Burca, The Constitutional Challenge of New Governance, 28 EUr. L. Rev. 814
(2003); Law AND NEw GOVERNANCE IN THE EU aND THE US (Gréinne de Buirca & Joanne
Scott eds., Hart Publishing 2006); Susan Strum, Second Generation Employment Discrimina-
tion: A Structuralist Approach, 101 CoLum. L. Rev. 458 (2001); David M. Trubek & Louise G.
Trubek, Hard and Soft Law in the Construction of Social Europe: The Role of the Open Method
of Co-ordination, 11 Eur. L.J. 343 (2005). See also Orly Lobel, The Renew Deal: The Fall of
Regulation and the Rise of Governance in Contemporary Legal Thought, 89 MINN. L. REv. 342
(2004), which provides a good overview of a large portion of the new governance literature.
For some of my thoughts concerning the new governance approach, see David Kennedy,
Remarks for the “New Governance Workshop” Harvard Law School (Feb. 25-26,2005), avail-
able at: http://www.law.harvard.edu/faculty/dkennedy/speeches/Remarks.pdf (last accessed
1 March 2009).

For current scholarship associated with third-world approaches to international law, see
Anthony Anghie, Francisco de Vitoria and the Colonial Origins of International Law, 5 Soc.
& LEG. STUD. 321 (1996); Finding the Peripheries: Sovereignty and Colonialism in Nineteenth
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global law and political life, identifying issues not solved by transforming
the dominions into formal sovereigns that they might participate in the
institutions of intergovernmental life and take responsibility for territorial
government. As one might expect from the work of a broad network, the
results are far more diverse in viewpoint and method than what has so
far emerged from the parallel efforts at New York University or Australian
National University or Frankfurt. What they share is the ambition to redraw
the map of global governance from the periphery, placing altogether different
issues and modes of rulership in foreground focus. And a dissatisfaction with
their own intellectual forefathers in the era of decolonization is every bit as
intense as that felt by the reinventions of the North about our conventional
disciplines.

These are all powerful reconceptualizations. It is always tempting in this
sort of situation to imagine that each has hold of one piece of the elephant.
Each does, certainly. But each is also proposing a different elephant. Each
offers a vision, more or less in the mode of our conventional disciplines
before them, that it claims to be a more complete account, a plausible total or
ground-level answer to the question of how we are governed, as a candidate
to function as queen of the sciences when it comes to global governance. We
ought not to dismiss these claims as misguided hubris. Constitutionalism,

Century International Law, 40 Harv. INT’'L L.J. 1 (1999); Colonialism and the Birth of Inter-
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tional Law; Prefatory Remarks on Two Wars, 43 Oscoope HarL L.J. 7 (2005); Bhupinder
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FROM BELOW; DEVELOPMENT, SOCIAL MOVEMENTS AND THIRD WORLD RESISTANCE (Cam-
bridge Univ. Press 2003); Makau Mutua, What is TWAIL?, 94 Proc. AM. SoC’y OF INT'L
L. 31 (2000); Critical Race Theory and International Law: The View of an Insider-Outsider,
45 ViLL. L. Rev. 841 (2000); Savages, Victims, and Saviors: The Metaphor of Human Rights,
42 Harv. INT’L L.J. 201 (2001); Karin Mickelson, Rhetoric and Rage: Third World Voices
in International Legal Discourse, 16 Wisc. INT’L L.J. 353 (1997); Obiora Chinedu Okafor,
Newness, Imperialism, and International Legal Reform in Our Time: A Twail Perspective, 43
Oscoope HALL L.J. 171 (2005); The Third World, International Law and the Post 9/11 Era:
An Introduction, 43 OsGoope HALL L.J. 1 (2005); Amr A. Shalakany, Arbitration and the
Third World: A Plea for Reassessing Bias under the Specter of Neoliberalism, 41 HArv. INT’L
L.J. 2 (2000). See also Symposium: Globalization at the Margins: Perspectives on Globalization
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of course, has claimed pride of place for years in our own legal academy —
as the study of process, civil procedure, and federal courts did a generation
before, or private law before that. The structure of governance has always
been both the sum of the disciplinary insights spawned in its name and a
struggle among perspectives claiming to be foundational.

If we are to embrace constitutionalism, we will need to explain not only
what it adds to the knowledge we have gleaned from, say, public interna-
tional law or international economic law but also what it means to treat
constitutionalism as, well, constitutional. Each field, after all, carries with it a
disciplinary sensibility about what the problems are and where solutions lie.
Standing on each foundation, some problems will be easy to see, and others
harder. Some actors and authorities and perspectives will be foregrounded,
and others not. As we compare frameworks for thinking about global gov-
ernance, we will need to assess their relative blindness and insight, and the
consequences of treating one rather than another as the base. What projects
of reform, what space for politics will be enabled setting off from one rather
than another of these various points of view?

Moreover, these are certainly not the only new ideas out there about how it
all fits together. The traditions of public choice and institutional economics,
imported into law by law and economics scholars, also propose new ways of
explaining global legal order.'” I have mentioned only projects well known
in the English-language academy. But we must imagine there is rethinking

12 William J. Aceves, The Economic Analysis of International Law: Transaction Cost Economics
and the Concept of State Practice, 17 U. PA. J. INT’L Econ. L. 955 (1996); DouGLas G. BAIRD
ET AL., GAME THEORY AND THE Law (Harvard Univ. Press 1994); Eyal Benvenisti, Collective
Action in the Utilization of Shared Freshwater: The Challenges of International Water Resources
Law, 90 Am. J. INT’L L. 384 (1996); Robert D. Cooter, Structural Adjudication and the New
Law Merchant: A Model of Decentralized Law, 14 INT'L REv. L. & Econ. 215 (1994); Jeftrey
Dunoff & Joel Trachtman, Economic Analysis of International Law, 24 YaLE J. INT'L L. 1
(1999); Jack L. Goldsmith & Eric A. Posner, A Theory of Customary International Law, 66
U. CHr. L. Rev. 4 (1999); Moshe Hirsch, The Future Negotiations over Jerusalem, Strategical
Factors and Game Theory, 45 CATH. U. L. REv. 699 (1996); Jonathan R. Macey, Chicken Wars
as a Prisoner’s Dilemma: What’s in a Game? 64 NoTrRe DAME L. Rev. 447 (1989); William
B. T. Mock, Game Theory, Signaling, and International Legal Relations, 26 GEo. WASH. J.
INT’L L. & EcoN. 33 (1992); Joel R. Paul, The New Movements in International Economic Law,
10 Am. U. J. INT’L L. & PoL’y 607 (1995); Paul B. Stephan, Barbarians inside the Gate: Public
Choice Theory and International Economic Law, 10 Am U. J. INT'L L. & PoL’y 745 (1995);
Accountability and International Lawmaking: Rules, Rents, and Legitimacy, 17 Nw. J. INT'L
L. & Bus. 681 (1996-97); Alan O. Sykes, Protectionism as a Safeguard: A Positive Analysis
of the GATT “Escape Clause” with Normative Speculations, 58 U. CHI. L. Rev. 255 (1991);
The Economics of Injury in Antidumping and Countervailing Duty Cases, 16 INT’L Rev. L. &
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underway as well in Moscow and Tehran and Beijing and — it will be a long
list. And we are still looking only at the projects in law — there are every bit as
energetic projects moving ahead across the social sciences.

Having multiplied things so far, I should probably come clean as having
my own pet project of totalizing redescription. My own focus has been on the
work of experts and the significance of expert knowledge in governing our
world. Over the past several years, I have studied the work of various experts —
international lawyers, human rights activists, military professionals, experts
in economic development — to understand the nature of their expertise, the
knowledge they bring to bear, their background consciousness about what
is and is not part of their domain, the terms through which they argue for
one or another position, and the channels through which they make what
they know real. On the basis of these preliminary studies, I have proposed
pieces of what I hope will become a general model of expertise and the work
of experts in global governance.'”

For now, let me simply say that I have become convinced that the role
of experts is drastically understudied. We focus on statesmen and public
opinion, and not enough on the ways in which their choices, their beliefs, are
shaped by background players. After all, if for a generation everyone thinks
an economy is a national input-output system to be managed, and then
suddenly they all become convinced that an economy is a global market for
the allocation of resources to their most productive use through the efficiency
of exchange in the shadow of a price system, a lot has changed. That is also
governance. At the same time, our ideas about experts and expertise are rarely
realistic. We often overestimate their capacity and influence. We imagine that
development economists know how to bring about development, or that
lawyers know how to build an institution or draft a statute to bring about a
desired result. What holds them back is the friction and resistance of context —
or incompetence. At the same time, we rarely have a good picture of the blind
spots and biases introduced by expertise, along the lines of the old adage that
to a man with a hammer, everything looks like a nail. Indeed, experts rarely

13 See, e.g., David Kennedy, Challenging Expert Rule: The Politics of Global Governance, 27
SYpNEY. L. REV. 5 (2005); THE DARK SIDES OF VIRTUE: REASSESSING INTERNATIONAL
HumanitariaNism (Princeton Univ. Press 2004); Or WAR aND Law (Princeton Univ.
Press 2006); The Politics and Methods of Comparative Law, in THE CoMMON CORE OF
EURrOPEAN PRIVATE Law: Essays oN THE ProJECT 345 (Mauro Bussani & Ugo Mattei eds.,
Kluwer Law International 2003); New Approaches to Comparative Law: Comparativism and
International Governance, 2 UTaH L. REv. 545 (1997); Laws and Developments, in LAwW AND
DEVELOPMENT: FACING COMPLEXITY IN THE 21ST CENTURY 17 (Amanda Perry-Kessaris &
John Hatchard eds., Cavendish Publishing 2003); The International Style in Postwar Law and
Policy, 1 UtaH L. Rev. 7 (1994).
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know what they don’t know — and know a great deal that is fashion, that is
borrowed, misunderstood, reduced to a slogan, or simply too contradictory
to be applied or implemented straightforwardly.

It may be unwise to call what I am after “experts” and “expertise,” for
we are used to equating these terms with the work of the professions —
scientists, technical people, doctors, and lawyers. My hypothesis is broader —
that the relationships between power and knowledge that we can see in the
professions most familiar to us, such as international lawyers or development
professionals, are a model for the relationship between what both laypeople
and leaders know and do. Politicians are also experts, of a sort, as are voters.
It is not just that they have learned to think about international affairs from
expert talking heads. It is that they also play roles and learn about their
commitments and possibilities in social networks akin to disciplines or fields.

For all these people — technical experts, politicians, citizens — it is not at
all obvious how ideas become policies or how the expertise of various fields
or disciplines blend together in that process. But I am convinced that were
we to understand the mutually constitutive relationship between professional
practice and knowledge, we would have displaced the agent-versus-structure
debate that has so paralyzed much of the social sciences with respect to
international affairs. Rather than agents in structures, we might come to see
people with projects, projects of affiliation and disaffiliation, commitment
and aversion, and with wills to power and to submission. We would find these
people organized in disciplines, speaking with one another in the vernacular
perhaps of public international law or international economic law or consti-
tutionalism. These disciplines would have a history — an intellectual history,
and an institutional and political history.

Their knowledge would be less recipe than rhetoric. Their practice would
often be best understood as assertion and argument, the vernacular of
those arguments structured like any other language. Were we to pursue this
approach, we would focus less on procedures or institutions — or even sub-
stantive norms and values. The constitution, if we could call it that, for global
governance would be written in the disciplinary habits, including the habits
of mind and patterns of argument, of people with projects operating with
expertise.

Comparative Evaluation: Things We Should Be Sure to See

Against this background, I come to our discussion of constitutionalism in a
skeptical and comparative frame of mind. Skepticisms: can it really be that
we are so soon constituted? Do we know enough about the structure of
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global arrangements — whether legal or political, economic, cultural — to be
confident that what we know domestically as constitutionalism is a good idea
for the globe? What if the distances are so great, the forces so chaotic, and the
differences in situation so profound that the constitution ratifies what ought
rather to be transformed?

At the same time, constitutionalism, in all the varieties taken up in this
volume, is but one project to reinterpret and remake global governance. How
ought we to compare it to these others? Each has given rise to a specialized
profession. Each offers a focal point for reform. In comparing their vices and
virtues, we will each have our own list of issues and facts about the world we
think it particularly critical to take into account, and we will each judge these
various efforts in part by their ability to do justice to our own preoccupations.
Let me share a few of my own — the checklist against which I would judge the
constitutionalist, or any other, project to rethink global governance. A brief
list of things to which I worry we have paid insufficient attention.

First would be the sheer density of rules and institutions in the global space.
We often imagine that the world is an anarchic struggle or a deregulated mar-
ket over which we have managed to throw but a thin net of rules. But the
situation is more the opposite — law and regulation and rule at every turn.
Economic globalization means legal globalization — every box travels with a
packet of rights and privileges; every transfer relies on a network of institu-
tions and rules. The internationalization of politics means the legalization of
politics. Every agent of the state, of the city, of the region, acts and interacts
on the basis of delegated powers, through the instrument of decision and
rule and judgment. Indeed, globalization has fragmented both economic and
political power, but it has not delegalized it. The contrary. Even war today —
asymmetric war, high-tech war, war stretched across a global battle space,
war of missiles and missives — is an affair of rules and regulations and legal
principles. As a result, the problem is not to bring political or legal actors into
law but to understand and, where necessary, rearrange the laws that constitute
those actors, channel their interactions, and influence their relative powers.

Second, and related, is the disorderliness, the pluralism, the uncertainty,
the chaos, of all those rules and principles and institutions. The globalization
of law, the legalization of politics and economics, have brought with it a
tremendous dispersion of law. All manner of rules, enforced and unenforced,
may, as a matter of fact, affect any global transaction. And as a matter of
law there are conflicting and multiplying jurisdictions, asserting the validity
or persuasiveness of their rules, with no decider of last resort. Some of this
disorder is structured in one or another way — various federalisms, multiple
jurisdictions, choices of law provisions, even races to the top and bottom.



56 David Kennedy

But some is also a matter of struggle and conflict, between legal orders, ideas,
powers, and traditions. Our constitutional picture will need to have room
for all this disorder — there is no use denying or overlooking it, pretending
coherence. And it is not at all clear that the situation would be improved
by a net reduction in the plurality of law — it might or it might not. Some
would gain and others would lose. We will need to assess the dynamic and
distribution effects of one or another attitude toward the disorderliness of
global governance.

Third is a series of issues we might think of as the inverse side of law. I worry
that our ideas about global governance pay too little attention to the informal
and the clandestine — to customary norms, background patterns of private
and public expectation, black markets, and illegal flows. We rarely distinguish
carefully the many degrees of separation from the legal foreground — the
clandestine, the informal, the illegal, the corrupt, and the black market may all
be quite different. Moreover, as everyone exercising a prosecutor’s discretion
to bring charges well knows, those who govern often strategize about a residual
of noncompliance to be tolerated. Under a regime of exchange controls, a
black market may be more effective than a tariff, and so on. We will need to
pay more attention to these back-side calculations and effects, and articulate
more clearly how awareness of their significance alters our sense of the big
questions — where and what is global power, how is politics organized, and
where are the levers for change?

In a similar vein, we are prone to imagine that things that happen in the
exceptions to rules are outside the law altogether. As if the exception were
not also a rule. Guantanamo, for example, far from being a legal black hole,
is one of the most regulated places on the planet — it is simply that different
rules apply and different rules do not apply. Indeed, our pictures of global
governance are woefully inadequate in their attention to the significance of
legal privileges. We forget that law is a matter not merely of rights and duties
but also of privileges to injure without compensation. When the UN High
Commissioner for Refugees knocks on the door of a sovereign and asks that
a refugee be admitted, the response will be rooted not only in sovereign
power but also in legal privilege — the privilege to exclude, to define those
one will admit, to defend and fence the national territory. Despoiling the
rainforest is not only an economic decision — it is also the exercise of legal
privilege. In our thinking about global governance, I worry that we focus
too much on the fate of a few hundred detainees held here and there, while
our legal order meanwhile wraps the violent wartime deaths of thousands in
the “privilege” to kill on the battlefield and the comforting reassurance that
all the collateral damage was proportional, necessary, and reasonable. It is
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customary to understand things we don’t like — war or poverty or sovereign
discretion — as facts or powers prior to law. But each is also a legal institution.
A refugee is not simply a person who flees his or her homeland — a refugee is
also alegal status and legal regime that governs those who flee, often radically
transforming who may flee, where they may go, and even whom they will
imagine themselves to be.

Fourth, as I have said, it is easy to think about global governance, particu-
larly when thinking about it constitutionally, as a static plan, a machine to be
turned on. But our various proposals and reinterpretations will fall into an
ongoing and unruly process. They will strengthen forces and weaken others in
ways that will change how they function. Global governance is already under
way, and proposals for its improvement will need to think strategically about
the forces that must be strengthened to ensure their success. Are we betting
on the middle powers, on the great democracies, on those with the capacity
to project force abroad, on the rising giants of India and China, South Africa
or Brazil?

There is nothing unusual in the idea that a scheme for global governance
ought to be conscious not only about who will win and lose but also about
whom one expects to carry the program to victory. For the United Nations it
was to be the United States, founder, host, and leading source of funds, along
with the other Allied powers granted veto status in the Security Council.
Powers changed, new players emerged, the Charter was amended, in practice
if not in text. It is also easy to see that the expansion of the GATT depended
upon harnessing the great trade blocs and dominant traders within its terms
from the start, just as the European Coal and Steel Community, whatever its
legal structure, depended upon cementing a core trade-off between France
and Germany that could be expanded, both geographically and substantively.
The interests to be engaged were not simply states — they were farmers and
industrialists. Indeed, trade scholars have long understood that bargaining in
the GATT or WTO — running a successful trade war, if you like — is all about
placing pressure on domestic social and economic sectors that one suspects
may be able to move public decision makers abroad, perhaps farmers or
cheese makers or the automotive industry. The WTO offers a framework for
gaming conflicts among interests internal to other states.

Of course, not all contemporary discussions of global governance are silent
on their implicit political and economic strategy. But I must say I worry about
the plausibility of the coalitions that many of today’s most popular gover-
nance projects would place on the field to ensure their coming into being —
nongovernmental actors, national judges, international media elites, foun-
dations, corporations enacting newfound ideas about social responsibility,
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wrapped together and styled the “international community” or “interna-
tional civil society.” There is certainly power there. But it can also be a rather
weak reed, can stimulate a backlash more powerful than what it can bring
to the table in defense, and can lash a global governance system to a narrow
vision of the interests and issues in need of focus. It is easy to overlook conflict
and risk and alternative visions of society and justice when your constituents
have styled you as the voice of the universal.

In a similar vein, I worry that our efforts to comprehend global governance
have focused far too much on the authority of agents we see to act within
structures we understand. We have paid too little attention to the myriad
ways power flows through flows of finances, of resources, of arms. But many
are patterns of belief, modes of knowledge, of affiliation and disaffiliation,
the social movement of wills to power, the desire to submit, the experience
of triumph and victimization, pride and shame. All these things move like
a virus or a fad, but our epidemiology is weak, and our sociology of status
convention and emulation at the global level is rudimentary.

In a sense, governance by knowledge is easy to picture. We know that the
idea of a national economy or a nation-state can rise and fall, changing a great
deal about how people govern and how they imagine themselves in commu-
nity. Similarly, by tracing the rise and fall of endogeneity in economics, we
might learn a great deal about what seems possible for policy in different
places and times. But imagine a map of global governance that tracked the
distribution of pride and shame across the world’s economies, political config-
urations, social and cultural forms. I am convinced we would find that social
power and submission and all the pleasures and rages that accompany them
both on the global stage will also turn out to be matters of governance and law.

Fifth and finally, I worry that our projects to rethink global governance
fail to grasp the depth of the injustice of the world today and the urgency
of change. They are projects of moderate reform for which the normal is
stable and sustainable. Even our best disciplinary maps make inequality and
domination in the world system difficult to see. We imagine that poverty was
and remains simply there, precursor to growth, fact, and context for policy,
and we understand far too little about the dynamic relationship between
growth and poverty. In a similar way, the relationship between rulership and
exclusion remains as difficult to understand as that between global governance
and the informal world of clandestine flows. The alchemy by which inequality
becomes routinized through the vernacular of experts and hardens as law is
tough to unravel — but the effects are everywhere on view. Just writing the
history of domination and inequality — and their erasure — into the maps
legal intellectuals have already produced will be a great work.
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We will each come to debates about global governance with a sense for the
challenges we face. The sustainability of our lifestyle and our environment
surely makes the list. Then there is the demographic challenge, so pronounced
in Europe and the ex—Soviet Union, but also here — or in Saudi Arabia — that
will force a reckoning with immigration or security or both. There is the
challenge posed by economic success in the third world — by the hundreds of
millions of Chinese and Indian individuals who have emerged from poverty
into our industrial present. Speaking loosely, and to put it in the starkest
terms, with economic globalization and the continued loss of public capacity,
large swaths of the world will, in twenty years, have whatever social security
system, whatever environmental regime, whatever labor law, whatever wage
rate, prevails in China.

And there is the parallel challenge posed by economic failure in the third
world — by the revolution of rising frustrations among the hundred of millions
of individuals who can see in but for whom there seems no route through the
screen except through rebellion and spectacle. If you put just these threats
together, we confront an accelerating social and economic dualism. A rum-
bling fault line between two global architectures, between an insider and an
outsider class, between leading and lagging sectors, both within and between
national economies and political units.

It is disheartening that while the world fractures so many of our debates
about global governance are content merely to embroider the habits of the
technical class, decorating their management with intellectual filigree. So
much scholarship today is simply a brief for the significance and vitality of
a narrow professional culture and sensibility. Its authors struggle for politi-
cal rapprochement between a center-right attuned to market failures and a
center-left that has lost faith in its own nostalgia for what it remembers as
the potent regulatory and administrative state of earlier days. These political
tendencies are status quo parties, timid about social conflict, hesitant about
distribution, resigned to poverty, harnessed to a culture of warfare.

I would prefer we set out with questions of political economy in the fore-
ground and that we came to global governance and the constitutionalization
of the planet not as an opportunity to depoliticize world affairs but as the
chance to pursue a new politics attuned to these challenges. How does the
world remain so unequal; how are hierarchy and domination reproduced?
What does law have to do with the organization of politics and economics?
If you are an intellectual in the periphery of the world system — the intellec-
tual, geographic, political, cultural, or economic periphery — what can you
do to change things? Our work on global governance should aim to answer
questions like those.
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We know, for example, that bargaining power is also distributed by law —
both between nations and across production chains. If the trading system is to
be our world constitution, how does it distribute bargaining power in global
markets? When small or medium-size enterprises in Vietnam compete with
producers in Laos or Mexico and then bargain with globally networked pur-
chasers, how does law allocate their powers? Who captures the rent? Not only
developing governments and their employees seek rents — so do Wal-Mart
and Toyota and Chevron. Moreover, how are regulatory powers allocated
where economic factors other than labor move more freely than sovereign
power? Why do property rights travel so securely when the extraterritorial
reach of labor law or employment discrimination or environmental pro-
tection law continues to seem unreasonable? How do we decide whether a
low-wage development strategy is an unfair subsidy or the extraterritorial
application of labor law a nontariff barrier to trade? Indeed, it may well turn
out that antitrust or contract is the new global constitutional law. Should
we so conclude, we’ll want to understand the industrial policy embedded
within it.

In short, I worry that everywhere global public capacity is not only too
anemic or irregular to confront the stakes of global poverty, conflict, injustice;
it is also the instrument of that poverty, those conflicts, and that injustice. As
a result, where our shared dreams about global governance remain rooted in
the status quo, they risk lulling us into complacency. We need to remember,
as we speak about these things, that all of us in the professional classes of the
North confront the rest of humanity with our entitlements and lifestyle, and
also with our talk about the international community and global governance.
It is not enough any more to say that we favor better law or good governance.
We will need to ask for whom we govern, for what form of political, social,
and economic life do we propose a constitution?

Constitutionalism as Global Governance

The conference organizers labeled our discussion of constitutionalism “ruling
the world” — tongue in cheek, certainly, but expressive also of the gravity
of what we’re about. I worry that those who work in the constitutionalist
vernacular are often dressing up normative projects in sociological terms.
There is no question we need better maps of the legal regime through which
we are governed globally. If we could understand how the whole scheme
was constituted, we would be ahead of the game. But I must say current
constitutionalist discussions of global governance, although they begin as
description, end up sounding far more like proposals to remake the world’s
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political order by sacralizing the institutional forms with which they are most
familiar.

It may be my background in American law, but I have always felt consti-
tutionalism a rather weak sociology of the way power functions. The U.S.
Constitution is fascinating as a meditation on the possible relationships
among a series of legal authorities. As a text, it could be the stuff of nor-
mative imagination or political philosophy. I am sure it is sometimes a useful
textual reference for interpretive practice in quite specific institutional set-
tings. But it is a lousy description of power in American society and a quite
inaccurate map of how Washington works. Private power and economic form
are altogether missing from the story, as are the role of political parties and
money, the dynamics of social dualism in American life, changing ethical and
political fashion, the world of background norms, informal and customary
arrangements, and much more. The document reads as if powers outside
the territory and entities outside the text are irrelevant to public order. If we
imagine the world it constitutes as our political world, we will miss a great
deal.

Perhaps our fledgling international constitutionalisms are on to something,
butIam worried by the extent to which people come to these debates carrying
baggage from their national constitutional traditions. Most scholars of global
governance think their own societies do work rather well, and many credit
their constitution in some way. Even if this is all true, we would still be
right to question whether these constitutionalist ideas are useful at the global
level, mostly for the familiar reason that international society is altogether
different — larger, more fragmented, lacking, as they say, demos. Take judicial
review — it seems central, though many democratic constitutional traditions
do not have it. As American lawyers, we’re familiar with dozens of arguments
about the uses and abuses of judicial review, all of which are expressed in very
general terms — treating things like executive power, judicial independence,
judicial activism, and even sound judgment as if they were universals we
might place in an ideal relationship with one another rather than idealized
descriptions of quite specificinstitutions in the particular context of American
history and political life. Indeed, I have often thought it would be a useful
heuristic in discussions of global governance here in the United States simply
to ban the use of catchphrases and code words from American constitutional
debates precisely so that we could better remember when we are speaking
about general things and when about our own experience.

Moreover, I wonder whether our national constitution has done such a
good job constituting us as a nation, or whether the American cult of the
constitution has not also made us less able to see enduring divisions within
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our society or imagine links with people outside the territorial boundaries
of the place we call the United States. As a tool for social justice, we would
have to concede the record is rather mixed. There have been some astonish-
ing successes and important, if more routine, pressure against governmental
overreaching. But a great deal of injustice has also been routinized or legiti-
mated. The inequality in education for citizens in side-by-side suburbs, one
wealthy, the other poor, remains a scandal and is rooted in legal arrangements
and ideas, about cities and property and taxation. Or take the Senate — by
entrenching the power of the least populated states, the U.S. Constitution
has continuously structured the nation’s political economy. Constitutions
are about focusing political attention, removing some things from routine
political struggle, placing others front and center, arranging the powers to be
taken lightly and those to be accorded great respect.

On balance, we might be quite satisfied with how that has gone here at
home. Our European colleagues might well feel the same way, if for different
reasons and with a different history. But imagine a person who came to the
constitutional discussion at the global level from a country with a different
history of constitutionalism at home — a country whose constitution removed
different issues from contestation, or where the constitution was irrelevant
to the political struggles of the nation, or enshrined ethnic or religious divi-
sions or political ideological commitments with which he or she disagreed,
or whose formal terms had been altogether swamped by other modes of
power sharing, rent seeking, or corruption. It is not just that such a person
might not understand or value the global constitution we proposed — for
we would certainly offer the world our own more workable arrangements.
It might be that as the global struggle among us unfolds we will find our-
selves with a global constitution of a completely different kind than we might
anticipate.

As a tool for thinking about global governance, the constitutionalist liter-
ature has some unfortunate biases. Perhaps most serious is the idea that the
world is, in fact, constituted — that things do add up, one way or the other. We
might think of this as a bias against the perception of disorder or contradic-
tion. There is often what we might call a “purposive bias” — that elements in
a constitutional order have a function; they are things you can do something
with; they reflect social needs or have their justification one or another way
in instrumental reason or in a progressive or evolutionary reading of history.
Such a bias might well predispose us against mystery, against the aesthetic,
the ritualistic, the accidental or path dependent, the neurotic, or simply the
unknown in our governmental forms. In a similar way, it has been difficult
to think of power and knowledge as mutually constitutive or as social and
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cognitive flows in a constitutionalist framework that names the players and
the channels of their interaction.

Most global constitutionalist projects are centered on existing institutional
arrangements — the United Nations, or the WTO, or the interactions of
national constitutional courts and regimes. There is always the problem of
selection — why these and not others? Are they at actually at the center?
Would things be better if we all treated them as central rather than simply as
one more or less significant organization? Each of these institutions carries
with it a project and a history — to free trade, to settle disputes, to enforce
the peace. They are often worthy projects, but it would be odd to orga-
nize governance for the whole around the procedures once thought work-
able for these more limited aims. Constitutionalizing our existing governance
structures does aim to remove them from contestation and revision, to harden
their division of power, and to freeze their political and legal players. If all
this could be accomplished by interpretation — if we could contribute in some
small way to the process by which the world’s elites came to think of these
institutions in constitutional terms, I do worry about the responsibility we
would bear for foreclosing other projects and players and possibilities.

Global constitutionalist discussions also often have a proceduralist bias. It
can be very difficult to uncover the substantive biases and political projects of
proposals for global governance. They all present themselves in even-handed
terms, as if they were, in fact, drafted behind a veil of ignorance. Sometimes it
is easy to see the trick — treating all “states” equally is hardly to be even handed
given the astonishing inequality of states. But more often it takes great work
to understand who has been structured to win and who to lose in global legal
and institutional arrangements.

At the same time, the entire project of global legal arranging offers itself
as innocent of value and ideology and cultural predisposition. All that has
been pushed down, below the line of sovereignty — a matter for each local
or national community to decide for itself. The international legal order
expresses questions of value as rights or principles that are at least aspira-
tionally universal, treating everything else as an interest or an ideology of the
part, the nation, the region, the culture. To speak substantively places you
off the international plane, expressing something we understand to be an
attribute of states and organizations and individuals and groups rather than
qualities of the international legal order itself.

We imagine that better procedures will be good for everyone, forgetting that
the international order may have a powerful substantive agenda of its own.
Focusing on right process, on dispute resolution, on the proper authority of
various actors, we forget how much of the status quo we legitimate and how
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we squeeze those who would change it to the margins of legitimate politics.
There is a charming moment in the Kingsbury and Stewart manifesto for
better global administrative law when they acknowledge what a generation
of law reformers discovered in the development context — improving the
machinery of government makes no sense if scoundrels rule, or if the entire
global architecture has a substantive skew against the poor, against Russia,
against the developing world, against Israel, or whatever. In such a situation,
you might well not wish to improve the procedures through which global
politics reproduces these tendencies.

Joseph Weiler argued something similar about Europe at the workshop
that gave rise to this volume. He notes that the European Union places in
private hands the power to ignite the judiciary against national democratic
decisions in the name of rules and arrangements largely settled by a transna-
tional technical class. It is not at all clear that constitutionalization of this
arrangement will democratize — it may well tip things in quite the other
way. At a minimum, we can see that the European legal order affects new
and old members differently and brings with it a whole development pol-
icy and particular modes of economic and social life. In a similar way, the
trade regime entrenches a whole range of distinctions between normal and
abnormal traders and trading practices, as well as the hub-and-spoke bar-
gaining arrangements that characterize bilateral dealing between more and
less diversified and developed economies.

Constitutionalism may also bring with it what we might call a “settlement
bias.” Recasting our situation in constitutional terms can give us the feeling
things are settled. The struggle is over and this is how it turned out. Each
year, I ask my international law students how they see the project of their
generation — is this 1648 or 1918, when the entire order needed to be remade;
isit morelike 1945, when the system needed to be put back together, reformed,
under new leadership; or is it like 1989, when we felt finally all we needed to
do was implement, enforce, and utilize the international system we had spent
so long building in the garage. As you might expect, most usually choose the
middle washing machine, precisely as marketing studies would predict. But
the number who take the first has grown sharply in the past years, while the
number who feel that what the world needs now is more of the same has
shrunk to a handful.

Whether we choose to see these as prerevolutionary times or not, it certainly
does seem that the situation is far from settled. Economic, political, and
cultural competition of many kinds is under way. Although the situation
may sort itself out peacefully, I expect deep struggles will probably continue,
struggles it will be difficult to routinize into the normal institutional politics of
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one or another constitutional arrangement. Should that happen, I do worry
that the constitutionalist frame will encourage us to take our eye off the

ball.

Constitution or Not, Global Governance Will Be Transformed

The current appeal of constitutionalism among those who concern them-
selves with global governance is a puzzle. And it’s not just the Europeans
either, although we must admit that projects of constitutional governance,
like enthusiasm for international adjudication, have become something of a
game for intellectuals from the middle powers. It may have something simply
to do with the lack of workable maps of global power. We may grab consti-
tutional efforts because they are familiar and the promise us a map, some
form of cognitive control over global political life. People may hang on to
their favorite constitutional arrangements, down to the institutional details,
less because they work as designed even at home, let alone can be expected
to do so in the quite different context of global society, than because they are
a familiar map and even an inaccurate map from another country can be a
comfort when crossing into terra incognita.

Thinking about global governance, I don’t think we ought to try to con-
stitute the world anew. There is too much work we still need to do simply
to understand how it works, how the forces and factors we have overlooked
might be brought into the analysis. We will need to collaborate with many
who are not here, place ourselves in a far more global network of research
and inquiry, to map the modes of global power and right. Going forward,
our most significant contribution to global order may simply be spreading
that knowledge, sharing it more evenly, building an academy outside the elite
institutions of the North and West where these things are seen as we can see
them — and encouraging us to see also what can be seen there.

Things like governance do change. In Foucault’s terms, there was the
gallows and then there was the prison timetable. Or, if you prefer, an economy
can cease to be something to be harnessed for national growth or development
and become an international market, facilitating the flow of goods and capital.
New ways to govern, new meanings for politics, new identities for subjects
and rulers, for law, for the state, and for things like culture — all these things
have to be thought up. And when they are built, their power must be wrought
into knowledge.

Sometime between 1789 and 1900 — and as late as 1960 for much of the
colonial world — governance was consolidated on a global basis around the
national sovereign state. People were organized into territorial states, granted
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citizenship, and government was defined as what national public authorities
did. Building a national public politics across the planet had a strong eman-
cipatory dimension — slaves, women, workers, peasants, colonial dominions,
obtained citizenship in relationship to the new institutional machinery of a
national politics. New global governance — called “government” — centered
on national parliaments, and offered new identities for sovereigns and sub-
jects, status dissolved into nation and contract. The twentieth century also
remade global governance — it was no longer all nations all the time. Law
infiltrated the political. Sovereignty, like property, was disaggregated into
bundles of rights. Corporatism, administration, public-private partnerships,
management — boundaries eroded, merged. Federalism, power sharing, sub-
sidiarity, devolution. Interdependence, social solidarity, policy management.
Here, too, there were ema