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Preface

Law. stare, and nation are concepes thar seem distinct and ver overlapping. States
have laws, and are sometimes said to be no more than personifications of legal order,
Marions are somerimes said to have states, sometimes to be a parc of the same thing,
as in the common phrase ‘nation state’. In Europe today, former understandings of
state and nation seem out of date in the face of the development of the European
Union, One of the ]:l-'l]|ar_t: of the Union, the Eurnp:::m C:Jmmuniﬂ-‘, has its own
body of law complete with the European Court of Justice as its most authoriarive
i.:l'l.tl::rpn:l:{:r. -J.-'I'I\'.' '::_:I:]L[Tt !'l:'lﬁ h:ll’.{ T]'l.ﬂt Cnmmul‘li.t:r' ];l_w E'H'I.E dlm[ CH-I:'CL' il_'l [h'l:'
member states and has supremacy over their domestic law. How far this claim
cxtends, and subject to how muoch ultimare resistance from supreme courts in
meimber staves is a puim on which there is no sereled agreement. Yer this 1tself raises
doubrs abour the sovercigniy’ of the stares within this new legal order, and for some
conjures up the specrre of a European “super-state’, a sovereign federal union exer-
cising ultimate dominion over all its parts. In this context what becomes of nation-
alism, and how are we 1o account for the contemporary politics of identiey? 1s it a
paradox, or a natural tendency, that in a world of slobalized communicarions and
COTunenos ﬂld. i.d'l'_']'l.tllli.l'.'?i ]]II:';.’: tl'l.U?ﬂ: UF 'l:.'it'.I]unia 0 F|.‘InL{|:]’:\: or Cﬂfﬁicﬂ ar Sl:l:lflflﬂl:l
or Wales risc and seck 1o reclaim recognition among the nations of Europe and the
World?

This book ranges over all these questions. The starting point is in the philosophy
of Lyw, within what Ota Weinberger and [ have called an “instirutional theory of law’,
I am grateful indeed for Weinberger's collaboration and encouragement over the
years, and | give in the opening chaprer of the book an intreductory statement of my
version of the institutional theory, before turning to the general theory of stare and
law. The institurional theory detaches ‘law' conceprually from ‘state’. It thereby
opens the questions whar is special abour the [aw that is state law, and what is the
possibility of ensuring that states as political enrides can be effectively contined
within law, artaining the starus of a law-state’, o use an unfamiliar English transla-
tion of the familiar German concepr Rechustaar. Reflection on that idea in the Brivish
context reminds us how licde the United Kingdom has had (or, perhaps, needed) in
the way of a selfconscious theory of the state within domestic constiturional law.
Hence when a problematic idea like thar of the ‘interest of the state’ crops up in the
context of the Official Secrets Ace 1911, it shows a need for deep reflection on the
character of the stare.

There is a growing tendency among political commentators 1o reject the idea of
the United Kingdom as a unirary state, archetype of a naton-state. Instead, it is
portrayed as a ‘union stare’, emerging from prior unions of distinct kingdoms,
Chaprer 4 pursues the question of how the “Benthamite” or ‘Diceyan’ conception of
the constitution developed in the circumstances of a union achieved by reary in
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1707. The following chapter discusses the tendencies both in the way of devolu-
vonary movements and European involvements thar scem o signal the end of that
conception of the United Kingdom constitution. Then Chapter 6 engages in the
debate whether the changes achieved chrough Bridsh accession 1o the European
Communities must be counted as serictly “revolutionary’ in character. Our highest
judicial tribunal can now wear Aces of Parliament as subject to being ‘disapplied’ in
any casc of conflict with Cr,:ummunirj.-' law as at:t]‘mrlmtivt]}' int:rpn:tl:d h}-‘ the
European Court of Justice. This seems wo drive 2 wooden stake through the hearr of
the old constitution, the docerine of parliamenrary sovereignty,

It 15 not only in the United Kingdom, however, thar concern has arisen abour the
extent of Community law and the comperence of the European Court of Justice—
Far from it In that l:ig]'u, {'_'.hﬂptr_'r 7 reviews the risks of stare—uwnion constitutional
conflict, and considers supgpestions about how o aveid chis. Then Chaprer 8
attempts @ review of the idea of sovereigney’ as we find i ar the heart of all the diffi-
culties covered in the preceding chaprers. | believe thar the forms of normative
rl'll.] r:lii.l:rn ﬂFl{':l.'l{'Ii l]'Fl l-.l}" T]'l.l'_' i.!'l!'i"it'l.lﬁ“[]-'ll. thﬂﬂ}f}" H‘F IH"."!' ff"a'ﬂ."-'ll. lht []ﬂ':i:‘iihi]i.l}' lI'I-H.I. [hE
countries and peoples of Europe can succeed in transcending sovereignry, going
hﬂ}rﬂnd [I](‘ .F.I:l"."{'l'l:ign SLATC, ‘..'l.rirhnl.:ll' H1s I'|1r: ST Ll Hi[]'l.F.'ll_'f' l‘r:!rl}if_i:rr'ulg :-.U'\-'I:n:'llt,;[] l_:f'
from states o the union, as in the ‘super-stare’, This is a profoundly exciting possi-
bility chat can become an actuality on
mally and in their political imagimarion.

1 thar is correct, we face the issue of the kind of constitutional order thar is proper
tw a ‘commonwealth’ such as the European Union. There are two problem ideas,
democracy and subsidiaricy, How can you make a reality of democracy in a polyglot
union of many peoples and traditions? What kind of democracy makes sense in a
post-sovereign commonwealth of this kind? And how can we state the principles
concerning the need to retain maximal decision-making power as locally as possible,
in accordance with the idea of subsidiarity?

In relation toe all this. we contront :Lg:lin the WOrry about nations and natonal-
ism, and the evidentdy powerful pull of ideas about local idenciry thar operate along-
side of the tendencies toward supra-nationalism the 'Europe’ embodies. Chapters
[0 and 11 contribure to the theory of ‘liberal narionalism’, aiming to state accepe-
able (because non-absolute) principles of national entitlement and nacional loyalry.
Fintally, [ return to the question of union among the peoples and countries of the
“British Isles’, suggesting that the old union has eltectvely run is course, and rthar
new trameworks are presented both by the "Council of the Isles” and the European
Union. In this chapter alone does my own position as a pelitical activist become
directly involved in the argument. The general philosophical arguments of the
previous chapters are not put in question by the more concrete advocacy in the

¥ il'_pcnpl:: truly Erasp its possibility intellec-

concluding chaprer, in this sense: one could nor reasonably assent o the case made
in that chapter unless one regarded most of the foregoing argumenr as sound. But
i_[ WI:'I'I_IJI:I_ bl:' P{'rl'-ll:l:l'.l'}' Flﬂﬁﬁil'.lli'. Ty HI:{_'I'_'I'I'I.' H”. t]'lt prﬂ:l]’l::ilil::'i Hr E]IH].‘:I.I.!I'S P 1o |.]-| -a.".d
still disagres with the conclusion stated in Chaprer 12. The preceding chaprers are
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necessary but not subficiene for the conclusion. As with all points of political
controversy, settling the principles is essential bur insuthcient, The right application
of principles to concrete cases always calls for an appreciation of the actual sitvation
of choice, and the possibilities present in it These are marcers of judgement, nor of
Prﬂnf.

I have long believed thar the academic community engaged in the study of legal
philosophy has had an extraordinarily blinkered astirude o the questions about
soverigney, statchood, and the characrer of law posed by the development of the
European Communities and now Eurepean Union, For some years | have been
trving for my awn part, and together with various colleagues, 1o make good this defi-
ciency. Of course, there is a grear risk here, The body of Community law and of
learned and cheorencally sophisticared commentary on it is pow colossal. How can
1 mere amateut from another juristic specialism hope 1o cope with this? Will not the
arrogance of mere ignorance shine from every page? Well, | think there is a risk here,
vet one thar it is worth taking. The development of a new legal order of a special and
unique kind is HE]I‘l‘I-:‘.[I']il‘Ig no ltg:ﬂ theonst can afford 1o Ignore, The claim that there
is such a thing here in Europe may be over-blown or even just plain false, But let us
at least come to grips with the claim, both for the light it can cast on legal theory and
E:JI.' tht‘ I:ig]'ll lfhr.ii[ fl:]t"'l.“:f' Camn cast on i.l:.

Much of the present text results from re-writing and revision of work previously
Fllh‘li!‘i]'ll'_'l'.‘l, :I.]'Il'j [ gmrtfu“_‘f ﬂcknuwh::]gr: rhl:lmi.li.liinrl ji] I'C-Fl'l.l!'lli.}i]'l. n I.'l'.li!'i Fnlm :I'-I'I::IITI
many sources, as listed below, Invitations ro lecture and to present seminars in many
universities and ar learned conferences have provided many an occasion w stare
ﬁﬂ'f[]u]ﬂ.ri.]'l.g Iy t]'l.[]'ll.g':]t:‘u EI'“J. 1r I]‘f[:lﬁt FHHTL i.!'l‘li!'iﬁl'l]-'ll]]}' ‘!'H]uﬂ.].]]t' I'_'Tiri.l'_'j.'iln “F FI.-.IE
thoughts. The latter has made them at any rae berter than they would otherwise
have been, though | am all too conscious of remaining deficiencies.

I cannot begin to pur in writing all the thanks thar ate due, bur no list could fail
to include the following: Zenon Bankowski and Andrew Scorr, Joseph Weiler, Heike
Jung, Richard Bellamy, Dario Casuglione, Willam Ewald, Aulis Aarnlo, Nils
Jareborg, Georg Ress, Virorio Villa, Mario Jori, Anna Pintore, O Weinberger,
':._::31]1I:rim: thl][nnnd. r'%'IEr'.I:]'II'_' 1':!|:'ri.l'||'j| Hjﬂltt RJ?&[]’[UEHEH, ][:ll'll'l [-::LTIZ{“EH DH".".IIL{
Diyzenhaus, Tom Campbell, Jeremy Waldren, Roger Cotterrell, Pavlos Eleviheriades,
Kenneth Munro, Beverley Brown, Bob Summers, Fdward Mortimer, Gidon
Gorlieb, Yel Tamir, Gordon Graham, John Haldane, Tom MNairn, Anthony Cohen,
Brian Leiter, Ken Endo, Christine Boch, Caitriena Carter, Malcolm Anderson, the
lare Allan Macarmey, Flora MacCermick, Sundram Soosay and many, many others.
I have !-:I'H:Eiﬂl debts to my students 1o seminars on these themes in the Linmversicy oF
Edinburgh over several vears and ar the University of Texas in the Spring Semester of
1998, Zenon Bankewski and Andrew Scote received a grane from the Economic and
Social Research council to run an interdisciplinary seminar in Edinburgh over the
period, and [ found paracipation in thar exeremely helpful,

Finally, I had the inestmable good fortune to be awarded a Personal Research
Professorship by the Leverhulme Trustees for the years 1997-2003, for a project on
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‘Law, Stare and Pracrical Reason’. This is the first of several works o appear within
that project. [t would have been totally impossible without the enhanced opporu-
nity for reading, writing, and reflection provided by the generosity of the late
viﬁﬂ?l]nt LE"H:T]'I.I.'I.'.I'.I'I':‘ il]'l.l'_'l t]'IE frusrees [:l:l'- I'I:i"i ﬁ]unﬂatll:]n-

MNeill MacCormick
Carrnbamn, Scotland

April 1999
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The Legal Framework:
Institutional Normative Order

Introduction

The grear jurist Hans Kelsen, who spent much of his life trving o clarity the concepr
‘norm’, and the ‘ought’ thar is the verbal sign of normarve urerances, once
rematked, almost despaicingly, that the "'world of the ought” 15 a “great mystery’. In
Scandinavia, the disciples of Axel Hiagerstrém doubred that any sensc ar all could be
made of the oughe, Said Karl Olivecrona of Lund: ‘A mystery it 1s and a mystery i
will remain forever.”! There continues to be controversy over the issue of properly
accounting for normative elements in human thought and activity. It is a difficule
thing o say just how (or if) a degree of order can be achieved in human lives, both
individually and socially, by upholding and following normative requirements.

The basic idea of this book {and of companion volumes thar will appear in the
following vears) is thar nerms belong within normative orders, of which some are,
and some are not, institutional in character. A principal example of institutional
normative order is law as chis appears within contemporary states—municipal posi-
tive law, But this s h].r 1oy means the :ml}f -::xamp]-::, and it is :illu.rninaring for the
purposes of reflection on the stare to contemplate municipal positive law as a species
of a genus, contrasting it with other species in the same genus. o is also of interest
to compate and concrast morality as non-instittional order wich law in itz insutu-
tional character, and o contrast politics as institutional but not normacive with law
a4 1':'[:'1.11 ]'n.".:t'ltutll[:lna] il.]'l.l'_:l nl.:r:rl:]al.‘i.'l.ﬂ::. F.rI'I.E:'iﬂ g I:-'I.I.I'I'I'jﬂ I.'TI‘E']'II.'EI CONCTASES :I'-I:]r EI'IE I'I‘H:.‘if,:l'l.t
work, and this chaprer works through them.

At any given time, any one of us has an idea of the world as it is now. Bur chis is
for the most part a broad and vague idea, with exacimess and detail only in the
contemporary foreground of perception and thought. Television, radio, newspapers.
.'Ln{] l'_'lt] =T mrdj;l I:';.I:t].':‘ L% .IJI'(JE.IIJ]}I' in}-{:lrrm:d E]JI::I'LI.E \'\']'I.ﬂt i:‘; El'_'l ll'lg Ly L‘I‘!:}ug!‘l O arten-
tion is confined to particular subjects thar incerest us. Our awarcness of history and
geography let us locate ourselves somewhere terrestnially in the contexe of some
narrative awareness of our present fime in IS Contingicy with pasc cvents, either
directly recalled or spoken to in some memories or texts or reports available to us.
Our own idiosyneratic understanding of the natural and social sciences gives us a

T See Olivecroma, Law ar Face, 1st edn, {Londen: Humphrey Milford, Oxford Universine Press,
1938), ar p. 21, 'Ir is impossible 1o explain radonally how Facts in the acoual world can produce effecs in
the wholly difterent “world of the Chagha”, At one tame Kelsen declared bluntly thar this was in face “the
Grear Mystery”, Thar is to stae the maer plaindy, A aygstery it is and a myvsteey i will remain forever.
The reference 15 e Kelsen, H.-rrelp.r_lnmﬁnrnw der Staatrreahslebre ['|'|:||'|1ng|.':n: 1. & Mahr, 19110, 441,
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broad idea of how things go along, and we have a common-sense grasp of how other
people are likely to act and how our social sitnation is likely o change over ame, We
have some cosmological understanding of the earth in relation o the rest of the
Universe, and either do or do not have an awareness of or faith in a divine being thar
underpins it all and in some sense guarantees it. With or withour that, we have an
:I.I:"l.'l.t ]TC":C"'J":III.I Ei:ln.'iciﬂl]:inr_':'-;li I.']:I'- our irnrn::di:it:: SI_LTrm]ndirth, :Il'llf'l Can 0 sgrmd
extent give an account of what is going on here now, though by the tme any such
account is given, things have already moved on into some new state of being. Even
the most learned and perceprive and well placed of us has only partial information
in consciousness ar any moment, always in a conrext of imperfect memory, possibly
i.l'lilchE]TiLﬂ.‘ Sxfi:EJIt!'HL' fblund.‘irii]rm. Er!d. fill!'l‘l_'r l:n;t:rti{.‘ul:lt-i' t[:]lj:.':.‘lun.‘&: Lﬂl]ftl’]lirlg
probabilicies.

Since David Hume's day, we have been used to contrasting the “is’ and the
‘ought’.? It seems that this contrast has been mainly taken as highlighting the
straightforward Factuality of the “is, in conrradistinerion with the somehow slippery
character of the normarive ‘ought’. But is it not true, as just stated, thar our grasp of
the ‘i’ actually has a racher vague quality? If so, it is rash to jump into the assump-
tion that the contrase drawn by "Hume's guilloting’ really Favours the "is”. Can we not
usually be somewhar more certain abour how things oughr to be than abour how
they actually are? To hold or perhaps even to know that murder is wrong, or thus
that people ought not to be killed wilfully and of malice aforerhoughe, is to hold or
ko :-iln-rru_'tl'li:nf__r| that holds Eunr.l I'."'."t"l.'_".""."."l'ltﬂ: and all the ome, (F] am rhinklng in
terms of municipal positive law, it holds good uniformly throughour the state in
question,) Indeed, it is possible 1o be a good deal more confident chae nobody ought
to be murdered than thar nobody is being, has been, or 15 abourt o be murdered, even
in one's present quite near vicinity, | can be certain thar murder is wrong. bur not
thar it will not happen. And the same goes for jumping the red erathc light, or for
acts of housebreaking, or for lving or breaking promises.

To think about the world, certainly ro think of it beyvond one’s perceprual field, is
to have some kind of picrure or narrative account of i, This frames how I think i
]'I:'I!'i J'H'_'I:]'I.. i'lit:'i COMmMEe o Flﬂﬁ\.'i, nowy i!'i.. ﬂr“.'. 'i"u"iH ]'lfl:]h:'lhl}" g(] on, Iilhl' rnl:uning [:l:l'- HU{_'I.-.I
thoughus is clear enough, for they either march the world or they do not, and if they
do, that is how it really 15, (The trouble is that we cannot check it all by direct imme-
diate inspection—thar is indeed the very touble from which 1 started.) The ‘ought’
is of course different. The picrure or narrative as | hold it ought o be s not one that
15 conbirmed by how events are or rarn our. I is an ideal picrure or narrarive, one o
which I envisage the world being made to conform, as it does on all the occasions
"a"u'hli'.']! L1 IR []'I.l.l.fl'_:lﬂ:rf‘i i III:igl'I.IJ"I.:ILIf. |:J|'L"ilk:'| II:I'I.I:'::l -H.I]‘Liltl'l‘l.‘f IJL‘TS'I.J]'I.,H llrJu:u:‘: oar _I"I.I.[:I'lp‘s d
wraffic light, wells a lie or breaks a promise.

if, however, I have some practical commirments concerning the way the world

* See Hume, A Srewifre of Human Nagure {Oxford: Clarendeon Press, 1975, od. L. AL Selby Bigge and
B H. Midditch), Book IT1, Part [ sect. 1, last para.
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ought to be, or the way it ought to go on, [ can be fairly certain whar these commir-
ments add up to. In this way, 1 can have greater certainty abour the “ought” than
abourt the 5. 1 can know betrer how the world ought o be {assuming my commit-
ments are valid ones, and ignoring for the moment the question ot whar, if anyvthing,
vihidates such commitments) than [ can koow bow it :3-;_'Lua|l].' 5. S0 far as concerns
the positive law of the country T am chinking of, the rules in its statue book are nearly
all cast in universal terms {"No one shall . . ', "Whoever is in such and such a situ-
ation shall be liablefentided wo . . ', and so on). Their universality encails thar,
assuming 1 have a correct grasp of valid norms of the envisaged syseem of law, [ can
know with considerable certainey how things ought w be according to thar system.
This is so, even when | can never be so certain how things are or have been in the
territory for which the law s valid.

Let us therefore acknowledge thac the ‘ought’, however puzzling we may some-
|'imﬂﬁ- ﬁn{] it at fhl‘: dt‘fpf_'ﬁ-t [:l]'lfl::l]“gil'_'ﬂ] ll:\"i:l.-, ]'I.E:'F af ]t.'l.!'it "Z]'II";I P[]:‘i:‘illh'i.li t}l' “F H ) l'.{l'.'gfl:': “F
clarity and certainey that the ‘is’ often lacks. Nevertheless, all is not entirely simple.
In a concrete situation | may wonder what some persan [Fll“_‘]'h:-lFI:-i myself} nught T
do or o have done, and may with some confidence conclude thar the case is covered
b}r a relevant norm. For cmrrlph:, ‘thou shale not lall’ EOVErns the case when T feel
myself gerting furiously angry twowards Jim, and ‘promises oughre to be kept’ governs
the promise | made to Fred that is now due for performance. 5o | judge | ought here
and now 1o calm down and avoid falling into some murderous impulse, or there and
then to do the promised service, Or 1 may take a single simple norm like the no-
killing one or the promise-keeping one, and reflect on icas in some way clearly valid
for some contexr or jurisdiction. Yer it does seem o be the case that no such single
normative judgement or proposition really makes sense on its own or in isolarion. It
is in its ficdng rogether with a whole bundle of other norms that it makes sense.
Especially in the context of the particular judgement—'what ought to be done or to
have been done?’ — or deliberation—"whart to do now? —there may be many norma-
tively salient aspects of the situation, so thar onc’s judgement or conclusion all things
considered has raken account of more than one norm in its bearing on the sitwation.
In this sense, normative judgements and deliberations do nor relace o or presuppose
or derive from 5ing]r.: isolated norms, Rather, t]'lr:}r dtpcnd On some l::irger r_'nnu:pﬁnn
of normative order, abour the way things ought 1o be and oughe 1o go on, aking the
whole range of events things and possibilines as chey appear o us at any particular
time and place. This prompts an inguiry inw the idea of ‘normative order’.

Normative order

Normative order is a kind of ideal order. At any given time we may form a view of
|.|:“: "r'r":]l'l.d a8 we l}l:i[]]"i. i.t i:'n. 'I:I'I.L'judi.ng LI:“.' ol I'.'d_ l::ul.gl::n:in;; I'I.L'IITIH.I'l. actions Hl'll'.{ i.]'l.tl:]'l.-
tions for action, We may set against that a view of the world as it could be or could
become, leaving out certain of the actions, leaving some acrual intentions abandoned
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or untulfilled, while other actions rake place instead of those left our, and ocher
:int::nti{::n.li g F:}.*.‘I.‘i:n:d E[]d ]':ln] nghr ta fu]ﬁl[m:nt. A "u"llL"'u'u" 'i}[. tl:]f wuril:i 4% jL l:';:"u]d. bE
or could become is an ideal view of it. An ideal view may be constructed in terms
tl'lil." I'I.I.It" Ly llm]':ltfu'lfi\"‘l:[}r ‘EICI[“J.E Cerkin Wilys {Jf;ltt]l ng (418 E.“. OCCASIONE 06 Wl'l.i:l'_-]'l.
such action might otherwise be contemplated, and that insist on or imperatively
include cercain other ways of acring as always called for despite any contrary remp-
ration.”

There is a notorions ambiguity in the term “ideal” and most of its cognares in the
VAL F:l.l.ll:]]':ll'_'l]n ]angllagcs. Si]mi:EimL'.'s Wi ITICEDR IJ‘}' i.t EE]HE 'la\rl'le":] t'IiELS ]'[“."I."El}" iﬂ.
idea, that is, within ideas held by some person or persons, whether for good or ill or
ina m:l!Tr.ll Y. g:]m{:l:im:.'.'-:.. hﬂl‘u’r’ﬂ"ﬂ!l‘. ‘idﬂﬂ.ll CLOIIYENYS l'|1:: ]1[11]'1.!!] l'_'l'l:. ik [ﬁ‘-‘uurﬂd Or
even highly favoured idea. Mormative order, of course, is ideal in the scnse of the
tavoured or preferred idea, not merely the neatral idea. Yee it falls short of any “best
of all possible worlds' perfectionism. Normative order is practical, both in the sense
that it Euid:‘s praxis, Euit]t:s whar we do, and also therefore Fr:tr.'t'i-:::i[ in the sense of
practicable. [t is an order that is envisaged as a practically realizable stace of the world
gi"r'l:'n IilI.JIE-S a8 [I'l-l:::rr are ﬂl'[l:l FI{'IEI'.:I'H‘.& H L fl'lt_"‘:r' are |'IE|'¢,"' [I]'l.d ny; o thﬂ exrEnt |.'|:|ﬂ.|.' |1' i."1
realized, the world is a better, more satisfacrory, world than if no such guideline were
envisaged or followed.

‘Morms’ are propositions thar we formulare with reference to, and as singled-ow
elements of, normarive order. In primary form, they are either exclusionary provi-
51005 I:n-::Em;i'l.r-a: durics, pmhibiTinns] thar rule out certain Wavs aof acr'mg on all oeca-
sions on which such action might otherwise be contemplated, or provisions of the
COMVETSE [ype [pmi[ivc durics, ﬂh]ig:.‘u;in ns chat call for or msist o COTLLIN WS of
acting as required of a person despite any contrary tempration, or countervailing
reason for action,

This is not an artempt to explain norms or values in terms of value-free faces, of
course. The noton of the ‘better’ or ‘more sadsfacrory” built into the account of
ﬂﬂ]’ﬂmli'ﬁ'ﬂ Drl:lll:r as i_d{'q"l_l {?I'l:l':l .Shﬂ‘!'i'ﬁ rlnrm:Ll.'E'l.ﬂ: -:1rn|.'ii:r T hthmg “"i.thi.]'l.-, not :il'll'.{l'.'-
pendently of, values as fundamental elements in all human consciousness.

Also essenrial to making sense of these concepts is the way in which the pracncal
concerts that which engages a persons will. Merely o envisage a possible world
ﬂ:{[mpl:l]ﬂ[ﬂd F]_'Clm '[hﬂ ﬂi:[l.lﬂl onc, even Tt |_'|1:in]-t ﬂf Lf 1TF SOMTLEC I}Uftl_'l-' L'{:l!'lt‘l'_'m]lli.“.i"l"'_'
way as berter than the actual is not to cross over into the realm of the normative. A
steady commitment of the will o realization of some ideal order as 2 coberent and
realizable state of the world is whar is required for that tansigon, The will directed
towards realizing 2 practicable, rationally coherent and humanly satisfacrory ideal
order constitures it as normative order. Only by relerence o such an order is it pos-
sible 1o establish the difference of right and wrong in action, Those actions are right

P OOF . H. von "-:{"righT. 1% aned {'.I'u.g]l.l'- im Ell.ll.!.'t':il:l er ol teds.), M, Lawr and Moders Formi of
Lige {Daordreche: Tx, Beidel, 19853, 263 ar 2678, discussing norm-formulations and the use of the ought’

therein.
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that are not excluded from the conceived order, those thar it excludes as actions and
o which it denies fulfilment in intention are wrong. The dichotomy berween wrong
and not-wrong (or between wrong and right-in-the-sense-of-not-wrong) is the
fundamental differenciation of actons or of intended or p]:mm:d ACtS N A normative
order. Whar a person engages upon when aiming to make normartive order actual is
the task of, or commitment to, avoiding wrongdoing.

The world as already-in-part-ideal order 15 thar upon which we base our concep-
tions of normative order, the ideal order thar would exist were pracrically removable
iml'h::rﬁ:r_'Tinn.'i Pl]fgt'[] ﬁ'l:]l'l'.l "I'II'_' Wiy t]‘tingh‘ Eﬂ CHT FILONY M{J!‘it Frﬂm'i.'it'!i l‘hal‘ dIe ]Tlﬂilﬂ
are in due course kepr. Truthfulness and honesty are more frequent for most of us
than lying and chearing. To formulare the principles that promises ought to be kepr,
that lies ought not to be told nor frauds perpetraced, is to ser terms for an ideal order,
but not one thar stands absolutely apart from acruality, neither in terms of whae is
COTTEITN ll.'.ll}' d.[]l'!l:. Ir i.]'l LEertms HFWI'I:H' AT ul:nmﬂn]}' Hﬁl‘i'l'_'rttd s ]'!l]'inCi.Fll:!i I:]'F:IEC!:FT-
able conduct by others in our communicies,

Thus normative order does not stand in absolute contrast wich acruality, Quirte a
|{“' “F"l-'lu']'l:!T gﬂ-l:!'i H1 i::'i Fltri';:'l_'fl}r E(]mpﬂri.hlﬂ “"i."l.-l 'I."u"l'l.ﬂt i.:'i rllghl' rf[:l]T.I fht I'.Iﬂli]'ll “F"l-'if'i\'
of any reasonable moral articude. Moreover, this is the case, ar least in part, because
people share legal systems and moral actitudes or converge in the moral demands and
conceprions of moral order they endorse. The world as iv is does not unfold inde-
pendently of human wills. On the conrary, the human world-as-it-is poes on as it
gl.l'l'_':'i (413 ] lhnlug]'t ]1|.1r:|1;1|1 I'_']'I.[J:iL"l'_':'i E.I'“J. d‘l‘.'l'.'ii‘ii.[]ﬂ!'i. H[JW‘:'I-'LT impt]’ﬁ:{.‘tf}n tI'H:HE Chﬂ'i.l:ﬂﬁ
and decisions reflect and conform to the conceptions of legal and moral recritude
I'Itjd I}_"r' t]'l.l";' l:]'l.l::l':'l'."\i.I:I'I.Er| :!]'ll'_:l dl:l'_'i{lil'.lg agtnt:'i. SI::I NOTIHITIVE 0 r'.'.'lﬁ"l' L idl‘,‘fﬂl f_:ll'l:l‘l:r I:I'DEE ot
by its envisaged contents or substance stand in any absolute contrase with the world
as it is. Indeed, our nermative commitments come out of our response o the world
i it I|:‘i| (SRR :‘F-':I.tll:‘il.:d'i.'ti.[:ll'l. r dll:‘i.‘i-'l:i::'irﬂcri[:l]'l "u'ullTI'I. :it FL] iI.' s .'I.i'll:] FL] il' gn:s ., ‘;I_F'H_'l our
sense of the practicable alcernatives to what does or mighe happen.

There are, it seems 1o me, three ways in which human beings come to an aware-
ness and understanding of nonmative order. Through nurture, sociabization, and
education, we are exposed ro and socialized into some common views of the right
and the wrong, and gradually led to an ability 1o be ar least pardly self-regulating
against the standing norms implicit, and parely explicit, in this comman view. Then,
in modern conditions, we fall into a senes of rather insttutionalized SCIEINGS in
which rules arc made even more explicit than in the general familial and social
milieu. For everyone nowadays this includes che experience of school, with compul-
sory awendance; for many, stll, even in a secularizing sociery, participation to some
extent in a church, mosque, synagogue, or other strucrured religious ohservance
plays an importane part. Nearly evervbody participares in sports and pames actively
or as spectator or as both, and expertise about rules of play and rules of national and
international competitions organized by officials and represencative bodies is ar least
as widﬂipn:nd as I-:I'll:]'l.'.-'l.l:l.‘lg-:: ard undc‘rsmndi:ng of scarc-law, 'I'hi]'::[[];, Ihnugh, state
agencics such as police and courts and in a more remote way other official organs up
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to and including parfiaments and international agencies define one particularly
authoritative, explicit, and highly regulaced normanive order for us,

At the very least, our picture of normative order emerges out of heteronomous
orders, where others communicate norms ro us and we learn o follow them, usually
under some external incentve. The idea thar any of us could invenr a whole moral
order for her- or himself ic absurd; it is inevitable that we start from some learned or
acquired framework of practical thoughe, and gradually develop our own critical
awareness of it as something for which we take responsibility, and can adjust in the
light of what seems to us reasonable. Our learning experience is one geared to devel-
nping an at least F.‘.‘Irl"i;ll ALt j.r,:' What we learn is to monitor and guidl: CILT LW T
conduct against criteria of nght and wrong that are conventional norms in some
cases and formally enacted rules in others.

In a fundamental way, though, the possibility of developing fully auronomous
judgement at the end of one’s learning experience is thar which makes incelligible the
very concept of normative order, The relos of moral development is the fully respon-
sible moral agent who rakes responsibilicy for his or her judgements a alf levels, and
whose volitional commitment o some ideal of order is caregorical, not conditional,
Only a being thar can acr in a self-regulating way, judging berween possible courses
of action through voluntary commirment o some radonally willed order, and seek-
ing to realize the willed order in action, can 'Fl_l“}-‘ grasp the concept nf‘wmng’ action,
or therefore the concept of right-as-noe-wrong action. Only such a being can make
full sense of auxiliary verbs such as ‘ought’ or should', As Thomas Reid” observed in
controversy with Diavid Hume,® these are rerms that every moral agent understands,
but that are not definable in any terms simpler than themselves.

This account both presupposes and points towards reasons for bebeving the thesis
that autonomy is fundamental to morality. Conceprually, T would suggest, the idea of
autonomy that was skerched above is fundamental o any idea of normative order. For
in the last resule only an auronomous being can respond through scw of volition to the
requirements of normative order. Normative order guides choices, bur does not cause
{hl:'l'rl. chl}im anre 'ﬁ"ll:lll_ul][ﬂ]_r'r' lcﬁl’mﬁ.ﬁﬁ o an ldf,".';l ﬂ'F nrdt'r, 16X i:t'rndi.l:i::nnut] TI'_':H.‘EII'_'H- D]'l.
the other hand, the concepr of a rationally coherent order in which universalizable
Frl_'i_nﬂi_p]ﬂ:ﬁ ﬁnf_‘l '[I'_I'I_"'i_l' PIEE.I:" PI'I:,".ST_I.FIPI':IEEE r|'|.|:: ﬂgﬂﬂflﬁ ‘EI]T{:IHL'II'L' by 5OITIC I'.":J]'I."."L'HLIIU“H.I or
instirutional social ordering iniially heteronomous in character from the agent’s poine
I:I:I'-\l'i:['w. [TI_ '[]'I{' dc‘.‘:‘]npm:‘nl: I:,'I'F ITlﬂl.'i'II ﬂgn:‘ru:]r'. i'l-::l‘v::rnnnm}' Fll'l';'l:tli.l‘l"_"; E'I.I.t‘l:ll'll'\u'l[]'l._'l-'.

]ll!-titlltiﬂl'lﬂl l'lﬂ]'l:l'lﬂ.tll.'ll"'l: l.'ll'dl:l.'

MNecessarily, normative order involves judgement. Being subject to a norm is being
liable to jm:lg-::.mcnr by aneself and by others in case ane’s conduct does nor match

4 See Jennifer Nedelsky, ‘Reconceiving Awonomy: Sources, Thoughrs and Possibilicies, Fale foerma!
n_-,l".l'.-:r{..-';:rr.q" Ferineim, | []'-JH‘,.:':I. R L T

T T Reid, Frapr on the Aviive Posers of Mas (Edinburgh: John Bell, 1788}, essay V5 see Resd's Emaps
e tive Pesers .af'rfr.- Flheman Adeing []frlin'::-llrgh. L&E19), val. 3. 578,

& Ree Hume, Trenrive, Book 111, part 1, secr, 1, final paragraph.
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up to what is required. Particular norms are to be envisaged as fragments drawn from
d FI‘[C'.EHFIPDEL"{' i_l:li:[l] DTI!_'I_I:]' il'l. rht SOTERE 'ir]‘,l.iﬁ:.'lrfi]. Or Gs I.]]'“‘[JU.‘Si.lj{“'I:'i [}}fl“ulﬂlf‘l Liz
capture the sense of that arder in relarion to a given wpe of sinwaton. They are exclu-
sionary or mandatory prescriptions thar posit some course of conduct as wroang, or
as obligatory. To engage with & norm as an acting subject is to judge whar must be
done in a given context: to reflect in normative terms upoen one’s own or another’s
fﬂl'ld'lll::T ina Ei‘.’tn ﬂ:rri.]'l.f__: 15 to jl]dgl‘.’. ﬂgﬂ.i.]'l:'it SORENLE L'I'I.'l-'i:'iiii.rll'_'liJ [arr, 'l-'||'|ll'_'1.]lt']' "r'!'l'litl.
was done ought to have been done or ought not to have been done. The judgement
fhﬂ[ 4N act D[IEh'[ IV B0 I'I.ﬂ"-l'l:: hl'.ﬂ]'l I:l'l_.l:l'lﬂ nnrm:‘i“}' {'.l'lr:l[]ﬁ A C“il'l."iti'l LEC I'ITi:ll jl:t{gi:l:nr_'nr
of the measure of penitence or resttution, or of censure, thart is apt to the case, All
in all, to think normartively is ro think judgementally. This is a general and signifi-
Cang l‘rl:]l'h :'lhnl]r ﬂ” I'-I:'I'rlTI.:'i [:li'- nli'l'fmﬂti'l-'f_" I:]I'llﬂ]'.

Judgement is sometimes purely personal and autonomous; sometimes it is conven-
tional and heteronomous, withour being instiutionalized. Ir can also, however, be
i.n!'irituti.[:ln;lliir.td-, T, i.l'- Yual 1|"I-']I.|||. UIHH]'I.I!II‘.'I'.:'. ..I‘]IL' “.i':'ll :‘i1.|_'|} H.I"'r'r'ﬂ]'d.:'i :l:]iE Lan hL' sCen
wherever in a question involving two parties, a third is asked to help. Such a third
F:I roy & .l'!l'l'_' i3 I'I'_']ﬂti"l-'l'_"]}" im p;l:rl.'i.'tl ju{jgr_‘ h{.‘l“ﬁ'tr_‘n DWWl [PETRCHTS L W]'H MTL SCHTIE GrImn
impinges differentially. Reference to such an impartial third parry can become a stand-
INE practice in i variery of situations. Thus over some range of TOPICS, SOIME Persons
may acquire a standing role as judges, to whom reference may be made, It can come
about thatr the judgement of such persons acquires mandarory force within some
['Il“]'[lilti"r'l: U‘f‘ljﬂ I i[l |.J L TS th:'l.l i I:"':."f:'i[]“. 1.":"':!" 'l-".'ilihﬂ.':‘:- action t-'lk‘L']l i "u"i.]'l L €] I:.:'ﬂ.“] e
normative judgement must either handle the matter in a purely voluntary way, or
[CSarg oo Cﬂmpl]l.‘ii]r}' :acl'inn ﬂll'll}" ll]'ldt'r fl]{lgl‘.mtnr I::l:l'-."il]{'.l'l d |l]l:|.Et' Tht‘n ﬂl':lFH.".ﬂl"i ]Tlﬂ'rlr'
or ITLay not L'll: -'l.l.l.U"."r'{."‘lJ'. I:J'I.I.l. O jLI.'I'jHL'][]tII'l iEi j[]blituiiu[]ﬂ“i’.{.‘d. ':.I:I.‘LTL' JI.HH Edn ]JI‘.' ML
rule about the finality of judgement: a rule thar ic is obligatory to accept and casry owr
the judgement of the ultmarte court, and chat it is forbidden o take any furcher aciion
l]ﬂ:r'[]]l.d lh-ﬂ.t I.I.I.‘.ij []i.‘llﬂ."._'r' H.Ll.llll::lfi.'i".t"'lj L'llld.t'l lJ'Il‘_' E.i[].'.‘ll _iL[L:I!.’!Fr[]L"[] l-?

Morms invelve judgement, and judgement, as we noted, is cither personal and
autonomous or in some measure msuretonalized. Instruionalizaven of judgement
is a fundamental feature of the organizaton of normative orders. In one form or
ill'l{ﬂ]'l.l:r. il‘ OIS i.]'l d "u'rid.‘li h'LiTil:t]." E'I'F HETTJIFJE_H. T]'I rmlgh I'_']'ll.]rl'_'l'lﬂ:ﬁ. HPﬂT[iﬂg l-IrE.ﬂl_-Ii:l'.ﬂ-
rions, commercial guilds, and leagues, international organizations, and agencies; and
also, of course, paradigmatically in the stare.

An inevitable effect of institutionalization of judgement, especially where there
comes into being 4 group or a corps of judges acting in a coordinated way under 2
common structure of appeals, is thar normative order must come 1o be conceived as
systemic in character. The syseem in question then ncc-:*,u-:aril}r possesses, as Teubner
and Luhmann poinr out, a self-referencial qualicy.” For it has ro be a question in any

CF Meil MacCormick, & L A Flaer (Loasdon: Fdward Ammedd, 19310, ch. 9.

See Cr Teubner, Laaw g an Autopedetic Sistem, trans, B Adler and A, Bankowska, ed, 2, Bankewski
{Cheford, Basil Blackwel] 1993), 13-24; M. Lulmann, ‘Law as a Social Syster’, Morsbeesers Onfe Lae
Feze (19897, 156 ar 141-3.

]
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dispute what the governing norm is and how it is 1o be interpreced. Finalivy of judge-
ment f[]tn'li.l."l: Eﬂal ;Lurhnr:it].-' (810 tI'H: {|L|.1:.lil::inn "u’r'l'l:l.t COUNCS a5 a I'I‘i.l'll:]il'.lg norm, :ind I'I':'I'"u'ul'
it bears on the case. What makes the judgement final is a norm of the normarive
ﬂfl’jt‘f t]'l.llt ITIJLI':I::'F fE:'i]_.IEI'_'r l.:ﬂl.' jlll:.{gd:rnl:nt.li nh]igﬂrur}' in EVCF}!' [ E el H'I_I.[ TI'H.'. jl.ll:lgf:mcrl[
thar such a norm, or any other norm, belongs to the order, is itself one which can
only be pronounced with final cffeer by an appropriate judge or court, And the same
]}ﬂﬁlulﬂ.tt‘d j'I.UJ'[l'IH.t:i"r": LA I'd.':]' i."; I:|::|a.l.' "u’!'l'li.l'.']'l. I]'I.H]'L'L'."i i Ei'l-'\'.'l'l i'LI.LiE'L' O Court ﬂFF‘ﬂlFri.Ett.
or (in the more technical rerm) ‘competent’ to judge on the question.

Whenever this is so. it follows thar, relacve to any institutional normative system,
there is a way, conclusive within the system, for determining whar counts as an
authoritative norm of the system, or a definitely established right or duty of some
]'I‘Erﬁﬂl.'l IJ]'I.I.-.I:I II'II: .l:].r.'-:Tr.'rn. Thtl’{.’ 15 CYEn @ Wikl {:-F{i::t::rm:ining 1.'.r'|.'.|al.' COUNES s a Pl:mm
under the system, and whar kinds of practical social and business arrangements can
be ser up with binding effect in the :r.:|.r:-'.n::'rl.lJ The way 15, of course, that of recourse
to the judgement of those competent o judge. Ouo Brusiin has remarked thar,
although questions about sales or marriages marrer to us in quite diverse ways in the
ordinary social miliew, whar counes in law as a “sale’ or @ 'marnage’ 15 a queston
which the law-coures necessarily have ultimace authority o determine.'” And they
]'I:'H"C ASEOCIA H:I:] ikl rhﬂfiT}' 1l Sy w|1::-|l' |.]] Cerior ]L‘gﬂl rig]'tt:-i. d'l.ltlitf'h Fﬂ FWWETS ;I]'ll'j l'h:.' |.I|]'LL"
follow consequentially upon the existence of a sale or a marriage according o law.
But which law-courts? Could there be merchants' wribunals deciding abour sales? Or
sporting tnibunals deciding abour the valid wransfer through ‘sale” of 4 footballer’s
contract? Or Church Coures deciding abour marriages?

As we know, each of these is possible. There can be tribunals of many kinds, and
these can deal with simular guestions affecting the same homan individuals, But the
characteristic of an institutonal normative order is that competent judgement in it
1= conclusive within irs own order, except to the extent that there 15 coordinared
cross-recognition of different orders. Such cross-recognirion obtained berween Pope
and Emperor in the Middle Ages,”" and obtains between European Communities
and member-state legal orders today. Where a plurality of judgements each conelu-
sive within a particular order can be passed, the question is: "Which ought w
prevail?’ As a question within a sell-referential syscem, such a question is of course
self-answering, for the system's agencies can never say other than thar the systems
norm ought to prevail. As a question for a person confroneed by compering judge-
ments of subsranrially the same question in pracrically different senses, the issue s
which to respect, on grounds external o the self-referential answer provided by rival

# fer MacCormick, “Inscioutions, Arrangements, and Practical Informacon’, Neee furds, 1 {1988},

75 ar TO-8{

L Urp-n H;lnﬂﬂ.u, Cere Brasein: der Menrcdh nod sern Recler (Bediin: Doncker 8 Humblo, 19940,
182,

11 Gee Morman Diavies, .f'.'rer'ﬁ'_lrlr' A Hnr.-:-r}- (London: Pimlico Pres 19971, 330 1, One can casily g~
gerate the sability of churchdempire jurisdictional relations in a pesiod of considerable rurmaoil, bur the
independence of canon law from sscular law remains a soiiking fact,
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narmative orders, Shall a stare—count decree of divorce, or a church—court prohibi-
tion or nullification of the state’s decree be taken as final? Shall the judgement of the
state tribunal or the Trade Union tribunal be observed? And so on.

There are both prudential and meral elements in any reasonable answer o the
question, “Which to respectl’ Which ought one to respect all things considered?
Which is it least disadvantageous, all things considered, o ignore? In cases of conflict
the answer to the lacter question, the prudenrial answer, will be considerably affected
bath by the weight and balance of conventional opinions and by power-relations,
and these will also be relevant, though with different scales of weighting, o the
former, the moral question, But in so far as power-relations enter the question, the
I5%LIE i."i., ds I HI'I J.I] :';hurl.i}-' EF}" Lo :‘l}l(}w, g UE.P[]] ILLIIL':m. ‘ﬁ"hur_"l."::r Ldri r|:|.1|:-'.l: d jud.f__:l:ml:nt
prevail in the last resort, in the sense of its being carried through by main force if
necessary, and can reliably and prediceably enforce such judgements in the general
run, has political power. Thar poliical power backs and 1o a degree reinforces the
.'|.|_|r|':|::rri1,'r'.-' ancl pr-::tigr_' of the tribunal whose judgﬁ:m{:nr i5 enforced and thar of the
normative order to which the eribunal seff-referentially belongs.

In the world as it has been, and sdill to a very large extenc is, power of the relevant
kind has been territorally concentrated, and each relevant rerritory has been thar of
a state. The coercively predominant normative orders have been those of stares,
though they have rarely it ever succeeded in absolutely eliminating rival orders of one
kind or another. This is why there has been such a tendency to take for granced the
equation of ‘law’ with ‘state-law’. though this has had serious distorting effects for
legal theory.

Two obviously significant aspects of the interrelation of coercive power with
normative order (thus also the interrelanion of state with law) are of course thar of
executive power and thar of legislacive power. The executive possesses the direct or
indirect command of the agencies of organized physical coercion thar can back up
the power of judgement—or, in cases of serious breakdown, disown and overthrow
it. The legislarure possesses, normally, the kind of democratic or quasi-democraric {or
other ideological) legitimation that contribuces significantly o the acceprability and
durability over nme of the coercive power that is organired under the executive. A
delicate and shifting balance of power-relations normally obtains here. But always
there is a question whether the due exercise of cither legislative or execurive power is
a mateer subjected o judicial judgement, and hence isell incorporated into the
normative order which it so crucially suppores. Where it is so incorporaced, the state
is a Rechesstaar, a state-under-law, a ‘law-stace’, as Ake Fri ndberg tells us to call ic.!?

In a law-stace, the queston whar exercises of execurive power are valid is a ques-
tion of law; the politcal power of the executive is restrained under che authority of
law, Likewise, ir is for the courts ro say whar resolutions of the legislarure constiture
validly enacted norms of law, and how they are to be interpreted. The aurhority of

|1-

* The “Law-Stare’, as yer unpublished manuscripe by Professor Frindberg of the University of
.I_.EIJFIHIU.. .‘i'ﬂ-ﬂdl.'ll: ] 1T ET:EI.'}...I.I tl.'l: ]'.ll.'n'l.'li:«a:'ii-::-n el hﬂfrﬂw r|'|:is RCITT.
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the legislature is noc a matter of democraric or ideological or hereditary legitimacy
EXErancaUly 1 ]ﬂ"l'l-'. l.'.ll.lT I5 iTﬁ-ﬂlFL‘“n F-:rn.'d IIT}' [ﬁw.. or at |.l::3.1|.‘ L‘ﬂnﬁrm:d ]7}' It On terms
that effectively limit the power of law-making. Self-referendiality here shades over
into ‘;u.u_'unl:m:luir:sis'.l:1 in this sense: the law is ‘self-making’ since the aces thar make it
are law-defined and it is a question of law whether a purported acr of law-making is
valid or not. The court which answers thar question itsclf excrcises a power of judge-
ment defined and conferred by law.

In such a stare there can also be an independent profession of legal science, analysing
the valid law, diﬁcuﬁhlng the limmets of i 'mli-;llt}r. u[}-l_'rlmg 'mtl:r|.'net:1tlr:u'15 that -L“SP].‘J._‘F
some overall coherence and systemaricity in the legal (normative) order conceived
as an ideal uniy, This sciennhe construction of order and syseem s self an act of
rational reconstruction' exerapolaring from the given marerial. Bur in turn i is a
reconscruction that reinforces the conception of law as a “system’, and which pasits
the 5].-'5i'rr:rn:1ri|r: character of law as a guiding ideal for judg{:}i ifi parli-:u].a:'. and also 1o
a degree for legislators and officials of execurive government.’

Law conceived as institutional normacive order can thus come to be constitutive
of a law-stare. However, as Kelsen pointed out, there are two possible ways o
conceive and represent the order as a working svstem. One way is 2 dynamic way.'®
Flere, the Process mrchangn: T]'lmugh frrye 1% central, in::]u-;ling the way i which |-;.'§;:!]
provisions themeelves ser the terms for valid change. This produces a representation
I_-I-F [hl._" 'D[d{"[ "|:'-'j[h H SPI;'Eii'I.I FI::I-CL:IE o |_'|'IE_'" prnl.'.r.:ﬁ.‘i-'.‘.'-; ':'ll'- nnfm-CfEﬂti“np ::ind. (s ly] tht‘
processes of establishing insticutional arrangements (coneraces, teusts, and che like)
within private and lower-level public law. When we represent a normative order in
this cl:,rr:g_mic, way, we represent it i terms of che norms that :rr:gula'ne c]1;a|1ge, incli=
viduated as norms of competence, power-conderring rules, institutive rules of legal
Lstiturions.

The other way is what Kelsen called a static’ representation.!” Here, we represent
the arder by individuating rules or norms prescribing duties, or conferring righrs
eirher p.:rm]s.sim: or beneficial, Somenimes, In an even more mir_'r-c:l.'.'i_‘np'u_' WaY, We
simply individuate particular duties and rights, depending on the current focus of
attention. But this ‘static” conceprion proves w be misnamed. For it concerns not
stasis, but rather momentary normative judgement, whether the judgement envis-
aged 15 thar of 2 court secking to determine a litigared question, or that of a citizen
engaged in practical judgement what to demand in a given serting, or indeed thar of
d ."il_.l'll::lj'-'lf TT}'ing L8] Pfl:]dl]CL' d CUI":L'E]'I.t r:.‘}'.-n.':-.:.'[:ll.‘iti.ml U[IWI] 1= bla“ﬁ.'h IL"F [h'.: ]-ﬂ.w. Thl:'

]

As the Greck coymolegy suggests, “auropoiesis’ 5 o characeristic sscribed o systems thar ane
considered to be selfomaking and selfsuiminimyg; for 2 full sccoune see Tewbner cired above n. B,

4 See MacCormick, “The ldeal and the Acrual of Law and Sociery’, in ). Tastonlas (ecl.), Lo, Ve
ard Seciad Praceicer (Aldershos: Dartmouth Publishing Co. 19975, 1-25.

5 0F Joxerrameon Bengoetwea, ‘Legal Sysem s a Regulavive ldeal’, Arbir fir Recfese s
.,':-'.-.l.'..u:.l'l,':l.-'.lr.|'|1-|r.:.lcl||'l.'r1 530 1904), o5 ar F0-A.

W Eee Hlans Kelsen, T Parme Theary of Lawe, trans, Max Knighe (Berloeler and Los Angeles: Univ. of
Coaliforrnia Tress, 19670, ch. 5. N fary, <h. 4,
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recognition of rights and duries in this practical-judgemental sewting is in any event
an intellecrual procedure different from that of secking guidance abour the valid
exercise of normative power within a normarive order dynamically conceived: the
LRSI i.]'l.tl'_']'.'l'f.'t i.il'l.d {:l'l.'tfl.:l'l'l.. |::|L|.t dar< g tE'H'.' Salmse, I.E"-’!' A% marmative nrr_h:r ]'I:'Iﬁ w0
aspects, the dypamic and the momentarv. H. Lo A, Hare sought o draw these
together into a single structure of ‘primary and secondary rules’, but there is a noto-
rious difficulty abour the inerconnection of his ‘rule of recognition” with “rules of
change’ and “rules of adjudicarion’."® A proper represencanion of a legal system may
reasonably take one or other of several forms, depending on one’s pracrical concerns
of the tme. Material which is characterized in one way in a dynamic perspective
takes a different shape when viewed in a momentary—judgemental perspective. There
15 no single uniquely correct reconstruction of the raw macerial of law into a single
canonical form of legal syster’,

Law and politics, law and morality

The final sk of this intraduction 15 to outline two distinetions, thar between posi-
tive law and each of the two other realms of thought and action with which ie is mose
intimately interrelated, politics and morality, For although interrelated and inter-
rwined with these, positive law is nevertheless something cleardy distinet concepru-
ally. It is a genuine thind term, not simply an amalgam of the other two. Politics is
cancerned with law—law making and law reform, appointments to key legal offices,
maintenance of the forces of law and order, supporting the rulings of the coures. Yer
[.'H:I'lil:iL':-i 15 nod law, nor law |H:I:i|.'i.|'_':-i. dtﬁpitt ooeasional asseroions to the CONTEATY from
the tamparts of Critical Legal Studies.” Morality is concerned with law, with che
criticism of legal decisions and legal rules, with the issue of obligation o respect the
law, with the question of law’s claim to be genninely normartive, genuinely engaged
with the world of the ‘ought’. Yer morality is not law, nor is law morality, nor a sub-
department of morality, for all thar this has sometimes been claimed by thinkers in
the rradition ol "natural law’. For making the distincrions thar it seems viral 1o make,
the key ideas arc those of power, which seems o me especially focal for politics, and
autonomy, ™ which seems to me definitive for morality, Let us sce how these ideas
help with the distincrions sought.

PUI.“.i.‘L'q :i";- 4 matier uf F‘[J"."-"‘Ef. l?l. tht‘ ﬂ-L'I.'l.]ﬂl ‘L‘If:'r'l:iﬁt ﬂE- Pl‘.l"u'f'l:r "u’-lit]'liﬂ I'll,l ITzLE mc]'
crics or communitics, and of elaborating principles for the proper exercise of power,
Policical power is the power w direct social agencies and individuals 1o cerain

5 See Ch, 6 below

1 See [ Kennedy, A Critigue of Adfwdicarion: Fin de Siecle (Cambridge Mass.: Harvard Universicy
Press, V997, 13357 M. Davies, Ovlimieing ohe Lows Posmodernimg and vhe Polivics of Lawe (London and
Chicape: Pluio Press, 1993), 33-8.

' This concept is more fully explained and developed in MacCormick, “The Relative Heeronomy
of Law’, European fonirial of Philsopby, 3 {1995), 69-85.
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defined ends presumprively for the common good, o exercise control over available
soods (cconomic and non-economict and to determine or influence their distribu-
ton among persons and groups. This power 15 exercised over and among the
members of a reasonably idenrifiable socicty of people. Essendial to it is power to
I'.I'f[:lttli_'r tI'IE wti:l—_'r' ag;i:in.#‘l‘ hfflll:]uﬁ intl::rF::r{:l:H.‘t Fﬂ'“]'l. agﬂncit:‘i Exrﬂl']'lﬂl Lo i.l -'d.!'.lll'l E-I."UI'[I
subversive sub-socicties or groups within ir. The power thar we have in mind here is
P{?'r‘.'ﬁ'l'-in-'l'-ﬂ':h jLals b'ImFI]].-' RO EIvE P"‘P!'ET] I.'|'|:3I.' il‘i-, FU"I-'.":]' (O] m:liu.‘ SLATE LJIHt Sme-
body in fact acts in a certain way, rather than power to bring it about thar somebody
ought to act in a certain way, Political power is power-in-fact; but whar is somenmes
rermed Tegal power’ is power of the other sort, normative power, power confined ro
the realm of the ‘oughr’.

Law interaces with politics in many ways; sometimes as an object over and
through which political power is exercised; sometimes as a conol upon the use and
abuse of power. But law is not itself constitured by che power-in-facr to effect social
change. Law is a form of normative order, seting patterns of right and wrong
conducr and conferring powers that are normative rather than coercive in their
intTi.n.l:iL‘ Chﬂfill'.'tt'r. NI:]]“:I".‘I.}' d':]LI.I'H:E Ehﬂ.l’ rl:“." Unil:i:d -Slt-'lr‘l'.':'i ':-::In:-itjtutjun L‘f:lnfl:rn.’ll.{
and still confers the normative power to ban the manufacture, sale, and consump-
Tiﬂﬂ '.'I'F ﬁ]{'.ﬂl'lﬂl Fﬂ]’ hn’tr.’tgr_' FJLI.IT?I.'.I:‘it‘.'i. ]Ft‘f{t]’fi.!‘itd:, Ehi.‘i ‘I:l'lt-'.l.i]ﬁ: t]'l.ﬁt ill'_'li.'l“di.l'.lg 1 i:'l."!'!'
aleohol sught not w be manufactured, sold, or consumed for those purposes, The
experiment of the 1920s, however, proved thar chis legal normarive power was not
conjoined with sufficient power-in-fact 1w change the drinking pracrices of
Americans. This sufficiently exemplifies the distinction I have here in mind—pali-
tic.s ‘-'II__.Il.'Il,I.I' F(TW[:T. |.|'|_'I|'||" ﬂhl:l'l,l." Hﬂfmati'i't" ur{lc:r.

Certainly, one might want to add rthat nor every exercise of brure power is itself a
matter of politics. We are often inclined to contrast polidcal wich milicary
appmnchca o the solution of cwvil conflicts leg. in Morthern Ireland or in
Chechnya). The difference is in the element of persuasion, negotiation, discourse.
Politics concerns the exercise of power through mainly peacetul discussion. persua-
sion, negotiation, within forms of government which ar least purport o be directed
tI:IW:'ITI:,'IE Hi PI] fﬁl.l.iT 'Drtl'll': Commimaoan gﬂnd o way rhﬂr I'_'li'l'l.l]d. i.l'.l ]'“'.ir“.'il'_'l]ﬂ: ".'l"ll]'l. g’:rltfﬂl
consent among the population governed. Stll, however discursive politics may be,
the discourse remains one thar relates to the obmining and the exercise of power in
the sense defined, In is discursive aspect, politics has essendal connections with
moralitg. Morality in its most fundamenral sense has to be grasped in terms akin o
those of Kant's Gronndwork of the Menaphysic of Morals, and with some regard o
Jiirgen Habermas’s ideas on a ‘procedural’ account of the foundations of moral
r-::..unn:ing-zl Marality concerns a normartive order that is conceived 1o be valid inde-
pendently of political or other power and yet wo be universal in scope, addressing

' See H. ]. Faton, The Moral Low (3rd edn., 3nd printing, London, 1961}, which is a commenrary
on and eransladen of Kanrs Orowmdwenk of the Mesapbpnr of Morals; and [, Habermas, Belopesn Focs and
Normu: Contritusions tn ¢ Disoerse Theory af Law and Demoeracy, wans. William Rebg (Cambridge Mass,:
MIT Press, 1959,
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every motal agent as such. Since it is independent of power, it is necessarily
autonomous in its force—for cach agent, ies binding force or normartive validicy lies
in the commitment to it of that agent’s own rational will. It is therefore discursive
and controversial as well as auronomous. Moral principles are those we can argue our
in conditions of free and uncoercive discourse, accepting thar they must be univer-
sal in application and must rake account of the interests and ideals of all persons
capable of participating in the discourse or capable of being affecred by its outcome.
Each person is as fully entitled to enter into moral discourse as every other. The ulri-
mate judgement of right and wrong in moral marrers is for each agent a marter of
the conclusions one draws after engagement in actual or imagined discourse with
others, and of the commirments upon which one derermines as a consequence, The
drawing of conclusions characteristic of a rarional will depends upon arguments
from a sense of overall coherence of the positions that we commit ourselves to in
essentially discursive, uncoercive, contexs.

Morality in a less fundamental sense is locared in the common or conventional
principles and rules held by persons in communiries, often in connecrion with reli-
pious observances and traditions, To show why this sense is less fundamental, one
need only ponder the question why these principles and rules have authoricy over a
moral agent. One or other of only two answers is possible. Either their authority
derives from the agent’s own willing commitment to them, or it derives from the
power, however crude or subtle, of community opinion and persuasion or disap-
proval that keeps the individual in line. In the former case, they are incorporated in
the agent’s morality through awonomous choice, hence conventional morality is
subordinared to individual autonomy. In the larer case, individuals are subject, in
however diffuse and ill-defined 2 way, to the exercise of power by others, and the
rules ot conventional morality are an element in the politics of communiry, 1f we are
o understand morality as a distinet realm of thought and judgement, it can only be
through giving conceptual primacy o the discursive-auronomous conception of
maorality.

Law has positiviey, We look to law for answers to questions abour whar is obliga-
tory or not, permissible or not, within some dererminace and institucional sphere of
decision-making. Inside that sphere of decision-making, the given rules and prin-
ciples indicare what ought to be done, indeed what has to be done to satisty the insti-
rutionalized system. The norms of a system of law lay down what is obligarery or
permissible in the perspective of thar system, not whar from some ideal point of view
ought o be obligatory or permissible. A properly taken deciston thar a cerwain rule
shall be enacred into law does confer on that rule the character of being an actual
rule of law, A properly taken decision abour some disputed point of right between
two persons settles conclusively the legal rights of cach upon thar poinr, juse as a
propetly taken decision upon an accusation of crime serdes conclusively che legal
guilt or innocence of the accused person.

Law resembles morality in chat it is normartive, It resembles convennonal maoral-
ity in being a normative order commonly observed in some community or socicty,



14 The Legal Framework: Initieutional Normative Order

and backed by strong pressures of opinion, and by the regularly confirmed belief that
others apply norms that are regarded as commaon standards for the group in ques-
tion. States being rerrivorial political communiries organized under governments
capable of wielding coercive power over individuals and groups and in response w
external forces, the law of states is backed not only by opinion but also by the coer-
cive force of political power. Bur it is important 1o remember these two things: firse,
the law of the state is not the only law that human beings have; secondly, the
Rechtsstaar 15, as was argued already, thar pardcular torm of state in which the law
p]'ﬂf‘!’jdts dffiSi'!'t H.l'll'.:l i{E'I.'Ll.H]l_'r' {:IFEFHTJI"I-'L' criteria Fnl:' 1_]1.:,: righrl:u.l LESC 'I]f I,'H:I"i'i"l:'[. .S-LICJ'I_
states have empirically a grearer durability than police-stares or party-states. In Law-
states, the exercise of governmental power is both limired and yer guaranteed by law.
This can over rime have a powerlul effect in generating a popular sense of the legit-
imacy of government, as a ‘government of laws not men'. Such a sense of legitimacy
does not flow from the mere existence of an efectively functioning sovercign state,
This turther indicates thar the legal and the political are not to be treared as idend-
cal however closely they interacr in fortunate circumstances,

One manifestation of law's positivity lies in the way in which, on questions of law,
there frequently seems to be a face of the marter, checkable by reference o publicly
accessible sources, If a person wants o find out whether there is 2 maximum speed
limit on the roads of a country, or a maximum permitted level of blood aleohol for
dri‘-‘EJ’S, ll:H:IE AP SOoUnces Lo W':]i.l'_'l'l. Oane Cal ';.IL'lil.'l'_' Eﬂﬁil}r l[](}k Fﬂl dIl ANSWET, I'":{Fllil:lf
rules on such martters are o be found in picces of legislation, frequently supple-
mented by pieces of subordinate legislation; and secondary sources such as legal text-
books or government publications abour road wraftic assist in idenifving them,

On the moral question how fast it is right o drive, or how much it any alcohol
it is morally acceprable 1o drink before driving, there is no interpersonally checkable
source establishing a quantitative limit. Such questions are capable of being sertled
only through moral discourse, weighing relevant arguments, and establishing consid-
crations relevant to the issue in hand. Their sertlement from time o time depends
an the conscientious judgement of a moral agent, whether or not in conforminy wich
the conscientious judgement of other agencs actually or porencially participating in
the relevant discourse, OF course, it would be difficuls to cnrnpr:hq‘n::l 2 clum that
the norms of positive law in the state regulating alcohol consumprion by drivers are
irrelevant or weightless in a moral deliberarion on the wpic in question, Bur it would
be even harder 1o comprehend, far less aceepr, 2 elaim char morally the enacred rules
CCILI!IL{ hi:'l.'l"l_:' th li.'li.l'[:lL'll.l.:'ii"u"E ﬂt]ﬂfﬂftff l}lf_'_'!r' hﬂ"ﬂ'l_' "l-'l.']I t'hj[] IU!_:H] l'_{i_‘lﬂ.‘.ir_'ml"l[:ln-

The settled, positive, characrer of law is jurisdicrion-relarive,** How fast one may
drive is a question ditterently answered in different places poverned by different legal
systems under the jurisdiction of different organs or agencies. The fact of the legal

e Fllr =) EI.I]IET SLATErnicnr '::IF I:]I.i!'i ]1-|:-i1'|r. = h-‘l.:rl:-.nrrni-::k. I‘._:-I'.II'I'II'I'IE“r |-I'.||1 [-; FI'Hlfmil:T I-I-.I'I‘\-E"
Mormarivite of Law']’ in Ruth Gavison (ed.), fuwe e Comeemporary Legal Philaapdy (Onford: Clarendon
Press, [987), 105-13.
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matter is 4 fact about some discrete legal system, and, where the law in question is
state-law, the answer normally holds good only in respect of the territory of the given
state. Sixey miles per hour is the maximum permirred speed on roads in the United
Kingdcnm other than {||::¢'Lgn.1|:td ‘motorways, on which the maximum is seventy
miles per hour, That applies, of course, only o roads in the United Kingdom regu-
lated by the Road Traffic Acts, If | visit another country, such as Canada, [ expect the
rules to be different, and even expressed in different units of measurement. There, [
have to check on maxima in rerms of kilometres per hour; and so on. In each juris-
diction, | look for some distince plece of ]tgi.tcl:ati{:u:n (or other authornitative law-text)
that sertles the marcer within that jurisdicrion.

Ml:lrﬁl judgi‘.mcn LS, hm‘l.l‘::‘.."tr ]':II'_' r!'i(]l'.l.:l.[ ﬂ.l'.l'l'j 'L'[Jr!tf[:l\rl'_'ﬂllﬂl.., are not i.l'l. ti'l.i!i Wy I’:l:l-
tivistic. If [ hold chac driving above a certain speed is inherendy dangerous to life
and limb, or wasteful of narural resources, and if | hold that humans ought not to
endanger each others” bodily salery, or make excessive demands on non-renewable
resources, then [ must hold that speeding is wrong wherever it may cause danger
or use too much fuel. These judgements apply universally, Mo doubt they are
susceptible only to being supported wich arguments in a moral discourse, without
any interpersonally authoritative source o check against; but in their own charac-
rer E['It'_'!." H L LII'I.i'l-'L"I'?i.'lE:i'LH.E}lt ClHjlni. ot Tt'.‘it]'i.':‘ll'd 1.'P'|-r jl.'ll.':i.!idi.ﬂ:li.ﬂ[] I 1.trTitU|.'II:'l.|.:iL_'|-'.
Certainly, circumstances alter cases morally; but they do so in a universalizable
way. The truth of moral marters is not checkable by reterence to established, public
and institutional sources. Bur their rruch is an unrestricted and universal wruth o
the extent we can establish it at all.

Here may rese the argument on the dual contrast of law with politics and with
morality, Law is both a normative and an institucional order, and this connects it
with the two poles of the contrast. As a normative order, it replicates cerrain leatures
of morality, and conpects necessarily to moralicy in certain ways, As an institutional
arder, it connects necessanily to politics and is in part constitugive of the political,
while well-conducted politics is necessary o the maintenance of satisfactory systems
of positive law, especially state-law,

. -
Conclusion

[ have tried to show in outline how to appru:ucl'l an |:|n&|:1'.'.'rn:nr]ing of law as institg-
tional normative order conceprually distiner from morality and from politics. By
ﬁ]ﬁ:llﬁiﬂg & an i.l'.‘h:.'l IZ]F il'].‘il'i:tl] fi.l:] I'IEI nOrmative ﬂ]'l:l:f. onc I'I.EETI:TI‘.‘.'E rl'l':' C’!{i.ﬁl.':l'l e I:IFE'II'I}l'
analytically necessary nexus berween law and state. Law is instiutional normative
order, and stare-law is simply one form of law. Conversely, the stare is a form of werri-
rorial political order with some internal power-structure and power-relations, and
the law-state is simply one form of state. This opens the question what are the pos-
Ejh]t', -':I.[]l] thf ]}IU Pen I.'E[Eti.[:l]'l?i]'l.-l]:l'ﬁ btt".’il‘.‘l‘.‘]’l srate H:]'ll'_:l ]H."ﬂ'!'. SLH'_'I'I "-’r'i]l ].'!ll";' tl.'.l': '.Tll.'lt‘.'il'i.l:]l't
pursued in the next chaprer.
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2
The State and the Law

Introduction

In the opening chapter, it was claimed thar not all law is state-law, and nor every stare
a law-stare. This chaprer will start o explain and vindicare in particular the second of
those ideas, the argument continuing into the following chapeer, with discussion of a
test case. Essential to the arpument is the differentianion that was drawn in the previ-
ous chapter between law and polines, Law is instmutienal normanve order, politics is
an order of power. The state is primarily a political entity, characterized by terricorial-
ity and stability in government. Thar is, a state has territory, and exercises effective
government in that territory over the population, all or most of whom are citizens of
the state. Typically, stares are, or purport to be, ‘nation-staces, the process of narion-
building having been one of seeking 1o develop among citizens a common conscious-
ness of shared nationality. The less loaded term “rerritorial state’ will be used here.

Territorial states are not the only form of polincal entity, or polity, known o
human history. The ancient world knew city-stares and grear empires. Many societies
hﬂ"ul't Ii"i-'ﬂd. i fl‘.l]'l'l'l."i I:]:I'- t:ril'.l:!] oar dﬂn-gn'ﬂ:rn [TLCTHL. TI'H: E]UH“‘L'HI uf'l'j':[' I':l:l- Euh:}[JE i[! 1.]'|.|'_'
Middle Ages was predicated on feudalism, with land-holding and socio-economic
position dependent for everybody on having a place somewhere in the feudal chair,
which was an extended set of bilateral relationships of service in return for provec-
rion and justice. Gradually, this was displaced in favour of the system of states we
now see, Out of fendal kingdoms emerged ceneralizing monarchies with ever more
absolurist pretensions. Out of reactions against royal absolutism emerged eidher
constitutional monarchies or revolutionary republics, the former by somewhat
slower and more evolutionary processes involving sometimes confrontation, some-
times negotiation, and sometimes mere chance, the latrer in 2 more sudden and
dramatic way, though often with many false stars.

It i5 a task for political history and political sociology to cxplain and account for
the emergence, development, and character of the stare. Gianfranco Poggi suggests
that the state form of government is characrenzed by a cluster of actribures, This clus-
ter includes organization of governing agencies, differentiation of their functions,
effective use of coercive controls to implement acts of government, absence of any
external power that can dictate policy 1o governing agencies (‘sovereignry'), territor-
ial sphere of the exercise of power, centralization of overall governance, and formal
coordination of parts, Along with all thar goes coexistence, by no means always
peaceful, with other polities in a system of interacring srates. As he remarls:’

1 See Glanfranco F'-:rggi. The Srarer fir Nasfere, ﬂﬂ.u.'-.‘lﬂl-ﬂ?:lrﬂ'nf and Prmper.b: [C:Lmhri:lg,u: ]"nl.ir_!.- Pries,
194000, 25,
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[Allthough one often speaks of ‘the moderm stare’ . . | strictly speaking the adjective ‘'modern’
is pleonastic, For the ser of features [characteristic of the state] s not tound in any large-scals
palitical entities other than those which began 1o develop in the cardy-modern phase of
European history.

[n previous large-scale political enxiries, political power was instutionalised in 2 different
manner, and moestly w a lesser extent,

T'he prime question of this chapeer s that of secking to understand the relation-
ship of law and state. William Ewald has commenced illuminacingly chac there are
four possibilities in principle.” First, the state may be thoughr a creation of the law.
Secondly, the stare may be thought the unique producer of anything properly
dEELTIlE]'H.h]l: ds Ilﬂ"u'r'l. T']'I.i.l'dl}":, l‘|1|: Sraie ITE)Y hﬂ: FI.'.IUI.]EI'I.' Cﬂll:li.!'iTEnT WiT]'I. ]ﬂ."l-'lu" I_.Illf naot
tullv identical with it. And fourthly, the stare and the law may be thought of as essen-
tially idendical, being but the same object viewed differently. He rightly points out
that these need appreciation in the context of the history of ideas, as responses o
various political controversies and ideological evolutions. But here, they will be taken
in a somewhat schemaric way with a view to a synthesis thar T chink apr to present

]'MIIII i I.'i.l:ﬂ | [yl | LIMCEETes,

Law and state: four possibilities

(1) The State as laur-dependent

The first position depends an the theory of natural lawe, In such a theory, law is ar ics
deepest level a ser of rational norms of conduce buile into the narure of chings and of
people, cither by rthe arbirrary will of God the creator, or 25 a2 manifestation of God's
intrinsic rationality and goodness. This natural law is also a moral law, and reflection
on it enables us 1 see, given human weakness and wiltulness, cthar we must find our
place in an ordered sociery of some kind, Whoever 15 found in the position of exer-
cising governance in a human society has o make specific rules and ordinances for
g[:lw:rning it ﬂ.l'.ld Fnr securi ng I.'l-.lu'l.l: rllght [ I'Id.UL't il‘i uphtm ii]'l.l'j \VFE]anUiﬂg
adequarely restrained and, when necessary, punished with appropriate severity”
Early versions of this theory were cast in a form appropriate to city states ot to feudal
kingdoms,

The upheavals of the reformation led ro increasing difficulry in accounting for the
]::giri.mﬂc_'r' I._.l:l'- *nc J'I.IIi.TI.E ]'I.l.-.l'l.l.!'iﬂ or l'.l.:l.l."l'_!r' Over :I]'I.':]t]'h'.']'.. i.l'ldﬂ.'L'd FUI.' I.'|:u: i\'.'i.'l_:iti.ma'i.':r' L'd-

! W ].fw.ald.. Uit oqn ."l.'1.=|.f_'u:r|1:|i.-:.'k'. {;ur.r.-c'élu" Lasy Redmenn, BX Il".-"':'?:'. LOFL=8, ar 1073-7:
meusr declare in full my imdlebtedness to the sdens advanced h:.' Fuaald in that commenr on 2n enrlier
version of the present chaprer 1 In whar follows 1 adapt Pwald® ideas 1o my purpose, and superimpose
an analyrical view an @ hisorcis conceprion, The resulting hybrid 5 mine, but the debt to Ewalcl incal-
culable

* See, e |, Finnis, Aguises (New York: Oaford University Press, 1998}, 255-74, and <f. Finnis,
Natwra! Lawr and Natwrad Rights (Oreford: Clarendon Press, [980), 245-52
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governments at all. In response, there emerged social contract’ theories in various
torms. One line of thought associated particularly with the name of John Locke
derved from the ides of a radonal natural law the thests that even in a ‘stare of
nature’, that is, ourside any form of political organizarion, humans would have rights
Ll[]d. 'r".'U‘L'l]d [SRL t'il.l'_']'l. [:lt]'l.l'_'r l'_'ufl't'."rF'(] rld.ing {:ui}“g:lt]'un_l:- Eut tl'l.‘l'_':'it 1.l.-'[:|uir_{ hl’: inﬁbcllr:,
for their enforcement would rest entirely on privare action, of a kind thar would
:||ITL-::|.#'I.' i.l'l‘l'."l.'il:ili}l_'r' Credte a .'ir.'ifﬂ] “F ?inh:nr.'l:. |'l:mm.l: mn "I'H: sfate "F marure WD'I.I.II',,‘I
therefore have compelling reasons to agree together on rhe establishment of a govern-
IMCanrL. Thﬂl‘ E:]w:rnmt:nt Wﬂll.]l'd Eh." chﬂrgcd "u'ul[[]'l Llphn|ding r‘.-':r:,.fbndfﬁ ]'iEI]'[E ﬂnd
legislating in clear rerms common provisions wdentitying and delimating otherwise
dangerously vague rights. The agencies required for secure government to this end
would include a legislacrure, an independent judiciary, and an exccurnive branch
concerned with exrernal protection and internal law-enforcement.

(i1} The law as seare-dependent

The Lockean picture legitimartes state institutions on condition thar they uphold and
give adequately concrete form to a law, and the nghrs derived from thar law, which
is perceived and presented as something anterior and superior to the state itself, Bue
there have been many who have found such ‘nawral law' or ‘natural righes
IJJ'UHJIJ[]I;J.[}" if[]l.'l]:luhi.l]]t'- TI'H'_' counter tht".'illﬁ r:l.l'.':t!'i r{?l]gh]}-’ Ti'l.iﬁ Fﬂ-rm: HL]ITI:'H'I Eﬂ'ﬂ;‘:rﬂ-
ments make laws and some of these laws confer rights, The only genuine rights
humans can have are those that such laws confer, and only when there is power
cnough to enforce the laws and thereby secure the rights. This need not exclude the
idea of a social contract, Thomas Hobbes had a vision of life in a stare of nature even
more disastrously insecure®—'solicary, poor, nasty, beutish, and short—cthan chat
subsequently pictured by Locke.

Withour law, humans are at war with each other, but konew it is in their interest
to seck peace. They can get peace only by agrecing with each other to subject them-
selves 1o a common ruler who exercises the whole power of the community. Thar
ruler, or sovercign, whether a single person or an assembly of some kind, is the objece
of, not a party ti, the {:rigin:tl contract, Hence the ruler 15 not as such bound b}r the
terms of the contract bur acquires through it full power 1o enforce it as ruthlessly as
necessary against any who go back on their word, and scck o disrupt the civil soci-
ety their contract has set up. In this picture, there is no law anterior to the stare, for
law is the creature of the established human ruler, and is explicable simply in terms
of the will and command of the ruler.”

The contract, however, 15 redundant in this account. Rulers or SOVETEIENS Can

TR _|'1:-|1|:| Lacke, THe Sevond Trearse .'E.I'-I':r:lb'l'l'.lr.lﬂrmf, Frd edn,, ed, _I, Gu:.ugh I_I:_:I:n;ﬁ:.rd; Hasil
Bilackwell, 1966}, ch, 2.

T Bee Thomas Hobbes, Leviatbar, ch, 12, in Sir "W Moleswarth fed ), The Collented .|'_:'r.|lq|."r'_.'.lfl Wik
af Thsmar Hodbes (London: Routledpe/ Thoenmes, 1997), val. 3.

“ Hobbes, fevrasingn, chs, 1417,
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come into being by conquest as well as by consent, and hold power so long as cheir
rule is effective, giving enough people a strong enough sense of the advantages
derived from settled government to make them effective collaborators in upholding
t]'l.t W18 :in PI:]".':"ET. T['.Illnlil:n |.I|I'|'.L" _]i:rl:m:.-' El:ntl].‘im? H:]'I.I'j _IUhI.'] ﬁuﬁtif.s tUﬂ‘I:‘: Hﬂhbfﬁ&
theory withour the 'fiction’ of a social contract, saying that whar matrered was the
fact thar Pmpl: were in a “habit of obedience’ to a common .‘illFltri:[]J'., not a histor-
ical or mythical account of how this sitwation originally came abour. Stable govern-
ments exist where there are stable habits of obedience, and the law is none other than
the commands of those who are habirally obeyed. Sovereign rulers are those persons
ot assemblies who are habirually obeved, but are not in the habir of obeying any
human superior above themselves, An ‘independent politcal sociery” is the group
comprising a sovereign and all chose living in the terrivory within which the habit of
obedience obtains and the commands hold sway. A “stare’ is either an alrernative
name for an ‘independent political sociery’ or is the collegiate governing entity that
comprises the sovereign together with those subordinate power holders to whom
have been delegated some portion of the sovereign's powers of command and
enforcement.”

(16t} State and law as coexisent

Either of the former two approaches is exposed to the critique thart they abstract from
hiﬁmr}l', ﬂ_ﬂd tﬂl{l: o AoCoInt ﬂF fh: E'mn[ul:ii:ln nF .I'il:]ci.‘:t}rr state, J.I'II;J. |aw. Hufl'ﬂa[i.ll-'f
order (in the sense identified in Chaprer 1) is a pervasive human phenomenon, It is
PEI‘F{'CIJ}" pmsiblc I'-'I:Fr ,sc‘lﬂ:ra| nrdtr,s T I.._J_'H:Ii.ﬁl', L] "!'i']'l.ﬂ]'l. t]'l.t |.:I"|'|" mtl.'{.'l:]ﬂ."t {:-L'gulati.ng
international erading) coexisted with the canon law (regulating not enly church erga-
nization but also family relacions and aspects of succession law). Both in murn could
cocxist with the law administered in royal courts, or in local puild and other courts
in cities, and so on. Cenrralization of governmental power was part of the evolution
of the state as a form of polity. The Reformation and the wars of religion of the
sixteenth and seventeenth centuries pave impetus to this. The claim by kings to exer-
CjSI.'_" a mﬂnﬂp"ﬂl:}" OVET Iﬂw Was ]'II:lWI'IEH: ITre {lT:lrrl.'l‘tiE.‘ll]].-' tI]'Iihllttd. l]l;l." "r'l-'!'l.lﬂ'l j.t!
kingdoms such as England or Sweden roval supremacy over the church and irs law
was asserted and auchenticared by acrs of parliament, and enforced agamst dissencers
with ruthless severicy. But the tendency o establish monopoly over law should not
blind us to the deeper underlying reality, of law rooted in the usages and practices of

T B I. Bentham, A .|"-r:n:g':rr:|rmr an Gevermmens, in A Conrment oa the Commreataries whd A .f':ru'gh'-l.'.l'ﬂ!
on Crovermment, ed. [ H. Burns and H. L. A, Han (London: Athlone Press, 1977}, ar 441—it 15 Bentham
“rhﬂ TESCE Thl:' [ETITI 'ﬁcrinn‘ in r|'|:|'1 COFNEEXT,

5] Ausein, The Province of furiipradence Deteemined (ed. H. Lo A Harr, London: Weidenfeld &
Micolson, 1934), ch. 1,

* Austin, Province, 226-7; like Bentham, Austin preferred the concepr ‘independent polirical soci-
ety o vhat of “sare’; bue stace’, he moted, could be used 10 the altemative, as indicared.
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humans in social coexistence.'” There remain in contemporary societics many forms
of normarive order, even institutional normanve order, that are essentially indepen-
dent of the state, even though the state may purport w regulate them in vire of
overall sovereign authoriry,!!

-l-l.'l fl"lﬂ." CxECni [I'I.ﬁT li!"u’ul' ealn I'I'I.'. N ds a ﬁ:ITITI (]F‘L'U."if[:l]nﬂf}" I'II:}f]Tl.Hti'l-'L' []Rll_']' L‘}i.i.:‘i'l-
ing in popular consciousness and usage, there is a basis, not to deny the existence of
5'_’;'_[':']::1“'.. bL'II_' Lo dl;,"n:r' i[ﬁ. ﬂm]'li]:!l[l:'ﬁ{"nf.{" ‘..'II'I{! c‘rmnipnn.'.n{:l_'- Thl::l!'i':: "n'l.':'l.l:] HL"'L'k. Lo CXLr-
cise political power in a society wish indeed 1o assere power of changing the rules by
which people live, superseding older forms and imposing new ones, organizing sanc-
tions to establish the force and authority of the state-order. But unless acknowledge-
ment of the legitimacy of stare-law becomes established as itself a part of popular
custor, the government of che state is precarious, and the level of violence used to
SUpport Its prq:rcnsinns. to rile will be high. Lo pr::mulg:m.'d |11. the state in these
circumstances will be a very inlerior species of the genus. Law and government
should be seen as historically co-evolving systems, with stare-law as simply one form
of law, ' most secure and genuinely law when supporeed by and panly grounded in
custom rather then mere force.

(i) felentivy of stave and law

Stares, on the ather hand, are acring subjeces. Stares do things. They mobilize armies
and declare wars, They run health services and systems of agriculmoral subsidies and
f:.i:il'l-'f.:l.}' :‘i:r':'ittrrlli il]'l.l'_:l Eﬁ]ﬂl’j[lﬂ.‘fﬁ I:';.]'l.[:l"."u"li 'r".']'l.i]‘l ﬂ]ELI\'- r]Il'l.‘l.:' ACTs .'.'I.[:Id. mdvvcinients i.l:l tllﬂ ‘Ph_:r'!r
ical world thar are involved in all this are of course acts of human beings. Their aces
are imputed to the state as the single organized reference poine behind the myriad of
human actings. What makes possible such impuration? The law, of course. The
complexity of organization that characrerizes the modern state is intelligible only in
the light of a formidable body of public law authorizing people to ace and investing
their aces with the quality of being valid stare-actions. Bur if you ask what is the real
:'i'i.l.l.'.lf'i‘l.ﬂ.l:l'i.'ﬂ.‘ ‘.I'Ii“. ]iﬂ:'i .I.':llill.lﬂ'l.l'.:l EI:“.‘ I'L'gﬂ] I}LH[]L"I-"'UI.‘L‘L-. I:|.|E p]l.}"lii.'::l.l oar ]'[“.'l-;lFJ]I.}"S.IC-'].I. IH:ITJ_'r' ‘I.:II-
‘the stare’, the question seems unanswerable.

H.'I.]'IH H.Elﬁtn. in Fill'_'t. ﬂfgl]t"d r]'l.:iT t]'l.l'.' Ell]t‘.‘iriﬂn 'ir‘!'i'l_'lfl'l:ﬁti'r 4mn i FH].'S['. I'_‘Il.lﬂli.:'i'l'l-l nf |ilw
and stare. The srate simply is the terricorial legal order personified. The stare is simply
the point of imputation to which public legal acts are imputed. More narrowly, it is

0 See O, von Gierke, Commaerity i Historical Pevipective, ed. A Black (Cambridge: Cambridge

Unrversiey Press, T990, B4-95, 161-6; Gerkes influence on B W Maitland s well knowie—see B, W
blaitland (oransy, O, Gierke, Pedivieal Theavies ufrf.':'a*-fl'ﬂrﬂ'.':f Ape [Lambridge: ';.:il:'l:'ll:ll:.l.‘lE“L' Linivesaity Press,
1900, ingro, pp. sviii-xhi,

OF alse such tinscivationalisg thinkers as ML, Flauriow; see Tl Frened Fowdiwiionaling Muaserice
Hawrtan, Ceorger Rengrd, foeeph 37 Delor, trang. M. Welling, inere. by M_ T, Booney (Cambadge, Mas.;
Harvard University Press, 1943), esp. ar 33124 of. “Instiicionalism in Law” {by A, Pincorel in E. [ Craig
I'E\cn. ed. ], E.urrr.l'ﬂ{gr ar:'rnj',-n':'.glh-ewﬁ.-z q."'.r’.l'u!u.-::ll.t-.n'::|- Lomwdon: ]E.l::-lill:l.l\'_'l.‘lE-C!. 19981, wol. 4, PR3,

1ECF L. L. Fuller, The Movadfiey of Laew, res, edn, (Mew Haven CT3 Yale University Press, 1969),
cho 4, diseussing mon-stane forms of T
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the corporate entity comprising the main organs of government organized through
public law, and it 15 o this organization that we refer in speaking of the stare or in
imputing acts to it. Here, therefore, we find our fourth theoretical approach, that
according to which there is effectively an identity of law and stare. Neicher does the
state make the law nor does the law make the sae, for in tuth they are the same
object viewed differently.

The theory may be gathered from eicher of the main English translations of
Kelsen's work, viz, Max Knight's translation under the title The Pure Theary of Law'?
or Anders Wedbergs under the tide The General Theory of Law and the State.'* As
well as being relevant to the current problem, Kelsen's theory has the considerable
merit of being one of the most carefully articulated juristic theories of the state that
we have, It has had very considerable influence on more general chought abour the
state, both in the United Kingdom, where H. L. A, Hart impliedly adopted it,!* and
in such countries as laly or France, where such eminent scholars as Norberto
Bobhio™ and Michel Troper!” have developed theories of the state, and national
applications of these, our of originally Kelsenian materials,

Review: imperfect identity of state and law

We can in fact learn something from all of these lines of approach. Lockes and
Kelsen's views, for examp]::, have an 'lmp::urtaut truth i commorn. ThE}' tell us that
any state has 1o have a constitarion thar confers the general powers of government,
El'll'.{ d.l.l t[-.“: ."Ftﬂ.l:'l'.'ll'i ]-'d."l-"u" T]'l.‘l'.']'l. dﬂ]’?l‘.’nd:‘i Loyl IH:lTl.E. "r'illjd Ll[ld.l:r tl:H'.' ﬂ{?l'l."itit'l.ltiﬂ[]. E.ﬂd. i.:'i 18
only because of it. The constitutional legitimacy of law-making and law-applying
follows from the face that there is a constitution that oughet to be respected, and that
cannot be respected save by accepting laws validly enacted under it, and accepting
the judicial application and police enforcement of the enacted laws. Indeed, thar any
p{'.lﬁ:}l.‘.l ==y} I_'I"E HI hﬂ'ﬂ'l.'l Iﬂ'F stare, Or Ay gﬂt]‘lﬂ]’iﬂg ':]'F frerEones o p;Lr]i.;Lmtnt ar 'L'ﬂ[:lgff.'i."i,
or any group a bench of judges, requires there to be some constitution o which we
can look as defining and conferring these offices. Imputation of acts 1o a stare does
require just such a constitutional organization.

Does it follow, though, thar the constitution has o be envisaged in Locke’s way
as the terms of a social contract entered into by persons exercising contractual powers
conferred by the law of nature? Surely not. The processes of constitution-making and

13 Betkeley, Cal. {1967), 279-314,

" Cambridge, Mass, {1945), 18095,

I¥ See Harr, ‘Definition and Theory in Jurisprudence’, originally published in 1963; now in Harr,
.F.im_}:: i _llru'm_lnn.'.dﬂmr and ﬂ#f.l'menﬁ_p (Dxbord: Clarendon Press, 19831, 2148 ae 45-7: Hart, in his
unpublished lecures on Kelsen in Oxford in the carly 19605, ar least once {in my hearing) referred 1o
.I{I.'IEI:'JI.I.T r|'|n:hr:|-' '::I'F TI'.H.' staie A% | 1ri|:|n'|p]|.'.

15 See M. Bobbio, Teorda defl” ardinamente minridica (Turin, 1970)

17 See M. Trexper, Ponr wre Thiorse faridiaque e £ Frar (Paris, Presses Universitaires de France, 1994),
153-9,
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constitution-giving, even, perhaps, constitution-evolving, have been many and vari-
ous, Certainly, it is one democraric ideal that people cannot be bound by a consti-
turion save by their own assent to it, and wherever there is a democraric form of
g,c]w:rnmtnt EUC‘_'EEE-'FI.I.H}I' mainta:intd W Er I:'lrm:. One G [Jurl]'a}' Lt!f fﬂniti[uliﬁll as
subject o a kind of ongoing agreement among citizens. But democracy is a desirable
torm of government for a stare, not a condition of statehood, and democracy does
not in itself guarantee the absence of disaffecred minoriaes, As a regulative ideal, or
an “idea of reason’,'™ one can picture a constitution as that which ought to have been
open to consent and agreement by all. As a historical face, real consticurions fall some
way, 17 many cases i |-:mg way, short of the ideal. Social coneracts are not real evens,

Whar is true, as Kelsen points our, is thar normarivity artaches to laws made
l]l'll:_'ll:]' | hi.sl'nri.l:::i.”}f CROCETETe E[:lnﬁTitut:icm ﬁﬂ]_"r' i:l'- SO NOrm, SOIme ‘hu'l.:'iiC J'I.::lrl.TI.’ or
Crrunelnorn, is presupposed as conferring authority on the constitution and hence on
those whom it authorizes to make and enforce law, Kelsen suggests thar legal scient-
1sts must treat his as a pure hypothesis or even fiction—a norm that is presupposed,
not posited, the content of an imaginary act of will.'” Kelsen had a particularly
austere view of the characeer and task of legal science, which he said had o be kept
quite pure of ideology and of morality. Given this austericy of view, it may well be
|.'|:“." clse tllitt dl It!,;ﬂ.] E'Eit'[ltii‘it LI i.ttl'_'l'.{ b [Juril:_'r' :i[] Kl:i:‘if[!lﬁ MNSC i'l.l.:'it Ili‘.L"i (48] WUI'I'L
with the unexamined presupposition of a "basic norm’. Where one’s concerns are, as
i.]'l. t]'lt PJ":'-'.ETI.E “'[]Tk, W:iﬂ'l l‘ht intET[;ﬂL'E .:l.l'ld {T'I."tl.'lﬂ].'l lil:mr::i:n !ﬂ."i-'l." i!]'l.l'_:l F{lliti{;‘i EL'IL".':I
auseericy 1s unproductive, Law is not only an object of study for legal science, bur is
in some form an element in the lives and actions of citizens and officials, It has a
social dimension for which we must account—but how?

The historical approach holds the key ro chis. Normartive order is a pervasive
tearure of human experience. Meaningful human actions always presuppose some
normative framework. Even speaking or writing requires attention to (ar least
unplicit) rules of grammar (syneactical and semantic, perhaps thetorical and stylisoc
as well), Languages grow up and develop spontancously, and only subsequently do
some of them become official state languages, with national academies regulating
their usage. Institutional normative order generally is a pervasive feature of our exist-
A1Ce. Un]y at 4 certain point, or durlng 4 Certain tpnr_'h i histo Iy, does human pnlit-
ical order pradually assume the form of state-government. Then the stare, thar is,
L'E:I'ta.i.n H.j';tn::it:i, EH.P':UD: t[‘]u.*ii: :l:mtntﬁ {:IF inﬁtitutin]‘lnl ﬂﬂfmﬂri"ﬂ: ﬂ]'d.ﬂ]' |.'|'!|al.' arc
most essential o the maintenance of social peace, regulated economic activiey, and
I:xl:l_'rn;ll Pf{:lttfti.ﬂ]'l.

It remains true thar there is always custom prior to any constitution, and there
can hﬂ d ".\ri.dﬂEPl"E:ld. Custom (].F rr.lip«l:l:ting S r_'c:ln:-'pl'lll:ut'lnn ﬂﬂd. :,‘l.::m.‘.‘mding t]'lis I'I:ﬁpﬂl:r
as what is due. Such a customary norm of respect for the constiturion is the securest
normarive underpinning of it. It is not a once-off social coneract, bur a shared

8 See 1. Kant, The Mesaphyical Elemenss of fustice, mans, ], Ladd {Indianapolis: Bobbs
bcorill/Library of Liberal Ars, 1965), 80-1. U Kelsen, Prre Theory, =7,
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custom extended in time that gives popular legitimacy to a constitution. ™ Moreover,
it is only where states grow overweening in ambiton that they seelk o confine
custom to the single funcrion of working as constitutional foundation, or o negate
it aleogether as a source of law. At the same tme, chey are ape to seck o redefine all
forms of insticutional order as existing only by delegarion from and permission of the
state wsell, Bur philosophical understanding of law and stare should nov give
credence to overweening pretensions of states. States cannot turn their own contin-
HEJH tf.l'l.l.lTI.]]":]:'i :ir!l.u TWEoESsd r}r Trllt]'ui.

What of moral ideals? There is certainly no good reason o deny that there are
H"l.ll'll:'l m[:l:l"'-'ll id':il.lﬁ 1']'”]'[ Wi AN 5EE Fl:lr ﬂf:l]'l'ﬂ"-l[l_[['innﬂ_l. Em'l:rl:‘.lrncnr, :l.]'ld TI:"ﬂl ml:ln'l_l
values artendane on successtul constitutional government. The conditions of respect
for persons, and the possibility for the development ot full and auronomous moral
agency, dtpl::nd 011 |:|-:1rti1:1'].:'.m'un both in the institutions of civil SIJI:."ir_'L_'F and in the
self~governance of a state. At least a conemporary consensus concerning fundamen-
1.3] ".'-'ll.l.l'l.‘-\':i .[ftlr |1|.1r|];1l1. exislence can t]t‘ ‘L'II.JT':HHEI'J il SOIMe ﬁllﬂ]l?gllﬂ ‘I.:li- fundalnrm.‘Ll
rights thar states have to respect, not throw aside.! “Natural law” and cognare ideas
]'I.i.“"L' I'fit[ FCSCHANLL d% Cfili'{.'it] |d Eil]?l: Hgain?sl‘ "u'r'hi.l'.']'l L3 jlldl;ﬂ.' HC[LIE' ]'H'.'I'F(] FITLRTLCES, T]'Ir.
more people are able to regard the actual funcrioning ol a srate as marching up 1o,
ar rr.':l:-:nn:tH}' :I.E'IFI:I'n:-:irn:iTirlg fﬂ'\'ﬁ'ﬂr{]. .Hﬂlﬁ:l-l il.'I'E:'I]?i. II'H.': MmicGro rl:";ld:f ".’-li]l l.'l'li::r' hl: |8
sustain the custom and vsage that underpin constirutional order.

Finally, the blunt realism of a Hobbes or an Austin is never to be wholly put our
of mind. Many are the constitutions, many the Charters of Righes, that have been
issued and proclaimed, perhaps endorsed by popular referendum, even with the
approval of a suspiciously large majority of voters, and yvet simply ignored in prac-
tice. Constitution-texts can be mere fagade legitimation. mere window-dressing on
actual seate pracrice. The practice may be of one-party rule, of police rorture, of
corrupt and intmidated judges, of a miliary or militia barely if ar all under civilian
ritle, of business practices discorted by the need for systemane bribery of ofhcals,
and so on. Yer even in such circumsrances, order of a kind can be maintained. The
‘]'l :'I['H'.' nf:]]‘lr_'r]ir.nr_'t} I:]F*I'll‘.' I'.'('l".’r'l'_'l.-l [TLESSES m:i}" I._.“." NEYCT I |."L':|.[ 1I'|:|.|'| L:Irln'.ll_':r =4 13!(]1“_:'—
thirsty despotism carried on only with such deference to the published imperatives
I::I'I'- I'|'||:.‘ CONSHTUTINN as I:‘Iﬂl'.".'l- naon I"-rl.:l.*:rl.':iTl: fl_lﬂ." HTF:L[H.EL‘!TIE il]'ll:] il]'[:l]':liTj”"H ';'I'E. fhﬂ: ]'l.[:lllilt]":'l:
of power.

In CXNTNSITE Cases nl'_ l.'I-Ii"; ]{iﬂt{. thﬂ nnr:rn;3| rcrmin{:[ng' (]F‘]-‘l‘r"«'? SELCITLS :'ili.'-'i.fl:l'_']}' b
fit the practical realivy. Order there may to some extent be, institurions of a kind, bur
not normative order, not order essentially explicable in terms of reasonable effores ar
Tﬂ'ﬂ.‘i(]ﬁﬂh]ﬂ r_'l:'mlf.ur:n.'l'lt}' "."-"i.t]'l. sMTEe  sef l;}E- 'L'[:ll'l._][]'l.t:ln]}" H.Ell]l(}“'ll"]gl’.'d Jnd. ]}IL'-
announced rules. In domains to which PETS0NS 1N gOVEITIMent are largely indifferent,
there may remain relatively efficacious bodies of private and commercial faw, though

M See N, MacCormick and O, Weinberger, An facirncgons! Theary of Lare [Dordrechn: D, Reided,
19847, ch, & [(MacCormick, Instiiusonal Meraling and the Constintion ).
O Cf Bobbin, The Ape of Righes, rans, A, Cameron (Cambridge: Polity Press, 1996),
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bribery of judges and court officials may amount to an unofficial tax on using the
system. Human survival will require the discovery and devising of routines o
manage the situation, and life will not necessanly be wholly unpredictable, bt ic will
olten be precarious.

Real life n-:lrrnaH'r.r fulls somewhere berween the two lirnir'mg cases of what mjght
be called Hobbess nightmare and Locke’s dream. No state can be imagined withouwt
some, at least purported, normative framework identifying office holders and the
competence they can exercise. And 1w some greater or lesser degree, restraines and
restrictions, checks and controls, separations of powers, may be observed and
respected. The restrictions on governmental power may amount more or less to a
reasonable scheme of individual liberry and fair collective security. Yer it remains the
case that constitutions and laws enable or empower ar least as much as they restrict.
Moreover, as massively atrested by the studies of Critical Legal Scholars and
American Realisis belore them, a very considerable indeterminacy besets legal texes
at all levels, constitutional, statutory, or precedenrial, quite as much in liberal states
b Ei:‘it"r'ﬂ'l'lf]'l:- F.I-]'I.Il?i j"dl'_'ll_"l'[l'li.] [ L, i.!'i L‘KF]]UIIttﬁ.l. '\-'r']'lf]'l'."'-"l:]' pl.n'.'r:rfu] ]Tl'_'[]rrlt are 1n
contention over issucs that depend, or can be made o depend, on some interpreta-
tion of the meaning and poine of an apposite text, So the exact extent of govern-
mental powers and of consttutional restrictions on them is always contestable, and
there is rarely a shortage of competing interpretations at play when rival intereses
point in different directions.

The ends to which powers are used are not themselves set b}r the law or the const-
tution. They are determined by political programmes direcred rowards contested
political ends, and driven in considerable measure by political leaders’ and acovises”
personal ambitions for the trappings of power, for influence in grear affairs, and for
public recognition. Acguiring constimutional and legal authority is but one of the
means o acquiring and wsing power over a sociery and its members. The state's aceiv-
ity comprises all thar is done by way of exercising power in all its kinds by persons
|::|u|.dil'||.; Cullﬁlitulj15]11]]}' dﬂiirlﬂﬁ.l 'i'I'I:HC‘I'.'H (4]0 ]l:iving L'-:‘rntrnl OVET rl‘ln.l::: "Pl-']'llﬂl hl:'lli.'l
formal office. In this sense, the state is a theatre of political power, not of pure legal
authority. The state cannor live withour some minimal law and minimal respect for
it, and it cannor chrive without a considerable body of law and considerable respect
for it. But straightforward identification of the state wich the law is erroneous. This
is true even though it is the case that we must look to a constitution w find out
whose actions are the ones thar can be mmputed o the stare as 1ts aces for one or
::Il.'.lnrh::l.’ purpnﬁt:.

Our conclusion is that there is imperfect identry of law and state, overlap withour
complere identity. A stare is a rerritorial organization of poliical power thar requires
constitutional definition and organization, but is not necessarily confined effectively
h_:l-r =L i.r.l.J‘ljﬂ[:l:l'. li][]j L&, Ilwti.luli.l:l] I.il.l |'|{:ITJ'[]3|.'i.".'L" l;}l.'d\'_'r CAn exist ﬂj_.lﬂrr 'F.|'l.-I|T| [hf‘: STATC,
and eustomary normative order 15 a condition for the grou |'|.|.,'|_i_|'|E of the constimutional
order thar a stare requires, States can, bur do not have 1o, establish a monopoly on
institutional normative order, purporting to make “law properly so-called” fully and
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exclusively co-exrensive with state-law. Srare power does not have to be exercised in
accordance with the limits on constitutional authority, and is never perfectly so. Ir can
decline into lawless ganpgsrerism, bur the character of institutional normarive order,
and thus of law, is not intrinsic to gangster-commands or the order of terror they may
establish.



3
The Interest of the State and the Rule of Law

Inteoduction

(5iven the understanding established in the preceding chaprer concerning the
imperfect identity of state and law, it 15 an open question how far any particular
state does live up to the rule of law, thereby achieving the character of a law-srate’.
This ch:tprcr will pursue that t]utsr'u:ln in relation o the United Kingr]u'rnJ fm:u!iing
on one particular example, which raises a fascinating cluster of problems. 1 have in
mind one particular incident in British public life from the mid-1980s, It was the
case of a prosecution in London under the United Kingdom’s Official Secrete Aet
of 1911,

A ]u::,r section of that act makes it an offence if a persan who puassesses stafe
secrets passes them on to anyone else, excepr if authorized o do so, or if under “a
duty in the interests of the stare’ to do so. In the prosecurion in question, thar of
Mr Clive Ponring, a civil servant in the Ministry of Diefence, it was not dispured
that Mr Ponting had passed secrets to a member of parliament. But the defence said
he had acted our of a sense of his 'dury in the interests of the stare’” o do so. The
judge was reported in the press as directing the jury abour che meaning of that
expression, He was reported to have wld the jury that, as a mater of law, the inter-
ests of the state were determined by whatever were the policies of the government,
1.'}“3.[' i.:'i-| l‘]‘u: ::'::l:::uti‘-':.‘ hfﬂl-.lf_'hp thﬂ Pl.'i e Mi.l'lllﬁtﬂl.' E]'I.I'_{ '::Ei'.l‘i.]'ltt. IFE frErHC WS acti ng
against the policy line taken by Ministers, he could not be acting in the interests of
the stare.

What was most striking o me ac the time was the furious reaction this direction
provoked among my academic colleagues. Sober and senior academics from disci-
Piil]ﬂ l:l‘thfr t]"l.iﬂ'l. ]H.'I."u". SURITLE r;itlH:r COTENE l"h"ﬂ.ti."-"f :in {:ll.ltl[](]]'ﬁ.!, SOrmc m::ll:il:mn:l}f ]ibtr;l.l,
sought me our and demanded to know if this could possibly be the law. As citizens
of a tree country they expressed themselves outraged, and even sullied, by the daim
that the state, their state as they chought of it, could have its interests treated as
simply identical with governmental policy. If thar was the law, they thought, it was
high rime for a change in it In fact, the Unired Kingdom, like other countries in the
common law eradition, lacks a body of doctrinal public law thar arnculates a well-
developed theory of the state and its character. So there is not a lor in the way of legal
doctrine on which to build an account of the m:nning of section 2 of the Offcial
Secrets Act where it uses the concepr 'stare’,

T An aeeount oF which, from the defendant’s l.rirwpqin'[, appears in 0 r"u:unl;ing ":lsr"ﬁr‘-g;l!:l.l' ra Koo
The fuside Stavy of the Befgrane Affair (London and Sydoey: Sphere Books, 1985).
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The state: a legal concept?

It may seem strange that, by and large, legal and constirutional parlance in the
United Kingdom does not make much use of the term stare” as a rechnical rerm.
Where it does, as in the ‘act of stare” docerine, chis is really a borrowing from public
international law, which necessarily uses the concepr. Consticutional law in the UK
does not offer much in the way of docrrines about the state and its competence.
What elsewhere 15 treared 25 a unirary :atring state 15 in the [nited King{lnm
discussed through docrrines abour ‘the Crown' or occasionally the "Execurive’, and
about the Prq‘mg:l'riw_':: of the Crown, abour Parliamenit—:che iq*gi.uhulrc:—ﬂnd 1t5
privileges, and its omnipotence or indeed “sovereignry’. Further, there are doctrines
abour the judiciary and about judicial independence. All chis yiclds also a conceprion
l;'J‘E 1.!'“'_' _"iL'IJ-;lfiili'l:ﬂ'l. ll!'- IJ(J"."-"I:IH. "r'f'!'li.l'_']'l. i.!'i ill'.'l';.[]“"\"n-'ltd!:l‘.'d L ]'I'l'.' ‘H]'Il}' Il :i"]FJtI.'!.ﬂ.“L't E'L'Fl-'l.f:.i-
tion of them.” The ‘Rule of Law’ has been held to depend on the fact that one single
sbracrure HE'. COrAres II:‘F EI'.I.'.‘I' -il.fl]'i.';l.']' ':J'E. t]'IL' I.I:E_:il.“rj' ':J.E. Lwery ill'."l:i“l]. Eu1r'r.':rr:u[:|::|::|l'.1|. ur
non-governmental, and on the face char ic is primarily out of the traditional common
lawe thar the rights of the subjecy Usubject’, note, nor “citizen’) are defined.

The imperfectly separated powers of Crown, Parliament, and the Courts are all
1u1c]11|:.~i'rinn:1h|1_r powers (or functions) of state and government. Bue there is MSSIg
any traditon of articulared reflection upon the nature of states and the pardcular
nature of the state whose powers the British Constiturion (if indeed there is any one
'.'iLI.l'_]I. ll'lj[]g::' l:l:}rlhlir.ul'l::'i- E:r Conirase, i.]'l |.J|.l_' 'fllr:idllﬁ.'.'ll lfildi.l:i“[]_‘i li]'[. ‘.!]E J'[:I-'li:]lli.:llld. l:l‘[.
Europe there is a much greater inclination to trear che personified ‘state” as che prime
subject of constitutionzal law, that which constitutions constirute and whose powers
thev define, delimit, and distribure, Thus in these raditions ‘the s’ (der Staae,
Fras, eec.) is a legal rerm of art, used in construcring and in construing the public
law. One example of this is, indeed, the use within the Basic Law of the Federal
Republic of Germany of the term Rechustaat—eine sosiale Rechtstaat,” indeed—as
delining one of the key qualities of the stare constitured by thar Basic Law.

The reason for che :;nmparntivn: silence of United Kingdnrn authorities m the
matter of state-doctrine seems o be largely historical. It has o do with the evolu-
tonary process of development of the modern United Kingdom our of an English
feudal monarchy thar moved sharply toward royal absoludsm under the Tudor
ITueME rl:l'l,'_-i f_'IF |_'|'|!_"' .Fi;'l:'l.'l'._'.ﬂl'l l';'l I:I',,'I'I.'['Ill:f'. Il_' l.'I"Il:,"n Rl fh{': Erl:]“"l_'l'l ni: ll:]}"ﬂ.l FII:“"r'l'.r {:I’]t‘ﬂ,‘.l’:l'_'l:‘l in
the confrontation of monarch and parliament in the Civil Wars of the sevenreenth
century. Establishment of limited monarchy in what might best be called a “policy of

lTEC {;l:l.l:ﬂ}c:.' Mlawahall Carsiefiniidarad :l':'irrur..- [sehord: Clarendon Mress, 1971 IR il E. "Thes Stare,
the Crown and the Fxecurive', !

Sev the (et (Basic Law) of the Federal Republic of Germany, an 28, which requires the
feclerared  Linder o ohserve the fundamenzal principles of the republican, demiocraiie and  soqal
Feefnsirey in che sense of this basic law'. Consider also ans, 1-19.
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estates, of Stindeseaar,” came abour through the pro-parliamentary coup o ¥tar thar
was the ‘Glorious Revelution’ of 1688-9, That in turn was rendered secure t]'uuugh
the Anglo-Scotash Union of 1707, The concomitant Hanoverian succession, under
kings comparatively unincerested in the detailed governance of British affairs, had
the effect of tansferring real executive power into the hands of appointees who were
indeed the ‘Kings ministers’, but who had to have effective majority support in
Parliament. By the end of the eighteenth century the real head of government was
the “First Lord of the Treasury” popularly called ‘prime minister’, in whose hands lay
the gift of ministerial oifice and membership of the cabinet, and much else in the
way of public patronage. The following century saw regularization and organization
of the civil service, and the twentieth, extension of governmental functions to cover
the full panoply of the “welfare stare’. New substance recained the covering of old
f;ur:rn."i. .'I.I'H'J t]'IE l-::ingduin |:]L"'|'_'il]'|']1." A stare 'h".'il":]lll_'ll ﬂ"ll'[]"."-"i.l'l.H if:'i l'_']'l.:ﬂ'l.Hﬂlj l::|1:3ru.r_'t|:r
through a tormal constiturion.

In t]'l.l::'iﬂ.' 'i:iflzllm:'ilﬂ[]'i.'l.‘ﬁ-, it Iy 1Lt hl: HUI.'Pfi::'ii[]E t]'l.i“' “"hl:" "I'I‘L' I'.":]I'l'i.'fl.'ll Il:'l:l:.'l.flil d.':“.'b:
crop up in such a context as the Official Secrets Act, it subsists in something of a
comceprual vacoum. This is not because the United Kingdom is not a seare (r abwvi-
ously is), but because it came to be one in an unusually picaresque way. In these
circumstances, the ch:l.l]r:ng:: of ;Lchir_'vi;ng the actualicy of a full-hearted Rechemstaat or
Haw-stare’ (assuming thar o be desirable) is the more exacting, However, the home-
grown tradition of the "Rule of Law” may provide the necessary basis for doing so,
:'i:illli.'ﬂ.' ud ].'J.'l'l-'-b-[arl'_' :i!i L'ﬁ.L"L'LII"u"‘I'_"._'!u" A slate I'Jt'ditﬂ1ﬂd 1 U]:I‘l:]“ll'_:li.l'lg 'I.'[]IIf‘iliLUlel'lilIi.‘S[]'l i!“.d.
securing the Rule of Law.

{at} The Ponting case: two theories

The outling facts of K v. Ponting made headlines in 1985, and deserve not to he
forgoren. Clive Ponring was a senior civil servant in the Minisery of Defence. In
March 1984, there was a ]':cr'ln-u;l m‘_]'mblil: and I:*;lrliam-:,:nmr}r CONTIGVETSY COM v;n;:;rning
the sinking of the Argentinian cruiser Belgrane early in the Falldands conflic: of 1982,
Mr Ponring was called upon 1o prepare for his Ministers (Mr Michael Heseltine,
secretary of Suate for Defence, and Mr John Stanley, Minister of State) a full soudy of
the events surrounding the sinking of the Sefgramo. In the light of his study it became
clear thar previous accounts given o Parliament had been incorrece, and thar there
WETE TI0 gnnd reasons of state security AEAINST gIvIng the correct informacion. Afrer a
period of deliberation, however, the Ministers decided not to reveal the reveal the
mformation i response to Parliamenrary questions posed in particular by Mr Tam

1 This tema is cansdatable as ']:-::-l:il}' af |.1-.I.'||:|::-:'. s Caantranco ]:'nggi.. The Stater fir |"|':|IIJ|'I'|'.

Develapment and Prospecrs (Cambridge: Polivy Press, 19900, 40-2, and compare Poggi, Developmienr of the
Modern Stares A Fowtodagical fntroductiog CStanford: Sninford Unreeracy Press, 1T978).
" See Ponting, Right to Knous Tive Timer, 29 Jan—12 Feb, 1985 Sv. Poreing [1983] Crim. B 313,
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Dialyell M, and by the House of Commons Selece Commirtee on Foreign Affairs.
T']'I."'.'E I'jﬂ.}".'; .'.‘I.FI.':T t]'lﬁ I'.‘Iﬂ“."u"t'l.'}" 1':'}" r'ir'{]' St::i:nli:].-' ﬂ"- i mtm[]mnd.um Ty t]'l.ﬁ SEI':'L'I
Committee on 13 July 1984, Mr Ponting sent two documents to Mr Dalyell, In rela-
tion to questions that had been raised by Dalyell, Poneing had drafted answers for use
by his Ministers. The documents sent to Dalyell included these draft answers. They
had not been used by the Ministers, who had instead chosen o “stonewall” on the
point. A further document was a text prepared by another civil servant (Mr Michael
Legge) with a view to advising the Ministers how to avoid revealing to the Select
Committee true information thar would be ar odds with accounts previously given by
Ministers. Dalyell passed these on ro the Chairman of the Committee, who in turn
passed them to the Secretary of State. In due course Ponting was detected as the prob-
able discloser of the documents and was, with the concurrence of the Atrorney-
General, Sir Michael Havers, prosecured for a breach of the Official Secrets Act.

Une defence mounrted on Ponting's behalf ar his trial was that thar he had passed
the papers to Dalyell in pursuance of & dury in the interest of the state. On this, the
trial judge (McCowan ].) directed the jury that the defence depended on a wrong
inl‘::rpr:mtiun of the law, Therefore, on the facts as admireed, F'untlng had done
something which according to law he oughr not to have done, and thus they as jurors
ought to convict him of the offence against section 2 of the Offical Secrers Ace of
which he stood indicted. The jury, having received this direction, retired o the
privacy of deliberations in the Jury room, and in due course returned and—ro wide-
spread astonishmene—pronounced the verdice: Mot Guiley

This could be thought a clear case of a ‘perverse verdict’. The jury were told thar
the law was clear on a certain poing the lacts were no less clear, being not, on essen-
tial poines, subject to much dispute, Bur the jury’s verdict did not fit those facts given
that law thus understond. It must have decded o ignore what the judge had said.
They respected whar Ponting had done and disliked the spirit in which he had been
pms::curv:d, S0 t|'|1.'::|-r :lcquittr:d. him in defance of the law as lad down.

Some people, most notably Lord Devlin,® have argued that the real funcrion of
the jury is that revealed through such perverse verdicts. In a democratic society,
perverse verdicts should be issued from time o time. The real function of the jury is
to be the plain person’s censor of the law. If the law itself, or—even more impor-
tandy—che law as used by the executive or by the prosecuting authorities, becomes
a moral affront to the ordinary decent person, then the jury 15 the ultimate protee-
tor of the harassed citizen. The jury can ignore, sec aside, defy, such law—preciscly
by returning a verdict in the weeth of the law in an appropriate case.

When such a thing occurs, as most notoriously in the old deach penaley cases, in
which jurors refused o convict of thefts that were capital offences, it brings polineal
pressure to bear on governments and parliamentarians. The political pressure is
Ei[hf‘l_’ o hﬂ_"l-'c' rhﬂ' |ﬂw chang:d ar g0 I_'H'il'.lg 4 I'Iﬂ:l thﬂ"ﬂ: mi:rnl':ll:r.': I:]F l']'lt EXCOULIVE OF

& Parick, Lord Devlin, Tl Sy fury (1956), 1602, Cf also W B Cornish, The fary (1971,
127-33.
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those prosecuting authorives who are using the law in an oppressive manner.
(Candidares for such oppressiveness in the Posring case were the Arorney-General,
the Secretary of State for Detence, and che Prime Minister herself: though all hody
fEI'.H:'.Il':CI. tht‘ I'.'h:'l]'gl:.:]

The "Perverse Verdict Theory' is, then, one possible account of what happened in
Ponting's case, a theory located at the heart of one conception of the special value of
the jury system in criminal crials. If we try vo fic it in wich legal theory in a more
meneral sense, we might find much in it to echo and confirm aspects of American
Legal Realism. It fits well into those strains of thought which have been labelled “rule
.‘il’.‘t’Pl‘iEi.!i]‘l‘l1 and “fact m:t:pticiﬁm‘.? That jurit:-s can do such rhlng:: reminds us not oo
take wo seriously the theory of law as a pure normarive order. Law is no simple ser
of established rules that arc always applied in a perfectly deductive way by finding
out the facts, subsuming the facts under appropriate rules, and reading off legal
conclusions accordingly. The rules do not always marter as much as ideal theory
SLLrests, and even if th::}' did, what about the Elr_'t-fi:|'||'_{'EJ'LErI PI[]Et'i!i:"

The facts may be as malleable as the rules, or more so, o borrow a thought from
Jerome Frank.® The jury can say, just as ic pleases, and in the face of any evidence ar
all, ‘we do not find those facts proved’. Having shut its eyes to the facts as che judge
thinks they are, the prosecutor thinks they are and indeed evervbody else thinks they
are, the jury can find the accused not guﬂt_'r'. They do so on the I:]::n:ttn-;.{td:l gruum:]
of a lack of facts ro which to apply a law whose cffects would be only o clear were
there but facts to fit it. The jurors” judgement of fact &, however, absolutely conclu-
sIve.

\lehul:'l."l:r i.!'i master I:]F tht El.l'.'t:'i Ilﬁ i.]'l. tht lﬂﬁt TESOrT ﬂ.l!‘il:] Imaster nrth: ]ﬂw {Ht lﬂﬂ&l’.
of its application to particular concrere cases). So there is every reason for scepticism
about the extent 1o which the law in action is—and perhaps abour the extent o
which the law {:uug}lt to be—a scrennific process of m-:t:nHis]'Ling Facts withour r:g:.‘ud
to any value-consequences of these findings of fact. The value-consequences depend
partl].-' ar TI'l.E II:,'I'giC:'Il mns:qul:nr_':ﬁ Enmilf:& h:r' EPPI}’[“E T [i'lt'.sl: 'I'-ﬂl:r‘.i [CII:\I'.E]'I_[ [cgﬂl
rules according to some authoritative interpretation of them. As a theory of the case,
the Perverse Verdict Theory has no shortage of suppore from some quarters in general
jurisprudence.

Bur one can conjure up a rival theory of the case, for which no less powerful back-
ing could be suggested, Using ideas drawn mainly from the thought of Ronald
Drworkin,” one might advance the thesis that it was the trial judge’s interpretarion of
the Official Secrets Act, not the jury’s verdics, thar deserved the epithet ‘perverse’ in

this case. Let the rival theory of the case be called the "Unsound Interprecation
Theory'.

Here, one starts from the incontestable pmpns'lrinn that the CONCEPE ‘interest of

7 See, for this distincrion, Jerome Frank, Lo and ohe Madern Mind (English edn,, 1949}, pp. vii-x

£ Prank, op. i, ppo xi-xiv

? Ses Ronald Dworkin, Taking Rightr Seviensly (19790, esp. chs, 2-4 and 13; also Lawd Fempire
{Cambridge Mass.: Harvard University Press, 1986).



32 The Invevest of the State and the Rule of Law

the stare” has a central significance in section 2 of the Official Secrers Act. In partic-
ular, it 15 crucial in cercain cases as berween being guilty or not guilty of an offence
under secrion 2. Bur before the concepr can be pur into operation towards reaching
il 'l-'t.l'd.:ili.'L i[] ATy Lty t!“: iRV "r'!'l::lr{!:'i I.:il'l‘l'l'_"ﬂ:"'al.' 'I':l:l'- .'G[ﬂl'l:l ﬂl‘.l\-'il.‘rl_[ﬁl:.-' h:'.'lT T I:II:: i'I'II'CT-
preted. We have to take the concept ‘interest of state’ and tormulate some concepeion
of that concept that could ﬂppmprinm]}' be: ;I.FI-P]i{!f] M CASCS ATISING under #his usc of
the concept. Always, of course, with abstract concepts like 'interests” or ‘stare’, to say
nothing of “interest of the state’, many rival conceprions may be open to be adopred
as to the applicable meaning of the concept tor the given context. Such concepts are
contested conceprs, the conrests being berween rival conceptions of them.

Nl‘.'il]']_'r' ill"n’r'i.i_'!u":'i-, aCL‘ulrJ'Lng ti D\"u"ﬂl'l{i['l. .:ir:u;l dl Iﬂ."-"L";f M“Tltt:i TS, mﬁ}"hﬂ." CYen I:]FTI'_'I'I.,
according to what 1 consider the better view, one or another conception is in the
given legal context objecuively better than any of its rivals.'™ And that gives us a cri-
terion for detecting mistakes or misconceptions. Such mistakes can be made even by
judges, whether or not for some purposes what rhey sav or do is the last word {or
d.L'L'd.] H.[:Id ﬂ[]-'il |"i}t' ]JIL‘I.L'Li.L'i]l LT IS ES. -[1|:]i5'i xu]ipusitjurl (]PE]IH tl'lt 'l:]ﬂl:l]' (8] tl'l.t I:'.ll:]:'i."ii-
bility of perverse judicial interpretation of the law. Applied to Penrings case, it gener-
ates the second theory of that case: the theory that the judge gave an unsound,
indeed a wrong, interpretation of the phrase ‘incerests of the state”. Whar the judge
did was to put before the jury a misconception of the concept, more or less direce-
ing them to convice on the faith of thar misconception,

[f thar is so, then surcly it was the jury that restored the sense ro che law, The jury’s
conception of the interests of the stare and of what is a person’s duty in the interest
of the stare, it could be argued, was even in fowr a berter conceprion of these conceprs
than thar expounded by the judge in his direction w e, In this sense, one might wish
to argue thar the verdicr in £ v. Poreing was the correct verdict. No doubr it was a
hard case; bur, as people like Dworkin argue, there can often be right answers even
in hard cases. And maybe the jury got the legal answer right in this hard case. Maybe
the judge gor it wrong in this case but was faced with a stout-minded jury willing
and able o get i right even in the face of his misdireceion.

Fach ot the rival theories of Panring's case: the Perverse Verdicr Theory and the
Unsound Interpreration Theory, has a recognizable background in a well-known
gl:]'ll:i":ll Ehﬂ:r}.-' ﬂhl:]'l.l.[ Iﬂ"?i-' EII'I.IL'I |.I'.'g:'|.| FI'I::IL'L'.‘CHI:.:E. [..:'F'::'tl:]'l I.TF [l‘l{':l-.l'l, TI'H.' qur_'ﬁTinn rn;'||1_.r "|-'|."I:'.||
be asked: "How does the Rule of Law fir in with this?” Given the Perverse Verdice
Theory, we may wish ro know whether it implies thar the jury aceed against or even
in dehance of the Rule of Law. But would it then marter if the Bule of Law were
Houted? If a law is a bad law, should not the rule of shat law be fouted; and can not
1.I'|iﬂ. |::|L' liJ.U] I "u'r'llt]'l.[]'l.l.t L:Iilmiii.::illi.rl I:[-.Il' ove fill] gl:]'l.l'.']'il.l i'-'lh ri|: I::I'I- tl'lﬂ: |:I“".. 'n"u'il.'l-.l“llt :‘illl_‘l‘.-'r:]'l‘—
ing the Rule of Law in those matters in which it is of real value? Or is the Rule of

W Dwarkin, i it and "]-u[-:il'l;.‘;_ﬂh.' H.i.l.'jl.li Thiis El:l:il.l\bil__r'. in MacCormick J".tg.-eu" R.-K}Jr i Soetal
f.]tmnmw._'_r (1981, ch. 77 For Doz s re|1|_1.' e which =zee M, Cohen {ed)), Mopald Duarkis and
Compemiponary fuvisprundence (19843, 378-81. See also MacCormick “Legal Reasoning and Pracrical
Beasony', m B French ez wf (eds), Midewene Stwdier in Plrilasaply VIF (19823, 271-86,
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Law so important that we want juries and judges always wo apply the Law fully and
faithfully regardless of their or our view of the meries or demerits, the justice or injus-
rices of a particular law in particular cases? Wharever be our answer, the Perverse
Werdict Theory certainly throws up some teasing questions about the Rule of Law.
Mo less so does the Unsound [nrcrpr-;:mriun ']'hcnr}r, This I_'I'It:u,'l-rrl.-' p|;|jn|].-' hizis
implications as o the Rule of Law. IF icis true thar the jury has and aces on the berter
conceptions of a key concepr in the Official Secrers Act, then it is the jury afrer all
which is upholding the Rule of Law, rescuing iv from a misreading by the profes-
sional lawyer, the legally qualified judge. Furchermore, as 1 shall argue below, the very
guestion of the l:nturr.un:t:iri{:-n of the ‘interests of the state” may iself turm on che
point of the relationship we suppose o exist berween the state and the Rule of Law
conceived as an ideal, IF it 35 thar indmare relationship characrenseic of a Rechsiraar,
then this may favour one or other of our two theories—probably the second one,

(&) An argument for the Perverse Verdict Theory

The point in this section being o make our an argument for the Perverse Verdice
Theory, it must start with a more exact statement of the exact way the concept of the
ingerest of the state came into Pensing's case. This requires recourse to the very words
of section 2(1}) of the Official Secrets Act:

It any person having in his possession or conteol any . . - information . .. which he has
obitained |.‘:-'.‘.'il'|!_rI ro his 1'||::|\.ili-:'“|:|'| i a porson '.-.-'||1| hl::||4_|.'\_-. or |1;|_;: |:||:|-:_| n;_'u_:ﬁr_'a: undt'r His r'.'1_:|_i:_'}i[1_.-'

(@) communicates the .. . information o any person, other than a person o whom he is
authorised to communicate it, or a person v whom it is in ohe fnzereet of the state bic dugy
0 Communicane it . .

l]'liﬂ [ ‘-I'IiI” ]lll' f__'.l.lili:r' lﬁF-ﬂ IIIiS'th!HIL'ilI'lU-lIF.

For the sake of emphasis, | have italicized the words thae broughe the concepr of
‘the interest of the state” into UK law as an operative concepr of official secres law.
||. jE (D] hl: []uti.c::d. thﬂl.'lg.h... |'|._|.'|.f rh'i:'-; i."i t'.l‘lE.'lFlil.]ll:l_l."l:d in l'['lc Cﬂncf]}f ﬂFa I.li,'l_l.,'ll-'.l'.' iI'I. Ehl:'
inecrest of the stare’. To pass on information obtained in an official capacity is an
offence unless the communication was to an authorized person or 4 person o whom
one had a duty in the interest of stare to give the information. There, for the Penting
case, was the rub. That Mr Poncing had obrained certain information in an official
capacity, thar he had passed it on o Mr Dalvell and that he did so without author-
ir._:r' Wene not puin‘t?i i.]'l I'_:“.:'irl'l.'ltﬂ.". Hl]T rht ll.'lﬂ'l'-l::l'l.l:f_" .Fffl::ﬂuﬁl,].ﬁl:rr CI'_'II]'[I;"I]l;iI::I:I Ehﬂ.r_ h'l:' I'I.d.d
done so in pursuance of whar he regarded as his dury in the interest of the state, and
that he was right so to regard i, for he was prorecting the highest constitutional
authority, Parliament, from being deliberately misled by persons who are subordinare
tey, and answerable to, Farhiament in their role as ministers, Could this contention be
upheld?
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Certainly not, according to McCowan J. We need to look therefore at his concep-
til:]n I:]:F tl'.l': i.l'.ll.'i:l.'l:ﬁt l.'.I'F state, ”nﬁ'rl:’tunﬂtl:l].-', fnr WLLIT “[: ::in].-' h:tttr rl:pun‘, Qe i:‘i ]':Fr
with the newspapers as the only available source, in the news columns rather than
the Law Reports. Here is how The Timer recorded the key passage of his dircction:!!

As far as [concerned| che words Yn the fnterest of the stard’ the judge sid:
‘I dieger you thar these words mean the policies of stare as they were in July, 1984, . | and
not the policies of the state as Mr Ponting, Mr Dalyell, you or I mighe think they cughe w
have been.,” He added: “The palicies of the state mean the policies laid down by thase recog-
nized argans of geverrment and avihority,

<« While it has [majority] support [in the House of Commons), the Government and its
policies are tor the time being the policies of the state.”

[Emphasis added. ]

The words quored are from a news report, withour the care in checking and re-
formulation that can figure in a formal “law report’. They may not be quite accurate
as a record of whar was said, though there is corroboration,'* Or perhaps the words
quoted are quoted out of context. At all events, it seems barely credible that one
could assert an fdentiry as berween a state’s ‘policies’ and s “interests’. S0 even allow-
ing t]'lﬂr al 51’31_":':15 Pﬂli;f.if.ﬁ are il'll._-l Cﬂd I:I;I.ETI}I' tl'l{:lﬁ':‘ dﬂtfrﬂinﬂd I_'I':f' jl‘:-: IEWFI.]] HI'I.'I'.:I f‘l'.'l'.":]g-
nized organs of government, it will not follow thar its interests are whatever the
government says they are. Afrer all, if an individual made a policy of annually over-
spending his income, we would not necessarily conclude thar this was in her inter-
ests; Mr Micawber’s policy does not necessarily equare with Mr Micawber’s interests,
and so with the stare.?

For the purpose of the Perverse Verdict Theory, however, we must read the judge’s
WI.’.ITd_"i L0 a5 Lo ITIH.I'CL' rht‘ I]":"_"it E](}.‘iﬁihll‘.’ SHCTLSE []:I'- I:h::m. T‘U thiﬁ l'_'[:ld-| il h.'lﬁ (L) |:|E
remarked that the question relares not to the state’s interest simplicirer, bur to what
is an officials duty-in-the-inwerest-ot-the-state, Taking that poine, we may then
acknowledge thar although “policies’ and “inrerests” are not the very same things, yet
it is perfectly arguable that a public official has no duty in the interest of the state
other than a duty faichfully to implement the policies of the state. It is, lurthermore,
arguable thar the policies of the stare are nothing other than the policies determined
by the governing organs or authorives of a state. In the British case, on chis view,

1T The Tomer, 9 Feh, 1984, The COrnrral Law Bepiev, in il surnmary ol records whe poine in
this way: ‘As to the meaning of the words “in the interests of the stare,™ the learned judge prefecred the
views expressed in the speeches of Lord Devlin and Lord Pearce in Chanaler 0 D088 [1964] AC, 763,
that the interests of the stare meane what was in the interests of the Stare according o s recognised orgs
of government and the policies as expounded by the particular Government of the day, [rwas not, he held,
for the j1|.r_|.' to decide whar the Government's pnlil.-lr should have been nar was i for deem o enter ino a
political debare, In chis case ic was not in dispute that the policy of the Government was not 6o give the
informanon which Mr r'nnljng commuemicuied,” []‘]‘l‘!-f-] Corimm, L. 318 ae 319,

1 See Ponting, Might to Krow, 190—4; on the ather hand, the Crim, L.R. reporr quoted above seems
clearar.

1> O the possibilicy of a distinction berween one's wishes or policies and one's interesrs, see Brian
Barry. Fafitical Argwanenr (1965], 174=8, and of, [, Parht, Bearars gug Freronr (19404), 404-8.
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state policy is determined by the government of the day, and so long as a government
rerains its majority it remains the government, and its policies are the policies of the
state. Civil servanes accordingly have a duty in the interest of the state that can be
none other than to carry out those policies repardless of their personal opinion one
way or the other. If the policics of the government include a policy of withholding
certain information from Parliament or Members or Committees of it, the same goes
for that as for any other policy. In general, wharever promores the implementation
of the government’s policies is in the interest of the seate, and whatever hinders their
implementation is adverse to the interest of the stare.

If this line of reasoning is sound, then the Perverse Verdict Theory can be upheld.
That s, it can be accepred thar the judpes stacement of the law was in its essentials
correct and the jury's verdict a perverse one given in despite of the law, Is the line of
reasoning sound, then? Upon what sources might i rese? To answer these questions,
it is helpful to notice char section | of the Official Secrers Act also employs the
concept ‘the interest of the stare’, albeir in a different context:

IF amy person for any purpose prejudicial to the safery ar interens of the rate
{a} ... enters any prohibited place within the meaning of this Act . . . he shall be guily of a
felony.

The leading authority for the interpretation of this section of the Acr is the case
of Chandler v. DPPM This provision (as the sidenote o the section, Penalties for
spying indicates) was intended primarily to cover cases of spying, the Act having
been rushed through Pasliament during a somewhar facudous spy scare in 1911,
MNevertheless, Chanalers case decided that its reach goes well beyond simple cases of
bl.'l:f':il-.lg_ (M1 dtfﬂ]’ll’.‘t r.&it;thlllri]imtnt:'i. Tl.'“." p:r'lm:lr_}' i.l'l."i[iﬂ'l.l'.'ﬂ UFE h'ﬂ::ll'_'h I:]'F t]'l.i"i- Sl:l:ﬁﬂrl
would be an entry upon a defence establishment for the purpose of spying—aor, aler-
natively, tor the purpose of sabotage, Bur the exact and precise gist of the offence is
that one enters for a purpose prejudicial to the safery or tuterests of the state.

The issue in Chandlers case was whether the prohibition in the Act includes a
prohibition upon breaking into a military aicheld with a view 1o prevencing the mke-
off or landing of planes armed with nuclear weapons and with the ulterior aim of
drawing attention to the dangers attendant on the possession and possible use of
such weapons. During one major phase of nudear disarmament campaigning,
certain members of the Commirtee of One Hundred planned such an entry wich
such an aim, this to form part of a protest ar the Wethersfield Air Base, a ‘prohibiced
place’ under the Act. The persons concerned were frustrared in their purpose, but
were nevertheless prosecuted for conspiring o commit a breach of section 1 of the
1911 Act. The conspiracy alleged was a conspiracy to enter a prohibited place for a
purpose prejudicial to the safery or interests of the Sare’.

The case for the defence (apart from an unsuccessful point that the section was

14 Tr964] AC 763, cired by McCowan J; see n. 11 above,
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resericeed in its application to spying only)'” was obvious in the light of those words.
SU i'-.l]' WoIro t]'l.t}" "-I.'I::l"] .'I.I'.'.::ill%’I :!g:iinxr fhﬂ:‘ .'if.'l:rt::'i il'l."l'_']'t'.'if."i, it Wik .'Ifgl]i'{]. rh:ll‘ Inflﬂ'l:"d
they were acting for the greater safery of the stare. Nothing, in the defendants’ view,
could be more prejudicial boch to the safety and to the interests of stare and citizens
alike than possession of nuclear weapons with their attendant risk of making the
Unired Kingdom itself a targer for nuclear artack. Ar least, they argued, it was their
right 1o put this issue to the jury. Whether their purpose was a purpose prejudicial
to the safery or interests of che state was a question of face for the jury to decide.

16 s char the purposes empha-

In this, they were unsuccessful. The judge’s ruling
sized by the defendants were matters of motive or ulerior purpose, while the imme-
diate purpose of their planned entry was (or was to bave been) the prevention of the
o ciment 'l:lr ]'I.';.I'l:'.l:ill"i]rl:l'll‘_'d E]lH.i'H:!'i o0 o Or H"E. l‘h:.' Eifﬁt’ld. J'!'L[]ﬂ.l., hL' fl.l.lL'd... iE Lhi!‘i
immediate purpose or intent was a purpose to impede the operation of the armed
forces of the Crown as direcred by Ministers of the Crown, it was a marrer of law a
‘prejudicial” purpose under the Act. On appeal to the House of Lords, this ruling was
upheld. It will be helpful o consider some of the reasoning of the Lords of Appeal:

. . . - 1
j[:IT I";'IIJ.JTI]}I[L'. tI'H: [(]”(JWL]IE ".’r'[].l'd:'i l:I:I' L'I.:II'I'_‘I P‘I'_'il]'li.'t'il'

CQuestions of defence policy are vasr, complicared, confidenrial and wholly unsuired for venri-
larion before a jury. In such a context the interests of the Stare must in my judgment mean
the interests of the State according wo the policies laid down For it by its recognized srgans of
government and autharity, the policies of the State as they are, not as they oughr, in the opin-
ion of the jury, to be, Anyrhing which prejudices those policies 15 within the meaning of the
Act prejudicial o the interesis of the stue,

I have iralicized the phrase ‘organs of povernment and authoricy’ here as in
McCowan J's charge to the Porerng jury, for here, [ think, we must see the source of
their later use in the latter case. To the extent that this was the authority for
McCowan ] ruling in Ponting, it was no doubrt a binding one in law, it applicable
also in respect of secrion 2.

I.-l:l]'l'_{ IJL'ETIL'L"h "."."l:I]'liJ.!i Ly ir: CLITL] ER.‘ li.'l!.l'[]'l.l.'l-il.ft'd "."-"i.d'l |.] 1z E;i'.l-“.L'l"."-"i.]'I.E !.ll'_j-' LU]";J.
Drevlin,'™ the conrext being @ contrast he was drawing berween the conceprs of ‘the
state’ and of ‘the country’:

oo | The more precise use of the word "State’, the use to be expecred in a legal context, and
the one which T am quire sarisfied - . . was intended in chis statute, is to denote the sraems of
gavernpient of @ national communiry. In the Uniced Kingdom, in relation ar any rate o the
armed forees and o the defence of the realm, thar argan is the Crowne 5o long as the Crown
maineains armed forces for the defence of the realm it cannor be in s intercst thar any part
of them should he immobilised.

If it is tuc, as Lord Devlin here argues, rhat it is within the prerogative of the
Crown 1o manage the armed forces and their conduct and disposition, then it muse

B1964] AC ar 772, TER-O0, o Na6d] AC ar 7734 and of. Lord Reid ar 7E9-5),
Fon1964] AC ac 813, B 11964) AC ar 807
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also be rrue thar che inrerest of the state so far as concerns the armed forces is that
nathing impede their conduce and disposition in accordance with directives issued
on behalf of the Crown—thar is, by duly appoinced Ministers. Bur the one is indeed
true, 5o the other has 1o be true. 1t is one of the most fundamental docrrines of the
constturion, w be sure, that the armed forces are always subject o the command of
the civil authorities. Mo rh:ing_ could be more in the interest of the scare (serring aside
the problem of unlawiul orders) than thae the armed forces be ar the exclusive dispo-
sition of the lawfully constiruted executive, Hence any impediment o the disposi-
tion of the armed forces as instructed by or under the civilian execurive is, at Frse and
perhaps also last sight, necessarily prejudicial ro the stare’s interests.

.'I'III.I. t]'l.l'_' "H‘_'l}" ]L".;L"'il-\, tht]’f i.!'i H:ﬂmt‘t]‘ling T |._.|I'_' .'Silid. ﬁ)r tl'!i."i lim: :Jf::irgl.lmtnl‘. A5 o l.'l-lf.':
armed torces, the Crown's say goes; and so it should. The government of the day calls
the shots (almost in a literal sense), and anyone who impedes the implementarion of
the call acts against this interest of the stare. This follows from the sense properly o
be ascribed to ‘the state’ in this context and for this purpose, viz. the context and
purpose of the maintenance and disposition of the stare’s armed forces, So what looks
like a rather blunt and unargued assertion of the meaning of ‘state” and of ‘the incer-
ests of the state’ in Lord Pearee’s speech as quoted above becomes in the light of Lord
Drevlin's speech a reasonable and (ar least) highly arguable view. All the more so Lord
Reid’s speech, in which it is pc:linl;e.::l out' that however controversial it may b
wherther to have armed forces and how o arm them, any constitutional state must
have some means to reselve such contreversies; and, in the UK, the constiturional
resolution of the marrer is thar which ascribes the decision o the Crown and the
excoutive, the executive in tarn being subject to Parliamentary and hence democra-
He coneral 1]'Lmug|:| the doctrine of Ministerial respon 5ibﬂi|,':,.r o Parliament,

Supposing such an argument o be sound, the only question is whether the argu-
ment is transterable by analogy from i original application to the provisions of
section 1 of the 1911 Act 1o an application to section 2 of the Act, the section under
which Clive Ponting was charged. The difference berween the cases s thar in the
former (in reladion o the Chandler facts) one is concerned with the dispnsi:i:}n of
the armed forces, In the larer, one is concerned with the disposition of governmen-
tal information and {in reladon to the Penring facts) with the conduct of civil rather
than military servants of the Crown. This difference, it can be arpued, need nor be
taken as being crucial, especially in the light of the argument from democracy. It is
a common view that it is all too easy for the permanent {unelected) civil service to
frustrate the purposes, most especially the radical and reforming purposes, of elected
Ministers; and a natural complaine that chis is inimical o the democraric disposigon
of the atfairs of the state, Bur nothing is more vital to starecralt than the control of
governmental information, and nothing more essential to democracy than char offi-
cials subordinace their will to that of the elected Government and irs Ministers.

Accordingly the policies of Ministers as o the disposition of available informa-

T T1a6d] AL ar 790-1
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tion and their explicit instructions o civil servants aboue its concealment or disclo-
SUre rmay 'I."."L"l[ I'FE ]'I.E]{I T I:H: Eﬂ'ﬁ"ﬁl’l’lﬂd b}-’ E'!{[II:T]}" ['I'IE' same PTiI'I'CiPI_CE s g_ﬂ"ﬁ:[]'l_ Thc
decisions about armament and disposition of the armed forces. The interest of a
democraric state is chat ministers who are members of an elected government and
answerable to an elected parliament should be accorded meticulous obedience by
their civil servants.

It appears, therefore, that there is both authority for McCowan J's view in Ponting
and also reason in favour both of the precedent and of its analogical application
l'ht" ]JI(]]J'.I:JT.I h-i.tl.'lﬂti.[]-l.'l in III'H: i.l'l.'-il'l'l i CiEse, SI:I thhﬂpﬁ t]'ll: PI:T\"CF.SI:‘ “:rdicr TI'I.EI:I ry i.'-'.
true. And perhaps even the perverseness of the perverse verdict amounts not only o
rechnical legal perversity bur also even to moral, constitutional, and political perver-
sity—irabiton des furds, treason against democratic values as well as the rule of law.

{c) The case for the Unsound Interpretation Theory

There still is a case to be made for the rival theory. There is a strong argument for
the Perverse Verdict Theory, but could there be a yet stronger one for the Unsound
Interpretation Theory? Ler us see.

The gravamen of the counrter-case would have o be that the above-mentioned
anal{‘lg}r JI."i (E8]N} 'W'l:i!k d ]il'll'.ﬁ. bl h’:‘ﬂ.f I.‘h:: ]‘l:li.id. .'iu.*ip::ndl:d 'EI";}[I'I. i.t- 1':1.'-"]1:“ 'I-"."ﬂl.'l]d Il-:l."."':".|I Ly
be stressed was the crucial qualifying phrase in Lord Devlin's speech: ‘in relation at
any rate to the armed forces and o the defence of the realm.” Tt is only in relation o
those mateers that Lord Devlin is holding the Crown to be the relevant organ of
state, that whose decisions and interests are for this purpose the stare’s decisions and
nteresis.

Here, too, one might note dicta of Lord Reid's in the Chandler case, dicra which

Clive [-’n::l-lz'n:ingI tells us to have been crucial to defence submissions in his caser™®

O the crucial question of “interests of the stare” Jonarhan [Caplan] quotes rwo Law Lords in
the crucial case [of Chandler]. Lord Reid said: "Seate is not an easy word. It does nor mean the
Government or the Execudive . . . the interests of the majority are not the same as the inrer-
ests of the state.’ Reid ralks abour ‘the realm’ and the ‘organised community” and on the issue
of the public inrerest saps: "Governmenrs or Ministers do not as a gencral rule have the lase
word about thar”

MeCowan remarks facedously: "He's your high spor, isn't he? . ..

High spot or not, Lord Reid himself did not uphold the defence’s proposition in
Chaneler, explicitly on the ground that the control and disposition of the armed
forces has always been within the Crown’s preropanve in Britain, He held thar the
state’s interest 15 that the Crown's decisions be put into full effece in relacion o the
armed forces, even though “Crown' and "State’ are not identical conceprually. Yer,

" Ponting, Right re Kiow, 163; the quotation from Lord Reid being from [1964] AC ar 790,
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even more clearly than in Lord Devlin’s speech, this makes clear that the identivy 2
comnection with the defence of the realm bevween the stare’s interest and the imple-
mentation of ministerial policies is an identity for that purpose only.

What this brings into focus 1s the possibilicy thar whar really matters is the proper
interrelationship of the organs of the state. Here, one stares from the question how
the armed forces are o relate o other stave funcoonaries, The answer, an answer of
fundamental consttutional importance in this case, is—they must be subordinate to
the civil authorities. Hence, in any dispute about who says where the armed forces
shall go, bearing what arms, it is vital ro our constirution thar the Crown's solution
to the dispute is final. This will hold good even if the dispure is berween the
Government of the day and a group of citizens as passionately sincere as the
Committee of One Hundred ar Wethersfield was.

This, however, will not be conclusive for all other issues. Other interrelationships
between other organs of state also command our attention, Ocher organs of siate
may, after all, have constitutional powers as against the executive or the Crown, And
here lies the key point of the Ponting defence. The doctrines of the constitutional
supremacy of Parliament and of Ministerial responsibility make Ministers of the
Crown answerable o and before Parliament—subordinate, indeed, to the will of
Parliament. So whatever actions or activities make the Crown, or, rather, is
Ministers, :Fl:v:::_'tiw:l].r answerable to Parliament are actions that up]‘m]d the proper
relations berween Parliament and the execurive and, in so doing, uphold the consti-
tutional order of the state, As acrions thar uphold the constitutional order of the
state, they must, by the very same argument as underping the expressed reasoning in
Chandler, be actions in the interest of the state.

Thus the key peint in favour of this theory would be one which stresses thar even
if the Chandler argument is a sound one, it is a qualified one. The gualification
excludes the Ponting case, for here we are not walking abour the armed forces, but
abour the relationship berween Parliament and the Ministers of the Crown and
abour sccuring the full answerability of the lawer wo the former.

This seems to presuppose that a primar}' interest {:ufan}-' state 15 an interest m the
integrity of its constitution. For states exist in virmue of constitutions, and 2 state can
have no higher interest than char its constitution be sustained and upheld, This inrer-
est is fundamental beyond any incerest in securing the implementation of the poli-
l.'i.l'_':‘i []:l'--'d. Gc:lw:rnmtnt, I'lmw‘-l'ﬂf dcm:]cmﬁm“}f tlﬂETl:d.. I].hﬂl.' ﬂn}? SCREC hﬂ.s H ﬂ_‘;ﬂ,[ .ﬂ,rl_-d
serious interest in the implementation and the non-obstruction of its Government's
policies is surely true. Bur it is true, surely, becanse of the role the constitution gives
the Government, not vice versa—the upholding of the constitution s not to be
deemed an interest of the state only so far as upholding it is the policy of the current
Ciovernment.

On this view, the interest of state in the implementation of Government policy
abour information {or about .'1|1_‘rt]‘liugr else) would be an interest in its imph:m:n[:]-
uon on all points on which the constiturion makes Government policy conclusive,
bt not on anything else, And that could well set limits on a civil servant’s duty to
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act as direcred by Ministers. If it came to upholding the constitution even against a
Minister’s expressed command, to defy the command would surely be the civil
servant’s dury in the interest of the siare.,

Thae says enough, it appears, 0 show a persuasive argument for the second
theary, according ro which there was no perverse jury verdict but only an unsound
judicial interpreration of the law. The argument can proceed no further without
G l't‘.li.i]g o [I'H.‘ ql.ll.':-it:iu::l.l; .'.‘I.l.]ﬂ'ut |.‘|.'.|L' T]‘I.L'::Ir]." '.-lF fl'l'l'. sMALc EI'IFIL' WG |I.'_'f[ hﬂ]]giﬂg 'I}FII;_"I_'I
at the beginning of the chaprer.

The theory of the state: Kelsen and the Rechrsstaar

(One theory according to which it is a necessary truth that a stare’s highest interest is
in the upholding of s law and constitution is thar of Hans Kelsen, summarized
above, Kelsen's theory has rather strong relevance wo the present concern, given the
idencity thae it asserts for some purposes berween “the stare’ and the legally identified
organs of government and authoricye. Kelsen'’s writings are the likelicst source, though
probably an indirect source, for the various judicial pronouncements that have been
considered so far,

The first point of the theory is that the existence of a legal order is necessary but
not sufficient 1o the existence of a stare. As was said already, there cannot be a state
ar all unless there is a legal order. A legal order is a legal system in operation in a by
and large efficacions way, whereby the conducr of people in some kind of a social
'II;I'I'IDI': jE- ﬂ'rljfr‘l.‘l'j :irl ;3';.“[]]";1;!]“:': "a"u"i.fh a set (]F E‘I:I'I‘I:fil:"ﬂl!}r il'lrfrl'l:']ﬂﬂ'.d narms ‘Fu']'ll]ﬁl:‘
authority or validicy is derivable from a single consciturion. That is iself in ten vali-
l;ji]lli'.'d. h}' il ]'I.I.]]I.-]}I.:ﬂi:iti."."ﬁ: |'.l:3?|:il'_' norm. ]'I:'H.' a li:g:'l] ﬂrd:.‘r (E8] CI.'I]'I_E'[_-IL'll[I:' d SCALE, i'[ hﬂs [N}
have other pl'-f:-p:?t‘liﬂ&: it has to be an order of coercve norms, ﬁtipulnfing the app“-
cation of sanctions upon certin evenis. It has o be relarively cencralized. T has wo
]13\"{\' d I.'“Slit'l:.‘l I.L']']'i.l[]ri:i.:l]l_'r' I'_:Il't.i []L"‘Ij ."il}hl'_'rﬂ.' l:]F"!'HIi.I'_:I i.f}". HI'II'.‘I ]'I:I:'i (L8] h[‘f ﬂ'l.‘.ﬂ]ﬂ”.}" :,"H'-Cl:'[i"l-'f'
within that rerricory or a large parr of it. Given all thar, legal order is, in Kelsen’s
account of i, sufficient as well as necessary for the existence of the state.

Bue what then & the stace that is so constituted? Kelsen’s answer, ar fivsc sight both
puzeling and unhelptul, is that it is a ‘persomification’ of the ‘unity” of the legal order.
To resolve the puzele of such a way of putdng it and ro render the theory helpful: i
15 2 ‘personification” exactly in the sense thae we envisage states as acting beings. Stares
do things, engage in activities, pursue policies, have interests and so forth. Our
concept of the state is thar of an acting subjecr, a subject which acts in (at least) the
spheres of politics, international relations, international law, and domestic public law.

How then can such an abseract -:.'nt'u:].r e said to ace? The answer 15—as I (. f.:irrt:;
observed before Kelsen®'—in the same way as other abstrace entities. namely by

s .|. ':..:. {_il'-.t[.-'. :nr:'!.-'-e' MNavure :'l'l.'ﬂ'l Sonirees -'.!_f J’.".-r Fapyr {2nd -\'.'v;.‘lrl.. ed, R ';."uril}'. Ml York- ;"llill'_'llli“J.I:I,
19210, ch. 3. MacCormick, ‘A Polioeal Frontier of Jurisprudence: John Chipman Gray's Theory of the

Stare’, Cormedf Lo Revdew Gh (1981 97388,
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virtue of the actions of people whose acts are anributed to the sbstract entity. The
Vice-Chancellor's ace of proclaiming the conferment of a degree on a person may be
said to fe the ace whereby ‘the University” confers thar degree, or the company secre-
tﬂ.l.'}"l'!i ilﬂ'li.li.rlg [J:I'- t]'l.l'_' !ﬂ::tl i.l'l tl-IL' rreserce {:l:l'- "."-"i.t]'l.l:}iﬁt"ﬁ may I'I?-I'.' l'|1r_' TN I::I:F d
conveyance of property by the company. In these cases we impure the acdon of a
human being to a corporate encity a5 its act for purposes of law. It need be no differ-
ent in the case of the state. Bur who are then the persons whose acts may be impured
to the state? The answer, ostensibly circular, is of course that the persons who are
organs of the state are the persons whose acts in certain circumstances may be
irnpu'rr:cl to the state, as when an official 5igniﬁr:.~i the monarchs assent to the enact-
ment of an Act of Parliament in the UK, all prior parliameniary stages of legislation
having duly passed.

This answer is ostensibly circular because iv defines “the state’ in terms of organs
of ‘the state’. Bur the circle can be broken by redefining the relevant organs as organs
hulding CEFTAIT siup::r'mr pt:lxiti-:mx within the normative |'|'Lr_'mrr_'|1].r aof the |r_'g.1| order
and thus as being superior organs of the legal order. This explanation is necessarily
‘L'[:l]'l.]'l‘l'.'l'."ll:d W] I.E]L' l.'.lﬂti.(]n I:]'I_ l-;.‘-::l.'ll.'r;tlj'.-':.'l.ri-::l I'I.' T]'I B was i:rl.rrn{hj.{.‘n:d ::l]’]i.l:]' 45 N f}f [I'IE"
conditions of starchood. The poine is that funcrions such as legislation, adjudication,
and the enforcement of law and imposition of legal sancoions may within a hier-
archically arranged legal order be assigned to sets of persons hierarchically arranged
so a8 o secure common policies of law making, adjudication, and law enforcement.
The persons deputed 1o performing these and other like functions are organs of the
legal order. On the Kelsenian theory, ic s their acts that are impueable to the stace,
as the personification of the unity of this hierarchically arganized, char is, ‘central-
ized legal order. In his own words:**

The state is, so 1w speak, 2 common point inte which various human actons are projected, a
commen poine of imputation for different human actions, The individuals whose actions are
considered to be acrs of State are designared as “organs” of the Smare.

r :l.gn.in.'

To impure a human action o the Stte, as to an invisible person, is oo refate 2 human acton
as the action of a state organ  the unity of the order which stipulates this acrion, The state
as a person is nothing bur the personification of this unity. An ‘organ of the S’ is ana-
mount to an ‘organ of the law'.

Both McCowan | in Poseing and Lords Pearce and Devlin in Chandler clearly based
their reasoning on a theory char identifies the state’s actions and interests with those
of its ‘organs of government and authority’ and their policies. That is, they assumed
a theory whose concepts are those elucidared by Kelsen,

S0 far as concerns the present discussion, it does certainly seem that o support
and promore the implementarion of the very policies thar are derermined by the duly

¥

Kelsen, Crewerad Thvarp, 191-2,
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constitured organs of a state would be 1o uphold and promote an interest of the state.
But, all the more, to uphold the order which constitutes the organs, and ro uphold
the constituted relationships of super- and subordination, of supremacy and answer-
abilicy, berween different organs must be also w uphold an interest of the stare. And,
at lease on the face of it, the latter interest must be one that overrides the former in
any case of conflict, Since the state is, in a sense. the personification of a given legal
order, whatever upholds that law upholds thar stare; and the intereses of the state
must include an interest in the integrity of the legal and constitutional order as a
superior interest of stare,

It appears that McCowan J's direction to the jury did nor leave room to acknow-
ledge this interest as a superior interest, and did not leave to the jury the question
whether Ponting’s actions in the given case could properly be said 1o be actions
tulfilling a dury to uphold this interest. It is ar lease arguable, therefore, thar he was
misinterpreting the law as it is illuminated by the juristic theory that he was implic-
itly relying on.

-J-.I'I.E :lrguml:nt i.!'i not, [:Il.l‘ﬂt“.-'l:]’, d l:l':ll'l'l_'[l.lﬁi"."‘l'_' L8151 = J'!'L[]al}rti.l'_'iﬂ 1.I'|.|'_'Ufi.|f5 dﬂ L }"ilf]d
substantive resules in concrete cases, They may indicate questions of substance thar
ought to be asked, but they do not themselves answer those questions. Beyond
doubr, we can show that in FPestimg the judge oughr ro have asked the questions
stated above about the interest of the srate in the upholding of the lawful and consri-
rutional order of things. But we cannor from this theory derive final guidance abour
the proper n:rl,sw-:ring of that qul:stinn. Afrer all, the VErY I55UE Wil whether the law
either required or even permited civil servants 1o go over their Minister's head (or
behind his back) and disclose o Members or Commitrees of Parliament information
that the Minister had refused to disclose. To say thar a civil servant has a duy o do
so if by doing so he or she would be upholding the law may well be true: bur i is
empry. For everything then depends on whar the law is.

Kelsenian legal theory therefore fails wo sertle the issue between Perverse Verdice
ELl'II:I_ Uﬂscﬂlﬂd Inl_’ﬁrp[ﬂ[ﬂtiﬂ", {:JI'I H..Ciﬁﬂﬂls W ACCouInt ‘I.-.l:l'- intl::rp:rr.“tari.l::ln, t]'l.l'.']'ﬂ." i."i
nothing for it in a case like this than but thae a decision be made by an authorized
person, The mial judge is the authorized person to state the general interpretation,
the jury the authorized organ to apply it in the given case. The decision of each is
valid in its own sphere, and that is all that is to be said abou it

This leaves us no bewer off than with the thought thar what counes as upholding
the Rule of Law depends wholly on what the law’s rules are and who has the final
authority o interprer and to apply them. Nor does it really help to appeal to the
doctrine of Parliamenary supremacy. On the one hand, it may be argued thae
Parliamentary supremacy requires the answerability of Ministers 1w Parliament, and
hence requires those things ro be done thar will best secure thar answerability. Yer on
the other, it can be argued that this very docurine requires the full-hearted imple-
mentacion of every Act af Parliament including the 1911 Ace, and ﬂttm‘dingl}r
cannot be called in aid ro justfy one particular interprecation of chat Act. Since
Patliament could, if it chose, secure the dismissal of a Minister who refused ro answer
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questions on any ground whatsoever, there is all the less reason for being impressed
here with the argument from parliamentary supremacy. (Doubtess what keeps
Ministers safe from dismissal is nor a neglect of the law, but the arithmetic of party
representation in Parliament.)

The :quh'm'_:ul qurllirlr,.r of Kelsen'’s rh:::ur_'rr a5 betaeen the two views of the Fanrjng
case is mirrored in one of the corollaries he derives from his theory of the state. This
s the thesis that every state is a Heclumraar, For if every state is a personification of
the unity of the legal order, and if law as such can have any conrent depending on
the decisions of authorized lawmakers, then there is no way to discriminare between
states that are and staves thar are not ordered 10 accordance with law, All stares are,
and it is only a question of ‘whar law?' Some staves, thart is, some legal systems, may
wvist Yery Wid:, 5 VeI "u"i.lTLl.ﬂ“}' umn I.i rnirl:d, '|.'I i."il'.']'l:'ti{ﬂ'l. i.l'l SHOTTIE :'il.'l]'.'ﬂ]'i[_:l]' nlg.’ln ﬂfﬂm—
utive government. Then the law requires wharever is required by the rulings, however
arbitrary they may be, of thar organ of stare. The state remains a Kechrsserar defined
by this body of law having this highly discretionary character. In a Kelsenian sense,
the "Rule of Law’ prevails here too, Certainly, cthe laws may be broad and vague in
the discretionary power they confer, bur that only means it will be easy for those in
authority to be sure they are acting lawfully.

On the other hand, Kelsen does also acknowledge thar there is an ideological use
of the concept, under which positive value does atrach o the Rechrsaar. Where there
i a constitutional separation of powers, with checks and controls on arbitrary discre-
tion, and a requirement thar government be conducted under elear and pre-
announced laws, and above all when these laws include a justiciable catalogue of
fundamental righes thae limic governmental power, the Rechirstaat in a substantive,
not merely a formal sense, exisrs.

II'I.I.E'. a8 Ilt i::‘i A Error b 1.|.'}" :1[]11 fjtl.'i."ﬂ: :'iul:u:l'.;intiw: C{:n{.‘lu:-iiumi [Tnm Fnrrnal ﬂn:l.l}r-
ses 50 is it an error to regard descriptive analytical cheories as yielding substantive
concepts like Rechimtaar in its ideological, or substantive sense, and Kelsen does not
commit this error. In effect, he warns legal theory against assuming thae it can derive
the substantive doctrine from a mere analysis of law and state. He is correct. The
concepes of Rechtstaar and of Rule of Law both express ceran closely relared values
that have been advanced in respect of legal order. Some of the proponents of these
values in the past and the present may have thoughe it possible to derive them from
pure analyses of the concepr of law and have thus been, as Kelsen rightly observes,
in error. But from the fact of their error it does not follow that the values in ques-
tion are empty or absurd. The rruth of the marrer is thar the relevant values are
I:'.IEJ'E::EL'[]." int:lligih]:: and r_{t:pl}r hostile o arhirmr}r power even when it takes che
form of wide and unconrrolled discretion conferred by legal rules. By "Rechsstaar we
E]:I-;.l-u]d not und{:rrra.nd {H. state |.1.|.'.|l|:|.l::|' Iy L:ind. ':]:F ]3."&"-" w]'l.:ltﬁﬂ-l:‘."tl.", nor h}? ‘RH]E ﬂf
Law’, rule under any kind of law whatsoever. Both require forms of law in which ac
least cerrain kinds of process-values are securely observed.

S0, uselul or indeed essential as Kelsen's theory of the state 5 to elucidacing a
concept such as ‘duty in the interest of the state” and to evaluaring the two present
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theories of Pamsing's case, it is in the end indererminare as berween the two theorics.
It .";[-.““'l':'; I:|1:3I.' .l.':li]t]'l. dlis Fil‘i!‘ijhlt. l.-."lll.' I:]“L':'i not ﬂ{ljl.l.di.l'.'ﬂﬂ: |.‘.|L't1.'.-'1:l:n I.'[_.“f[]'l.. h d[]l::‘i st
connect up satisfactorily with the substantive concepr of Rechisraar, for which the
term will henceforward be reserved in this book. Although it is necessarily in the
interest of any state that irs constitutional order be upheld, thar rells us nothing as o
the kind of constiturional order any particular state has or is, Properly understond,
only a certain kind of constumnonal order will sulhee o consticure a Keolusidaar,
What is needed is an order thae fulfils (ac least) the process values essential to consti-
T'Ll.ti]'l.g t]'l.l: Rl]l.l: ‘HF L-'.I.'I- " dy Al i.l'_'I‘I:iiI L]I.I.H]it}' “"':HI'L'E] IL'}”H.I h:r':'lll'[l'l."; 5|:||L|‘Li]d |.]|: Com [I'Ii.ttt'd.
to realizing. {Bur realizarion of chem is not in face necessary to a system’s qualifying
d% & .I!I!'gﬁ!r Z‘l-'_'r'ﬁtfm-::' I:I— .']'I.I_' I..I-[]i[‘lil'_:l Ki.l'll:;dl:]n'l WEre ot []'I.I:TE]}' 4 state |:]'|.|.l L’IlE[] a
Rechistaar, not only a legal order buc also a legal order under the Rule of Law, this
wonld clearly add some subsrance to any reflection on whar 15 in the interest of che
Unired Kingdom as a state. Only by proceeding bevond the Kelsenian analvsis while
recaining the sound insights in it would it be possible to resolve the competition of
the two theories, We must therefore so proceed.

The Rule of Law and the interest of a Rechesstaar

The classical British exposition of the Rule of Law is Dicey's, with his stress upon the
universal n,ppli-cr:hi_l:ir_v of a 5ing|r_' [r:gﬁ| aorder within the Unired [{ingrjnm and the
answerability of all, officials and citizens alike, before a common ser of cours, ™
From this he derived the conception of the Rule of Law as essentially hostile to arbi-
trary power (because excluding the exemption of officials and state organs from
answerability before the same courts as the ordinary citizen, and because entitling the
ordinary citizen to vindicare his or her rights even againse state organs in those
courts). Bur since Sir Ivor Jenning’s famous refutation™ of Dicey’s version of the
docrring, it has been clear that ic is inadequare vo bear the weight Dicey put on i As
Jennings remarked, Dicey awended too much to the question of rights and ignored
problems concerning the powers vested in officials,

This should challenge public lawyers not o abandoning the Rule of Law as an
CmpIy concepr but to re-srating i, A somewhat more Lockean Interprearon might
be suggested, and in this vein 2 good starting poinc is Lon L. Fullers view of the
‘inner morality of law”.?* Whether or not we agree with Fuller in taking this o be of
Ehf_" ESECNCC 'I:I*- |_'|'|C' "."'I:rr'r' iy nf.ﬂp'[ I:I'I'- |ﬂ"|'|l', W l:n:‘rr.'Lin|:.-' I.-.lﬂl "u’l-'l'.'“ L L%] ﬂ{['::l P" LT 5 I.-.Ii.!'il'.']ﬂ'ﬁ."ii|'|.§..r|
the kind of ideals for well-ordered law thar characrerize part ar least of whar we called
Lockes dream’. Here 15 a brief account of the view he suggests,

23 AW ]_:Iic'n':.-'. A Fwiroduciton in the .!';'nr.-:;'r |:l_i'":."lr Larner .n:l__r"n"lr Comsternetan {1 0th edn, Londai:
|'l.-‘[u|.:||:|i|.|:u|. |"}-I'514]. ed E. O A ";-":-"al.lL—. T R.A. ."'|.||;J.I'|. '].cgislilﬂiw Su Prcimaly ;uld I!|'|l: |1IJ|.-'." -:‘.uF l.;:l'n'-" ||':;'Efl|
Cambrigee Law Jorenal 101,

MWL Jennings, The Low and the Comstivation (1933), 45 £

3 G L, L, Fuller, T fefaratsoy of Law {rev. edn., 1569).
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Laws should be prospective in operation, should be published, and should comprise
general riles, not individualized directives; bue they should also aveid the tap of
over-genetality and thus extreme vagueness, For laws have to be acceprably clear in
their terms, in order o serve the function of hr.iug Elli{]t.‘i for the righr conduct of
rational beings; and this in wen requires reasonable constaney through dme (not an
ever-changing set of rules, so that no one can tell moment by moment what to do)
and reasonable consfsteney among laws (for contradicrory laws afford no real guid-
ance], and must not require people to do the impossible {for these, like sers of incon-
sistent laws, would really be licences to officials o indulge in arbitrary punishment).
I‘i".:.:lll:l-r. ﬂ“d ITHOET I:]'l_ll;li'l,":.'., fl'll:," ﬂl:]lll:ll,ll:,'r {J:F]L"gﬂl [} F:Et:i:t]:-i l'.ln'l.‘i tii |::|t' I!'l".l'i'i'gl'?l'l'.'?l'n': 'I.".'it':] th'
laww as laid down; officials owe the same respect o the same laws as do ordinary cid-
zens, and laws exhibiting the other seven characteristics would necessarily limic the
scope for official arbirrariness 2

The insistence that there be publicly acknowledged rules and char official conducr
|_"|l._" I:I;_'Il']grl,l,{'n'[ Wll,'l"l I'I'H:ITL 'l:'ﬂl'll':ll'_'ﬁ 0or n'li:rrnrﬁ |.'I'|{'. |1i.*..'|.'1‘.|ri-:: 1:.":I'_'Tl'l'lil:l'l Flnlgr:lmrm.' F:]r
insisting upon a stacutory footing tor all official actions and a self-limiration by the
state o governing itself and its citizens on an explicidy sratutory footing. The nine-
teenth-century conceprion of the Reefrsseaar can pracocally be summed up in those
rerms.”” Dicey’s insistence on the unitary character of privace and public law—no
special law and eribunals for administrators—has the same fundamental poing as
also, perhaps, his misunderstanding of the French drofr aaminisoraef. The same ideas
ML, |':|]'I'.".'i-|.||'|._.|-'||.'.ll:|", hﬂ"r'l'.' tl'“." L'i'}::L'I' 'i'I'F‘I'.'I'l:'L'ti['IlI_:: il d.':]'i.'t flII'I.L' 1.?'. :'i'i.'l.il'ﬂf-"l.r.li'i}[] ‘I.:lr].}'l.:l'l-\"t'l.'!-i i[]l“
one of the pillars of construtionalism. Demands thar there be congruence of
I;'I;]I]L‘IL!CL' Wlfh Iﬂ"u'ul' i_'l‘{':l:nl'l.'lﬁ," I::'I'I'I'I':ll.'}" E'FTI'II::Iﬁ‘," WI'I.('IZ'H: ]'H.Ir.'-:l]il.' I::IF FII::I]iI'_'}" CEMTICS llﬂl:ii:[ 1.1[]1.".";-
non are either identical with those who make the law or idenrical with those who
adjudicate upon issues of congrucnce or noe

This in turn must deaw attention to the Processes ::-J‘-;Lr_':]uixitinn of information.
Where the question is whether or not conduct actually has been conformable o law,
this question of fact has ro be resolved under constraints of due process and nacueral
justice. Mo one should be jud};—r i1 hus or her own cause, the various sides 1o a d:i:‘:-|.]1.lll_'
must be heard, and conclusions of fact must be grounded in objectively statable
'.'"u"i.d':E]‘L'L' Lip2 Ly SO1TE Feason U.I'JJ'L‘ :'il'ﬂ]l.d.il.ld il]'l.lj diiﬂt!argi]lg sOime luaﬂiﬂlzhlﬂ hu]'d.'.']l U].
proof upon the assercer of the fact, And other aspects of fair investigation of allega-
tions ought to be required as a maceer of law and observed as a maceer of face. To put
it ar irs most general there has to be 2 regard for reasonableness and a due sense of
proportionality { Verbaltnirmdsagheit) m the acdons of public ofhcials. Such ideas can
be tound more fully developed by writers such as John Finnis and Joseph Raz, who
have carried the discussion of the Rule of Law beyvond the poine at which Fuller leht

i f']p. cit,, ch. 2. 2 S, (N1 2 O Bty Dver Mechieriaar (1RGA].
BOCf Marshall, Coneeivutionad Theory, ch. 31 Allan, 'Legislative Supremacy’ ar 125-%
It }".ippullux. .4.-'.&':'.".'.:'.':1: Krazerlafre (9th exln, 198%), = 31.
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it in his enumeration of his cight principles.® They are also familiar in German
disenssions of the concepr of the Rechsitaar,

It iz open 1o question whether such purely formal virtues and process-based values
are sufficient to a proper conception either of the Rule of Law or of the Rechraraar,
It can be argued thar requirements of substance, such as observance of basic civil and
political rights or even of various economic and social guarantees are also essential,
Undoubredly the specific concept of ‘a social Rechestaar in the sense of the Basic Law
lof the Federal German Republic]” clearly incorporates such matters of substance in
its meaning. ™" But not all good things need 1o be thought of or named as the same
good, and there is a specific value in the formal and processual ideals that were more
traditionally ascribed to the Rule of Law and Rechtstaat. This perhaps justifies one
in sticking ro the relatively formal elucidation of these concepts advanced above,?!
Even those who doubt that 1‘]1L‘_'!." are sufficient to either concept are nog dispuscd to
deny their necessity to both.

The question next to consider is why these formal virtues and process values really
are of value. OF what good are they? Are they not simply obstacles to the expeditious
and efficient pursuit of policies of state, and hence barriers to democracy in those
states where governments have a democratie mandate? The srandard, and correct,
answer to this question is that while they do indeed involve some sacrifice in efficient
P[J]i{;}f—i:mpltm:nrari:}n L8 1}] tht‘ P:i:rl.‘ “F g:w:rnmt:nt'i :l.l'l{l '.'.I'FECi.:'I] EEtDCi.EE, thﬂ}l' Are
essential to respect for persons—and thus to respect for the moral personality of the
citizens of a state. Whatever be the contene of a given law, it it fulfils such Fullerian
criteria as those of generality, publication, prospectivity, elariry, and the like, it makes
possible a ratonal and auronomous choice by citizens for or against obedience.
Gfi‘l]lfﬂd u-l‘.-.*i::r'l.fﬂ.m.‘i: {:IF "::I'l.l";I II'.‘Il.“:' Ff[:ll'.'ﬂ.".'i.";.l :i]'l.d ]'tl.'“'ﬂd ::nl::l”:l.rir_l: nF FI.I]|1:r’H 'l:{‘rl.‘.lg_‘.rl.l-
ence’ requirement, people’s acrual fates are derermined by its being provable thar they
have acted of their free will against tue law and are then treared reasonably in
proportion to the seriousness of an infraction. Taking the rules seriously and aking
the faces seriously are essentials of respect for persons.®

A further point to which Fuller himsell gave particular siress was that of commn-
mfcation berween persons, A community of murually respecrtul and self-respecting
li."j I'.'li:Ell-'.Li W‘Lill.l.ll'j. L“: HIE 'I."u"i.thi.ll 'l-'ﬁ"}l.:ili:h fi‘:.'::-l]utn U:l.- cumlnut]i.tiitiuu l]t weern H“d. HITI{I‘[]E
persons would be both maximized and most of all at a premium; this whether or not
SCHTC I'_':iti.'.l'.'l'_'l'l."i I'l{:lld. I:]H'-il:i.:'ll P(]?ii.tili}n:'i .:H'Il'.l “th:l’!'i ot F]'C':dﬂm [:I}- r_'l:}rnmu[]'l{_':lt:iun I|:"i
the antithesis of manipulation—so here again, the case for the Rule of Law comes

s I. Finmis, Maswrad Lave ana Narsorad Keghes (Oheford: Clarendon Press, 19800, ch. 10, 5 4; ], Raz,
The Amebority of Lave (Onford: Clarendon Press, 19790 che 11,

M Lo e O'Hagan, op. cit, zbove, 0. 3 alsa B W Backenforde, "Entstehung und Wandel des
Rechusstaashenrifis’, in Fawobif fite A drnde (1969), 53 § A, Hereoge art 20, Y11 Rda. 25 in Mauna-
]_.:Iiirig- Hur.-:lg-ﬁr_'hﬂ:.'., Keompmentar swm -I";mrm'grrr._" 1R T :-":'||:|[|=']i|:|.':1 i, cat,, ahowe, n. 33, 55, 30,

¥ MacCormick, op. o, above, n. 3; and of A Bamra, “Pur Enowicklung des modemnen
R{mhm:u;r:l‘mgiﬂi:‘. n .F.-:ir;rﬁrj_'ﬁ_ﬁr Herpard {1 H. Awlbre oo 65, ﬁrﬁ-nrrm'g (19749, 1-14. In broader
views that would sreengthen, nor weaken, the presene case.

M F Raz, Asctieraty af Law, 221=1,
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down to and reses upon the value of respect for persons and its particular corollary
of the desirability of maximal unimpeded intercommunication among persons.*

These views, if sound, give us some view as to whar would best serve the inrereses
of a state that aspired to being a Rechwsraar. Whartever tends to promore the partic-
ular qua]i_[ii:s of law essential o the Rule of Law serves the mtereses of the state as
Rechustaar; likewise, whatever tends to promorte the values underlying the value of
Kechtsseaar and Rule of Law. This is obviously not going to be identical with whar-
ever tends to promote the expeditious and efficient implementation of the policies
ser by the government of the day—the execurive branch of government—even when
the government has a democranc mandare. But that should nov surprise us. For in
its origing der Rechrataar is the concepe set up in opposition to thar of the Palizefsraar
or Ftar de Police—the statc governed ultimarely by considerations of policy rather
than of legality, that is, in the non-vulgar sense, the ‘Police Stare’. 3 These reflections,
it seems to me, indicate why those judicial reasonings thar have, or appear 1o have,
equated the interests of the state with whartever tends ro promote governmental
Flﬂl_il.__.r'f' E.'.'l_"l."ﬂ' Elll:]'l Parril:ular ﬂﬂ:ﬂ'ﬂct T TtElﬂEri"."ﬂ ﬂ[]d li]}":ﬂ L':il"LI-I:n.'i- It ffmﬂil-.l!i Trie l:}':-
any seate and thus also of the United Kingdom thar che state has an interest in the
successful pursuit of government policies within the vange of discretions constitution-
alfy allocated to the execudve dranch under a given consutudon. Bue this is nor an
exclusive or overriding interest. It remains subject to the interest in the upholding of
I'I'I'l: WI'I'EIII': ﬁ'ﬂmﬂl"ﬂl’i{ ﬂ.]'ll.'] h':ll:'ml:r_‘ I::I:F l‘ht Ei}r:l.*il‘itl]l"lnn-

Constitutions themselves require interpreration in the light of fundamental prin-
ciples, the scope for interpreration being doubtless che broader the greater the extent
o which a constinution depends (as the United Kingdom's does o a considerable
exrent) on commen law interspersed with statuee [aw. So then che question is what
principles are to guide the interpretation of 2 constitution. Unless one actively wishes
the Unired Kingdom to tend more towards the condition of a "Police Srare” in its
classical sense, one must wish that the principles defining the Rule of Law or the
Rechtestaar in an least the formal sense have predominance. This must surely be a
stance thar favours the interest in the maximal communication of information and
[avours the effectual answerability of the execurive branch of government in its
pursuic of policy. OFf course, in this, many values are ar stake and may come into
competition with each other. It cannor be supposed that the sare’s intereste is always
best served by publication of everything, and it must be the case thar the interests of
security and defence can override the interest in disclosure. Bur iv will always be a
legitimare question whether it can be an official’s duty in the inrerest of the stare-as-
constitutional-state 1o disclose to Parliament information thar Ministers of the
Crown wish to hold back from Parliament, The question which was withheld from

3 Fuller, Marality af Law, 186-7.

M B Gianlranco ]:""E-Ei' The Swres Te Natwre, Dﬂﬂru_ltrmrnr atned .”nl.':_ltrrc.r: I:‘:::nluidg-:: P-:h]il::,-' Press,
1940), 501 and cf Zippelius, op. cic, above, n, 33, 5. 29011 also O, von Giercke, Commanity in
Hisrorieal f’rﬂla'.'.-'rrfw fed. AL Black, C:l:ihrid.gj.': {:ulnl:rri.dw:: Uni'ﬂursil}' Frege, 19940, Bd-9%, 161-6:
11015, 357K,
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the jury by McCowan [ is, on this argument, a question thar oughe ro have been put
to them, with careful guidance as to the constirutional principles o be reviewed and
balanced in considering the proper answer o it in the given case,

Moreover, the extreme breadrh and vagueness of the Official Secrers Act {partic-
ularly secuon 2) and the ways in which it effectively reverses the balance of pm-::-l‘_::n
imporcant points make it on the whole an Act which is in several ways hostile o the
-'l.l.J'i]"'r'L' djl‘il’.'l]l‘i:'il:d. 'L'”I'I".'.'I:]?I.'.l':]n {:lj'- t]'l.l'.' Jll]ll: “['. 'I..i]‘Pl'.. ]}- |1.|:1r|'|.i I'Ig tl."il'.'.. 1§ |Cii"r'ﬁ!'i a viest fﬂllgﬂ
of Ministerial discretion as o whao shall and who shall not be prosecuted, and for
what. This in iselt would jusofy giving a restricted interpretation to the prohibitions
in section 2 and a generous and liberal interpretation o the exceprions.

H[:l d{JU l-.lT T]'Ii:'i ar|:__f||.1rn|_'n|.' -'I:I] ':[I'_']'II:I'I I:]ﬁ- I.I]'I‘[:ITI 1] F:l[T:iCI.]]:I.r I:L'I-I'IC‘:FTiﬂTI nlr fht‘ onn I:['.I'I'l.'."'a
Rule of Law and Rechestaar and on the view thar the principles defining that concep-
tion do belong to, and ought o be given prioricy in the interpretacion of, the consti-
llLliut] lem |.J'|.L' L-l:li.‘.L'd Ki[]!.’ld:l:l]'f]. NI.:I d.(]Llh'l l:lul!h r.hL'EI‘_' P[]j[]lﬁ- are l:':}"'lt:‘n:l;l':]]t'. .-.|.-|]'|.l:'}"
are, however, the fundamental points for this chaprer, and points char the argument
has tried to jusofy. Their implications are clear in respect of the two theories of
Pamping's case set our at the beginning, It cannot be said dhar the jury, in actng
against the judges directions in Meseings case, acted against a reasonable interpreta-
1.1IU|'| L'd‘l]l.l'_' ]};ﬂ'liL'l.l'.il]' lﬂ"u'r' irl iSEIlI: 0 UIH |.] e Ru]r Ujl]._-;.‘l‘r'!'. T'l'IEif "u"i.':"u'!' l'_'l[.{[l:]f II]I.Ll'_'TEh-l L'ljl
the state’ appears to have been ar least as well contormable o a reasonable concep-
tion of the interest of the stare as constitutional stare—the state-under-the-Rule-of-
Law—as that put to them by the judge. In this lighe, i is sad w note that when the
Othcial Secrets Ace was amended in 1984, making it more reserictive in a number of
ways, the government of the day steadfasty refused o accepr any amendment thar
would have created a “public interest” defence inan open and plain way.

However that may be, the arsument shows why Kelsen's formal analysis of the
state, illuminating and sound as it is up o a poine, needs supplementarion with other
elements belonging to what he would deem ideology rather than scienufic analysis.
Moreover, in the perspective of power politics, the state has a manitest capacity o act
through Lewfully established organs in a way char goes ouside its own legal frame-
work, and fails ro live up 1o the ideals of Rule of Law or Rechtssnzar, even when these
dne til.l:'i.l'_'l'l. irl o f‘L‘lHli'l-'L"l_'l-' E;;.H.'iTIiJl SIS .-J.-J l:i:‘:: i.]l.di‘l.'i.ilﬂ'.‘i '|'|I']ll._'|-' W h]llr_'l LI.I';J. .Illl.hj.':il. of lht 'r'jf'l-"."
proposed in Chaprer 2: the stare is a political form thar is in its natore only imper-
fectly or incompletely idendfied with the law, That makes clear that a demand for
conformity to the ideals of rule of Law and Law-Stare s no trivial striving after a
rautology.
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The United Kingdom: What State?
What Constirution?

Introduction

The previous chaprers discussed the possibility of construing the United Kingdom as
a law-srate, on the assumprion thar chis 15 2 desirable thing for a stare o be. It might,
||.|::|1|'r"L‘".'L'|.'-| ].:ll'_' ;.u].;un::d '.I'I.;ll l.I'H'_' [Jrl:ll:l"l.:lf'i:itil]]lh ].'?L'”. [;i.l‘l."lu"u";l.]'d Hre Ll]'ll_'l::lli‘r'.ljl:l:j[]l.'ﬂ _‘ii:]'l.l'_'ﬂ |.]'|.|'_'}"
make assumptions about states and constitutions char are unwarranted in the case of
|.]|.L' U"j[L‘IJ E‘-:]'I:'tg._',d{:l]n Ur {;I.'I:i.“. Ef:il.'li.]l. i]]'l.l'j Hurlhtr]l Ill_‘]-'l.['ld- Elril'_"'- :I.I]'I.I.}ijﬂl'l I':I.].‘::
already been made to the historically unusual character of the United Kingdom, and
the curiously evolutionary character ol its constitutional arrangemenes. Thar evolu-
tionary characrer has the ourcome thar the United Kingdom has a body of highly
Hexible constitucional law, by way of customary elements, conventional elements,
common law clements found in judicial precedents, statutory elements, and possibly
clements derived [rom the treaties constituting the European Union in more recent
vears. An evolved stare 15 bound to differ from a deliberarely constituted one based
on a historic constmtion. The evolved state may well exhibin the virtues ol the rule
of law, may even do so with a special excellence along the lines argued by E A,
H;].}"'Ek-l HI.“. i.l "-Jr'i]l ju:-.l h': ol ‘L'l]]l“.'l?ii.[]]l. VNt .:L";I:'i. \'!']llit['lt'l.' i.E il |.I'_:| |.'.|L" d .IrEi'E'lﬁ'HIfﬂf?f.
The very term is one that has no currency in English, and ‘law-stare’ is a barbarous
JI.:.'u-lugiitn dl_"'u"ll'.'ifd Lo H]Jil'.l:]'ll'_'(]ﬁ.".';. i.l'll."l:l Hfi.ijﬁ:h l'.'(]l'.l?i-ri.[l]fi[:l]'lii] Thr_':]r}r o mnc-r:pr ".'-ll-lll_l'l
has no native home there.

T deal with this potential objection, | should like to give some thought 1o the
toundation of the British state, and the way in which it consticutional law came to
be perceived as it now is. The perspective in which | approach this issue remains thae
of constitutional theory and dhe philosophy of law, The aim is to conducr an analy-
ical and crivcal, bur also |.'.I'.ir|:i.:3]|_'|-' 1 historical, mneuiry iriter the -:.'{:-:n.l:'rinuing of the
Unired Kingdom, and thus the characrer of the state it has escablished.

Uniting the ]Lirlgdums

In most pares of the world, though no longer in the domestic media and official
discourse, the United Kingdom is commonly referred to as ‘England’, ‘Anglererre’,
Inghileerra’, and the like, and we may in due course reflect why this should be so.
But this "England’ is properly the British State, at present the Unired Kingdom of

L See B A Flayek, Lae Legivlation, and Liberty (London: Bowdledpe & Kegan Paul, 3 vols, 1973,
1976, and 19790, vol, 1, Bk aa Oreder
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Grear Briin and Morthern Ireland. And if we look for origins, we do not look very
far into the past. Here are sonorous words culled from almaost? the lase Act of the
Parliament of Scodand enacred in January 1707:

Article 1z Thar the ewo kingdoms of Scotland and England shall upen the Ise day of May nex
ensuing the date hereol, and Forever after, be united into one kingdom by the name of Grear
Britain. ...

Arricle 2: Thar the succession to the monarchy of the united Kingdom ot Grear Britain, and
of the dominions thereunto belonging, after Her Most Sacred Majesty, and in defaule of the
issue of her Majesty, b, peinain, and continue o che Most Excellent Princess Suphia Electress

and Dhichess Dowager of Hanowver, and the heirs of her body, being Protestanis . . .

Article 3: That the Unired Kingdom of Great Britain be represented by one and the same
Parliament, ro be styled che Parliament of Girear Britain

These opening clauses of the first three Articles of Union encapsulate the theme of
this section of the present chaprer. Why is there a Brirish state? When did it come
into existence? How was it first constituted? Reciting the Arcicles takes you w the
answer. Bur the Articles themselves are, as is obvious, only necessary, not sufficient
in themselves 1o the explanation. They were agreed between Commissioners for
Scotland and for England appointed by Queen Anne in 1706 pursuant to appropri-
ate resolutions msp-r.:c{iw:]}-' of her Scottish and her F.nglish Parliaments. Mere agree-
ment by the Commissioners on the Articles as terms of a possible Union did not put
them into effect, For England o accepr the Arricles as terms of a Union, the English
Parliament had to pass legislation giving effect 1o them as law; likewise, for Scotland,
the Scotish Parliament had vo enact them into law,

As is well known, the Scoteish Parliament debated and legislated firse. The debare
WS Pﬂﬂiﬂnﬂ_ﬂ:, 1"'“: SCNas 'I'_:IF bl:l_'r.'t}r:ll DF il l:]ng inl:L::Fltm.{l:nl: hi.!'it(]l'}r H.PIJEEFS t ]1'&1{&
been palpable, the leader of the anti-Union coalition, the Duke of Familton,
conducted himself in such a way as to dissipate the scrength of the opposition.
Ortherwise, the opposition might well have defeated these Articles of Union as deci-
sively as had previous similar proposals slipped into oblivion in the past. Certainly,
opposition speakers, especially Fletcher of Saltoun, delivered the more telling
speeches, The Government deployed as little cloguence as necessary and as liede
drama as possible. As later administrations have done when faced with the rask of
securing parliamentary validation of unpopular treaties, it kept its head down and ics
patronage personnel at work, and ground systemarically through the Articles, one ar

3 Wer later was the Act of 5 February 1707, determining the mode of election of Scotrish members
48] [hf‘ T ]'I-I'JI_JTJ ﬂF r|'||:= Tl.iriiimﬂl'l r (EFGI.'E'.I.I: Hl.'.il::'l'i:l.

1 See, for example, A. V. Dicey and R. 5 Raiv. Dhsghts on the Union between England and Seotland
(London: Macmellan, 19200, 206-29; W F'EI'EIJHI:H:I, Searland 1089 fo the Preent I:.L",llirlbl.lj'_gh: Oiliwer &
Boyd, 1968), 47-57; C. H. Dand, The Mighey Afadr (Edinburgh; Oliver & Boyd, 1972], 144-09; L H.
Scomt 1707, The Uion af Scotlang and Enpland {Edinbnargh: Chambers, 1979), 35-65; Pawsl H. Scor,
Andrew Flercher and the Treary of Union (Edinburgh: John Dopald, 1993 G, Lockhare of Carnwath,
Searlands Ruwine: Lackbart of Carnuarls Memerry af the Union, ed, D, Szechi, foseword I Scon (Abendeen:
Association of Scottsh Lireramure Studies, Annual), wol. no, 25,
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a time, winning the vote on each by a sufficient majoriry, and by use of all the forms
of pressure and inducement available to it, Eventually. in January 1707, the ratifica-
tien of the Articles was enacted into law, with an appended ‘Act for Securing the
Protestant Religion and Presbyrerian Church Government’, The question then
passed to the English Parliamene. There was some unease and dissent over the 1ssue
of preserving ‘in all time coming’ a Presbyterian establishment in Scotland ar odds
with the Anglican establishment in England, Bur the opposinon did nor add up to
much, and the English Ministers had an easier time of it than their Scottish coun-
tﬂ:l.'Flﬂ.l.'t:‘i ]'I...“J. hﬂ'l'j S{:l {I'I.l'_' a'l'lll.{_'t I:]:I'- Uninn "i'n':i t]'l Smtiﬂnd Wh I:n:ll:tr:d int(} 13.“" il'.l gﬂnd
time to secure consummation of Union on 1 May 1707, with in due course the resul-
tant summunllrlg E]F I:[-.It ﬁr.l:l: P:IT“:Irr.It:m' I:]F Cl]'l',‘."ﬂ[ Hr]l‘:li:n.

IMembership of that Parliament comprised the English Lords of Parliamen: and
the Commaons Representatives who had sac in the last Parliament of England, no
mew general election having been considered necessary. In accordance with Article
22, they were joined in the upper house by sixteen representarive Peers elecred from
the pecrage of Scotland, and in the lower by the foroy-five MDPs elected from the
cltsignnn:d Scortish constituencies, E}' the method of ::.1lr_11|ia1:ing mprr:st:nmrinn in
Parliament that then prevailed, namely according to value for land-tax, Scotland was
over-represented with forty-five members in the Commons. Bur this was done by
reference o an argument that has continuing resonance. Since a whole counery was
being incorporated into a larger, there was special reason to secure that its interests
coild nos be ign{:-n:d ar belittled. There was also concern asbowt unfair discrimina-
tion against the interests of a minority with a long prior history of conflict with the
pew majority. On both accounts, bur particularly the former, 1t was agreed thar
Scottish representation should by a reasonable amount exceed that which would be
F.']'l'lpl"ft}r pmpnrl'i{:ln:ti gi"r't'l'l 1,']'“: FTI'..'.""-I'TI”[TI.E mfiﬂnrﬂr ‘DF mpmﬁﬂﬂmfiﬂn, Eﬂ[r}"ﬁ\rc
rather than the thirty-cight originally proposed by the English Commissioners_*

The subsequent transition to a democratic principle of representation was a
drawn-our affaie, universal and equal adule franchise coming enly after the Second
World War. Under the Representation of the People Acts, Scottish (and indeed
\H'Irt]!lih:' n:pﬂ:&il:nt:!‘tiun I]-'L"i I.'H'_'ETI. !'i'l.l.hjﬂl'_'t o a !'I:ﬂ]_l.]il.'l:l'_:l ITI.iI'I:iI'I'II.IITI nL]mbr:r ﬂFE:ﬂ[E, ﬂl'll:l
this has produced a level of representation thar is higher than strict proportionality
by reference to the democratic principle of representation thar now prevails, Ir is a
commeon saying that this scale of Scorish representation is arbivrary and unprece-
dented.® The common saving is il informed. There is a precedent from 1707, and it

* CF Dand, Mighy Affair, 124-5, Scom, Andbvew Flereher, 156-7, citing Bishop Burner; of
Lockluart, Bedne, 132, suggesting the Soots could have gor even mors iF they had really tied. %Whether
there really was an arempe o make an in-principle fir provision for 2 national minery, or just a stitch-
U Armong l-::iding Comirissianers s a EII:IEII'IT an which one should noc be overconfident.,

But note that lain McLean has shown thar the introduction of the modem disproportionaliey
l]llul.l.!\_;_h l|'|l." inrlser ﬁ:u:\d: l.ur 5-::1Jl|.ind. g to have had no L".l|:|:||.ir_'i|: racinnale 5|.u:h A% migj:n' |'|:11.u,: |_'|r|:_=n
dertved from the 1707 compromise, and was o that excent arbicrary, albeic noc unprecedenned afeer all.
Siee L Meletn, Ase Scotland and Wale over-represented in the House of Commuans!’, Paftrisd Qraerteriy,
ol (1993), 250-68,
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cstablishes a principle thac jusdfies deparrure from sorice proportionalicy judged
solely by the main prevailing rationale for representation. There is a subsidiary prin-
ciple of reasonable assurance for minority countries. Perhaps this will be cancelled in
|.]'|.L‘ Cirﬁur" stances Hr :Ir.'#‘ululinn. |':l|]|.' I'|1|r_' i'l‘l::li [T H]'II.']'l_Ild ]':IE iITg'l_II:L-l, MK ITII::'I'I:,"l:r'
assumed.

FnI.L' .'ﬁl.]'ti.l'_'ll'_'?i nf l:nic]n amn .I'flI: H'III'I'I.]'I'I.,"IFEII:I:‘I ;l_ll:,'ll_l'l'll:l [I'I.TI:_"I:," [I'II:,'ml_".S: Whﬂ_l_’ Was 0o I:II:'
common to the whole of Grear Brivain? what was 1o remain distinet in the formerly
separate parts? and what were to be the transitional arrangements? Commeon were o
be, of course, the Crown (and thus the Execurive) and the single bicameral
Parliament. S0 were o be the flag and other public insignia, and currency and
ClJi“-ilH‘L'- T;:'l.r.;!liul'l, -U.I'llj CUstoins il[]‘.l ﬂ.‘:‘l:l:i."il_' iI.I'I'L! I::ll']'l cr imp:]ﬁiric] [E5 i'll'l.l.-l L‘Ilﬂ"u’r'hﬂl‘.kﬁ on
tracde and commerce were to be equalized, 5o as wo realize the conditions of free rrade
throughour the new Kingdom and with ‘the dominions thereunto belonging”. This
was to be a customs union with a common marker and single currency. adminiscered
by a single execurive branch under a single legislature. I was incomparably the
largest such customs union in the world ar that time, when, even within a powerful
and centralized monarchy such as France, in[q*r-rq*gjnn;l_[ customs barriers were exren-
sively in existence.

The continuing separate identities char were to survive Union lie in civic instim-
tions, in courts and common law, in churches. For the syseem of local government,
specifically the Roval Burghs, was o remain unaleered. (It has been alvered, bur
-S‘L'L'll[jl\-h I'LH:J.] H{h'ﬁ'ﬂ.’f['l[]ll‘.']l:. l'l'_'l.il:i[:l?l: | I'_:“.Ht:irlli.'li'l-'ﬂ." I}-'I.tl:l.'r]l iI.I'ILi it"'i [ ]L'g'i.‘ilﬂti‘r'ﬂ ['.r'.imt-
worle ) The Scortish Courts, and also all heritable jurisdictions were o remain in
].':-L"i]l;; "u’r'll‘lll. [R LN Hl.ill“.'ill I.EI'"[]'I. lI'I‘L' I:I.?r][“."l.' [eu] {il.l'l_'r' e . COMIFE IR ﬂ'rf.'ﬁtm'ln}itr.'r ]']ii]ll. |:-[1|.-.|ﬂ."
hericable jurisdictions have gone, and their going was integral o the rauma of the
Highland clearances; bur che Courr of Session and the High Couert remain undimin-
ished.) The whole of the public and private law were to continue except for whatever
was inconsistent with the union. In furure, the Padiament of Grear Britain was o
]'I.E"u"‘l.' [.1u'|'|-".']' L EIIJL'[]Li tJ 1= |-'|.'|-"¢' il'l Hl'_"i l‘tli.i]'l.l'.:l. E L |]'|.iﬁ Wk ."il.]l':lj\'."i:r b an ir.l'lFﬂ'l-l."liil'IT ]i[]'l.i-
Tartin:

with this difference berwixr the laws conceming public right, policy, and civil government,
aivd those which concern private right. thar the laws which coneern public right, policy, and
civil government may be made the same theoughout the United Kingdom, bur that ne alter-
arion can be made in laws which concern private righe, excepe for evident urility of the subjects
within Scotland. [This arrangement has been preoy well respecred. |

Finally, there was the already nored provision for securing the Presbyterian church
establishment in Scotland, and along with that protection of the system of education
boch at unmversity and ar school level, Mone of these remains EJGTLETJ].-' as EJ]’iEiI‘I.‘lI]:.-'
foreseen, bur distincriveness, and even a measure of distincrion, survive.

r].]'I.I:' LIE[ihifi.lZJrliil [Jr-l.!l'r'i.'-i.ll:]n:ﬁ: FL'I.;]‘I.'L'IEJ. [ s] ]]‘l.'.l-'.l.‘ii]'l.i_[ 11 new :‘i:r':'i‘l\'.'l'l'l.':' [:III'- Caxation EI'I".l. (iE4]
compensation for Scotland’s incurring a share of the English narional debt. They also
made provision to compensate for losses to investors in the Company of Scotland
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whaose disastrous failure in attempring 1o establish a colony on the Darien Isthmus
was held substantially impucable to the hostilicy of the lare King William and his
English ministers, When Burns said thar the “Parcel o' Rogues in a Nation” had been
I.1'l|::l'||.E;|'l1' ﬂnd. ."il:]]fj ﬁ:l]' F.|'||:';|i."'|]'|. Guld'. |.'|::Ii5 WS "l-'l.']l.i.it ]'I.L' h-ﬂ.l'_:l i[] []I.i.]'l.l'_:l.. FIL'LI'.'I'H:F I'I.H:I'_:l
carlier remarked in even more pointed terms that the Scots of 1707 were not being
bought with English money, bur wich their own,

Caiven all thae, it was natural ro conclude the Arncles by insisting on cheir over-
riding status as the basis of the new union. This was done in Article 25:

[A]Il laws and starutes in cither kingdom, so far as they are contrary o or inconsistent with
the terms of these articles, or any one of them, shall, from and afrer the Union, cease and
hecome void, and shall be so declared 1o be by the respecrive parliaments of the said king-
dams.

This is a provision so obvious in is sense and conrexe as almost 1o go withour saying.
The terms of 2 new union must pr-:,".-'a” if the union is to come r_'fT:r_'ﬁw_'lj.-' 10 ht,'ing_.
These new provisions must be fundamental, and prior laws different in tenor cannot
stand up against chem,

The opponents of Union argued thar those rerms in the Union thar aimed 1o
protect cheir distinctive Scorrish institutions were mere paper guarantees, for in the
necessary logic of things the new Parliament could by majority vore change them ar
any time. In due course, indeed. the greacest of English consticutional lawyers, AV,
Diicey was o argue that in point of law the most solemn and expressedly unalrerable
provisions of the union had no greater constitutienal sanctity than the Dentists' Act,®
In like vein, E W, Maidand, prince among legal historians, was to insist thar ‘we have
na irrepealable laws’,” Bur this was not the only way to look ac it Daniel Defor, as
pamphleteer (and spy) for the pro-Union side in 1707 argued char the Ardicles of
Union being the foundation of union would have wo be accepred as fundamental law
in it
[M]othing 15 more plain than thar the amicles of the Treary . . . cannot be ouched by the
Pagligment of Beiain: and thar the moment I,]1|._'_l; LT i, 1||-|,'_1_.I disanlve their own
Constitution; so it is a Union upon no other wems, and s expressly stipulated whart shall, and
what shall not, be alterable by the subsequent Padiaments. And, as the Parliaments of Grea
Britain are founded, nor upon the original right of the people, as the separate Parliaments of
England and Scodand were betore, but upon the Treaty which ts prior to the said Parliament,
and consequently superion; so, for thar reason, ir cannor have power o alter is own foundacion,

b Ree AW Dicey, Murrediesion ro the Srady :f:.':rr Law af sl Cupptieretan (10ch edn., Locdomn;

Macmillan, 19643, 145 "There are indeed imporcanc stamres, such as the Acc embodving dhe Treay of
Unfon with Scotland, with which it would be poliical madaess to mumper gratuitously; these are aecly
WNEMMPCTEATT SEArnes, such, for exam ph. as the Denrises Acr 1878, which may b r-_'pi:-._l,lcd or moadified
at the |.'l|-;.':'|=-|.|.|l: 5] |_u_|:||5|_'|_- of Parliament: bur peidher the Act of Union wich Seetland ones the Dentsis Aot
1ETE, has more claim than the other o be considersd a sUpTEmE |,

T Bee B W Maidand, The Conerdtiont! fHissory of Soglond (Camnbridge: Carmbridge Universary
[Mress 1904, 332,
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or act against the power which formed ir, since all constituted power is subordinare, and inferior
to the power constituring,®

This is an argument which has been repeared by many persons on many occasions
since 1707, The high water mark, so far as concerns judicial pronouncements, came
in 1933 with Lord President Coopers opinion in the case of MacCormick v. Lovd
Advocate” where he held that the Union of 1707 did constitute fundamental law. The
]::l:titinm:ni in the case had argu-l:r] that the Qu::::n'x Mintsters, 10 advixing her to
assume the tde of Elizabeth ‘the Second’, had violated the basic provision of the
Treary of Union whereby a new kingdom had been constituted. Since monarchs of
the prior separare kingdoms had been monarchs of distincr states, her Majesty was
the fiest Elizabeth of the United Kingdom, and o ennitle her otherwise was unwar-
rantable. The First Division held that the choice of royal style and drle was a marrer
I:I'F pri:[ngativc rH}“rn:r, N Cﬂﬂtml[ﬂhll: I:I:." tl'l.l'.: COUTTE, Fllrtl'll:r. even i."- T!'I.I: Tn‘_‘al"'.-'
constituted fundamental law, it was unenforceable in face of an Act of Parliament,
though if it ever came to legislation trenching upon the existence or powers of the
Courrt of Session iself, the position would have to be reconsidered. Hence the peri-
tioners’ case was rejected, though withour award of expenses to the Crown, Bur the
dicta of the Court made clear thar the provisions of the Articles of Union could not
]J.:Eirimﬂ I;:|:|.r be assimilated to nrdinﬂr}-' Acts of Parliament, and should be inttrprtt:d
with special regard to the provisions expressed ro be permanent in all time coming,

‘J_-h{" Sﬂl:ltriSh Cﬂunﬁ hﬂ‘iT h:l:n an !'E'Iﬁ Whﬂlﬂ l:i.'l-n[ mw:]n.'l.ﬁ :Irgl:lrn:nl.‘“.'.‘ r.'i'l.:t]]i:ng.i ﬂg
contemporary governmental policies by reference to the Ardieles, especially when
recent legislation is in issuc.'” Last century, in the litigation en the powers and liber-
ties of the Kirk that led o the Dj}inl'}ti.[:ln of 1843, Lord President Hﬁpe rook indeed
a high Austinian view on the indivisibility of sovereignry and the illimitable legal
authority of a sovercign parliament.’! So it must be said that Defoe’s argument,
however sincerely stated in its time, has not been borne our by the main course of
history. According ro Dicey, ies crinical weakness lay in this fact: the Parliamencs that
delegared power to the new Parliament wholly abolished themselves in the very acr
of constituting that new Parliament, Had they remained in being for the one purpose
of authorizing changes o the terms of union, they would have retained sovercignty.
As it was, they had necessarily passed ic in its totality ro the successor,

Analytically, I chink the problem can be stated in terms of a pair of possible distinet
interpretations of Article 25. Either the Union effectively overrode all prior constitu-
tional law in both countries, and constinuted a complerely fresh start incorporaring

£ Sew Panl Scotr, 2707 the Dhnen q,l".%?.r.':u'md' and f:'.lrg.l!.zm:é'{['ﬂil:hurﬁh: Clambrers, 19791, G2 o~
ing 1. Diefoe, Tive Hivory af the Dnien Browven Fuglond and Scothmd (London: 1786), 246, In this and
ar many nther ponts of the Argumeig Tam VETY J:l.ﬂrril'_'l.llﬂ.rl.}" ndebted s Paul Scote for lis |J|_-|_-|_1 scholas-
ship in marrers concerning the union, is erigins, and conrinuing urilicy, See also his splendid Amdrew
Fletcher and the Treaty af Union, T1953 5.C. 396,

0 See Colin K. Munro, “The Union of 1707 and the British Constirution”, in Srotfang smd the
Clmrom, el Patnck Hesdge, Sume Fupers on Prblie Poiicy, 2 '!'lidi.nLr'J.lE;h: F.dillhulgh Llniversay Press,
14z, B7-100,

1 B the Auchtenarder case (1B38) 16 5, 561 and Foberrons Report {2 vols.).
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only such elements from the past as would fill out its own rather skeleral framework—
call this the ‘Defoe View'; or the Union was simply an adapration and medification
of a pre-existing consticution that continued subject to the express amendments and
implied repeals to be spelt our from the ext of the Articles—call this the "Dicey view’.
This latter view ilTLF.I]ii'_'i that, even if a new state called “Grear Britain’ was set up in
1707 by wreaty, the constitution of that state was effectively the English constitucion,
amended so far as necessary o incorporate the provisions of the (English) Act of
Union. The Scottish Act had constitutional force only so far as adopred by the English
Act, Otherwise, it was implemented fully in the very act of incorporating Scotland
into Great Britain, a consummarion achieved by the summoning of the new
Parliament with the solemn admission of Scorrish peers and MPs therero, Then it
|:|E.ﬁt'|j i:l'l.l:[:l lEEJl |:|i_lil:r.1r"f' a5 tl:]': hﬂis (4181 'I."u"}li'i:h I.JJ:l:iUIl WL .H.I'.'Ili.E"u"Ed P':-:I.LE“J]]}" H]'l.'l'j. I]‘:r'
agreement rather than by force of arms. As a law, is force was spent, and its author
dishanded.

The English constitution

Very well, then. How much of the pre-existing laws of Scodand and England prior
to 1707 must be deemed abolished as inconsistent with the Articles of Union?
Obviously, all particular laws concerning special provisions for one or other country,
and laws concerning the descent of the Crown, and such like, But the key question
concerns consttutional laws themselves. Motoriously, the old English constiturion
Wwis an unwritten one, deriving from custom, convention, and common law, and
from the roval prerogative within the spheres of its existence as acknowledged by
commaon law. The authority of Parliament, thar is, of the monarch in Parliament, was
an authority absolure and sovereign in kind. For it derived from the powers held by
conquering monarchs who gradually over several centuries were forced o, or agreed
to, exercise their powers only by and with the consenrt of pariament, while delegar-
ing others to their judges. And that was a marter of English commaon law, pretty
clearly established by at least 1688,

The old Scortish constitution, as Scors authorities like Gmrgr: Buchanan were
verv insistent, was never a constitution based on congquest. Hence the fus Regni, the
law of the kingdom, could never be interpreted as constutuning an absolute monar-
chy whether in or out of Parliament, but only as authorizing a limited one depen-
Lh.'nl‘ o pnpu!ar Assene. Fl'l:}l.Tl ti'li.ﬁ, :I.l'ld Frr_:m SUCI'I ﬂ[htl’ imnii: [CXDS a5 rhﬂ'
Dieclaration of Arbroath, has derived the thesis that in Scorrish constitutional tradi-
ticlrl. Hn’rr{:igllr}r hl:]ung:.‘-[l 1 th’:‘ P PI’:. [ &] tI'H: COm ml.]r:il.’j.r nfl‘h: n:.'llrn, r:al_'hl:r l.'|'!:.1r:|
tor Parliament, or, strictly, King or Queen in Parliament,!?

One view of the meaning of the 1707 Union is thar it must have been funda-
mental and hence overrode the customary constitution of England as well as thar of

I-’h

CE O D Edwards (ed.), A Clamw of Rigde for Seotlama (Edinburgh: Polygon, 1989}, 13=15.
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Scotland, serting the whole on a new footing, Thar view, the Defoe view, if it
prevailed, would of course ental thar the UK did start with a written constitution,
admittedly a somewhart sketchy one., | have suggested elsewhere' thae this is both
the fairer and a possible reading of the case. Bur I am under no illusion thar this is
the prevailing view. The other view, the Dicey view, is the one thar lays stress on the
very L'i:lr!::::pt I:Ji-.'u] I.JI|'.H'_'|::l:|'|'.'l|::|r:I.FiI'I.E L:I:]'l[:uf-

The phrase 'incorporating union’ is a welling one. In the early 17005, and in the
parliamentary debates of 17035, most Scots appear to have wanced a better Union
with England, or none ar all. As of thar dace, the union was only a union of the
crowns, not of the countries or cheir parliaments, Kings and Queens were sull in a
I'L"ill. Wiy ]I.l'_'i.:l.d::‘i I'JIH gtlvi_'rﬂlntllt dix "u"rL'I] di |!t.::|.'lj?i U[. sLate, ij]'l.l'_:l J[]i.l'li.:‘iltl'b' WETE I[ht’i:]'1
ministers in much more than a merely formal or ceremaonial sense. Henee the smaller
of the pair within this regnal union was particularly exposed o the risk of govern-
ment through a miniscry hostile or indifferent to the opinion and popular will of the
country at larpe. In effece, the Kings or Queens English Ministers had the key pare
to play in determining policies of state; then the King's Scortish Ministers had the
task af rtr:nm_'i]ing their own Parlisment o the p«l:li::_'r 1 uestion, This was unsatis-
factory 1o say the least.

One idea for remedying the sitwation proposed “unien’ in a sense different from
the one that in the end prevailed. The idea i largely awribueable o Fletcher of
Salcoun. A continuing Union of the Crowns was possible only given agreement on a
T]'ﬂ.'-'lr_'r' tl'l:!l' “'li}u]ll I'_:Ill .'5L"'."L'fi.i] T]TE]IHH. ].T \\'(Tu]ﬂl IJJ'.Hl:Ingullhl'l t]l.t' HE:"I']L'E‘L' UE .I'f‘qlli.j":‘.'d
common action to be accomplished through a common head of stace-and-govern-
neent FrnITI. Tl'll: .'SFI]'I.I'.' (Rl ':]I:.-'I.I'.'"."rl ::-:l_h::par:ltr.' .Flll'.":]lli."il:'l iH'l.I'.:I E—“.g!i:‘l:l:] CONncern. I]l. J'CS[.'I:II!
of these latcer spheres, Parliamentss would hold sway, and the responsibilicy of
Miniﬁrﬂ:r&i "-"I-'I:]'IJ]'II hf r.'Lr|1|:r [EH T]'l.l'_' I'L'HEJE'LT.“"f P:Lr]i:lln::nt:-i lh-"l['l ] tl'“.' []'I.[JJIEII'L'E]. -I-h{.‘
treaty would also aim to secure peace by protecting each country against the risk of
artack from or through the other, and should provide for freedom of trade and
l'_"i]‘mmﬂn."l'.'.iii. S'LI.!'.']'I. d .L.III.:iUI] :Fl.l.'t!'.'.l'l.l:J' il]l.l'.{ I'I i.:'i -;L"-i:‘i'i“.'i:iitﬂ.‘:: dubhﬂd ol l[i.'d'n:l'-;ll. LI.I'I..IU'[':II| jli |
sense of the term derived from the concept “reaty” hidden in the Latin root, 1o was
their preferred option, bur if it were unatainable, the opton of a contnuing Union
of Crowns would have few arcractions. The card thar was played ro try and draw
England into such an agreement was refusal o confirm for Scotland the Hanoverian
Succession already determined for J":nglgnd h}; the Act of Settlement of 1701, ]'lu}ring
that card led o tension and drama in the years 1703=5.1°

The English riposte as it unfolded in the period prior w, and the period of, the
Union negotiations, was that if the Scots wanted Union, they could have it. But they
could have it only in the form of an entire or incorporating union, Federal union was

I fee N, MacCormick, ‘Does the Unired Kingdom have o Constiturion? Reflecrions on
A :".e*:_lf'_.'n:lmu'.'\-[' v Loved Adeweate, Norifern Treland .|".|'g.-e|!' I';.l'.'.lr.'re'tré_':.'. 2401978, 1=-H1.

o EBee AL Flercher of Saluwsun, Sare of the Conproversy berrvine snited and Separate Pavliaments, ed,
12 H, scotr (Echnburgh; Blackwood, for che Saltire Soctery, 19821, 14-17, and of. Scow 7007 224,

1% See ibid., parsien Dicey and Rain, Shewgbe, ch. 4,
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not an option. And meving back to a fully separate Scorrish crown with succession
difterent from that for the Enghsh crown would entail thar Scots in England would
revert to alien status, and that any threar to English security in the North would be
met with overwhelming and pre-emptive force. It seems fair to say char the Scots had
not a lot of room for manceuvre, and thar even leaders more skiltul, public-spirited.,
and resolute than those they had would have had difficuley gerting out of che corner
inte which history had painted them, As it was, all the leaders were anxious o ensure
that if Union were inevitable, they and their families would do well our of ir. The
Duke of Hamilton's is here an instructive case. If he could have kepr Scotland our
and his skin and assets encire, there seems no doubr he would genuinely have
preferred to, Bur the risk of ruin in an unsuccessful rearguard acrion stared him in
the face. The resule was his crippling artack of psychosomatic toothache the day he
missed arrending Parliament and the last die was case.'®

However that may be, the record as berween federal and incorporating union is
clear. The Scors Commissioners were mandated to pur the proposal for federal
Wnon, and t}'u:}r made 1t their np:ning Eamhit, bue kncl-wing the l:pl}r it would
receive. The English Commissioners rejected it with unconcealed contempt,’” and
indicated their own terms for an incorporating union, Afrer the briefest of recesses,
the Scots agreed to discuss these terms, and the rest of the time was spent warking
out the details of the deal, with the Scots squeezing any advancages they could along
the way.

How are we to analyse the notion of incorporating union? In form, the Union
constituted a new state with a new name. Bur in substanee, the underlying assump-
tion was that the larger partner was a continuing encity, Institutionally and in rerms
of personnel and procedure, the new Parliament of Grear Britain was continuous
with the predecessor English Parliament, save for the addition of a few Scottish peers
elected from the whole peerage of Scotland, and two score and a quarter Scotrish
MPs. The Crown, the armed forees, the executive became one, and the preserved
Scottish institutions got on with their work over the horizon of visibility in the
Marth, with occasional legislative interventions that strayed in some cases well
beyond the spirit, let alone the letter, of the agreed limitations. In this conrext, it is
easy to interprer the constirution as a continuing evolution of the old English
customary constitution as a patchwork of convention, common law, and stature. The
Act of Union is a not insignificant statutory element in this pacchwork constitution,
in so far as it extended the authority of parliament geographically and enhanced its
membership in a marching way. Bur there was no disturbance of the prevalen:
balance of parliamentary forces, and no new constitutional doctrine, no develop-
ment of popular or other powers accributable to it Really, it was a completion and
consolidation of the Revolution of 1688, not a new step in a new direction,

15 O Scott, 707, 65=6,

1T See Lockhare, Ruine, 130 'the English commissioners telling them in a saucy manner thae they did
not incline so mich a3 once o take it into consderation {their very words) {the Scots were conrenn o)
resile pintifully and meanly from i withour one word 1o enforee it
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This view is strongly arvested by the grear majority of authors who have reared of
Briush constivutional law and constitutional history from within the paradigm of
English common law; and thar means a very large majority indeed. This is as rrue of
Scortish as of English writers within the dominant cradition, Sir David Lindsay Keir
was a distinguished Master of Balliol College, author of a highly regarded work in
constitutional hiscory. His Constitutional History of Britain: 1485-1937,"® takes the
long view of the development of parliamentary democracy in Britain from it begin-
nings in the growth of parliamentary rule in England. The Act of Union merits a
couple of two-line throwaway comments relating to the balance of power among
Queen Anne's Ministers, Yer Keir was a Scotsman, a son of the manse and proud of
it, so his raking the common law perspective on the constitution was by no means
genctically or echnically predetermined. Maidand a generation previously had a pood
deal more 1o say in his Lectures on Constitstional Hisrory abour the creation, first of
Great Bricain and then, in 1801, of the United Kingdom of Great Britain and
Ireland. He did see these as constirationally momentous evenes. Bue his structural
perspective on the driving forces of the constitution suggests that the extensions of
the sway af the Brinsh Seate, however im portant gmpn[itic:ﬂ]}', W rE I'.I-:.-"‘l.l.".'l,].".'o'. from the
point of view of the evolution of an essendally unitary constitucion.

a'l'lll. TMETEnE Eg_l:]. :'I]'II'.{ I'.'I'Lli'l'c Flﬂ‘i.l'l.:flﬂl.}':l I 'LL"iI':d. tl'l.: term IltI'H'.' |'ﬁI.I:T “F ”ni.nn’. me 'I'H:
standpoint of incorporating union in the common law interpreation, chat is, in the
nici:].f "!"if'i'u". l‘hi.l: iE tl'l.ﬂ." CDETIMILE] .:l.l'l{l pr::l]':.'lhl].f rI'IE' COrmect llmgc. IF['J:L'I: WS One CEECn-
tial Act of Union that extended the sway of Parliament over Scotland on agreed
terms. Agreement of the terms may indeed have necessitared [egislaion in Scotland
also. But the conuinuing constitution, the continuing chaprer by chaprer chrono-
logical series of Acts of Parliament requires only the English Act as the bridge
berween the Parliament of England ar the beginning of 1707 and the Parhament of
Grear Britain at the mid-vear and thereafter. This was the self-same Parliament
enlarged and renamed.

Close observers of present-day constiutonal debates are well aware of the ideo-
logical resonance attaching to key phrases: ‘the Act of Union', ‘the Acts of Union',
‘the Articles of Union', ‘the Treaty of Union'. Only the casual users of the singular
“Ace of Union are unaware of their singularity, for holders of a majority ideology are
usually indignane to discover that they have an ideology ar all.' When it is drawn 1o
their attention, their astomishment maeches thar of M ]Uurd.iin when he discovered
thar prose was whar he had been speaking all along,

The story has been a long one to this point. But our exploration of the British
state has led s to understanding che strange survival of the English constiration.
Even if there is a Bricish stare, and even if we can dare its commencement :xacd}r 18]

¥ 3rd edn. (Londom: A & C Black, 194G},

¥ Ewen Linds Colley, in her admirable and sensitive Brivows: Forging the Nasiens 17071837 (New
Haven and Loodon: Yale Unsversdcy Press, 1992) wis chroughout ber book the singular Act of Union,
whereas thowgh there was bur one union it required two acts, excepr if we presuppose the Dicey view with-
asrt further discusion.
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1 May 1707, its constitution can be and commonly is deemed 1o be the old English
constitution concinuing, The very provision that preserved a distinee body of
Scottish common law necessarily preserved and continued the English common law
as well. Hence issues of constitutional law arising before the English courts have
355-”1'[]“1 LI:“: 1.fr_"r"f' I'_'Uhtjll:l'l.litj.t':'i thﬂ.t dare i.mplil::llt i.l._.| t]'l.E Ildf[:llugr' I:]:F '[rlr_':}rl:'.lur:lt:irlg
union. All in all, it need not surprise us thar the workaday name of the Britsh Stace
irl. ast 'DF tl:]f "!'r"i]‘l.'l.d i.:'i oW H.n'lj E]“'a:f'."i ]'I.;!:t bEETl lE.l.'.lg]amf :l]'l.d i.t:'i L‘ugn::il.‘ﬂi. H':'l.":,
an honourable exception must be made for that two generations of well-spirited
Fﬂ?l]‘l‘ﬂ i]'l. puhlit ﬂg’:‘ncitﬁ (]Fﬂ]l I:':i]'l.l'.:l_"; "i"u"]'l.l:] ]'l.:i"."f .l:tn'\-'l:n to se nnl}' ﬂ'll'. erms 'Bri:[:]i n1,
‘British', and ‘the United Kingdom', not "England’ in its over-inclusive sense. In so
doing, they have apparently given themselves a new headache. They are now not sure
what is English as distinct from British where their predecessors had a weak grasp of
what is British as distinct from English,*

Diespite first appearances, therefore, there is from one point of view an indis-
putable logic of coexistence berween the British Seate (first "Great Britain', later "The
United Kingdom'). This logic depends on a particular reading and interpretation of
our constitution and conscitutional hiscory, This reading is neither uncontestable nor
uncontested, as witness the doughty efforts of the late Professor Sir Thomas B,
Smith, aided and abetted (or, perhaps, led on) by the petitioners JTohn MacCormick
and lan Hamilton in the Queen? sitle case mentioned above. ! Conrtested though it
is, however, the incorporationist view is the majoricy view and the dominant one. It
was clearly asserted in the incoming Labour Government’s 1997 Whire Paper
Scotland's Parliamene. There, the Government proposed in bold terms the establish-
ment of a devolved Scottish Parliament. Bur in the same breath it insisted on the
continuing and absolute sovereigney of the United Kingdom Parliament in respect of
the whole United Kingdom, Scotland necessarily included (see paragraph 4.2}, That
pawer is metely delegared vo the Scorish Pardiament sseablished under the Scotland
Act 1998 and makes it in constirutional principle no different from any Parish
Cﬁun':i.i i.l:l E[lgland:. N t]'l': ['.Ll.tl.l.FE FTilTl.E E‘-.-'I:in'i.l:l.'i::r‘“::l vy Hl.ﬁif ﬁq'l.-ld. t{uring t]'lﬂ rurl-u.p
to the election campaign which his parry won so convincingly on 1 May 1997,

The very Government which produced the White Paper conrained many signa-
tories of the 'Claim of Righe tor Scotland’ of 1989, the foundation document of the
Seottish Constitutional Convenrion,** The Convention, in rurn, was the body that
worked out the proposals for a devolved Scottish Parlizment that were adopred by
the Labour and Liberal Parties in the elecrions of 1992 and 1997, and that formed
the basis of the White Paper scheme put o the Scotrish electorate in the Referendum
of 11 Seprember 1997, and approved by an overwhelming majoricy. That "Claim of
Right' seers no less caregorical than the White Paper on the issue of sovereignty, but
in 4an a[.'lplan.'mlf uppusit{: Sefise, e ga:hcrtd a5 the Scortish Constiiutional

L See [. Paxman, T EI'E‘E.II.I-.'E.EI [(Harmondsworth: Michael _]m:-u[ll'l. 194948, ch. 1 and Jrasrim,

4 Of. MacCormick, *Does the Unined Kingdom have a Constitution? Reflections on M Corseick o
Loved Advocare’, Novthern freland Lepal Cwarterdy, 23 (1978), 1=210,

2 fee Bdwards, Cloim
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Convention, do hereby acknowledge the sovereign right of the Sconish people
determine the form of Government suited o their needs . ...

The Secretary of State for Scotland, the Chancellor of the Exchequer, the Foreign
Secretary, and many other senior members of the 1997-8 Government were signa-
rories of this Claim of Right. If not a contreadiction, there is ar least something of an
apparent antinomy here. Exactly here alse lics what may be called the “Scottish
anomaly” at the heart of the British seate. The Union encompasses both an English
constitution and a special dispensation for Scots law, Scos Courrs, Scortish educa-
tion, and Scorcish local government, It also provides for a separace church establish-
ment, and this has been matched by separate hierarchies in Cartholic and Episcopal
churches.

All this has meant the continuing existence within union of a strong civic iden-
tity alongside a continuing if often “kailyard-like” popular culeare, [t has made pos-
sible a strong Scortish identry among many incernal diversities, of highland and
lowland, Gaelic and Scots, country and rown, East and West, North and South. And
a strong Scortish sense of identiry has indeed survived three centuries of Union,
growing more, not less, evident, as the three-hundredth anniversary year of 2007
approaches. This concatenarion of circumstances made possible just such appeals to
a continuing background constiturional tradition of popular sovereignty rather than
Parliamentary sovereigney as thar which the Scottsh Convention recited in it
‘Claim of Right'. This is then the anomaly: Scotland was incorporated, bur Scotland
stayed different.

The Scottish anomaly

Scotland has been the anomaly that has made an ostensibly unirary state, an arche-
tvpe of ‘nation stare’ in cercain political-theoretical terms, function internally in a
markedly federal way. This has been hitherto a federalism of political management
and judicial separation rather than a federalism of consticutional form. Indeed,
according to the Dicey view of the {incorporating) constirution, as we have noted,
nothing that protects the Scotrish institutions has the least force as a legal puarancee
or entrenchment. The ‘Autonomy of Modern Scotland’, s Lindsay Parerson has
observed,® is quite a remarkable phenomenon judged by the fate of most submerged
small nations in Europe, It is an autonomy thar has made possible the continuing
assertion of @ submerged constitutional tradition of a distinet Scortish stamp, The
continuing claim to a historically attested sovereignty of the people is part and parcel
of that. It includes the implication that assent to the union involves a continuing
plébiseite de tous ler jours’. So long as the will of the majority sustains ir, iv will
continue, [F it ceases o do so, it will cease.

L4 Ree L. Paterson. The Aunsanomy n_,f' Seimatorn Sewnbond (Eclinburggh: Edinburgh Unlversisy Press,
195941,
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For whatever reason, though, managed federalism, or quasi-federalism, had by 1997
ceased to be acceprable, Mot a single candidarte representing the unreformed union was
returned for a Scorrish constituency in the 1997 General Election, and the Seprember
referendum was even more decisive. The democratic deficit had become oo glaring for
contemporary sensibilicies. Linda Cm]]i:j.r in her remarkable boak Britons sugpests that
the union succeeded in the cighteenth century because it gave insular Protestancs a
SC0NSE nfunif}f ::iga.iruit tl'l: thfﬂ'ﬂr le.Tl Ennti:rl.l:r.ll.'a| Elth'ﬂ‘]i.‘l:llﬁm_, H:F]'ﬁtntﬂd i.l'l. I'.I'ﬂ.l.'l:i:l:'.'l.—
lar by France, and because it created a shared pride in the massive common enterprise
thﬂt Wis tht‘ Eflltllﬁ}l. Emp]' s ]EIEE]}' SCHL durllng tht i nﬂllr_'t "i'!'itl'l. Fm]'l.fl'.'- T'].'IE t"mp]'n:
was, perhaps, the "British thing' par excellence. Mow it has gone, and now Europe is, as
Do b:ﬁ]f: Fnl.' Sl:ﬂtﬁ_. :I.'-ET MIOre i thﬂﬂt]’l‘: E]Fﬂpp(}l’mﬂ i.L'_'r' tl'LF:n d l,']'l]'l:ﬂ.t Tl :id.t]'l I.'i.l:_'f'. T['l-:"_"v:
deep-running secular changes must also have a part o play in the explanation of
change in electoral preferences. In this, the nise and solid continuance of suppore for
the Scorish National Party in the period between 1945 and 1997 cannor be ignored.
It muse be ranked as one among the causes of change; yet it cannor be denied thae it
was also in important measure one of its consequences.

However that may be, a tme of great change was at hand at the close of the
millennium. The Scotland Act thar established the Scorrish Parliament elected in
1999 substituted a new anomaly for an old one, Subject to reservasion of powers
deemed essentially UK-wide to Westminster, there was set up a Parliament empow-
cred to make laws for the peace, order, and good government of Scotland, Yer
Scotland continued tw be represented in the Wesrminster Parliamene by a full
complement of MPs, with some reduction intended in due course, In place of
managed quasi-federalism, there had emerged demeccratic quasi-federalism,
Englands only Parliament remained and remains also the United Kingdom
Parliament. The government of England continued to be determined by whatever is
ar any given time the largest party UK-wide in that Parliament, while for Scotland
there had come into being both a domestic Parliament and government and also che
opporwunity to participare in UK institutions, Scottish MDPs necessarily and properly
share in performing Parliament’s UK funcrions, but parliamentary arithmetic will
somerimes make it necessary for them also ro play a decisive role in purely English
matters, if a government is in power without a majority among the representatives of
English constituencies.

The old anomaly was an invisible one, The paine was thae, under the managers
of the day, Scotland went its own way, block-funded according o the Goschen
proportion or the Barnett formula (used to determine a proportional share of UK
public expenditure to be set aside for those expenditures in Scotland thar were dele-
gated to the Scortish Office, or will be devolved to the Parliament), Nobady in other
pares of the UK gave this much serious ateention, The new anomaly could not bue
be much more openly visible, and on thar account it looks (in the spring of 19949)
unlikely ro endure long as originally designed. The incorparating union has finally
run out of steam. The question now, as in 1706, is whether federal union in either
the older or the newer sense is available in the alternacive.
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The nearest equivalent w whar Flercher envisaped in the way of federal union
il'.l"!'li]]"r'ﬂ."l'- I.'J'li: Eurnp-l::l:n. Uniur.l. TI._.“: I;-:inr.{ U:F rn:]al:'[l::ln:s]'t:ip I'H:L"!'Iu'ﬂtn ﬂ'l.ﬂ Lﬂuntrjl:s Uf
these islands that would exist if they were all fellow members of a European union,
tﬁpﬂﬂ:iﬂ]l}' CHE 'I."u"i.E[-.l i COMTLETRCHD CUCTETICY, "l."«"ULI]d t]ﬂlﬂdl}r :‘iﬂ.ti.ﬁiﬁr t]'l.lf -Er:itv:';'l:'i:i t]l;lt J:lf
expounded or assumed. This prospect finds favour with some, myself included.
Orhers sugpest that a form of federal consurunon internal to the United Kingdom
may be devised. If all pares have Parliaments or assemblies, and the UK Parliament
would deal only with commaon questions ar the federal level, the new anomaly would
disappear, since Scotland would not have the only sub-Parliament, Wales not the
only executive assembly,

Further questions thar arise abourt resolution of this situarion must be postponed
to the concluding chaprer of this book. We have, however, brought the story w a
point where we can deal with the issue raised at the beginning of the chaprer. How
l:ﬂl.]ld i[ h:‘ El.-l';l.l.' d El_l.ril:}l,.l.EI}" :‘r'l:ll"!'ﬁd il.ln:inn 51.'3'.':1 !'ill.'l'.'l'l A% 'I'l: Uniti:d Kingﬂum 'iIlL'l]d
actually exhibic the characteristics that we have ascribed to a ‘law-state’. The answer
is thar it could do so only imperfectly, given that the originally constent Articles
were never seriously acknowledged as a constiturion, nor, therefore, ever reviewed or
ﬂl_'rll.'.l'lll:ll..'.‘i_'l in al dﬂ]ib:‘fﬂfl:‘ Wiy sy 48 (8 dt"ﬂ:li]]’? 4 afﬁculﬂ.b: ﬂl.'ld. EHEH.PEUJ-H.EEL:[ L'ﬂl]éitll-
tution that might have been adopred or endorsed by all the people in the union. The
new process of devoludion, with other related elements of constitutional change or
reform thar will be discussed in the next chaprer, could well lead in the direction of
some kind of constitutional moment at which the whole will be pulled together in
an orderly way.

Meantime, however, it can be quite legitimarely claimed, as will also appear in the
next chapter, that there is a deep-seated conception of the “rule of law” built into
United Kingdom legal and constitutional usages. This depends on judicial and polit-
ical pracrice, not on any entrenched guarantees. As in the case of the Official Secrets
Act, discussed in the preceding chaprer, the practice somerimes falls short of the
ideal, When it does, there 15 no rtrm:d:r, at any rate not within domestic law and
institutions. This ideal of the rule of law belongs within the ideas developed by A, V.
Dhicey, who drew largely on the inspiraton afforded by Jeremy Bentham, and it will
be discussed in the next chaprer under the name of the “Benthamite constitution”. To
the extent that the rule of law is a principle, pare positive, part aspirational, in the
constitutional law and practice of the British stare, we can properly say thar
Rechtsstaatlichkeit, the quality of being a law-state, is an aspirational ideal of the
Brirish state, and one that it has w a considerable extent realized in s pracrice
dcs]}i[n: the absence of an r:x|:||'n:ir|1_,.r framed and ;ldnpn:d constitugon, and the kinds
of entrenched guarantees that such instruments may afford.
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The Benthamite Constitution—Decline and Fall?

Introduction: the roots of anti-naturalism

Whoever poses the issue of “Might against Right' eHectively issues a rherorical invi-
tation for all to line up on the side of Right. Who does not prefer that those whe
exercise power excrcise it only by puidance of plain justice, so that power serves
right and fair dealing among humans? Who is openly willing for power to be exer-
cised arbitrarily and unrighteously? It is all wo easy 1o see why there is a yearning
in us all after some form of ‘higher law’. Whether given by God or implicit in the
narure of things or the narure of humankind (or all three), a higher law comprising
clear prescriprions and prohibitions would set a pattern of right against which
measure human arrangements and human dispositions of power. Then the plea for
Right to rule Might would not collapse for want of an objective test to rell us what
is right.

Alas, there has been a plethara of competing claims to revelation or derivation of
the single true higher law. Many such claims have been associated with one or
another religion or sect, some with none at all. This cacophony of competing inter-
pretations or versions of “higher law’ or ‘natural law” has led to disappointment of the
hope for this ideal security against misrule, There is nor after all a clear rest for whart
counts as misrule (for example, was the famog pronounced against Salman Rushdie
for his Satanic Verwes a deliverance of higher law or an affront o ic?) Even if there is
a higher law, the bircer disputes its proper interpretation has generated have deprived
it of practical applicability in any cross-cultural or liberal-secular context, though
surrogates have to some extent been found in entrenched or internationally agreed
charters of human rights, not that the interpretation of these has been unproblem-
anc either, Anyway, such charters are higher law positivized, not higher law in
‘narural’ form.

The problem of multiplicity of claimed revelations, whether by the direct word of
God or through the collaboration of human with divine reason is not a new one. A
solution that emerged in the eighteenth century related to adopting the lowest
common denominator of many variants on ‘narural law'. Most variants of namural
law theorizing, at any rate of the post-reformarion rationalist variety, included the
claim that, while there are several foundational principles of the law, there is one
D:.'Ei-;lual ]::nll.':l:.'i.p]l: tl'l.dt ]JH'L']{.‘C tl'l.l'_'iTI :{ll 'Ll]:l‘ Lll'll'_{ gi"."L'E gulld:ln{_'l: Wl'l.ﬂrl': tht‘}l’ arc ﬁ-i.iﬂ]'l."-
This is the principle that human happiness ought to be promoted and misery
prr:w:nr-::r] as far as pn.':sihl:- Thmugl'l Is applimrinn, human love to 2 d-;:gn:c n:pli—
cares divine love. Hence, within many branches of natural law chinking, the useful-
ness, or ‘utiliy’ of human laws for upholding righes derivable from higher law and,
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bevond thar, for fostering human happiness in general, has been one ground for
c{:lmm:.'mling !iu':h |.E"|’|l'!'i. oar :Fl.'.']' J‘t‘c{:rnmtnd.ing impr{:l'r'tmi:nt“s :il.'.l I:|::|-::|.'.|'|..]

Thinkers like David Hume and Jeremy Bentham, who found themselves unim-
Pl'l:"'h.'i'l'_'l'.:l |:]_'!|" tI'H: Hﬁfni{:l]'l:'i L‘:lncl:rning ﬁt'li:-f'l-'idtnt 0 Tﬂ"u"ﬂﬂ]ﬂd Flrjln::'lpli:.li thig]‘l.l:T |.i'.|.".'||"|
were more impressed with the argument concerning urilicy. Bur why, they asked, is
utility only a residual principle? If in che last resort it all comes down ro ualicy, why
not in the first resort, too? They further argued that our attachment to the prin-
ciple of utilicy can be accounted for in terms of human psychology, or in terms of
our unmediated approval of that which tends to our own happiness and thar of our
tellows. So a mixrure of introspection and study of our fellows gives us evidence in
favour of the principle that human institutions ought to promote human happiness
and minimize human misery. This, they thoughr, is a principle to which all are
inclined ro assent once they artend clearly vo it Its choroughgoing application as a
guide 1o the adoption or retenton of happiness-serving human laws makes redun-
dant appeals to assertedly self-evident principles and righes, capricious and eontested
as such appeals usually are.

Juse as the principle of utility was wrested out of natural law thoughe, by strip-
ping away claims abour a plurality of other equally fundamental principles of ‘nacural
law’, s0 was the command theory of law sabvaged from natural law thought, What
had to be trashed here were claims about social contraces that set up the agreed
human commander(s}, or abour nacural rights that resericred the commander’s righes
of governance, and other claims about the derivation of existing human legal insti-
turions from the principles of natural or divine law. So far as concerned che existing
laws, the hallmark of the new thinking was voluntarism: law as the will of the power-
ful.? How to ensure that chose in power were actually motivared by what they ought
te be motivated by, namely, & concern for the happiness of all within their power, was

I Ber, e, Stair, Deeiwsions of the Law of Scorlana, 2nd edn., ed. 3. M. Whalker (Edinburgh:
Edinburgh University Press, 1961), L1.18, “There are three prime principles of the positive law, whose
alm and interest is the profit and wiility of man.' A parallel remark in the Blackstone's Commuearier, 1.1
proveked the special scom of Bentham, Cormiiient o the Coripneiitarier, ed, ]. H, Burps and H, L. A, Hart
{Londom Athlone Press, 19771, 17-18; Locke, Erskine, and others all have similar poines o malke—see
. Locke, Second Trearin nj'ﬁpif Craperivienrt (M aﬂy]., I, Ersline, Au frecircee of the Eaw nf&wﬂfrﬂfi".
mew edn,, ed. [, B, Nicolson (Edinburgh: Bell & Brodfute 18711, L1, In its first edition, Erskine's work
is closely eontemporary with Blacksvone's; Smir dares from 1681, with a second edition in 1693,

£ Yee D, Hume, An Enguiry Caoncerning the Principles of Mol (many eds.), secrion L part 25 nowe
Bentham, ‘A Fragment on Government’, in A Comoment owr the Comprenizaries and A Frogment on
Croversment, ed. | H. Burns and H. L. A, Hart [Londor: Adhlone Peess, 1977), 439-40, praising Humes
Treasise of Human Nature, Book 3, for having shown che redundancy of contracrarian and other like arg-
meng oo the ground of the direcr and more reliable derivation of similar conclusions from purdy uoli-
tarian premises, For Bentham's own view of the principle of ueilivn, see An Juemdluction o the Principles af
Morals amwd f.r_gf.r.'hﬂ'mr. e, 1. H. Buros and H. L, A, Hare (London: Atklane Press, 19777, ¢l 1

¥ This, of course. is mere Bentham's chan Hume’s view, for Hume was more inclined, dghtly in my
view, 1o stress custem than command, Bentham's position was stated early in the "‘Pragment’, with refine-
ment but no great alveration in OF Laws in Ceneral, ed. H. L. A Hart (London: Athlone Press, 19700, see
ch. 1. But noge the many antecedents for the view of law as command; Erskine's Principles opens with the
sentence ‘Law Is the command of & soverelgn containing & common rule of ke For his subjects.” [(See |
Erskine, Principles of the Lawe af Seordand, lgth edri,, el 1:‘ Rankine (Edinburgh, Bell & thﬁttn. [B9S.)
Blackstone likewise min%:s command cheory with nacral faw, and remarss in Comemmentarien, 1,1 chat
‘municipal law is a rile of eivil conducr, prescribed by the supreme power in the sare’.
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a practical problem of constitutional design, a problem which might more likely be
exacerbated than alleviated by facile appeals to so-called fundamental rights.?

The arpument had a pleasing simplicity at its heare. Then as now, there was not
much dispute bue that human governments in facr cxist and excrcise more or Jess
effective :Lurhnr'n].-' over human communities and societes, and thae tl'n:}' are iny the
way of issuing general directives thar are recognized as law, and put into effect by
il.]dgﬁﬁ :'I]TF“i.TlI.'L"I'.:I I'I':r' Fhﬂ SdIme gﬂ-‘.‘:rning .'“J.l:h“litil'.':'i. Thﬂfﬂﬁ)r‘:‘. il.' Wl HHid. WS nl'.";.'ﬂ.l.
no mysterious account of “higher law” to establish what law among us acrually is. We
.lI]'L"ﬂI:I}" i{l'l.l:'l"-’i' it to ht '::ﬂ:‘u' mast rtal:ur.ﬂ [:i".’ul'}"ﬂ.'l.':'i H].'i[:l Hﬂid::l tht l;:urnltmn-ll ar m:lnd;itr:
issued by those in authoritv. And they are those who, for whatever reason and by
"!'l-']'l.iltl'_"'r'l.']' MG, I._.lﬂ"l-'l'_' come b I._.N." ]'l.i.il]‘i.t'..lil.l]:r' l:l[}ﬂ.'_'r"td-| not l:lé‘llng Inere Il]lt':]'[l'l‘lil'ji.il]'i‘l'_':'i
who themselves obey another, It was indeed no new revelation to say thar sovercigns’
communds are laws. 1o say that there are no other laws was to trigger what we now
call a paradigm-shift,

Chut of this revolution in thought, conpled with persistent unease abour the car-
cpory of command, emerges the broader generalizacion char law depends entirely on
.‘il::ll:illi iniumcri:(]nﬁ- :Imnng hllm-'d.l'.l:'i. ‘:}HT {ﬂ'- LIS DT t.l'l.t L'I:.ii[]'l.:'i (E4] Enlpir:i:::tl Fl]";.l"'f'-
ability and calculable applicability of hedonistic urilitarianism emerges the thesis that
|.L“'r' 15 IH.'r.'r_'ﬁ.*::l.r.il}' D Ko ::riti{.'iﬁrrl ag;l'in.#'l‘ SOHTIE mti.l::ln:l] ar ﬂ:il:‘il“]ﬂ.h]ﬂ :it:ind.:t:l‘d. ':]I'-
evaluation, hence cannot be assumed to be already a morally justifiable code by i
Ve existence as ||'|.'||'||". FJ..']'l.ll"; 1.[':]1:'.': '[]'l.l: L!i::'i-l:rjptivt l‘htur].-' ﬂf t]'ll'.' MELEUITE “‘E IE":’!’ C.'I.I]L'TI
‘Legal Positivism’ emerge as one main descendant of the Benthamire project. We
."'il]{:lLl.ll'j HIress, t]'l[:ll.l.gh. l‘h:ll: i':l:l!' E::nt]l:!m 'I'jﬂ.'ﬁ'l'_'l:il.'.ltj"f'l'.' t]'l.l:(]r}' W 3.'.1'&'3.}':1 tht l-.l:.l.l.-.ld-
maiden of practical reform. Law as the cxpression of might could and did often fall
far short of the rational scandard of righe, the greacest happiness principle. The task
was to devise constitutional reforms and projects for sound codification that would
stifle the forces of sinister interest and weave the fabric of telicity through law.

In Bentham, chere is not even a hint of moral non-cognitvism. By contrase, non-
I'_'(]l_’_ll'l.iti'l-'iEm 11['. I.'ht .'if}"lt' l:'lF H:l]'l.:'i Kr_'].ﬂ:nl:' lI:E"-"L':'i Pi]."i-i.l:i."-"{: I:l"-’!' Ty 500 |'Il'.|. as hum.‘n n.i‘ nn|1_,-'
objective standard of right. In such a posture, the epistemological, descriptive, aspect
of positivism necessarily holds sway, any particular critical or reformist notons being
characrerized as ideology not science. Ochers have rejected non-cognitivism without
embracing  Benthamite uilitarianism, and have continued che descriprive
programme under the guidance of the rwin theses of the conceprual separation of law
from morality and the dervation of all law from some social pracuce or practices,
not necessarily, however, the simply voluntarise picture of the sovercign’s mandate or
comrmand,

4 Bentham's voliminous constisutienal writings are now o a substantal ecent avalable in readable

foorm: Consrfaional Code, Vol 1, ed B Bosen and |, H. Burps (Okford: Clarendon Press, 19830 Privciples
Preparatory fo Constinrions) Cade, ed. I Schofield (Osford: Clarenden Press, 19890 Secwrinier Agains
Miveule ete, ed. [ Schalicld (Owlord: Clarendon Press 19940, f.i'_,_l'.i'.:rir.-l" Apritacde Maieiized: Figretse
J‘rffr.'r'r.u.-';:ﬂél. ed. T Schofield [Oxbord: Clarendon Press, 19935,

T See H, Kelsen, Tie Pure Treory wf Lave, trans, M, Knighe {Berkeley: University of California Press,
1978}, G1-7.
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Rather than calling Bentham himself a ‘legal positivist’, I think we do better
simply to characterize him as an anci-naturalist, building a practical philosophy for
law reform and remodelling one element in the traditional deseripeive account as an
element in his overall project. h:gﬂ[ POSIEIVIST, O, Pn:r]'taps, l:gn:l POSItIVISS, 50
many and internally various are the varianes,” are in intellectual descent from this or
from the strands of Germanic neo-Kantian l']'lnl,.l.EhT that flow into Hng“_lih-l:ingu:tgc
theorizing through scholars like Kelsen and more recently Weinberger.” Here, [ shall
test such thinking particularly in the context of present discussions about constitu-
tional reform in the United Kingdom.,

The Benthamite constitution

|r:| tl.'“:' E'.lrﬂ'i{“.].': l:]'l::-lptr..:r, an account was EI'.":n nf fl'llﬂ l:nnsrirl.lti.nn ’ﬂ'[: I.'|1r: Ur.li.tﬂd
Kingdom that discussed the way in which, norwithstanding the composite and orig-
inﬂ”.}" rfﬂﬂr}r—hﬂ.ﬁﬂd C['l:lml:ﬂ:r D'F"I'H: Briﬁﬁh stare, [htl’ﬂ CRMmMe to Pl'f'n'ﬂil. "l-'l"]'lﬂt YWk l:ﬂ] |.EI'.:I
the 'Dicey view of the constirution. It is important o acknowledge thart this was no
:I'ni.:n:l}r ‘;Lrl_'l-i[m v C[-.lnif::, I:li.l.t hr_‘]nngﬂi o, O hL"C.'l.mE l:ﬂnm!idﬂ"ﬂ."d I:['Jrnl].g]‘t,, tI'H: =3
great influence of Benthamite thoughe in nineteenth-century public life in Britain,
To read Dicey's Law and Opinion in England is o be struck again and again how
deeply wedded Dicey was o a form of individualistic utilitarianism that he took 10
be rooted in the reachings of Bentham read faithfully to the master’s El:u'u.l_'i.B

Dicey’s contribution to the critique of collectivism in law and stare in carly
hl.-':nri:'r]'l-r_'tn'rur}.-' Britain came ﬁlur—ﬁqlmn‘: out af his n:::uli:ng of Bentham and the
Bentham wadition. It was, of course, this same Dicey who in the same peried
ﬂl[{hﬂrﬂd T]'l.c gr{;ﬂ.tl:ﬁt I'I]'ll'.:l mast inﬂu::ntia| statement ':}F I.'|.1:: [E"u'r' H‘[: tl:“." Efitji‘il:]
Constitution as that stood in the United Kingdom's period of transition from a wadi-
tonal and oligarchic to a substandally rhough imperfectly democratic polity ar
home.” Abroad, the sweep of British imperial dominion was at its widest, and the
might of which I speak was snll thought capable of growing mightier yet. [ think it
is not unreasonable to label the consttution of that epoch, or at any rate the then-
prevailing interpretation of constitutional order, the "Benthamite constitution’,

The cenrral idea is one that identifies law with power. As was remarked in the
[ntroduction above, the power in question is grounded in the habies and usages of
people rather than in any formal agreement or social contract. It is not necessarily

5 See R, George, The Auranemy of Lows Foays on Legad Pasivivipm (Cheford: Clarendon Press, 1996),
chs. J B X b of, W . Waluchow, Brelisive Legal Positiviem (Oxford: Clarendon Press, 1994),

Y B O Wieinberper, Laws Dintdustion an Lepad Padssecs: Fitralamenral Prodles nfiejg‘r.'lr aivid Nagsal
Fﬁiﬂv{ﬂpi'!}' [[ﬁ-nn;l recht,: Bhower Academic Peblishing Co., 1991,

* o hee ALV Dicey, Lecvures on the Relerionehip Berween Lawr and Public Qpinion ix Englend {London:
Macoiltan, 19200, Z0: ‘Individualisnt as regarde legislarion is populary, and nor withour reason,
connected with the name and principles of Bentham." These eovures dared from Dicey's visit ro Harvard
in 1898,

P An Smoeduciion o phe Sredly aff ohe Lawe of tihe Canstitngrer, 1th edn, ed, B, CL 5, Wade {Landon:
Macmillan, 1968,
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mediated through any formally established constitution; constitutions presuppose
power more than they constiture it. Order cotes from the habits of obedience of
people to some one or several others. Such habirts might or might not be based on
SOITIC Prior agreement or constitutional undn:r:it:anding, bur this is quire -:nnrlng:nt.
Provided the habit of obedience exists, order exises, political society exists, and law is
possible, in the form of the mandates of the person or persons habitually obeyed.

Unlike Austin, Bentham considered it possible for the wltimare power of
commanding to be divided, so long as people could be discriminating in their
postures of obedience to different authoritics, say Emperor and Pope. And he did
think that restrictions could be put on the use of sovereign power by the device of
laws in principem’. These might be in effect promissory in relation to self-imposed
limir.t; on .*i{nft:n:ign ﬂﬂTCi.:'it."F ':}F Fn‘.-'-"-:r, oar :I'm'g]'lt rtltl:rna.t'lw:l].r hl'.' LONYEn I.'i.[:-:rl..'l] in EI'.l':
sense of being encapsulared in treaties. OfF this lacer, in one of his youthful writings,
|.'.|C disl:l:rm:d ! ‘EIEIT[FI"E in rhr,‘Trl:aT".-' ﬂ[: ”n'l:]n I}Em"ﬂ:n anfﬂnd Hnd Smflﬂnd.”:l
Such limits operated, he thoughr, by setring a line bevond which the obedience of
the subjects could not be guaranteed, or a line indicating a sphere of policy the sover-
eign could not safely tench upon, !

In this light, Bentham might not have had excessive difficuley accommeodaring
o his theory an account of the Treary ol Accession by the UK o the European
Communities (as they then were) and the European Communiries Act 1972 thar
eave domestic effect to the rreary.'? However thar may be, he was convinced that any
atcempr to cstablish unalrerable laws was hostile to the public interest, and usually a
cloak for sinister interest. In fact, the issue for him was not that of restricting the Law-
making power, buc that of ensuring it was in the right hands, Rendering the legisia-
tive power answerable to those whose interest the legislation atfecred came to seem
the ulrimate security against misrule. So far from being a danger to social stabilicy,
democracy would more likely be an effective way o guard against the enacemenr of
partial laws, and a way of furnishing people with the rights it was genuinely expedi-
ent for them 1o have, Oren Ben Dor has shown how far Bentham's own constiru-
tonal proposals went towards thinking out democrancally effective ways 1o
climinare the effect of sinister influence in legislative and governmental processes,'?

When Austin in due course identified the true _t;{w::n:ign of the United }'Cing-rinm
as the clecrorate working in consort with monarch and hereditary peerage, he
captured part of this underlying idea. He, however, particularly in his Later writings,
set his face against moves toward a fully democratic franchise, on the ground thar a
weakening of an unreflective habit of obedience ro 2 Parliament representing the

L Bentham, I|.:|-.|§mr.':r|.r'1 450k-1, 1 See Bentham., Laows e Cemerad, 0d—T1,

12 Bentham has the notion that a convention {in the senee of & treary) can be one basis of a “law e
gerincipen’ seming a limit to the habit of obedience by marking a point beyond which 2 sovereign commits
isell not oo I-:gui tes e could argue thae cach -:I-:I'tfll.-: enember states” sorverebyms bas done this very thing,
1J:|r\-:r1.|:5||. the various F.l.l.rup:.:.n Triaties up to ansd 'ini.'.|||.-.‘|ir.|g the Mzasinichs reaty on Funbpfan Unin|1:_
ceding to European orpans a cerain domain of legislative power, revocable only by agreement of all,

13 Seg Oren Fen Dor, PhuD. Thesis (University of London, 1997); another source of grear assistance
which [ gladly acknowledpe is G. Postema, Besrbatie and the Comtmoe L (Oxford: Clarendon Priss,
1¥8G].
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superior class of persons would tend to subvert social order and peace.'® In this he
:Il:pilrtl:.':.{ rfU]T] Bt']l.d'l:l]'[l. Bllt “J‘I.'I'.I'I.H]J_'r'. ]'I.L' l:l.:l.fliﬁﬂ.'d :l]'l.l'_:l ?ﬁi[]ll]li.ﬁtd. Ll:]ﬂ." ]'LEI.']'I.I:I E]f
volunarisne positivism in the well-known formulac thar are almost oo wite
mention here. The sovereign is the habiwally obeyved one who or which habimally
obeys no ather. An independent political sociery is the association formed by a sover-
elpn and thae sovereipn’s subjects, “The state’ s either a synonym for the independent
political socicey, or a collective term for the sovercign together with those public
SECVINTS "r'll'i'll.:l EIL'I.'L'.I:'H_' E(]"r'l:r"][:lﬂrltﬂl [:l[]".\"ﬂ.'l.':'i dh I'jt'll:!.;iltl::'i I:J.In tht :'iI::I"r'L'I'l_'il.:ll.I.IEI ]_i.iw iE
thus a crearure of the state, and cannot as such govern the stare, though it can and
:‘ih':]Ll.Id. ‘L'[J]'I.'I.]"i}l. rl'“.' .:‘I.I'.':i"u"it_!u" I.:l:I- tl:“.' il:'l{[:i\-‘:i:luu.l:'i 'l.'.f|::|u tlﬁ}ld UE]-i'L'i"_"; [:l:l'- s, i[]'i.'ll.“l:irlg
membership of the supreme legislatve body. What was logically impossible was for
the sovercign isell in its corporate and law-making capacity to be bound by anything
that could stricty be called a "law’.

[Dhcey in murn rejecied the identificarion of clectorare with SOVETCIEN I the |-:=E;1|
sense. The habic or custom that enshrined the position of sovereign was a habic
encapsulated in the common law and the common usage of cours, politicians, and
people. By that common law, Parliament was sovereign, and this was an unchal-
lengeable legal sovercignty containing only the logically necessary disability of
Parliament at any point in time to pass legislation that could set legal bounds to the
power of successor Parliaments o legislace as chey chose, 1

Sovercignty in & purely political sense would be a different thing, and would rese
with whoever could exercise effective long-run influence on Parliament and thus
control the general direction of legislarive and administracive policy. So the sover-
cignry thar the electorare did enjoy was political rather than legal.'” This was a palic-
1zl .mw:n:*.igns}r that could be exercised nnl].r Tht:luf_rlh the medistion of enforceable
laws enacted by the legal sovereign, the Parliament.' In rurn, the laws enacred by
the Parliament ook effect in society only as mediared throngh the decisions of the
judges. These judges sar in coures with undifferentiated powers of adjudication in
iﬂuf-s D}-Fl‘llbli[ A% "l-'iu"l:,"” A5 f}FPTi"i'E'I[{" Ii'l“": :II'II:_" ﬂdll’li.]'li.:'iTl"r{"d T]'IE SATE thI}" I._.I:F COHTImn
law and statutory vights and obligations over all persons, whether public officials or
private persons. Having a duty to recognize and implement every piece of legislation
emanating from the sovereign power of Parliament, the Courts were nevertheless
expected and entitled to exercise their powers of interprecation of laws to secure thae
any intrusion upon prior rights operated in an even-handed wayv and was kept to an
appropriate minimum.!”

14 See [, Aussin, A Plew for the Constitation (London, 1839,

15 See dd., e Prowtnre |'I_i':..ll|5||.l'l:I_|I:l?'n'.dl.|".l.'|"|" Iheterpeened (edd, H, - AL Hure, Londods, Weidenldd 8¢
Micolson, 1954}, 22671 like Bentham, Austin preferred che concepr “independent polineal socery” o
that of "stace’s bue S, he nored, could incee alia sigoify cddher the governors of an independenc palini-
Li.lJ Lf!t'il.':}'. i iL'| |.|.|=H.Ii.|.:|'I EIJ'-'I:IHI.I:I". il:ld J.',_':l'l-".'l:li.'l.‘l |.|.||.'||.'|.hl.'|.

- See Lo r:'.l"n'lr Corrmnicion, 34, 27.

0 Thid, 27 whereas as & ‘menely lepgal conceprion’, '.m'q'_'rl.'i:J;r.l::.' i the power of Lvw-making unre-
sericred by any legal limid, by concrase ‘thar body i "politcally” sovercign or supreme in g stae the will
of which i wldmazely abeved by the citizens of the sme” {alo p, 270

W Thid, 289, = Isid, 107-22, 263-73,



The Benthamite Constivution—Decline and Fall? 6o

It is at first sight implausible to claim, as Dicey claimed, that the Rule of Law and
the Sovereignry of Parliament are mumally reinforcing rather than mutually oppos-
ing constitutional principles. But, on closer inspection, one can see thar the claim is
based on a particular vision of the dynamic balance within che constiturion char did
mra I:E'lnﬁ-il:]tfﬂ:hlﬂ extent [:lll'tilil'ln i.]'l. Di.l'.":}"li: da}-’.

The picture remains, however, one of an ultimate identity of state and law. Even
when one introduces the common law as that which underpins the habic of obedi-
ence, there 15 a direct two-way murual interdependence of law and stare. In chis, the
Benthamire conception of & constitution is mirrored in larer forms of positivism thar
challenge some of the premises of the Benthamite enterprise. Hans Kelsen, though
dismissive of a detected confusion between mere commands and binding commands
in Austin's version of the theory,™ came (as we saw in Chapter 2) by a different route
to the conclusion that the state and the law are effectively a single idenrical object
viewed in different lights. The state is the law persenified and conceived as an acting
subject.”! H. L. A Hart, who never directly addressed chis issue in his published
work, effectively agreed with ir in a sidelong glance in his 1962 Inaugural Leciure
Trefinition and Theory in ]I]riﬁ".l]'ll:l'.‘ll_'l'lf_'l_'l.l':l and endorsed it in his (never published)
149605 lectures ar Oxford University on Kelsen.

K:‘L’:cnrﬁ EI::IHE]I.IFlinTl, A5 WS ]'I.ﬁ"u"l.‘ SCCTL, dﬂ."l.i:h"l.'l.'ﬂ‘“.']_'r' “"fH.L‘i.L\nﬁ l]'I.L' i.d.ﬂjlﬂgi‘l:ﬂ] Fos-
nance of the German constitutional theorists' conception of the “Rechirsraar’, the
statc-under-law, or law-stare. For if there is an identity of law and stare i follows tha
every state i formally a law-stare, and the critical cutring edge of the demand that
STancs I_:ll" ﬁ-[lhiﬂETﬂl Lin] ]'-'l"i-'l.' 1% |':ll'||.|'| f‘l‘.'l'.'l.j:I F”li: 5dIT1E IJ[]::.':ISi:IlExS l'mHL"r:i LELT l]'I.E
Benthamite constivutional project, even with Dicey’s gloss on the rule of law. For it
rurns out that the law that must rule is uldimartely a law thar depends fundamencally
on a sheer power of coercien grounded in the habits of obedience we have. Can law
set bounds on politics if law is simply the output of politics? How do we [it together
might and right, how can we bacl right with enough might w be effective, how do
we then secure that might cannor always override right? The highest apogee ol a dec-
sionst positivism, found in Carl Schmio's worle puts it bluntly 1o us thar this is a
delusory |'|r.'|]::u;:.2'1 Whust we rest conrene with thar disturbing conclusion?

A See Belsen, Gemerad Theery of Law s the Seare, trang Ao Wedberg (Carobridge, Mass.: Hareard

Unmversiy Mress, 1945, pare 1, ch, 5, section €.

21 Kelsen, fwre Theory, 286-311

28 Hart, ‘Definitgon and Theory in Jurisprudence’, ariginally published in 1963; now in id., Eseape
fn_.rren]lmurd}'.ur.-' FLT .I“.'I'.u:."n:r;n:lunlzl_:.' (Ciheed: Clarendon Press, 1983), 21—48: see abso id., Fay on Senthar:
Stualler in furispradence ansd Palivical Fheary (Oxford: Clarendon Press, 1982,

3O Ch, 2 above, and see Kelsen, Pane Theory, 312-13. As is clearly stared in Professor Bill Ewald's
Comment disctigied in Ch .2. avbuile KL‘I:‘\.I.'I:I 1w comimitted oo the |.'r|'1.1|.'ll:l$il:]|.'l|:'| I!|'|:1I! i.'i'll:l."l SLATE (5 t'urm.allj.'
speaking a Hechirsear, there 15 a narrower use of the teom o denore 1 pobtco-constiutonalis idenlogy
avousing separacion of powers, enrenched cghes, and dhe like {(see Baald, "Comment on Mn:f.-::-rm::)i‘lr.
Corael! Law Bee B2 (19970, 107179 ac 1072-2). The lawer, says Relsen, cannor be derived simply from
the conceprs ol lawr and seave,

2 e I, [rveenbaus, Legafity and {.ﬁfrr'm.'.'q:: Coard Selmiee, MHane Belien and Heemanwn Seller in
e tamnarr I:l:_']tan:l: Clarendon Press, 1956570, chs, 1 and 2, esp. ot i S P Caldweell, Fﬂ_lmrﬁzr Hemeres) wty
awied e Crisis of Crervmen Constitweiongd Lawe The Theory ana Practive af Weimar Cowrsintionalinm I:[']ur[f.:.m
M. & London: Duke University Press, 1997],
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Might and right : two tendencies

To challenge che Schmitdan conclusion, the discussion will now wien o a review of
the programme of constitutional reform that was undertaken by the "New Labour’
Government thar took office in the United Kingdom in May 1997, Its approach to
that eask was an ambitious one, 'mwtl\ring devolution to Scotland, Wales, and
Morthern Ireland, re-establishment of all-London local government with a directly
elected nayaor, acdministrative r:giunalimtinn in E]‘lgl:‘l]‘lt‘]r reform of the upper house
of Parliament, and domestication of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (hereipater, the "Human Righes
Conventon'). Within that programme, it will be argued, there are in tact two
Cﬂ!flf]i.r_'t]'ug O &t dlIty rate L‘[:Im].‘.ll:t]'ng_ Fltril.l'll:]:'i oaor Ttndl:nl:ir:ﬁ. T ﬁhE” 'I:[l]l [htﬂ: I'I:E]_TCI:-
tively the ‘diffusionist’ and che ‘sovercigntist’ rendency. A few brief and program-
]'[]ilti.r: '!'l.'uf'l'j'.'l: ".'-"i:l] servie toy g:i"-l'ﬂ A5l iﬂi.tiﬂl ﬁumm:lrlll.-' nftﬂch.

(i} The Diffusiornist Tendency

This term refers to the strand in policy that looks with favour at a distribution of
power among funcrioning power-centres, both “upwards' w the organs of the
Evropean Union and Community, and “downwards’ to the component countries of
the United Kingdom, and perhaps to regions as well. Three points stand out:

(@) The peneral election of May 1997 seemed w give solid confirmation of the United
Kingdom’s membership of the European Union and European Community, Sir
James Goldsmith's Referendum Parcy pur the issue of Europe fully before the elec-
rorate, and the outgoing Government, though divided on the issue, was markedly
more ‘Euro-sceptic’ in stance than the Labour Party, which won the election by so
substantial a margin. The incoming Government has interpreted its mandarte as
justifying a tull-hearred though not uncridcal commitment w the rghes and
responsibilities of membership in all pillars of the European Union

(6} The Government has secured enacement of legislarion to make the European
Convention on Human Righes effectively justiciable before British Courrs.

(e} Under legislation enacted for Scotland and for Wales, there is substandal devolu-
iGN :Jf]::g;i.tlrttiv: and domestic Em’r:rnmt:n'ra] power to a Lcottish Parliament and
Executive, and ar the same rime a weaker form of representative domestic govern-
ment was implemented for Wales through a direaly elected adminisirative
Assembly. These forms of devolution were endorsed by referendum in the two
countries, though the massive "Yes” majoricy in Scotland was far from repeated in
Wales, where "Yes” had bur a uny majoriry. A rescoration of internal self-gpovern-
ment with pmatr-sharing berween unionist and narionalist communities, and
with new cross-border institutions involving Morthern Ireland and the Republic
of [reland, was agreed in the Good Friday Agreement of 1998, This also envisaged

a “British—Irish Council’, popularly known in che aleernacive as the "Council of the
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Isles”, to create a forum tor discussion of common issues among the governments
of Treland and the UK, the three devolved administrations and the lsle of Man and
the Channel Isles. The reform of London Government has involved creating cthe
office of a dircctly elected Mayor t[:gl::h::r with some form of clected rEgiﬂIl;a]
assembly for London. Whether or in what way the process of devolution and
decentralization may be developed in relation to other English regions remains o
be seen, bur the question is at least open for discussion.

(it} The Sovereigntist Tendency

This term refers o the counter-tendency in governmental opinion, contending that
final power remains centralized where it has been ever since emergence of the
modern English-and-then-British Constitution, namely in Parliament, with the
monarch-in-Parliamenc. This is still the kingpin of a democracy secured by ensuring
the electorate’s political sovereignty through Parliament’s legal sovereignty (and this
democracy will be further burtressed by abolishing the heredivary element in the
House of Lords). The sovereigntist tendency can be expressed as counterpoints to the
three points of diffusionism:

fa) It is a misinterpretation of the situation to say thae EC membership upsers the
rraditional docrrine of parliamentary sovercignty in its fundameneals. Ir merely
calls for a reinterpretation of it in the light of contemporary conceptions of
democratic government,”

(&) In relation to the European Convendon, the Government is careful o reserve
parliamentary sovereigney, For the Courts are merely o be required 1o interprer
UK legislation with a view to avoiding so far as possible any conflice with the
Convention, but to refer to Parliament, through a 'declaration of incomparibil-
ity’, any provision of staturory law thar appears to conflice with the Convention
despite best efforts of benign interpretation. It is incended then thae Parliament
will make its own choice whether and how to cure the conflict.*”

{e) The White Paper Scotlamds Parliament was caretul to insist that the Scottish
Parliament’s powers would be merely devolved, and thar sovereignty would
remain with the Parliament ac Westminster, and the Scotland Act makes prowi-
sion substantially o that effect.®”

W Bee T R 5 Allan, Parliamentary Sovereigney: Law, Polinics, and Bevolugon', Law Quarteny
Hevieww, 113 (1997), 44352, arguing againsc 5ic William Wade thae che emergence of judicial review of
At of Parliament for conformity ro European Community law iz an evolution within constivurional law,
justifiable by an approprate interpretznoen of the relatonship becween democracy and sovereigney. Bat
see also Sic W Wade, ‘Sovercignoy—Revolucon or Evoludon® Lew Quareerly Rewfew, 112 (1994),
SOB-T% Wade is 51.|||.'|.:.' cortect that |:'i-'_'c:.":. l.'-'_rl!u.'l.'[.rlir.ui u!-:.u'.'l:.l'-::i.__q,l:l.l:.' Inas been 1'.'h-:}"._'.' subverted 1:-}' recent
developments, thowgh thar is noe necessarily decisive ag vo the issue of contemporary constitutional inter-
presation. A M Righes Ei]h 008, clavses 3, 4, and 5.

e Sep Searlrnd T Perftgaeee (1997 Cm. 3658, para, 4, 2 "The UK Parlivment 13 and will remam
sovercign in all marcers; bur as pare of Parliamends resolve o modernise the Brivish constioution
Westminster will be choosing o cxercise thar sovereigney by develving legisladive responsibilicics o a
Seottish Parliament without in asLy WAy d:i|:||.i:||.i:‘;|1':|1t'I it owen powers. And see Scotland Ace 1998 section
2873, providing thar the UK Parlinment's power w legislane |Fl:ur Sootland s unimpatred by the Act.
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In these two partly competing, perhaps even conflicting, tendencies of policy, it is
casy to see Benthamite constitutionalism as the mainspring of the sovercignnst
tendency, or certainly one of its most powerful buttresses. The insistence is char while
power may be delegated in various direcrions, it remains and ought o be secured as
essentially unirary and central. Economic and other benefits may be gained from
Lh.'J'L'H-'.I.I.IITI.E[ IRy LTS (O} l'h:.' lll'!_rlil]'l!i l:].F EI'H: ECHD“miC ffnmmun'l[].r. Frl'lj.'i [TLAY i.l'l'l'jﬂ."ﬂ.'d I'.H:
an agency whose own court of justice claims “supremacy” for its laws, In a British
constitutional perspective, however, this would be properly interpreted as explaining
the implicarions of Parliaments recognition within UK law of ‘enforceable
Community rights through sections 2 and 4 of the Buropean Communities Act
1972, Such rights are recognized as highest-level legal norms in the UK so long as
the Act remains unrepealed. Bur this highest-level legal validity is conferred under
the constrution, by the Parliament thar passed the European Communities Acr and
which retains under the same constitution the power to repeal it, This does not dero-
gare from the constitutional position of Parliament, even if in the meantime the
upshot is the possibility of “disapplication” of Acts subsequent o the 1972 Act when
tl'll'_':ﬂ.' Cll."'lﬂi:l'_'t 'n"u"i.l.'l.'.l r_'nl'_l:}r-L'L':Jhlr_' r.'i]rnr.nl:lnir_‘,-' TiEhtH da :il'l I[-H: L'L‘\." resort inrl:r"m:n:r_{ ]'!l}'
the European Courr,”

Similar consideranions of economic and political benefic may in due course be
held to justify commitment o Economic and Monetary Union, and adoprion of the
COITEDE CLUTTENCY, 1']'|.I: F:ll.l.'l::l. n I'I‘I."t'.ﬁ:l'l:'l'll'_'t' EQ) fht ]'Il-.llll'lfl ."i"E]'li.TlE. Wiﬂ'l ar Inﬂ-'il'ah]t
delegation of monetary policy to European organs. This would no doubr increase the
pmcrin‘;ﬂ difficuley of a furure withdrawal, in p.'l;rticuhl.r a unilareral withdrawal, from
the European Community and Union, But nothing in British constitudional law and
custom would countenance the thesis that the legal-cum-constitutional power o
:‘Fﬂ‘l:l'_'l'.{‘l'_' ]'H.“J. hl’.'t]'l. L4 I'_'I:]'Ll.ld. ]'I:I.i"u"l_' ].':II'_'I'_'J'I EL'IFEI'_']'I.I'_:I'L'IL'I'_‘I. ]'r:n l‘h:.' LSS [:l:l'- -'.I.dill.'.ltﬂti'l“'l T
Eutopean institutions. From the standpoint of the United Kingdom constiturtion, all
that has happened has been a delegation of powers to common European organs pars
passa with a like delegarion by other Evropean states, whoese constitutional wibunals
have been at least as ready as ours to insist on the surviving and unimpaired integrity
of the national constitudon even after delegation of certain “sovereign rights’ o
European institutions, =

Likewise, the domestication of the European Convention on the terms proposed,
s Fﬂr 'F]'li'l'[]'l ullrjtrmining I.'i]ﬂ :'il'“l'l'_'l":'i.g[]t:f' 'I.:l"- 1.]'I.I_' T"‘.arliﬂmi:nt, ll.i'l.l'jﬂ.'f[:ir“:?r !I|. F‘I.:lr
Parliament will have the ultimare decision whether o uphold or clide a difference of
view abour the rrue demand of human rights in contentious domains of public
policy. Faced with 2 'declarazion of incompatbiliny, it is up o Parliament o decide

o See Wade and Allan, above n. 23, compare A W, Bradley, “The Sovercipnoy of Parliament—In
Perpetuity®, in ], Jowell and 0 Ofives (s}, e Changing Comrinson, 3rd odn. (Oufoed: Clarendon
Prices, 1599:4], 79108,

IR D, Bossa Phelan, Reealt ar Sevofution: the Cmuiftustonad  Houmalarmes of the Ewrapean
I'.'r.-lr,l.l.lrl.'r.'.'r_;.' (Duklin: Boond HallfSweer and Maxwel]l 1997, discussed in Ch, 7 helow,  resvieweed,
MacCarmick, “Risking Constiourional Collision in Buroper ", Ohgfand fowrma af Legad Seedies, 1H (1995],
517-32, and cf. id., “The Maastdche-Ueeil', below n, 32
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whether or not to choose compatibility or to continue with the incompatibilicy
according to its own sovereign preference. Finally, it may be rrue that many members
of the Government did pur their hands to the Scortish Constitutional Convention’s
‘Claim of Right' asserting the ‘sovercign right” of the Scottish people to derermine
mti.f LWWIR Llfln"itjl:utilu:r'ul E'Ifﬂmﬂ'ﬂ'ufl:'l-'au B'Ll.t tl‘liS ]"I.J"i now to I.'l"E seen as nd more thﬂn
a rherorical flourish or a special version of the claim abour political sovercignry.
Unitary state, unicary law, and unitary ultimate power remain undisturbed by a series
of delegations which make government both more effective and more sensitive, an
improved version of the Benthamite constitution, not a subversion of ir.

Some will, however, hear in all this something of the desperation of the denizens
[]:I'- I."E'l.fi:rim: ﬂﬂﬂd-FlEjni Whﬂ E:CI:E (E6) dﬂm |i:a|£ing ]C'l-'l:t'.'i wllt]'l. Pﬂ]tl’}r ﬁﬂndhﬂgﬁ- T'.'“:'
grounds for scepticism over claims about sovereignty grow more solid the clearer it
becomes how very problematic in practice would be any act of one-sided secession
from Europe. And surely in any event sovereignty in Dicey’s classical conception
collapses with the discovery that the 1972 Parliament could bind its successors, even
if not in an absolutely irrevocable way. The European Communirties Act is certainly
the first to which the maxim of lex posterdor, that the later Act derogares from the
carlier, does not apply. The 1972 Act derogated from the Merchant Shipping Act
1988, not wvice versa.”’ Likewise, a deliberate choice by Parliament ro defy the
European Convention would carry heavy costs in terms of relationships within
Europe and bevond, This may be power more in theory than in practice, and after
time one will wonder why to treat as sacrosance a theory that bears so little upon
practice, Perhaps what we see is not the death of sovereignoy bue its rebirth in new
splendour. But if chis thesis is to prove finally convincing, its proponents have some
worl to do, The implications of this new sovereigney nesd o be spelled out and jusri-
fied. Later in this bool I will advance a rival chesis, thar the United Kingdom and is
European partners are “post-sovereign states’ as members of a European Community
that is also not a sovercign federal union nor fatally predestined to become one.
Mothing here can be taken for granted, and it is worth trying to figure out what does
come next on the assumption that the game is up for sovereignty and sovereigntises.

M See O, 1), Edwards, A Claime of Right for Seocland (Edinbusgh: Polygon, 1989%; 1 have discussed
I|!|i.| iA bwes |:L'lrl]l|.'|.1t'|'|il"| |_:|;J.|!lc|.1. ‘ﬁlwu.‘eigdi ar 5|.1|.'|x||:|i;l.|'|lrl.': ._qnmr: Cainiients ol ﬁ:n‘.rixl:l nn'l.'v|:||'.|.r|-::-|1'.
in A Tomking fed.), '.'Elwmi-ir Devoieron [London, 1998); and "The English Constitution, the Brinsh
Srare, and the Scotrish Anomaly’, Sconish Afaim, Special fowe “Undersanding Constitusionad Change’
(1998}, 129-45,

M The reference here Is, of course, ta the Froriare cae (R ¢ jrrmgry;{.fw;ﬁr traniporr e I
Fercrorsamie [ 19897 1 AILE, K, 092 and (Mo 2} [1991] 1 Al E. R 70, Case C 21389} as discussed in Wade
and Adlan, above n. 25, See also MacCormick, “Beyond the Sovercign S, Modern Low Rev, 56 {1993),
l—lﬂ, i |.'F. ?'r‘[ul:ﬁ:-rm:.ﬂlt, 'Hn'.rl:'rci.anr | Dn’]‘Hn-;,:nlr_}' :|Iid ﬁllhﬁi-zliar':r:.-" in I:'I'f]‘!.:lli— ‘i} u.l'rd'r':.‘" ﬁ.d,'r.l:'r.l_'ﬁ. 1.
20=7, id.. "Sovergigney: Myth and Reality,” in D¢ Loge (Uppsala Universicy Law Faculty Yearbook, 1993,
Tousards Ulnfversal icru-'.' Trenls in Marfanal, Exrapeaw, and faernationsd Laeworsabing, 327-48. (Also

ublighed, in a different, earlier, and more home-oriented version, i Scostink den 11 (1999, 1-131,
MaeCoemick “The Maasericht-Urteil: Sovervigney now’, £y w Lo Jowenal, 1 (1995), 25966, id.,
‘Liberalism, Nationalism and the Post-sovercign Sate’, 448 Politlan! Studier, 553-67 (1996}, and
[ Remocroy, ."i-lll:l:idi:lrh!].-.. angd Ei::ir:nship in the "]",l,m_:-p;'n:n Commanwenlth™ ", Lo gug Plrafocs 1
(1997}, 332-56) (also in MacCormick {ed.), Consrructing Legel Syneems: Faropean Union' in Logal Theory
tordreche: I Reidel, 19970, and substantally conmined in Ch. 9 below),
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At least there is room for doubt abour the nature of sovereigney and its local mani-
festation. In these circumstances it must also be remarked that the United Kingdom
Parliament acquiesced rather than took the initative in setting up a Parliament for
Scotand, not through the wise judgement of decencralizing merropolitan incelli-
gence, bur in response to a very long-standing and scrongly articulared demand from
d Il'_'gili}[] l'_'[m!i]'dl::r:.'d od natiun I.-.l}" 51'_"1- 'In!]a.hit:lnrs- F.|._.I'|.E un'lt::i]'_}r stlwrtignt}r {:ll'-tl'.IE iﬂtur-
porating union agreed in 1707 seems to be ar best in its twilight.

Thus, although for each of the points in the diftusionist tendency there is a sover-
eigntist counterpoint, the matter does not end there. The diffusionist tendency can be
read more boldly as pointing towards something altogether less monolithic than the
Benthamite conceprion either of law or of constitution. It points towards acknow-
]:dﬁing a p]um|ir}r of inl:i:rlt}cl-:ing sers of standards of right and wrong, cJ]::l:r.Jti::-;l by
different authorities in different spheres of responsibility. These spheres of responsi-
bi]il}' Eﬂgﬂgﬂ il'.l S0OINS CASCS |arg::|.', i.l'l SOIME CAscEs Hma“-l:r, parri.r_'i]'mnt anulrltiurl:'i (4
take part in one or another scheme of collective self-government. Perhaps it is nor, or
Wi]] OYer tlm: pl_'ﬂ"i"l: noc oo h{"l MEOESSATY T hﬂ"ul'l: or oy JAs5CIC a Hingl{: E]]—PLIIFIH.'E'E
supreme authoriey. Cerrainly, if there were none, the situation emerging would require
careful ma NAGCIMCNT af all levels to avoid deadlock or da maAgIng conflict amang, rival
authorities. Each level would need 1o respect the sphere of competence of every other,
and there would have to be ongoing dialogue to secure commeon understanding of the
scope and limits of various authorities. A diffusion of legal authority would entail a
parallel diffusion of political power. Those who hold power at particular levels or for
particular purposes would be likely 1o tind chemselves subject wo checks and controls
on ther action that emanate from different auchoricies and are noc amenable to
change by processes in the power of those controlled by them. To cope intellecrually
with such developments would require a legal theory thar is pluralistic racher than a
monistic in its approach to legal and politeal order,

Let it for now be acknowledged, however, thar sovercigntises today as in the days
of Hobbes can propecly warn us whar 15 ar stake. The scenario envisaged may point
not so much towards exciting new openings for legal and polivical theory, bur simply
towards chaos. Here may lie but the mere anarchy thar is let [oose when the centre
cannot hold and things fall apart, when the question, “Who is in charge here?” admics
of no clear answer.

Were chaos to ensue, the next move in a Hobbesian dizlectic would then be an
inevirable movement to a reimposition of new certainty on a sicvation in which there
has been a momentary lack of clarity about the true location of power, the true
dispositions of people to obey or disobey. This has been much in the mind of the
present Lord Chancellor.? Whether the ﬁﬂvcrr:jgnijf that will ermerge i5 the one he

*2 See Lord Irvine of Larg. ‘Tudpes as Decssion-Makers: the Theory and Practice of Wb
Review" [1996] Pebdic Lew 39-78, at pp, 708, responding e Sir |, Laws, "Law and Democracy” [1995]
Prblic Law 72-93; note Laws's view thar it is the constiruion char is soversign, nor any organ operaging
under it, This is an interesting noton, bur one thar makes shore work of the classical Unired szwﬂm
constinetional interpresation, and mose of the legal theory of sovercignoy
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advocares is not perhaps as clear as he would have us believe. Bur if sovereignry there
must be, it will emerge ar one or another level in the pile, whether by transfer to the
centre, as Eurosceptics fear, or by retention and reassertion at the level of present ELI
member states, as they desire, or at thar lower level, of Scotland or Wales or
".-'.:I.I.'.:I.ILI.I'.I}'E. or Eng]and or Bavara or Flanders to which the inexorable lng:ir.; of the
decentralizing tendency may in truth poine Sovereipnty is a zero-sum game, for as
hl'.'h'ul'ﬂﬂi'l w0 Or mare Cﬂl'l:'ﬂl'ldtf.‘i Fﬂf i.t, {!l]'ll.l'!." ane Gan Wi.l'l.

Let us not reach any hasty conclusion on these questions. [t has been conceded
that there is a powerful and challenging account of legal and consdrutional theory
that makes sense of the sovereigntist claims. Whar is not clear is whether any
adequate theoretical structure could be built up thar would make the dittusionisc
view seem at least intellectually coherent, whether or not in the end it is accepred as
guiding us to a radically new conception of law-and-politics, [ shall suggest char there
is such a theorerical structure available, one buile out of different materials presenced
to us by other strands within the positivist tradition than those with which [ have
been working unel now. This is whar [ call the theory of "institutional normative

order’.

Institutional normative order and I:Eal plura]isn:l

For the purpose in hand, there is alsa a thi:n:r_',' at hand, that which was adumbrared
in the inroductory chaprer of this book. The theory of law as institutional norma-
tive order has bult into it an inherendy pluralistic conception of legal system.
Distinct sysiems can co-exist withour any one having to deny eicher the indepen-
d.E]'I.Et L tl'l.l'_' ]'l[]f[l'liit:i‘!'lf li:hﬂfiil'_'ttl' {:lf H]'l[]t]'l.t]'. Hﬂ.l'.l!i KE[HETI. h’flit"‘!’td tl'l:l.l ﬂn}" I:lhj'l:l:—
tive cognition of normative order would be driven by its own rationality w see the
totality of that which is normative in monistic terms,®® so that every objective
normative order must be part of a dynamically integrated whole. Bue the present
theory can fully endorse the normartive quality of law while allowing for a radical
I.JI'LLIHJ i.sj'l:l Euli.'}l. tl]-ﬂ.t Uhjlfl'_'ij‘!'t]:f' "u"H.[:id. n[:rmatiw: {:ll'd.‘l'_'r'.'i IHaLy gi‘!'ﬂ mn[‘]llcﬁ I'Ig_ ANSWTIS
10 the same point, Thar being so, there will not necessarily be any specifically legal
method for eliminating the conflice—ir 15 perfectly possible thar conflices will simply
go unresolved, or that the resolution may be a marter for political rather than legal
processes. To reject the claims of Kelsenian monism on this point is to call in aid
some of the insights of Hartian j:“tris:pru-::ln;:rlr.::;,-H This is not surprising, since the
characterization of normative order reses substantally on pressing further than he did
with Hart’s insights concerning the “internal aspect’ of conducr thar is governed by
norms. It has to be said though, thar however open Harr was conceprually to a more

A B Kelsen, Pare Theary, 33244,
M OOf S L. Paulson and B. L. Pavlson {eds), Norsmurtivity amd Nowss: Critical Pevipectives on
Kelfrenign Themer (Oaford; Clarendon Press, 19908), 55382,
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pluralistic approach,*? most of his legal wriring sticks rather firmly within a comman
law approach, usually in its Anglocentric form. There is a line of thought here awair-
ing development,

secondly, we have already seen how this approach permirs drawing a clear concep-
al divide berween law and state. This depends on differentiating the normative
form of power, ‘authority’ as it is sometimes called, from non-normarive social
power, human power in its factual sense, political power. It has been a characteristic
of political power at leasr in the modern world thar it is exercised territorially,
normally with a claim of exclusive legitimacy in respect of a more-or-less definite
territory, For Bentham and Benchamites it both accounts for and depends on the
‘habir of obedience’.

A political conception of the state takes it in the wide sense to be the whole soci-
eral entity comprising governors and governed within the claimed territory. In the
narrow sense, it takes the stare as acting entity o comprise the people and agencies
whose decisions determine the exercise of political power in the state in its wide
sense. Such a conceprion {in wide or narrow senses) neither needs to, nor is wizse 1o,
deny the significance of legal order in the fabric of the state. For the stace's preten-
sions 1o legirimacy, which are a large pare of the suceess the governors have in exer-
cising power, usually depend on a self-represencarion as embodying and
institutionalizing a satisfactory normative order, either in secular or in sacred terms,
or in some mixmire,

There is a converse truch, that no instirutionalized normative order is likely ro be
durable or credible without some element of power to uphold its decisions and
disposttions. Hence, in a world of states, one significant manifestacion of law will be
the legal orders of the territorial states, A possible, but not necessary, fearure of the
state will be thar it accept a thoroughly legal definition of state agencies and powers
through a customary or statutory or mixed body of constitutional law. Within that
frameworlk, there can be a more or less effective realization of the “rule of law’, under
which decisions of public authorities, in particular those affecting individuals and
organized groups, are genuinely controlled by legal norms that are effectively policed
and administered by impartial and relatively independent cours.

This makes possible a kind of demand fully within the spirit of Benthamite legal
politics, a demand of the kind expressed most recendy by Tom Campbell in Erbical
Positivism.*® This is the demand for a rigorous view of the separation of powers, with
reservation of the task of articulating general rules to the legislasure, while limiting
to an inevitable, bur nor always particularly welcome, minimum the law-making
activities of coures. Just how far this should be pressed is irself a debated question,
but alongside of Campbell on this general point we may range thinkers such as
Joseph Raz and Frederick Schauer, the latter of whom has given particulary caretul

0'9: Ser Hary, "Kelsen's Doctrine of the Unity of Law', in Hwaw in furiprodence and Philsiaply,
3 2
¥ T D. Camphell, The Legal Theory of Etbical Pacieivinn [Aldershor: Dartmauth, 1996}, 69-90,
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thought to the extent to which and the grounds on which it is right to insist on a
relatively rule-bound approach in adjudication within instiutional nermarive
order.”” Naor is this line of thinking necessarily confined ro those who would charac-
terize their own thoughe as positivistic—suthice it in this context simply w0 mention
the name of Lon Fuller, who was himself most insistent on a pluralistic vision of legal
order in human sociery.”®

The pluralistic porentialities of the present approach enable one o recover some
of the decided virtues of older ‘institutionalist” approaches™ to legal thought, such
as those represented by Gierke™ and Hauriow,¥! though without the element of
social vitalism advocated by the laceer. Among the points such thinkers wanted o
seress was a denial of the undue pretensions of the state to total mastery of a terntory
and all that went on within it, Partly, this was a marrer of asserting ecclesiastical inde-
pendence, in Hauriou's case with particular concern for the rights of the Cacholic
Church in secular, republican, France. Parely, there was & more general concern for
the independence and virality of the manifold communirties, guilds, associations, and
corporations to be found in civil society. The idea that recognition of corporate status
was something wholly and arbicrarily in the gift of the state was to them anathema
in terms of political morality and misleading in terms of social history and conrem-
porary social realicy, Surely it is true both thar the State is not the only significans
human association that we know, and that the Seates arrangements for raking
account of the corporate existence and intrinsic normarive order of other social enti-
ties should not be supposed ro disclose the ontologically necessary conditions for the
actual existence of such associations, such orders. One parr of the objection char legal
positivism has aroused has been an objection to the implicit, or somerimes expliciz,
statism inberent in the monistic or monolithic strand of positivism. Statism is
certainly a creed worthy to be rejected, positivism a stance that should be embraced
anly to the extent that it can be carefully distinguished from starism.

Finally, we are in a position ro reassess the balance of might and right. Normative
arder is not sustainable without some disposition of power and in the end brute
torce. This is not, however, because of 1 conceprual dependence of norm and coer-
cion, like the conceprual dependence Austin saw berween 'command’, ‘sancrion’, and
‘dury’. As Eerik Lagerspetz has shown with conspicuous lucidiey in his recent The
Oppasite Mirrors,*® the possibility of normative order as a source of solutions 1o
human co-ordination problems can be explained in terms of structures of mutual

AT See Raz, Pactival Reason awal Novms (London: Hutchinson, 1975), 193=% E Schaver, Plrying by
Hae Bilez, 15800,

3 See L. L. Fuller, The Peloratity af Law, rev, edn, (New Haven, Conn., 1969), 35— on the rule of
]:u'.-.--.“!l 22-37 on the plurality of law's manifestations. iy ; . .

A Be Tnstitutionalism in Law' (by A, Dintore) in E, | Craig (gea. ed. ], Hame Eheyeia it af
Philarapiny (London: Rowtledye, ]‘]‘J‘H:Il..,i}lvnl. g, TOg-ROA. e -"ﬂ:_fl' P j

T Bea OV, vion Glerlee, fﬁ:urfﬂt,:mr; and Lawe The Clawical and Early Chvistdan Stager, trans, and ed.
e Heiman (Toronom: L.:n'i'.rcu;il;}' aof Tamnme Press 1977}, Helmuns introduction at Pp- 378 |.1EinE al
pardotlar kelp on this poin.

1 Rew )I.br Freneh Instivurionaliss: Manrice Hanrien, Creovger Renard, Joseph 1 Delos, wans M.
Welling, intro, by M. T. Rooney (Cambridge, Mass.: Harvard University Press, 1945), esp. ar 93124,

7 B F Lagerspetz. Tive Chapasize Mdrvears (Dordreche: Rluseer, 1995), 30-=50.
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belief among difterent agents who are disposed to interact with each other. Bur, espe-
cially in large-scale, relatively impersonal contexts, people risk being exploited where
they act in the faith thar the order will be observed by others, who in facr then tale
advanrage of them. There needs 1o be some security against this to sustain a system
of norms grounded in or connected ro murual beliets. This can be provided by the
organized exercise of power, disposing of effective sanctions when necessary. Thus
Hart's idea of legal order not as essennally coercive, but as invelving “Voluneary co-
operation in a coercive system can be endorsed, albeir within a framework thar
departs some distance from his,

To conelude: this institutionalise way of looking at legal and political order opens
up possibilities about pluralism. It makes possible, though nor necessary, a degree of
ﬁppﬂsltiun tor traditional r_'i:ntralia:ing theories about mvn:n:ignr_'r; its absoluteness and
its cssential quality for securely established law. In place, we can pur ideas about
subsidiarity, negouation, balance between different forms and levels of government
and self-government. This is not necessarily an easy way of looking ar law, or of
running a sociery. The problems abour societal insecurity thar lie ar the heart of
Hobbes's vision of the human condirion, and thar continue o animate Bentham and
Austin, are real problems. The diffusionise picture is a happy one from many points
of view, but its proponents must show that the Hobbesian problems can be handled
even without strong central authoricies, last-resort SOVETCIgns for all purposes.

By personal disposition and political conviction, 1 am a diffusionist. [ do not
claim that the case for this view can be established simply by advancing the ‘instiru-
ticnal normarive order’ conception of law. What T hope to have shown or suggested
15, however, that such a theory of law has a certain persuasivencss as a descriprive
account. Ir is not incomparible with a sovereigntist approach o construnonal pali-
tics, Maybe some institutional normative orders do just have to enshrine all-purpose
territorial supremacy. Bue the present cheory differs from voluntaristic positivism in
not loading the dice for sovereignrism from the outser. We live in times of exciting
ancd prﬂfn‘:unﬂ constitutional debate, bere and thn}ughnut Eum]':rl:- Mo less chan o
the past have we need of legal philosophies thar open up pracical possibilities with-
Ot bﬂggi.i'lg tI:H: t]uﬂl:iu::l [J:F "u’ll'l]‘l'.'".' i.l'l I}[:lijri.l'.':'i I.i':' I:['.I': tl‘li::rl.g.l; ';]'F L:I]I.'i.rn::it:: 'l"‘ﬂl.l.]:. am‘t
whar these are,

4 Hare, Conegpe, 193; Lagerspecs, op, cit, 195207,



6
A Very British Revolution?

Introduction: the sovereignty dispute

Was there a revolution in Britain in 19727 Was the constinution then overthrown,
not by violence but by stealch, when the Heath Government procured the enactment
by a narrow majority of the European Communities Act 19727 Was the referendum
of 1975 a belated democraric legirimarion of a revolurtion already accomplished? Or
did ti]’: f‘l‘."l."ﬁlll.'lti.ﬂ]'l fl‘.']'[lﬂ.i.l'l. oI ]lﬂ]d l.l[]li.[ tt]f HUUSI: Ui- L'I.]]'d.s rE]'lHI]}' dﬂLid‘t’d i.l'.l
Factortame v Secretary of State for Transport’ that tradiconal parliamentary sover-
eipnty had been abandoned, and a later Acr of Parliament might be disapplied 1o
honour a commitment to European Communicy law confirmed by the earlier? Or s
there some other way to account for what happened when, in accordance with the
provisions of scction 2 (1) and (4) of the European Communicies Acr 1972, and in
l']'“:' ]i.ght HF l'l'lt' ru] i.I'IE lll'- tht‘ EL'IF{:II'.H:H.TI. ':._:[]U.I.'t (}E. ]'I.I."ll:il:f Eﬂ]’lcﬂ."[’l‘li]lg thf i.l'l‘l'.'[:lmpﬂt:i—
bility of the fisheries provisions in the Merchant Shipping Act 1988 with
Community law, the House set aside the 1988 Act's provisions? Is ralk of revolution
evaggerated, overdramatic? Did the United Kingdom succeed in joining the
European G’:mmuniryl withour undergoing a revolution in the process?

The present chaprer is a contribution o a debare already under way. Sir William
Wade has pur his high authority behind che “revolution chesis’, but his argument has
been countered in vigorous fashion by Trevor Allan, Sir William, of course does not
wish to portray bloodshed and violence and tumbrels rolling to the guillotine, bue
only a ‘technical revolution’ in the legal sense® A change, he points out, was made
in the fundamencal rules of the consticution of a kind that the consttution as under-
stood in 1972 could not have authorized. For in 1972, the constmtion had as s

I Sep Factorsame o .Enm;f.g-:.-_,l"&'fru:_,l':'.-r Trawgpors [ 199 ] AL CL 603 Lond Bridge’s dicowms ag pp. 658--
% has been nored as paricularly significant ‘IF the supremacy within the European Communiny of
Community lpw was not always inherent in the E,E.C. Treany, |, . . it was ceorainly well established in che
iurisprudence of the Eusopean Court of Justice long before the United Eingdom joined the Communiey.
Thus, whatever limitation of its sovercignry Parbiament accepred when it enacted che European
Commuirties Sct 1972 was |.'|:|.‘I:ir|.'|:|.I 11:l|l:|.|1|:ur;r'. Unelier thie terms of the Act ol 1 !:'_'2 it huis :||'.'|.'.a:.f: heen clear
thar it was the dury of a Unired Kingdom courr, when delivering final judgment, 1o override any rule of
nationzl Law found w be in conflice with any directly enfarcesble rolz of Community law

i Morwithstanding the continued exisrence of the three “communities’ referred o in the European
Communicies Act, | shall in this chapter follow dhe popular simplificarion of rerms achieved in the
European Union Treaty of 1992, the Maastriche Treary, and refer o the ‘European Commmumnity’, he
Communtty being now {together with the BECSC and Fumtom) the firse of the thres “pillars’ of the
European Union, Buropean Community law, and che jurisdiction of the Courr of Justice Thereinafer,
the 'ECI'), & confined to this st pillec’; che other owo being of an essenttally ingergovernmeneal char-
ACTET,
3 By Sir W W e, lSI:I'r'\'_'rl.'.lﬂl:lt?-"—RlL"-'l:llul:ilJl:l or Bwalwtion?!, Laio Qh'ﬂil'l't.l'lfl-' Feutein, 112 (19940,
RS arp, 574
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fundamental rule char Patliament is sovercign, in the sense char Parliament ar any
ti.]'[“: 4l enace dIly IRCRCETE :it v;.'huu:il::-. s '!'d]i.d ]-H.'l-"-'. EIVC d I1IITN ‘t]lat wﬂuld I.'Fi.]'l.d a
successor Parliament. Dicey” says thar as a ‘merely legal conception’, sovercignty is
‘the power of law-making unrestnicred by any legal limic, Wade says char “the rule
was thar an Act of Parliament in proper form had absolutely overriding effect, excepr
1.']1.31: il: I'.'I:]Ll.]d. not Fﬂﬂtf tl'l: E:}rrtﬁpc]nding Fm‘."r_‘r [:I:I'- Fut'l.trr: r':]r|i:3m¢:n t'iI'-S FI:]r th: ."i:]]'l'.':."
of the subsequent argument, 1 shall re-express this in the present tense and in
Hohfeldian categories as follows: "Parliament has an unrestriceed and general power
to enact valid law, subject to only two disabilites, namely, a disability 1o enact norms
disabling Parliament on any future occasion from enjoying the same unrestricted and
general power, and a disability to enact laws that derogare from the former disabil-
ity, This rule, acc{:rding to Wade, existed as 2 practice of the judgl::i. and was itself
changeable only through decision by the judges.

Wade's thesis is that the House of Lords in ies Factortame® decision in 1991, espe-
cially in the account given of it in the speech of Lord Bridge of Harwich, connived
at overturning that fundamental constitutional rule, since it rreated the legal change
made by the Parliament that enacted the 1972 Ace as one which imposed a restric-
tion on the later Parliament char enacred the 1988 Acr. I the decision did not iself
overturn the fundamental rule, it indicared that the rule had already been over-
turned. Either way, a change of a fundamental kind had occurred in the way in
which judges interpreted the legislative power of Parliamene afrer accession o the
European Communities. Judges now interpret Parliament's powers in terms different
from those thar were previously in use among the judiciary.,

This change was one that could not have been itself legally warranted under the
former understanding of the constirution. Accordingly, it could only have come
abour by a judicial decision to change the constitution or to acguiesce in a change
made h].-' the 1972 Parliament, d:s}ﬁte the fact that the decision to make the chang::
lacked authority in or under the constitution as chac had long been understood up
to the moment at which the change was made, Had the legislation been differently
drafted, it might have been possible to achieve continuity, burt given the terms of the
1972 Act, ne pretence that a mere change in starutory interpretation was all thar had
happened could disguise the radical breach that had in fact occurred. Adopting
rerminology from H, L. A, Harr (himself & prior debror 1o Professor Wade), Wade
characterizes the revolutionary change he derects as a change in the ‘rule of recogni-
tion' that lacked the authority of the rule of recognition in use prior to the change.’
What rule of recognition the judges subscribe to is a question itself of political fact.

AV Dicey, An Sutraduction to the Study af the Law of the Conetitntion, 10th edn,, od, E. €85
Wade (London: Macmillan, 1960, 27, T "Boverelgnty, arp. 574,

B [1991] A C. 603 ar pp. G589,

7 See "Sovereignoy’ ot po 574 [The mile quoted abaove at 0, 5] i a rule of woigue character, sizce anly
the judges can change it o is for the judges, and not for Parliament, w say what is an effective Aot of
Parliament, [F the judges recognize that chere must be a change, as by allowing future Parliaments o be
fertered, chis is a wechnical revaluton,
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Since the facrs have changed in a fundamental way, not derivable from che previously
observed rule, a revolution must simply be acknowledged to have occurred. Hare
himself had argued, pardy by reference to a justly celebrated contribution by Wade®
w0 an earlier debare abour sovereignty, thar the existence of an ‘ultimate rule of recog-
|'|.i ti[:l]'l., LI it"i-':li'- ht‘ '..'a.li:d :'“'El'.{ E'.l:r' Jl'l:f" ﬂfhﬂ."f Tll]t O NI nf I.E"ﬁ-', .l'““.' can nrl|‘_r' EIi.‘iF
through a ‘complex and normally concordant practice’ among judges and other offi-
l:iil.l:‘i. Itﬁ- EXIStEnoe G ‘t]‘l.u.l; “l.'.ll_'r' |::H.' d matter ‘I.:IF:'H?I'.'iﬂ.I. Ei-;_'l.'.l’.'

Trevor Allan's response shows that there is no escape in such a debate from che
l'.|.|:|.'|]"|.':'i" l;.ll.'lﬂ.'ﬂti.':] Iy [:I:I'- ]{'Hd.'. ].'?E] i.l(]:‘n:'l.illlll_'!r'. HL' l:fi.‘l]li.'iil'.‘l‘_':'i T":'r-'ldf.'ﬁ il I.J]'li.l‘\-;.l.li.']'l. s e 1];3:5{'{.1 L1 h]
a thin conception of the ultimare rules of constitutional law, for it suggests that che
tluv-::ch]‘.lrrl.r_'lll. (JI.."I'H:HE TU]L'S L5 a PIiRCsS 1ot :'i|.|.|:]j gt o d gLl ments l:lj- FLL]'I.I'.:I-'I.HII'.'H:'H] ]E_g-'l.l.
principle, but only to the influence of political considerations.'” Ultimate constitu-
tional rules belong to commaon law not to stture lawe This does noe diminish, bue
reinforces, the need for recourse to arguments of legal principle, including the prin-
ciples necessary to and inherent in democratic constitugenalism. Such principles
become decisively important when fundamental questions arise for decision in the
|'Lght of l’.|.r_"l.'-::|.|::l'|‘.ll'l'ltll1‘.‘i such as the |:l]|l'i.]'|1:3|:1.'|:|." Flnli'rii:nl} decision of the Uniged
Kingdom to join the European Communites. The House of Lords may indeed have
I-Hil.l_'r.l. i L'}'.[:l-h.:l:rf: :'i'l.l.l'.']'l. FEASOOE A% :I_H”.}" el it rl.'.|i.|:_f,|.'!1. i]]'l.l:] HI'!':]'LL]EI. I':Iﬂ"r'l'.' 'I:]“'l.'.lt" n fh'::
Frcrortane decision. Bug the deficiencies of the decision in any event ‘suggest the
influence of an inadequate positivist jurisprudence”’’ In the light of his own
Diwarkinian interpretivist approach ro consticudonal questions, developed in Zan
Liberty and Justice,'* 1t can fairly be inferred thar Allan sees the baneful influence of
‘inadequarte positivist jurisprudence’ as pervading also Sir William's argument for the
conclusion char the old consttution has been overthrown by acts of an essencally,
albeir technically, revolutionary kind.

The foundations of a constitution

T]1r.' d.l.'l:]-'l.“.‘ 1% one t]'l.i]t S T |.'|::|L' ".IJI'I.I'.‘L'I.lTll:I'Ital."i I::Il'-ﬂl.'.l |.||'|.I:‘I1.':I5 r‘.'lm:iing_ “F |i|"|'|l'. ['[ PI:'IH':'-;
sharply the issue of how it is possible o change a constirution in its fundameneals,
"u'r'l'li.II: :‘ilill Hﬁ.'ti.l'll.; il'l il E(Jﬂ:‘itifllti{:l]'lill ::inf.{ lﬂ\’r'{l!] Tnner iil'l.l::l .'-:pirjl'. It I.'ITII.H iicmﬁnd.ﬁ
somme satisfacrory account, necessarily a theorerical account, of what the foundarions
l;.l[. d ltgﬂ]-'{:ﬂ]l}ililuti“"ll 'l:l]'di:r AT, ﬂnd I'“}"-’!' it i!'i I.'.ll:].'i:E.EITl.E [';:'“ [‘h-::.'-:r_' Fﬂllnd.‘lrinn:ﬂ

# Bee LW R Wade, "The Legal Basis of Sovercigney’, Candrie Lot fesrirad (1955), 172-94,

? Gee Hart, T lf'.:'.lr.'re'l,'.lr .'.!_F'.nr.rrr."., Pod edn, (Oxford; Clarendan Press, 19943, chs, & and 105 the
acknowledpment of Wade's picce is ar p. 295,

LU el b Allan, '|’:|:r||.'|:rnr.'|'||::|r:.-' f‘inwrl.'lgnr:.': Law, Polites, and Bewohaion', e l"i_iurr-lrr.e‘.l:lf}
Meoder, 113 {19970, 443-52, arguing that the emergence of judicial review of Acts of Parliament foi
conformity o Evropean Community law is an evolution within constitutional law, justifiable by an
appropreace interpreration of the relationship berwesn democracy and sovereignoy

" Ibid. 448,

2 allam, o Leberty, and Justive (Oxfords Clarendon Press, 1993},
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clements in some way to regulate their own amendment or change, Wade having
pitched his argument on the ground of Harts theorerical account of these funda-
mentals, we do well to start chere. As will be seen, particular arcention must be given
to the ewo Hartian ideas of “rules of change’ and ‘rules of recogniton’.

To put these in contexr, ler us recall that according to Hart any viable human
community must live under shared rules thar regulate at least inmerpersonal violence
and some administration of the things that are necessary for human survival, These
essential ‘primary rules’ establish mutal obligations of murwal forbearance and
limited murual assistance, A simple regime of pure ‘primary rules of obligaton’
would, however, be too static and inefficient for large-seale technologically innova-
rive societics. Such societies must by some means have developed institurions chac
i 'I'_'I'.I-H.H.EC thﬁ." I.llw Iegill.ﬂ.i\-’ﬂl}' H.I'I';J. '.I'.Id.t Carn alj]'[ii.ﬂi.!itﬂ]' i.l. j'l.ldi.ﬂ:id.li}". TI:I.'ESE j[l!iti.tu—
tions depend more on power-conferring than on obligarion-imposing rules, In
SLATTLITIAL Y, IE.".’!' i.l'l :'FL“."J:I ."iUCi.I'.'tit'.'i tal';.‘l'.'ﬁ tl:“‘.' :I'-[Jl'[n LI‘!'.H IIl.l.l.'.|i.|::|:|'l ul-pr:ixlla.r:f' EI'I.I:I stmlldat'}f
rules’.'? Primary rules concern the obligations imposed by law on persons in sociery
in favour of others or in the public interest. Secondary rules concern the instieional
organization and regulation of the making and enforcement of other rules. The
ﬂ{u]ldﬂr}' fll.lt':‘i Al hf E-U]T!J'[]H.I:ilfd |:IIT|. Hlptlﬂbﬁiicﬂl Urdt'l'::' 1N

1. ‘rules of adjudication’, the substantial cluster of rules thar constiture courts and
empower judges o hear and determine wials and dispures, concluding them by
the issuance of enforceable orders;

2, “rules of change', being (&) rules thar constitute legislators or legislative bodies
with power 1o enact general rules for the guidance of the population, and (5) rules
that enable private persons to vary their rights and duties, by varying the inci-
dence or application of primary rules that impose obligations;

3. a 'rule of recognition' thar establishes criteria for idenrifying which rules are
valid members of the ]q‘.g:ﬂ sVstem maingained by the |:g::-|] officials whose roles are
regulated by rules of adjudication and rules of change, This rule depends on a
melﬂ]{ I_'H.IT m}rm‘;l.“}-' COnco r{l:'i T pn’l l-.[il:t I.TF rhﬁﬁ'l: ﬁFEEEE]:‘i Wht‘fﬂh}" t]'tﬁ}" ﬂ.PPEH]
to the same rules as the rules of law thar must be used and observed in their soci-

1} The essenoial refierence For all this is Concept of Lave, ch, % for my own prier reflecrions, see
MacCormick, H. L. A Har (Loedon: Fdward Arnold, 1931,) 103-20, esp. ar 10612,

" Har'’s usage is not absolurely consistent, for somerimes he seems to envisage a single “mile of recos-
nition’ establishing an obligtion w apply the nules that satishe one ar other ol several “erlieda of recagri-
vion' or ‘crireria of validisy', while ar other dmes the suggestion appesrs o be dhar there might be several
rubes of reoognition. Moreover, as D Joha Gardner has reminded me, Hase abso envisages the possibilicy
I:IfIFII_'I'mlﬂl'lrl:' SEANCES -I}F‘Iﬂ'l.'u'l (13 ] 'r'.'hll:}l TeCnLIrse I'I'I:I}' I:II:' I'lﬂl.'l wﬂﬂn Ehf 'I11:||:||.'|.'|Ti|:-|'_|.' Snl.lmﬂl I:n:l'.-'ErEn.‘l h}' rl'll.'
ridle af ruuug_:l.ilju:l HERH] Iiul:.-‘-il:llpubjl:li{ pile are non-existent or in need of 5I'|1-t||.'l]'¢[:|!j'r".‘ clarification. [
heli=ve thar the ',ungl{' rule’ version i the one mare rn11.':i.':rc'nr|._1_." and fn-m".inr_'irl._gl:.r tl.epl-::-}'ur] h}' Hare, for
the key wo the single rule is thar ir can internally 1o irself rank different criteria in order of prioricy. If the
permissive sources are broughe in, the rele & pardy dusy-impesmg and partly permigsive, for it st thar
judges must apply rules sagisfying the mandatory criteria, and may when necessary apply rules or other
standards satisfrang che permissive orireda. Those who prefer the idez that there may be mare than ane
rule of recogrition must acknowledge that there dhen must be an ulrimsace mle thar ranks these rules in
SO prinrir_!.' nrder, 'Hnl;l'ling in che present argument wonld be defeated of thar :lr.-rii:m WEIE ErmFurrud.
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ety. In healthily democratic societies, this shared practice also engages the active
assent of citizens in general, buc this is not necessary as a minimum condition for
the existence of a legal system.

This idea of law as a “union of primary and secondary rules” has a pleasing simpli-
ciry and clarity, at any rate ar first sighe. Yer there are problems concerning the rela-
tionship among secondary rules of the three kinds. In particular, it is difficult in a
concrete situation to sec just whae is the difference berween a ‘rule of change’, ar any
rate that concerning the highest acknowledged power of change, and the “rule of
recognition’, at any rate, that part of it which states the highest recognized criterion
for the validity of law. This poine has particular significance in the contexe of the
present debate. Earlier, | summarnzed Wade's und:n‘.l’:md:ing of the doctrine of parlia-
meneary sovereignty (pre-1972) in these rerms:

Parliament has an wnrestricted and general power o enace valid law, subject w only owo
disabiliries, namely, a disability 1o enact norms disabling Parliament on any future occasion
froim enjoying the same unrestricted and general power, and a disability to enacr laws that
derogate from the former disabilicy,

Wade considers this to be, in Hartian terms, a ‘rule of recognition’ for the United
Kingdom; more cautiously, one might say that it is or was the supreme criterion of
validiey” within the rule of recognition. This seems ar frst sight o pur Hart's idea
quite properly to use, for indeed when Harr applied his own theory to the British
constitution as an illustratve example he stated thar in England () the “supreme
criterion’ of recognition within the ‘rule of recognition’ recognized by English
lawyers and in particular by English judges was this: "Whatever the Cueen in
Parliament enacts is law.""?

The rwo formulae apparently say almost exacty the same thing. Looked at one
way, they state or assume thar Parliament has {unrestricred) power to enace any rule
into law, Looked at in the other Wiy, tiu:j.r state thar a rule s a rule of Lew iF it s
enacted by Parliament (and, as the Wade formula brings ourt, not superseded by any
I'l_I.IE' J:n‘.'l.-l:tl:d h}l’ [’:lr]i.rlmtnt AE & L'I.I.'Ei' dﬂt’::] ‘.-]I'I ﬂ:l.[:l:'i':'l' in:*ipl::.‘ti{:nn Etf:&iﬂ]:ﬁ r]'lﬂ
formula 1 aseribed o Wade is explicidy abour the power 1o enact laws (the power w
change law, thar is), whereas che Hartian formula pues it the other way round, and
is explicitly sbout ascribing the status ‘law’ to whatever (in the way of a rule)
Parliament enacts, or has enacted. It is perhaps a liedde uncertain whether Wade
himself intends to express his point in terms of the power of Parliament to enact rules
in an unrestricted way, or in terms of the overriding efect thar the courrs recognize
10 be inherent in whatever Parliament enacts. However thar may be, for present
purposes we may take it thar there are on either Wade's or Hart's view two aspects of

L3 {_'.'n:l.urrel:lt .'i_lllr|':.ﬂﬂ.l. 148, There are in F.nglis'h Ty [rn which Hart confines his remarks) other suborndi-
wate criceria: whar is established by way of delegared legislation &5 also law, and so are precedents of the
higher cowrms, As between these other criteria, there are some poonty mnkings to sstile which provails in
cage of conflice but necessanily rubes suthentcated by reference ro the supreme oriterion override all orhers,
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the situation, Parliamens has unresericred power of enacring laws; the laws it enacts
have 1o be recognized as binding by the judges.

If there really is a difference berween a rule of change and a rule of recognition,
I.'h:.‘ 1":5;-";]:1!." j;_'lJ'rI'IL'IJ-:I. as ] :‘il-'lt‘l_'l'j i.l SCCITS 10 |.'.II'_' il |."|.|.|.I_I I:}F L‘h::lngc. l‘l‘u: H:!rr ﬁ'lr]'n'lliﬂ. I::l:l'-
recognition. Bur is there a difference? Are we not simply dealing with two ways of
SEFIIJI.'?'.," E':]L‘ SEIThC t||.:ir]g? ”' rhr:r-:.' i.!'i d {IiFrI:f]'l:'nEﬂ."- fl-li."rl: may ﬂl.'il:l l'l{': il I:,]l_l.l::ﬁl_iﬂ]'l "l.'-."l'l.:!." in
Harr's scheme of things the rule of recogniton is said vo be rthe ultimarte rule of a
legral systerm. One might on the face of it argue as well that constitutions are ulti-
mately abour power and abour any limies 1o which power can be subjected. The
pn:-.'.:t_'nr FH'I-F"II.EHF COTICErT 15 .'-'.l.]l'{"l_'r" .il.l.'lﬂl.]l_' [l'll',,' PI:'I“-'QT I:,Il]l:".‘.l_'ifll'l. ﬂrll:' not '[I'II:' l:lll:l::FH:'.Sf
constitutonal questions, indeed, those ol law-making power? Thar 1 what is really
at stake mn the issue of the survival of SOVETCIZITY. Whe has the final say? Parliament
or Brussels? Why turn this round and look for the last answers in practices of recog-
nition?

To see why it might be of value o differentiate two faces of essentially the same
idea, postulating a distinction berween rules of change and of recognition, two rules
rather than one, it s ICCESSAry o reflect further on the idea of 2 constitution 1n
which powers of legislarion and adjudication are separared. This separation of powers
]IE-. l:l:I-L"I.:I'LIf:'iL'. Il idﬂﬂ. 1.]1;31: |::|:.'|.|::lng.l: 18] fl.'.ll" Er.‘ll.‘.rll."'.'l.r-f:lr]-: ':'II'-:I I:I::II'I.:'iTifl.lTinl'lil.I state, 1o one
species, we have seen, of insdrutonal normarive order rather than to the whole genus
':]-'I."l-".". E'LI.L' l'_'l'l:itl'l}' if i% T]'II'_' I_T-'Il'.l'll";"'u"r'l_.l:l']{ I'I::]L"'r'iil'l.l' [y TI'I'I." ]TI'I::EI'_"I'IT {I.I'_'h:l.fl:- '\:':-fl'l-'.‘.rr:'l.r-':r ﬁl_ll:l'l al
constimurion exists, by deliberare adoprion ar a foundational moment or by the cari-
ous process we see to have been invelved in the Unired I{ing-:lum. there has to be
some way of ensuring that the different powers the constimution confers are exercised
in a coherent way over time, For this, there has to be some reciprocal understanding
among, those who exercise different powers abour the conditions and effects of cheir
EXCTCISE.

.I'!'I. lEgiSlillLll'E i“. d f{]]l}itiluliu['ﬁll slate '|-'~'L|LJ]|J. 1-.1:” Lo ﬁ.'l“l”. |.|:]L‘ E.LI.:II.E'.]IU['I Ur []I.i.i]ii['lg
laws if those who administer the law fail to regard and to use as law the outpur of the
legislature in the form of enacred rules of law. The judiciary in a constitutional state
would fail to function as such if there were no executive arm ready o enforce and
implement their judgements and decrees, And yer commaonly, ar lease in cheir derails,
the organization and powers of the Courrs are laid down in legisladon, as are the
dl.‘[il-l]_‘h l:]lulhﬂ.' 'd:d.l]ll.lljl.:ilitfali'r'ﬂ |.i.i'||"|" 1.]1[':] lLHh "."."I':Ii'L'I:] t|:“.' Cxecut i."."lL' AT ]'I.:Ih [T llFJt‘fillr_’- Sf:l
there 15 a mumal inn:r:]q*|'.nn'|1|:|{'nc::- This is inevirable ghven that, ,1|r|'|m|g|1. such a
constitution achicves a cercain (ar least partial) scparation of powers, the powers so
separated are the powers of the same stare that has o ace with ar leasr a minimal
degree of coherence and integricy w be a funcrioning stace ar all.

In short, contemplating such a state, we need to differentiace those aspects of a
constitution chat confer powers, including conditions and restrictions on powers,
and those that regulate the exercise of powers conferred. According to the model of
i I:!t"l'l'l”l:rﬂflﬂ:. l:ﬁl'l:‘ifi['l_l[i.l:'ll'lﬂl S0, [h{"ﬁ: |'|i,i'|r'l;'. [dF hl:. I'L.Ill;'.!". [hﬂ[ l:nnﬁ:r ]TI':l'l'u"l'."r"; nf‘- ]lf."g_i.";-
fation on a legislature with a defined composition and strucrture elected by cirizens
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through the use of voring rights enshrined in the constitution. There have to be rules
that confer power o conduct the executive government, with power under appro-
priate legislation to raise (by taxation), and to spend, public money for public
purposes. And there have to be rules thae establish courts and empower the judges
whao sit in them to determine controversies of right and o preside over the wial of
persons accused of crimes.

Eaplicity or implicitly, these who held the power w judge and decide cases
according 1o Jaw, must be provided with, or must develop through constiturional
interpretation, norms thar quantify their obligation ro determine cases ‘according o
faw'. What counts as law, and what s the rank order, or hierarchy, of validiey-
criteria? The poine is that there must be a shared sense of is being obligatory o
implement valid laws, and a shared understanding of whar counes as valid law, and
of the circumstances in which rules valid under higher-ranking criteria of validiey
[:l"ﬂ:f]'i'ljt []t] 1CT ]'Ll]t:‘i.

An appropriate understanding or adapration of Har's seructural aceount of “legal
:"i}"!'ill:]'[ll d{]l::‘i |:|:]L|.5'i diFFL"ﬂ:I.'Iti.:iTE fht |'H':|‘n.l'tr-|::£_1nf-n:rri.ng ‘ru]i,‘s f_'lF Chﬂ]'l_gfll ‘rujf.s I:FF X~
ecutive empowerment {omitted by Hart) and “rules of adjudication’ from the duty-
imposing ‘rule of recognition’, with its structured hierarchy of legal sources, alias
'Ct‘itu]"l:l Llr mmg:]il‘.iﬂrf. H‘I:IL' 1.]11:“ Wi ]'I.U:"u"f 'lrji:.'ntiﬁl:rj il ntﬂ:l:}iﬁ:lf}" fnnditit}n 'FI:_'I]_'
coherence in a workable constitution for a law-stare. There has 1o be reciprocal
matching bevween the criteria for recognizimg valid law, and the criteria for validly
exercising the power to enact law (including any special procedures required for
validiey of a legislative change thar changes provisions of the constitution irself), This
necessary reciprocal reference belongs ro what some consider the inevitable self-
referential quality built into systems as such.!'® Tt is partly dependent on convention
and inevitably subject to a process of evelution over time. It involves discussion and
mrerpretation by journalises, scholars, and citizens as well as b}' ]f:Bislarur.:, execuve,
and courts over time, the courts” interpretations carrying the especially authoritative
stamp characteristic of states that abide by the rule of law. The evolutionary charac-
rer of constitutional law and doctrine is particularly marked where, as in the Unired
Kingdom, there is no single written instrument (perhaps with an appendix of valid
amendments up to date) that contains the fundamental empowering rules and such
limits on the powers.

S0 it is not only possible but necessary o draw a distincrion berween the rule of
recognition and the rule(s) of change in a constirution. The doctrine of the sover-
eigney of Pardiament is not iself a ‘rule’, but indeed a ‘docorine’ with two aspects. On
the one hand, it concerns Parliamenr's power of change. According o the doctrine
il‘.l qui:}iliu[] tt!i!‘i :ib: d [Pewer l.__l:il'li';:."fl'l'_'l'.{ h}' [ﬂ TI[IE:' I':l:"-l LComman !H"-?ﬁ'.. |_'|'II:'_" I:':II;_'I'||I'|-'I_"'] hujﬂg
unrestricted except under the two conditions {the two ‘disabilities’} noted above. On
the orher hand, it either concerns or cross-refers 1o the judges” abligation (also a

Ve See @, Tewhner, faw a7 an Awiapoisrie Syent, trans, Al Bankawala znd B Adber, od, 2, Bankowski
(O lord: Blackwell, 19937, 19-24.
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common law obligation) to implement any validly enacred Ace of Parliament as a
high:xt source of law, But when we think of a consoiturion, or of che Brirish consri-
rution analytically, in the manner of Hart's conception of law, the ‘doctring’ reap-
pears in our ideal reconstruction of the constiruton as two distiner ‘secondary rules’,
And it is arguable, though only on one reading of his texy, thar Wade has conflaced
the two, thereby generaning the problem of the apparent constitutional impossibilicy
of the process of accession by the UK o the EC.

CJ'la.ngi:ng the rule of recognition

Having brought matters o this stage, we can now face up to one critical question
abour the interaction and reciprocal referencing of the “rule of change’ thar empow-
ers a supreme legislarure and the ‘rule of recogniton’ itselt. The question is: can the
legislature amend the rule of recognirtion by adding to it new criteria of recognition
of valid law? Must the courts recognize and give eflect to legislation that purports o
hring this abow? [s any ﬁp:ci.ﬂ.[ lr:giﬁhrivq: process called For in this casc?

There can be no all-purpose theoretical answer to this question. Certainly, noth-
ing in the general theory of law should exclude the possibilicy of such change. If the
rule of recognition is a central part of constitutional law, and if constitutions are
amendable, then surely it s a question for the interpretation of any particular consti-
wnon whether amendment of the rule of recognition s permitted {empowered) and,
if it is, by whar process and procedure, Assuming the Unired Kingdom constitution
T ]'I.EI"H'.' dat it:‘i centre tl'“.' L‘Itgl”t :'i:irl'lp]i.l'.':it:r' ‘I.:II'- t]'H'.' Ij'i.l"l:tr:il'lﬂ Uf FJaflia[ﬂ‘l'.'I'Itilr:f' SV ET-
eignty (in tandem, perhaps, with the Rule of Law), the answer would seem obvious.
“Yes. Parliament’s powers include power to enact changes to the rule of recognition,
bur they do not include the power to change it in such a way as to disable Parliament
from reversing in the furure any such change that it makes.” With grear respect o
Wade, it cannot be true thar only the judges can change the rule of recognition,
though cerrainly they have the last word on the question whether and how any
li.']'li.ll'l!..’.l‘_' |'.|:!3.|. Fiir] i.il]'[“."[][ I“E.:r' E]'LI.I'P[]TL L |TIELH'_' ?F':IUU]‘J |:IE."!'|: 1:”;:1:[.

1f we looked ar historical precedents such as chose involved in the Reform Acts
and the Parliament Aces, we would note that changes connected with the power of
change, concerning the composition of Parliament and of the elecrorate, have always
required express legislacive change. For example, Nairn ¢ Universiey of Saint
Andrewws,"” upheld the proposinon that a major and controversial change in the
compaosition of the electorate, admitting women to the vore, could not be deemed
tor have been achieved merely by implication. 5o legislation thar enabled Universivies
to adopt schemes for admitting women to degrees did nor impliedly conter voting

1T Naien v Dlwiversicy of 85, Analrens [1909] A, C. 147, 1909 5, C (M. L) 105 see A, Coarp. 161 T
would requice a convinelng demonssration o ctisfy me thar Padiament ineended o effect o constintional
change w0 momenrous and Far-reaching by so furtive a process” (per Lord Loreburn LLC,, [1909] &, C. ar
1610
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rights on women graduates, even though, at thar time, University graduates as such
were entitled to a vore in the University constiruencies. This decision has been
sharply criticized from a feminise standpoint, but the proposition thar major changes
rl:l'_]u:in: CAPICYE enacumnent |:|.'.'|£ d l;.'t'fti.lj[] mugh OO STIs .'.‘I.L'l';}u‘l i1.-

Bearing that in mind, let us now examine the provisions of scction 2{1) of the
Evropean Communities Acr 1972

All such rights, powers, liabilities, obligations and restrictions from time to time created or
arising, by or under the Trearies . . . as in accordance with the Treaties are withour furcher
enactment 1o be given legal effect or used in the United Kingdom shall be recognised and
available in law, and be enforced, allowed, and followed accordingly; and the expression
‘enforceable Community right’ and similar expressions shall be read as referring to one w
which this section applies.

Coupled with thart is the provision in seciion 2(4) that such obligations take effect
s0 a5 to override any enactment passed or to be passed’ by the UK Pariament.

Oine should not impute ro the draftsman or to Parliament intimace acquaintance
with Harts jurisprudence, far less an intent to refer o it, but one may nevertheless
linger a liccle on the word “recognized” in section 2(1). Here Parliament insuructs all
persons and all officials of the state, and plainly not least the judiciary, that a new
source of law is henceforward to be recognized. This is the force of: ‘obligations [etc.
that are] creared . . . by . . . the Treanes and that in accordance with the Trearies
are without further enactment w be given legal effect.” How obligations so recog-
nized are to be ranked in competition with other sources is stated in 2{4). They have
a r:an]-:lng :-uupl:n'ur to Acts of Parliament F.I:I.'-:.‘il'_'d. ar to be ]::unsﬁ:r], Parliament in 50
enacting clearly envisages thar its own powers (derived from what Harr calls a “rule
of change’} do extend o making a change in the criteria of whar are 10 be recognized
as legal rights and obligations in the United Kingdom constiturion (that is, in what
Hart calls the ‘rule of rcmgnitjq}n‘]-

This iz done without Cﬁ:llﬁirﬂug 4 nEW power c:ll:]:.-gal E]‘L:ITLEE On any agency mier-
nal to the consatution, The power of legal change with which this criterion of recog-
nicion meshes 15 not uself a power conferred by or in the United Kingdom
constitution, however elastic the concepr of "unwritten constitution’ may be. It i
(EIFJ]i.{.'I.t]}':l tI'H'_' ':Tf‘tﬂtit";l "I'l:'l." 4.'.[:|J'Iﬁ:r [h‘,‘: puwcr ﬂ‘: ]I:g_ﬂ_l IUJC mﬂ,k]ng (Ehc PDWE'[' ﬂf
change) whose ourpur the Act obligates all and sundry in the United Kingdom to
recogize.

Obviously, section 2{1} is not itself an entire “rule of recogniton’ as Hart intended
the term.'® A rule of recognition may, and usually does, contain more than one crite-
rion of validity of law, though when more than one criteria are included they are then
ranked in priority. Clearly. secrion 201} inserts a new criterion of recognition into an
already funcrioning rule of recognition, and section 2(4) indicares its ranking above
ather criteria, Previously, the recognized sources of law for the UK were, in rank

U Bur of again note 14 above,
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order, Acts of Parliament, acts of delegated legislation so far as interpreted o be éntra
wiver. and precedents of the higher courts, themselves ranked hierarchically,
Henceforward they are o include ‘enforceable Community rights’ in the sense
defined, and these are o supersede the provisions of Acts of Parliament ‘passed or to
be passed’. 50 the criterion of being obligatory under the Trearies assumes hierarchi-
L-H] Eupfljﬂijl}' OviEr I."-;]J]i.iﬂ'[“.'[]t.ll'}' enactment {]}L'r]'l.i]]'ﬁ!i onc [Jugh‘r Tl E}{F-'I.I.'Id tI'H.':
phrase, ‘being obligatory under the Treaties within the domains of legitimarte activ-
ity of the Communities as interpreted by the European Court of Justice”).

The issuc raised by Wade cherefore transforms itself, Had Parliament power o
amend the rule of recognition as it purported o do by section 2 of the 1972 Act?
On the prevalent reading of the constitution as of that date, to which of course Sir
William Wade speaks with high authorivy, Pacliament could enact into law whatever
it thoughe fit to do, excepr for any provision char would bind its successors. Clearly,
that would have ruled our any arempr to make a change in the rule of recognition
thar would iwsell be entrenched against future repeal by Pariament, On one inter-
pretation of the 1972 Acr, it achieved or purported to achieve just this impermis-
sible effect. If we read section 204) as txrrmling the .lcuptr'u:ur ".":I.lili.{it}-' of Cnmmunir_'r
obligations over Acts of Parliament ‘to be passed’ in furure so as o rule our legisla-
rion expressly repealing secrions 201} and 2{4) of the 1972 Act, chis would clearly
amount o an irrevocable ransfer of power. Thar would convert Parliament inte a
subordinate legislature within some larger sovercign entiry. !

Bur the very fact thar this interpretation would carry such an imp]icutiun is @
reason for rejecting it and secking an aleernative interpretation consistent with
Fil'l'llll] r|:1-::|:1l1."r ".l.l:l'.'i.'ii.':]n o engoer T]'l.l.' ].::'Ll.f(]l'.ll'.'ﬂl'l ':_:::-m r.|'||.'||'|i|.__'|-' h:r i {.'[:ln:'it:itl.l.t:il"'lil.u:r' ll:giT-
imate process, given the understanding of che constitution thar was prevalent in
1972, The alternative, and preferable, interpretadion is thar the 1972 Act made a
valid change in the rule of recognition, as it purported to do, but with the implied
condition thar Parliament retained its power o reverse thar change, Thar is, there is
an impli-::rj condition that it could repeal secoion 2{1} and 2{4) if in furure it should
choose to do so. This is in fact generally held o be the case, The constitution remains
d l'.'LI.Ht';}I.'.I'I;I:T_'r' I'.'ﬂl.']:‘iri.ﬁ.ll:ll(}". :Il.'.lll one Ccan say 'i"u"il":] Tﬂ'ﬂ.‘i(]nﬂ]'ﬁit C(}[lﬁdﬂllct l]liﬂ. L['Ii.:'i
power of repeal, that is of unilateral and valid secession from the EC, subsists in the
constitution of the United King{]nm and 15 exercisable by an Ace of Pacliament
expressly enacted to that end.

This cannor blind one, however, to the magnitude of the change that was brought
to light through the drawn-out soap-opera of the facermame case, The pre-1972
doctrine of parliamentary sovereignty entailed as an unguessioned corollary a
doctrine of implied repeal expressible in terms of the brocard fex posterior devegat
priav, or “Where rwo laws are incomparible, the later repeals the earlier to the extent

= ey, of course, chought such & mransfer was possible. Indeed, he considered it w have occirmed
historically w each of the fermer Parliaments of England and of Scotand when in 1707 they tansfemred

v o . . - -
TAEIT SCPArnie SOVETEIEIIES [0 il Bew SOversign, the Marliament of Crear Brimin,
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of the incompartibility.” Acts of Parliament being supremely valid law, if there were
il i.l1L'l::Irr.| Fl:lti.l:Jil.it}" .l.Jl:t"u’ll'L'I:]'l. LIy [RL .dl.l'."':'i. ar r.l:':lrl.'.'-: lﬂl"- I‘|1::.‘n.'|: tl'll: Mg Fecemt I:KFIF{'.S-
sion of Parliament’s will necessarily cancelled the earlier. If the change to the rule of
recognition has been validly enacted in the sense suggested, the fex pasterior prin-
ciple must be considered overridden in relation to matters of Communiry law,

If this were not so, the upshot would be remarkable. Any post-1972 Act found
on proper interpretation w be in contlict with any enforceable Community nighe
would have o be held ro have repealed section 2(1) to the extent necessary for the
\'illidil:r' HE- '.I'H: ]Egi:'ilali.l.]]'l i[] qu-::itil:m- .I'!|L [k ]II.'! F'“i.]'l.l' "u'i'{:lllld l-H." ll'll:'. Pl'l:l"."iﬁin'l'lﬁ ﬂl'- l'hi:
Merchane Shipping Acr 1988 thar were artacked in Factorsame. The position would
vield the following dilernma. Either the artacked provisions are valid in Communiny
baw, in which case the Spanish fishermen lose their case alike in UK law and in EC
law; or the attacked provisions are invalid in Community law, in which case, because
they conflict with an enforceable Community right, they impliedly repeal section
2(1) of the 1972 Ace. [n the latter case, they are valid for the purposes of domestic
law afrer all, and the Spanish fishermen lose their case so far as concerns any Unired
Kingdom court. But the UK will be found to be in breach of its Treary obligadons,
that is, in breach of Communicy law. No doube Parliament could and perhaps would
subsequently enact laws to recofy che Bridsh breach of Community law, possibly
making retrospective provision to secure the Spanish fishermen the fruits in the UK
of their enforceable Community righe. Bur that would involve precisely the kind of
process thar the doctrine of ‘direct effect” in EC law is supposed to eliminate, It
would fail to square with the arrangements to which Parliament resolved o sign up
in 1972,

Irn che light of all that, we face some incentive o discover an alternarive interpre-
tation of the constinudon that will make more reasonable sense of the decision taken
by Parliament in 1972, confirmed by referendum in 1975, and subsequently upheld
in the teeth of quite decermined 'Eum-u.‘tprir_" Dppasitien, Can such an Inerpreta-
rion be found? | believe so, Whar this interpretation says is thar Parliament did in
1972 have the power it then exercised to amend the rule of recognidon by adding a
new criterion of validity ar the highest sub-constitutional level. By doing so, it
excluded future application of the “fex pasterior principle in relation o sections 2 (1)
and (4} of the 1972 Acr. That did not, however, involve -r]jxrth|ing Parliament. or
purporting to disable Parliament, from repealing in furure the change then being
made 1o the rule of recogniton. Ir would follow that Parliament has power 1o re-
amend the rule of recognition, bur is only 1o be interpreted as exercising this power
it ir enacts legislarion with that express purport. That is, it reguires legislation
expressly repealing sections 2(1) and 2 (4),

Why might the second incerpretation be preferable? Firse, it might be said that
changing a fundamental article of the constitution is a weighty martter, not lightly
undertaken. Here one might indeed point to the circumstances of the passage of the
1972 Acr, with the arendant controversy char led up o and was only finally
dispelled or ar any rare stilled by the referendum of 1975, Then further, one might
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point to the face thar the 1988 Act was enacred on the understanding, by no means
unreasonable, thar iv did a lawful thing. That is, i relason w the [isheries issue, it
provided a means (contravening no enforceable Communicy right) to protect the
domestic fisherics industry by upholding the rghts of the United Kingdom in
respect of Fisheries Quotas allowed within the Common Fisheries Policy. This
understanding turned our false because of the European Court of Justice’s interpre-
ration of the Common Fisheries Policy in the light of the Four Freedoms, according
to which the Spanish fishermen did suffer infringemene of an enforceable
Community right on account of the marterial sections of the Act. It would be a
perverse conclusion indeed if an Act passed with the intention o implement
Community law must be assumed to have impliedly repealed the 1972 Act just as
soon as it urned out thar the scheme devised o protec Brtish fishermen did not
implement but contravened Community law.

Taking the opposite line on this does not involve denying thar Parliament has
both right and power to decide that the issue of fisheries is a make-or-break issue,
and thereupon to resolve by explicit legislation to revoke wholly or in part the Unied
Kingdom's reception of enforceable Community rights as binding and applicable
domestically, OF course, this could not be done withour provoking a major crisis in
the Community {and Union), and most probably the European Court of Justice
would hold any unilateral legislation o this effect invalid and of no effect in the
perspective of Community Jlaw. In turn. the courts in the United Kingdom would
then face the question whether to upheld European law at the cost of 2 revolution
in Unired Kingdom law, or to uphold Unired Kingdom law at the cost of a revolu-
tion in Community law. These are grave choices, and it is possible to envisage
circumstances in which by deliberate political decision and with a clear democraric
mandate a parliamentary majority would force just such a choice by deliberare legis-
latian directed to that very end. What would be extraordinary, however, would be if
the docirine of implicd repeal, coupled with the principle thar later acts derogare
from earlier ones, were judged 1o have forced this choice upen Parliament through a
concatenarion of unforeseen judicial decisions in 1989-91.

There can be no doubt of the magnimde of the legal and consticutional change
that was involved when rthe UK acceded to the European Communicy. 5o long as
that accession remains in force, the legal systems of the United Kingdom interact
with a ‘new legal order’ of a supranational kind, and incorporate into their own legal
order(s) norms thar are valid in that other legal order and accordingly (under secrion
2(17} valid domesacally as well. These norms are themselves subject to highese-level
interpretation by the European Court of Justice, with its docrrine of the ‘primacy’ or
‘supremacy’ of Community law over the several laws of the member states, While the
jurisprudence of the EC] has been subjected to considerable controversy, and the
United Kingdom government has sought to attack the Court’s position,®” it oughr
to be acknowledged thar the crucial decisions about ‘new legal order’ and “direct

M See the Whine Paper, A Perwership of Magions, Cm. 3181, 1996,
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effect” were all in place prior to the UK’ accession. To impure to Parliament in 1972,
or to the elecrorate in the 1975 referendum, ignorance of the EC constitution as
claborated through the Court’s decisions is to suppose a quite astonishing ineprirude
on the part of those who led the Parliamentary and Referendum CUMPAIENS AZAINSL
accession. Such an imputation cannot be squared with any reasonable pracice of
ascertaining legislanve intent against a background of known {in this cise, notorious)
CONTEMpPOrary circumstances.”!

Giiven the system that s now in place, with the parallel existence and interaction
of domestic and Community law, the interpretation proposed above secures for the
{ﬁ'trﬂ." _l:}':'..'ti:m ]'ﬁ[:lt]'l. I:';lht‘ﬂ:rl{_'t' ﬂl'.ld. 1nt:—grllt].rl"! It HCh'iE'n't‘.'i "I'Ii."l F"JI.' |'H:|:|.'|:r I.'|1:3n I.I'-“"':'
adhered to the alternative thar says there can be piecemeal amendment and alteration
to the rule of recogniton in respect of enforceable Communiny rights, casting doubr
on the extent of their domestic enforceability on a case-by-case basis. This would be
all the more delererious given the normartive framework within which the European
Court of Justice operates. That framework would require it to hold that all commu-
nity obligations remained binding within the UK notwithstanding, the opinion of
Briush judges that inconsiscent Acts of Parliament enacred afrer1 972 must prevail as
a marter of domestic law.

I'tdign::, principl:, and g'rundm]rm

Trevor Allan has written slightingly of “an inadequare positivist jurisprudence’. By
implication, he suggeses thar any attempt to build a bereer understanding of constitu-
tional law and theory on foundations conseructed from Hard's theory of legal system is
Ibrﬂdﬂﬂt]lﬂj [ [Eij]urlf- HI: WUT]'L"F :I-I'[]]'[I 'ﬁ-\'it]'l.lll'l. d :-iim“.‘tr 'lr.ll't]h:cl.'l.l:l] Frrlrm:‘l.'l."nrlv: (8] l'h;l_['
of Ronald Dworkin, and Dworkin in tuem has doubted the whole idea of a legal theory
that judges what counts as a valid proposition of law by reference to its ‘pedigree’.™

The present chaprer exhibirs, [ believe, the weakness as well as the strength of the
attack on positivism and its concern with “pedigree’. In any question abour the effects
L'd.h th UKI_"i .‘1L'I::::-.5'LUI'| (k] thﬂ: E.IJJ'UF’:.'J.I'.I ﬁ:}mmun'll:}'. Wi are hmlnd L3 l._.ﬂ]'lﬁid.:]' Whﬂl_'
15 to be the status so far as concerns the Courts of the UK of enforceable communicy
righes. (To be exact, what is the status of any 'such . . obligations . . . from rime to
time created . . . by . . . the Trearies . . . as in accordance with the Trearties are
without further enactment to be given legal effect or used in the United Kingdom'?)
When the UK resolved 1o accede o the Communicy, its decision had o entail thar
such uh]lgaliu::x were to be ‘:H:I:Hgl'li?:ti‘l and available in law, and be enforced,
allowed, and followed accordingly’, for cthar was the wvery characrer of the
Community to which the country had decided o accede,

21
abunye],

“EOn tintegnry’, see B Dworkan, Lot Fegpine (London: Fontana Books, 1986, ch, 7,
23 R B Dworkin, ]"f.'ﬂ'f.l'rg FJ;::;'."J'."J -.'iv."fﬂrm:}'. rev. el {Londog: Duelosoreky, 1978), che 2.

-I-I:li.'I iH T]tl.' \'I.'I:f' Fli.'l-iﬂr TI‘.lHI: ].-I'll'l!l .F'I-Til.‘l.gi' I'I{ H.1 rwi{h |'I'|H|_'|i;" ] 'Fl'l[-l_'l.'ﬁl]l}' i|'| Fm’m}ﬂﬂ.ﬂ' ':‘Sl:ﬂ I I



02 A Hﬂr}l British Revolutions

In turn, the character of that decision requires it to be accompanied by a decision
(Ml fl'll: jl‘i:'i'l.l.ﬂ I'“'I"'l-'i' {:lhl:ig.:l.t:iunﬁ "u’!'itl:] rl:]il." {Flt‘ljigltt‘.' I:il'l gﬂ'nffﬂl-. {I:rl.:l-(:l'l.'l'.'ﬂ.'-'ll::lll'.'
Communicy righes') are o stand in relation o legal norms wich the distiner pedigree
l;]'F |.'.IEJI I.']g :;i:lltuinr:d JII.'.l |'I'I'L‘|'_'t:'i HF P-'if!:i-'ll]'ll_']'ll- Fl.galln. 1.]1L' L'I'IH rRcier L'Ii-‘l]'l.l'_' CU‘[]'I.[:I'I.U[:I i.l.:l-' L]
be joined entails thar they must override provisions in Acts of Parliament to the
extent of any inconsistency. And then the question arises whether it lies within the
power of Parliament to enace legislation that will effect this fundamental alteration
to pedigree-ranking of legal sources in the United Kingdom. Whatever be the meric
of any one or another answer to thar guestion, the question cannot be posed, ler
alone answered, without inquiry into what one mighr call the institutional rules of
the constitution, These in turn are made intelligible through some general theory of
]f_‘ggﬂ SYSECITS and the constitutional framework of a state within the rule of Lo,
There cermainly were and are flaws in Hart's account of legal structures and in Sir
William Wade's deployment of that account in relacion o the present controversy.
But the answer is not 1o ghandon the enrerprise on which they embarked, nor o
indulge in pur-downs abour ‘inadequate positivist jurisprudence’. It is to oy o
ﬂﬂ:hiﬂ'ﬂ' 1 [more t]'mrnugh :Int{ H:tti:‘iE‘l{_'l.'[:lr_'r' ::in:1|}“.'£'ui tl'lilt l:_;t't:'i fia tI'H_' fgatals l?E-lllﬁ‘.' ].'I‘I.'U].'I‘-
lem abour ‘pedigree tests’, that is in more sober language, “criteria of recognition’, and
TI'lC ERECnL I::I'Fﬂ"'l.‘ifi"l.liﬂnﬂl |'|-L:|'p"."n':r [ 'L'I'Iﬂr:lg_ﬂ tl'l':]."ﬁ:' I'.Til"l'.'l:i-'l 'i"a"i.tl:]il:l rl:]iE ]ﬂl:_,dl H}"EU—']TI as
it exists now,

[:'I'I '[I'I.f:' ﬂT]'IEr I'I-'II'“.'I... it "u'ul'l::ll.lll.'] I':ll'_" :I.I'.l."illl'l'.{ T cn r:lg_ﬂ." i.]'l. ST I:E:i []'IJ U". dl J[]‘L'"Ll:ﬁ. b-i'.lllll."
with the interpretive approach advocated by Allan and Dworkin, on the ground
of some facritious —and factious—clash of schools or camps wichin jurispro-
dence. It is obvious that one can make no headway whatever with the attempt to
understand a consticurional order in terms of the Hartian or similar structoral
ACCOLINTS lll'llt".";ﬁ onc I'."Dg:l.l:__:l::‘i in intl::rpri:t]".':.' :l]’guml:nt. Th;ﬂ ]1“3 Lo d.]'-a'l-"u' an "a‘n"h-il[
one takes to be the implicit principles of a constitutional order of the kind in
quUEesTIon, Inicracting with a SUpTanarion al community whose constitution is like-
wise to be interpreted in the light of the principles one takes to animare it Our
understanding of the kind of enterprise Hart was embarked on, and to which he
made so large contributions, is indeed transformed when we reconsider it in the
light of lessons raught by Dwaorkin, Allan, Guest,*d and others of their cast of
mind. Bue this is not, in my view, a wansformation that makes redundant the
foundarienal work that went before, The present debate l:lring-; this point our
with remarkable clarioy.

A further remark is necessary with a view 1o associating the name and achieve-
ment of Kelsen with the artempr to reach a synthesis of competing juristic tenden-
cies at this apex-point of legal deliberation. He. after all, gave much thought to
identifying the highest point in constitutional order, and the processes (if any) of
constirutional change to which ir is subject. The foregoing discussion of the recipro-
cal interaction of the highes-level “rule of change’ with the “rule of recognition’

M Ree 8 Guest, Sonald Dwordin (Edinburgh: Edinburgh University Press, 2nd edn.. 1997},
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suggested a way of reading, or rationally reconstructing, actual constinurions,
Whﬁfhﬂ_"r Wr["’ﬂﬂ oar Llnwritt:n. il'l il [[_]L'{:ITI:T'iCiI:I]:r' :intr:”igihl: Wil r[.'l:]': U]‘.i}il'l.L:ll ]I.‘I: I.'|'|:1L
it seems difficult to acquiesce in the idea that, however you look ar i, any constitu-
tion can be identified wirh, or said to yield a single highest-level rule to which all else
i!'i i.l'l MMTIC "1-".';1}' :'il.l.l.:ll:] fd]l[]-'i.l.t'-

From some points of view, most crucial is the dynamic aspect of a constitution,
and the way it both empowers and yer sews condinons on legitimate change up w
and including change in the constitution itself ar its highest level, From other
pl}irtT.‘: I:]F"n'il:“", tl'“:' qut.‘itinn Iy |:]L' CHEC []I:. H.Lli:rl][:lt'mg L ITIE.I:';.L' SEnse tJFEl'I;tI'L;.ﬁ:S
that have been made or ar least actempred. Here, the critical questions focus on the
‘rule of recognition’, that is on new criteria of validity and how they mesh with
pre-existing ones, and, in particular, what are now the obligations of the courts as
they seek o do justice ‘according to law’. Understanding a constitution is not
understanding any single rule internal to it as tundamental; it is undersranding
how the rules interact and cross-refer, and how they make sense in the light of the
principles of political association thar they are properly understood to express. It
there is a fundamenial ub]igariun here, it 15 an :J]u]ign'finn toward the constitution
as & whole. [t is the abligation o respect a constitution’s integrity as a constiturion,
an obligation that has significance both in moments of relative stasis and in more
dynamic moments. These are moments when, 1o response to changing circum-
stances, legislators or the people in a referendum make amendments, or judges
Engage In inn:r]'rrtf;uivt a-r]ju.*.:tmtnr of prlnr_'iph::i and doctrines 10 a way that may
produce grear constitutional change bur that does not thereby amount w radical
or revolutionary discontinuiny.

This, 1 chink, shows thar Kelsen was righr in thinking thar any fundamental norm
l_||:'|-l.'|r:r|‘_|.ring T]'l.l: Whﬂll': I::I:F lﬂgﬂ] “I:'I'_:Itf |.'I|'|'L"; [£8] l-.IL" i I:I:i"r'l:d alf EI“:[TI.H] Ty I.'|1r_' li.'l'ln.'il.'i:Tl]—
ton itself, The constitution is a totality of interrelated rules or norms that is histor-
ically given and yer dynamic in providing for the possibilicy of its own change by
processes for which v jsell makes provision. As was argued in Chaprer 2, however,
there is no reason to follow Kelsen in treating this as a mere presupposition or tran-
scul:n-rjr:n'r:ﬂ I'I}"E]"rht'.'ii.:'i- q'l.l.l'l'_']:f' d "a"u"ﬂ!']':il-.lg L'l;}[l.ﬂ:l"ltul'i[:ln rr_'r_]u:irr_li l‘hll:-i t E]E l‘|'|i: ]-:in{l [:l:l'-
shared custom or convention held among those who treat the constitution as toun-
dational of normanve arder. That is, then, a2 common social pracrice, and it isa prac-
tice thar necessarily involves shared membership in what Dworkin calls a
‘community of principle’, not a mere chance overlap of practical artitudes among
those who hold power® The idea of a Grusdnarm, it is submimed, should be
adapted ro this sense. It is rewarding w see that out of the fierce dialectic of thesis
and counter-thesis, a rewarding synthesis can be created from ideas developed by
1']'| o (]Ft]'lf Mot F[Jwtl:rl.ll .:l.l'l'l'j Jll'.l"ri.Hl'l '.-I:'Ll.l juriiprudl:nl:ia] t}l:i I.'I]{.l:."l.':'i l;J'F :t]'l.l'_' I:l'_']'l.tl.'l.l.'}" MY
endin E-

See Laws Ewiprre, ch. 6.
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Sovereignty now

The conclusion of this chapter, in relation to its opening question, is in the negarive.
Th:.'n: WS 1oL i[] 1972 a m‘t]]utiu[] 1 lJ'“.' U!]i.‘l'_'d. Kiﬂgl’j”[ﬂ\ [ ] il j[l il t:::_'hn!':.‘al
legal sense. The constitutional changes that were made in 1972 are capable of being
Tﬁ:‘.'l'l'.l s l;:]'l.ﬂ]'lgl‘.'}i t]'l.i]t i.]'l 'i'ﬁ}l'l."ﬂl t]'I.E UL ] HF [ht IE]U"!'!'EJ' ‘l':lj'- E]I:lnbrt‘ by :!d.l'j d THEW Ll;:flltETi[:l]'l.
of recognition’ o the rule of recopnition. Unless this were interpreted as precluding
later re-amendment of the rule of recognition by the same process, there would be
no censtitutional objection in terms of the constitution of 1972, Nothing forces
such an interpretation, and it ought not to be accepred. There is therefore no legal
discontinuiry, no usurpation of power under the puise of legality.

In a less techncal usage, the changt made 10 1972 was momentous :nnngh o8]
invite the label ‘revolunionary’, and Facrortame does indeed dramarize the point. For
the time being, sovereign power has cffectively been rransferred in relation ro certain
matters to the European Community and ies organs. v nevertheless remains true,
when one examines constitutional questions solely in the perspective of English law
or {ac lease o IE:":"!P.'?W} Scots law, that one can sy this with confidence: The power
of unilateral reversal of the change of 1972 remains vested in Parliament by the
[y nﬁ.tirl] ril::l]'l :'II |:I"|'|" I:]'F [I'“: 1_.]!1 iTE{I. Ki ng:]nm- \rl:l:l' at fht‘ same fime, t]'I.E YEEY rl.':l]'l.!'i:ﬁ:]' UF
powers achieved in 1972 introduces a new player inro the interprecative scene, the
European Court of Justice, 5o far as concerns obligations arising under the Treaties,
the ultimate power of interpretation of the powers transferred by the UK and other
member states, and of interpreding what counts as their valid implementation, rests
Wi.tl:l t]'l.l'.' I.":LJ.H:IP'I'.'EJ'I. C-uurt Ur]uﬁtic‘:.

Under the constitutional case-law developed by the EC], the law of the European
Community is a distines legal system of a new tvpe, neither international law nor
state Law, that enjoys primacy’ or ‘supremacy” over the laws of the member states. As
Lord Bridge noted, this was an established docrrine before the United Kingdom
resolved to join the Communitye. It carvies the implication thar Communivy law as a
distinct system applies to all member states, and thus o the United Kingdom, and
that in the perspective of this law the obligations of the member states 1o respect
Community insticutions are determined by Communiry law, not national law. It is
therefore a question of Community law whether the overriding effect of Communicy
norms over norms of national law includes or does not include fundamental consi-
tutional provisions including those that could be interprered as preserving a unilar-
ﬂ]'ﬂ.l [raavwer {:lf:'i-':."l'.'f:'i:‘ii{:ln.

This very issue of the extent to which Community law and the jurisdiction of the
EC] can reach into fundamental constitutional principles in the member staces is one
of concern in all member states, and has issued in controversial judicial decisions and
juristic opinions, Perhaps it will be resolved by a deliberare declaration of
Compunity law in rerms thar avoid conflicr by indicating the extent to which thar
law holds that constitutional questions remain in the unfetered discretion of the
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states, 20 Or perhaps it will remain a marter wechout final decision, with r:unﬂictlng
tendencies in the judgments of state courts and the ECJ, but with an avoidance of
any outright collision. In such a condition of studied indererminacy, chere remain in
being rwo sers of interlocking and interacting legal systems thar have the porential w
ATVSWET Th: S4Ime q'l_l.ﬂﬁ'l_'i'l'_:l]'l in !TI'I_I.L'[]';I'.I}" l:nnT:r:‘ldii:InT}" Wﬁ}"!‘i. Hn [ht AMEWED [0 thﬂ ql.ll:ﬁ—
ton whether the states have irrevocably transferred pare of their sovereign power to
the Communiry, or have done so in a mercly conditional and revocable way, may for
t]'l.l'.' miment 'l'jl' FII'.']'I.I'.:I. 418 "l-'i']'l.l."ll'l.l.']' o fi]jﬁl: t] = {I'I.I.I'.':'i‘liul:l |lI| tl:“." pﬂf:‘i].'-‘l‘.'l:ij'r'l: 'I.:lr1.]1|'.' |H'||"|"
of a member state or the law of the Communiry.

In the meantime, as | shall argue in Chaprer 8. the condition of the vanous incer-
acting entities might be best characrerized as one of ‘post-sovercignry’. The
Communiny 152 Non-50vereign Fnliq.-' or commuonwealth comprising nn-lnngﬂr—ﬂl“}'—
sovereign states, and the relatonships of the various pares will depend in che long run
on a still-to-be-elaborated principle of subsidiarity, rather than on che zero-sum game
UE. ‘L'[J]'[]PL'tili.{:l]'l j-l.j]' ED\TF‘L‘EEJIL}'. a'ﬁlhlfl'[]-'d.ti.\"ﬁ.'l}ﬂ |.|:]i.:'i P{J:‘ii-ﬂ?'r'ﬂfti.gllt_'}' [ThdY turm out fo
have been a mere phase, after which either the Communiry or the states or regions
(el l'.IH.tIE(]rI:‘i Wi.tl'l.ll]'l. thf[]'l. "!'l-':i“ 'l'.'l]'l.ﬂ]'!;t' (418 I.'E-E]'[]ffgt' L Ful]}' :-i:}‘.-'i::rtjlgrj i:nt:it'll:!i in fh’: Cl.'l!'i-
sical sense. This outcome is by no means inevitable, If we in Europe do succeed in
transcending the old order of sovereigneies and statehoods, the process will involve
abandoning through constitutonal custom and in the debate of constitutional prin-
ciples those ‘rules of change’ that preserve powers of unilateral secession from the
CH[]'I.i]'I.'LI.[]i.I.}'. Thﬂl ".'-"'I.:ll.l.ll'_:l ]'ll: d lL‘"."HEl.I.Li.(]rI indi:l:r_:l; |.]|.|.t d(]".'f'l'l t]'l:!t ]'U:tl'_{ Iey OE as :f"l':T
appears to have reached a final point of no return,

% Fara suggestion to this effect, and a schalarly discussson of the controversies noted abowe, soe 13,
Rosse Phelin, Revolr or Revolidon: she Comstitetiong! Boswrnlarier q,l"h"Jr Eurapran Covensarrsy (Dbl
Found Hall/Sweer and Macwell 1997, discussed in Che 7 below.
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Juridical Pluralism and the Risk of
Constitutional Conflict

Introduction

[n the context of American federalism, it s remarkable how long it ok for the
Supreme Court o become a really significant organ of the Union, From the very
I'H:Ei.]'ll-li.ﬂg t]'l.ﬂ Prl::i:illn:nt’.li [:Iﬂ.i.l'_'t WAL Al 'n."LI-r[-'.]'[]!.fl fl:ﬁ]i.t}'. -'d.[]d C[J]]g]’ﬂh&: H.l!'il:] :J_ﬂil_lrm:d
effective legislative powers, The Court certainly laid down a marker in 1803
I:inn-:.'l:rn:ing T]'l.l'.' F[:l“"ﬂl.':'i it WS cxcr-:;i..*it. 'l-\'i.tl:] i H:ign:if]t;l:l'l.r.‘l: ]-'l.tl.']' gt'[]i:.‘ru.l:iun.l; I:I-U.".'f
come to appreciate well. Bur the decisive interventions of the Courrt in policing the
Cﬂn.ﬁ[i'[l,l[iﬂﬂ ﬂE.ﬂjl'lEt cncmﬂchmunﬁ ::irh:,‘r h'_'r' KORICS ar h]r 'FI'.'I.-.II:ml gl::lvi:rnmr:nt WITC
not part of the otiginal making of the American union.

It has been otherwise with the forging of union {now "Union’) in Europe. Lawyers
Are “"L'”. "."u".'l.mﬂ".‘l L B0 Over-slare tl:“: fl::l]ﬂ.' U!-tl:“: E.L'I Mrpreall C‘I.:ll.l It F_I'Ll.!'il:i';.": i.]'l m:i]-ti.ng
the various community treatics into a working reality.” Yet it is true that the Court’s
rn[r: Wl 2 l'.'I.l:I'.':i:‘Fi."."ﬂ.' CHOOE F[:IT it L‘I.:l(]]{. ]'Lf_'r' Li:.'-:.‘iﬁh:n.l; L1y ] d'H'_' juri.r_“c:ﬂ li.']'lﬂl'ﬂ.f_'ttf l:]I_ tl-.lt'
European Economic Community (now known simply as the ‘European
f.-tnmmun'lt].r':l at a ti]'[]f at "-'r'l]i.t]'l. t]'l.fl't' Wayr SUVCIC tft]'.';i.l:l]'l ALTTOITLED ]t]tl:nl'.ltr states
berween ‘supranational’ and ‘intergovernmental’ approaches. This tension even for a
time paralysed the Council of Ministers, and was more acknowledged than solved by
the Luxembourg compromise of 1965, In applyving legal theory (and, in particular,
the conception of law as insttutional normative order) o undesstanding the new
legal order’” thar exisis in Euwrope, the decisions on the juridical characrer of
Community and Union have partcular importance, though always with regard also
tor the political character of the whole, and the significance of institutions other than
the Court,

Cerrainly, the Court’s initlative was a decisive one when it interpreted the juridi-
cal characrer of the endty brought to birth through the foundation orearies as being
a d:il:ti.l'l.l'_'t Itgﬂ] Ufl’jt‘l’. FJj'l.i:‘i Wads 4l ur-r]i::r U!--"l [y H"d. I:]it':]t‘ft[] 1.Ll1i.L]ur: kin{i, R
whose norms were dircetly applicable and directly effective both against and in
favour of natural and juristic persons wichin the states as well as against and in favour
of the states themselves. It was the Court, morcover, thar decided these directdy
applicable and directly effective norms were to be accorded supremacy in each state
over national law. These decisions necessarily imply thar the foundarion treaties, as
subsequently amended by further treaties, cach careful o conserve the cumularive

L .‘.-:I';rn'ilrer:p v Maaizon (18037 1 Cranch 137
iR B Craig and G, ode Borca, S05 Fawe Teen, Coes aned Marerial, 2od edn. (Osford: Ousford
Lntversicy ress, 1998}, 789,
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acquil communautaire, amount effectively to the constitutional framework of a quite
special entity, this "European commonwealth’ as | laser suggest calling it, Whar is
more, the Court has elaborated the docerine dhar ie is the Community constitution,
the normative order thar the treaties establish by their own force and withour the aid
of mrernational law, that confers the J'ult'r[.'ﬁr-::tat'wt as well as the decisional prowers
that the Courr exercises,

This position has been established chiefly in cooperation with the courts of the
member states, Joseph Weiler has pointed our thar lirigation invelving companies
and private individuals in European law has almost invariably {and necessarily)
started and finished in national courts, so thar any decision handed down has had
t]'lt ]'l;ll'.']{i.l]g ﬂi'- I:[']L"_"il_‘ CORLIT TN, "n’!i‘l]'l. I'I'll'_' "a"u"ﬂ.'i.l::ht ”F ll_'gli‘l]'m:u_'}f llml.'.ll:itl:l i['l thal.‘i At A1y
rate in the developing years of the Community, citizens of member states considered
themselves unthreatened by a body of law thar their own coures handed down to
them, This was so, even if the domestic coures relied for their decisions on crucial
interprecations provided by the European Court of Justice under the procedure for
J"L"E:H‘.'I'I.‘L'L' unrjtr JI!'LFUIL'IE 177 ‘l:lr t]'l.l'_' !ll]]'[“: TJ"L"H.L_'I-'. HEHL‘L‘ 1.|'|'EI'E Wwas a laflﬁ. l'_'I'E. iﬂ'l._'l-ll
perceived imposition from withour, If natonal courts were ready to go along with
integrationist European interpretations of the law of the Community, why should
citizens balk ar that?

A high-water mark of this loyal acceprance of the integratonise logic of
Community law was, one might suggest, the Facrersame decision in the UK,
discussed in the |1-n:r_'v:.-|]:in;;; r:]'L'a]::tEr. Here, the pr:iu: u!'-ju-r]:i:_"la] ]u_'palt}' by 'LJ'LlEt_;r;itjulil:-ii
doctrine in Community law was a high one, but the House of Lords was ready o
hiTﬂ "I'll: hu[]tr. Hnrm.‘i I.'|1:31.' ]'I.Hl'.{ hifhl"f“:l I'H:l'.'l'l -::{:-n.liidl:n.'d. r.'r.':l'l.tr::i.| £ I.'|.':|i:: hi!:‘ij‘l.' d';]L'tF:in'L'
of UK consttutional law, the docrrine of parliamentary sovereigney, tarned out to be
defeasible in favour of a weak reading of Parliament’s incapacity to be bound by s
own prior decisions. Injunctions ran against a Secretary of Stare to prevent his acting
on a contested Act of Parliament, and the Act itself was in due course disapplied.
fﬁl.:l'-n:]' 1.".=p'|::|'Lt].f e H‘F I..-.k: :|'|.'.|L'|.'.|1.|.:Ii::r!-:|1i.|'.l- i.]'l. ':I]-: E[mul]uﬂilit}i, t]'I.L' C']'l:i':l:‘i.l.']'l. 1".":'3'.1"'.11.";1 l.l.p
in the European Communities Act 1972 came home finally to roost.

The move from “‘Community’ o ‘Union’, orn rather, the incorporation of
Communities into Communiry within Union, was to give rise to a weightier reac-
ton. The Maastricht Treaty on European Union, with it adoprion both of the
concept of auhsidiarir}-' and vet ar the same time of the concept of :Eumpcnn citi-
renship’, though inigally well received, did nor take long o provoke a reaction.
Where other states inipally ranhed without too much difficuley, making any neces-
sary constitutonal amendmenrs, the Danes, against their Parliament’s advice, said

& _| Weiler, “The Least D.IIIEL‘I:-:HI:E Branch: A Hl.'hm;x‘q.li.'.'u anad |":-::u|.'ll.‘l.'li't'-:.' ol the J-Zur-:-p-:—m Loure
nf’jus[ic_:-:' in the Arena of Paligical Inwgr::mn'. St .ﬂ‘i'rfTﬂJH?Jr.'.lE Marker Soudier, 31 {1982 o E Seedn,
Lawyers, Judges, and the Making of o Transnational Consvivation”, American fesonal of Tntermational Lane,
73 (19811, 15 for a lighly critical account of the Courd’s approach and dhe peobdlemms to which it can give

rise, soc Hjalie Rasmussen, Sweapean Conrt of fuitive (Copenhagen: Gadjura, 1998), 314-30,
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‘No' in a referendum.* Following the Danish referendum, John Major's Government
in the UK found iself, even after a decisive election victory in April 1992, in deep
trouble with the "Eurosceptics’ in the governing Conservative Party. The government
had o drag ies feer For a year before tnnhling ltgiﬂnrinn could be carried, and then
only by a pretty narrow margin. There was an Irish referendum that approved
Maastriche |:|}' a reasonable t'|'|aiur'|1}r. It France the Consel]l Conscitutionnel held that
a constitutional amendment was required to racify the Treaty on the ground thar s
provisions involved derogation from national sovereignty. The referendum required
tor the amendment was carried by only a narrow majority, and finally the Conseil
Consticutionnel held chae the decisions involved were a direct expression of the
sovereignty of the French people and were not subject o further constitutional
review.” A similar decision was reached by the Constitutional Court in Spain on the
necessity for a referendum to amend the constitution and o authorize a transfer of
sovereigh rights by the authority of the soversign pmp[c.d

bost elling of all, perhaps, was the judgment of the Federal Constiturional
Court of the German Republic in response o a challenge mounted by Mr Manfred
Brunner and several German members of the European Parliament to their country’s
purported accession to the Maastricht Treaty by duc process of constiturional
amendment. The Constitutional Court, the supreme constitutional eribunal of
Germany, rejected the argument that the German constitution contained no power
ro make legitimare an accession to a European Treary that would violate the prin-
ciples of democratic government. According to che argument, the German constitu-
rion requires the German federmion to conduct itself as o rozigle Rechtsitaas
organized in accordance with federal and democratic principles. Since the European
Union, and within it the Community, were not properly democranic, any rransfer of
powers to the Union involved a cransfer from democraric to non-demaocratic suthor-
ities, and was accordingly wftra vires and of no effect in law, The Consticutional
Court rejecred this line of reasoning, bur on the rather narrow gmun{] that no funda-
meneal stare powers were in fact transferred under the 'I'J't:;u':,.r.TI

That was all very well, and satisfacrory o the Treaty’s supporeers, They found
more troubling, however, further holdings by the Court, of which rwo are of special
importance to the present argument. Firse, it was held thar any furure transfer of
sovereign powers to a Community lacking in adequarely democraric institutions
would breach the constirution and would hence be null and void judged against the
German Basic Law. Secondly, it was held that Community organs necessarily had
restricted competence assigned by them by the Treaties, and this comperence could
not include a comperence in any Community organ w have the power to determine

See A Oppenheimer (ed-), Fhe Relettanghip between European Commianity Laor and Nasional Low:
Five Clager [Cambridge: Grotius/Cambaidge Universiry Prsa, 1994), 275,

? See Decisions Nes, 92308 D, 92.312 DC, 92-313 DC, English transhacions in Oppenheimer,
Relarioniip, 385408,

F Case Mo, 1236592 Oppenheimer, Rebemoncbip, 71 21-30,
7 Case Nos, 2 BvR 2134 and 2159/92; Oppenheimer, Relarfonsbip, 52776,
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the limits of its own comperence. This second point, denying the existence of
‘competence-competence goes to the root of the issue about sovereigney. In German
theory, the critical issue of sovercignty concerns competence-competence. Whoever
has che competence w determine the limies {(if any) on their own competence is truly
sovereign, All other competences are necessarily subordinate or derivarive.®

:r'l-'{Llr_']'l l:]:l:. l]'ll: I'_'I:]'r.lrf{:l'ln'ﬂ."l.'!i}r I'_'I::Il'll'_":'l.'l'lil'lg l'|1r_' {:nn.'-'.ritul"mnﬂ] {.-‘..{:IL'I.I.'":."C jll:]gn‘ltnt i."i
direcred ar the second holding, and the implicic or indeed explicic assertion of a
continuing sovereignty in the German people, with corresponding restriction of the
powers of the organs of the Ewropean Community or Union. Particularly note-
worthy was the denial by the Court thar the European Court of Justice, or any other
European organ, could legitdmately be held 1o have comperence over its own compe-
tence, This extended o :]::n:.-'ing that the Union as 2 whole could be said to have
comperence-competence corporately. v followed therefore thar the comperence to
determine the competence of European organs must lie somewhere other than in
these organs.

From a German point of view, the Court effectively held thar i icself had chis
competence. The Court itself would have the final power of decision over any future
question concerning the ourer limit of European competence in respecr of martters
-;.'u:!-;.‘f‘l':lli] 1E% Gl‘.'”'l:l-ill]_'l-'. or CU[!'L"I‘.T]'I.i] g, alny 'i.l‘['. tl:“.' "-L'I rld.il]'[ltntﬁl r.'-::lrlbli.tuti{:l:l'l.u.l rigl‘l.u. Or
powers of the German federation, It would be for the Court to upheld the funda-
J[]f[]l.‘lls Ur {;’L‘I’fl:l-ﬂ.[] lL"IJ]'I:'ilil'lltiU[]H.l. |-il'||'||"|. E.[]d. fl'_'l'_':il.'.l]'ﬁ]ﬂ_'il":r' fin dl'_'lﬂ.'l'[]'l.l]'ll'_' thﬂ.' Ijl'.l'l.llt:‘i U:Iu
competence over Germany of the European organs. 1t would nor in such a setting
l'_'“[]:'ii.l'_:ll:l.' ir.‘iL'H- h[:llll'ld (18] rﬂ'_"il'.li:l'_'f T]'I.I'_' npini[m I;'I'F fht‘ ].".-C-_]- !ndttd, i."!'i MWL CONSTE-
tional obligations would preclude it from acknowledging a compertence of the EC]
soto mterpret EC law that it trenched upon lundamentals of the German constitu-
tion reserved to the ultimate democratic control of the German people.

Alchough Mr Brunner’s particular challenge o che validity of Germany's ratifica-
tion of the Treary failed, the Court thus left a marker, a line drawn in the sand, indi-
cating that there might be future challenges thar it would uphold if European organs
should adopr an unduly expansionist view of their comperences. There is an inter-
esting contrast with the UK's position as analysed by the House of Lords, The Lords
holding appears to imply that, so long as the UK Parliament continues 1o uphold
British m-crnlw.rﬁhip of the l:_ﬂ'.nmmunir:;, this imp|it:5 uphn|ding the SUPTEMRCy of
Community law and with it the interpretative comperence of the European Courr of
Justice, This does not clide the power of the UK Parliameny to decide upon a roal
repeal of the European Communities Act, with the cffect of unilarerally seceding
from the Community. An Act of Pariament to thar effect would be valid in che
perspective of UK law, wharever the Community organs might at thae hypotherical
furure dare think, say, or do. So. while there iz a greater flexibility concerning the
recognition of Community law and the extensive competence of Community organs

fCf N MacCormick, “The Maasoricht-Usteil: Sovereignty now', Furspean Lasw fournad, 1 {1995),
25500
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during the subsistence of British membership, there is again an assertion of last-resorr
supremacy of the United Kingdom constitution. From the Lords” point of view as
from that of the Federal Constitutional Court of Germany, the reason for the bind-
ing character of Community law is the provision of domesric constitutional faw thae
made valid the acceptance of Community membership and Community law
through accession to the relevant wreaties.

The same goes for other member states, For example, in Ireland the question has
arisen concerning the implications of Communicy law on the issue of rights o
obrain information abour the provision of abortion wichin the legal régimes of other
member states. Freedom 1o provide services might after all be presumed to carry with
it freedom to provide anywhere in the Community information about services
lawfully available in any member state, Freedom to provide services is, of course, one
of the fundamental four freedoms’ of Community law. On the other hand, Ireland
has taken a different line abour the lawfulness of abortion than thar which has
prevailed in che other member-states. By the eighth, twelfth, and thirteenth amend-
ments to the Irish Constitution, Article 40.3.3 stipulaces thar the human right to life
includes the ri,ght to life of the unborm foctus, SI.]FI]TEIH':‘ that the walidity of
Community law in Ireland depends on its recogniden under the Constirution,
through specific amendments o the effece of adopring Community norms and
competences. [n that case, it is a question ol Irish constioutional law whether the
right of life of the foerus (or indeed other rights) would take priority over contrary
pr:wi.l:inns of [:nmmuniry law, The Irish Eupn:mt Court has indicared 13 upininn
both that this would be the correce interpretation of the Irish constimucion, and chat
the Courr'’s reCognition of the validity of Cﬂmmuni'f}-‘ Lvw 15, from its point of view,
required by that very constitution, expressly amended for this purpose.”

This is the point at which it becomes blindingly clear why the issue characrerized
by the Germans as that of ‘competence-competence’ is of such viral imporance. For
the point of view of the European Court of Justice does not march thar of the courrs
in the member states. The ECJ has been author of a long line of decisions that have
effectively asserved the constituent (and thus constitutional) characrer of the foun-
l'.{i!ﬁ“l'l treaties I'-I:]r l‘h:: ':I'It"'r'!' IEgE] “f'l'_:lff: thﬂt T!'I.l'.'}" ].':II'I:]UEEH il]ru l]ﬂ."i[]g. l.]..'ht IEFEE -'I.I]d
complex body of law and pracrice that at any given time comprises the aeguds
commnautaire is (in the ECJ's perspecrive, at least) valid primarily on account of the
higher law of the Communities in its character as constitutional law, Hence the
European Court is committed to a different concepron of the basis of the
supremacy’ of Community law than thar which the states” courts acknowledge, o
the extent that they do reciprocally acknowledge the supremacy” doctrine. For them,
the ultimate validating ground is found in domestic constitutional law, whereas in
the view of the EC], the Community has its own constitunional chareer to whose

e

EEUC v Grogen [1990] LLEM 3530; discussed, with other relevane cases, [0 Rossa Phelan,
Revolt wr Revolnion: The Comstimational Bowndarie of the Swropedre Cosmnendty [Dublin: Roend
HalliSweer 8 Mawweedl, 1997),
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validity in its own right the ECJ is necessarily commirted according wo its own long-
standing doctrine,

This interlocking of legal systems, with murual recognition of each other’s valid-
ity, but with different grounds for thar recognition, poses a profound challenge o
our understanding of law and legal system. The resources of theory need to be
enhanced to help deal with a challenge full of profound and porendally dangerous
implications for the successful contnuation of European integration, We come to
the frontier of the problem of legal pluralism, and have w reflect on solurions to the
dj mfu][i.l.‘ﬁ ﬁ:" Fll'i'.ll'_"lllL'l'_' i.l'l'l.i.'l‘lllli.'i.t i[] tI'H: YETY id.l'_'il []:I'- plur.!]'uim.

Groundwork: ‘Law’, ‘Constitution’, "Constitutionalism’, ‘Pluralism’

The remainder of this chaper will therefore consider the character and implications
of the kind of legal pluralism that institutional theory admits. The context is one in
which we see ongoing challenges along the interface between the stare-law systems
of member states of the l'lunlptan f}:mmunit}', and the {-:{rrnrnunir:; |t,'g:i] order as
interprered by the European Court of Justice.

The starting point is one of embracing pluralism, By this, is meant the idea thar
there can coexist distinct bur genuinely normative legal orders. Two such distiner
legal orders can generate different answers o the same question, for example, the
question whether Henry is married to Mary and therefore not free 1o marry Anne,
or divarced from Mary and therefore free 1o marry Anne, This, of course, diminishes
the urility of law as a determinate guide to conduct ar least in the area of conflict, for
Henry must now decide whether to marry Anne or not, knowing that if he does he
acts legally and validly in the perspective of one legal system, bur wrongfully and
without validity in the perspective of the other. Which shall he respect, which floue?

The SUppOsInon 15 that law in all its specles hn:]nng;i o the ECMLS “Institutional
normative order’, This is widely prevalent among humans, by no means confined o
the context of states and their agencies. Institutional normative order, or law’, is
cercainly o be discerned in the European Union, both in respect of its member staces
and in respect of the "Community Pillar” of the Union, arguably also of the Union
as a whole. The ‘constitution’ of any such order can best be defined in terms of the
establishment and CIMpOWETment of the i'l,g{'.n{_'it'.'i (institutions in one sensc) that
perform the roles of enunciating, executing, administering or judging abour the
norms whose insticutional characrer is established by the very exercise of those
powers. Such establishment or empowerment is itself achieved by insticutional aces,
thar is acts guided by norms, To avoid an infinite regress, it is necessarily the case thac
some ultimately empowering norms be informal and customary or conventional in
character, OF course, it may be thar norms originally customary or conventional in
character can be reduced to writing and formally enacted; bur there is always a lasc-
line question what authorizes any such enactment. That can only bring vou back
either to a conventonal or customary normative basis, or to fArst-person assessment
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of the nghtness of upholding the order in question from the viewpoine of
autonomous morality. A normative system as an element inan imstirutonal norma-
tive order can be self-referential, and so it can happen that powers originally exer-
cised through empowerment by custom and convention are subsequently confirmed
and redefined through formal lepislation, whether or not in the form of a compre-
hensive “written constitution’. In a similar way, those who are called upon to act as
judges under convenrional or written norms can by their authoricative interpretation
of their own powers and of other constitutional norms cranstorm the characrer of the
original empowerments involved. The reading of the Rome and related Treaties chac
pmn,‘]ucq-d thie= i:ﬂn-cn:pl;inn of 17.||m]':nq:ﬁr|, Cnmmunil}' law a5 2 ‘new ltgn] arder’ 15 one
rematlable illustration of this, but the process is by no means our of the ordinary.

Formal empowerment of insttunonalized apencics like execurive, cours, legisla-
ture, depends, then, on norms either conventional or institutionally articulated. An
appropriately self-sufficient cluster of such norms of empowerment is a constitution,
O 4t any rae 15 the central element in 2 constitution. A constitution in this eI pow-
ering funceion always and necessarily imposes conditions on the powers it confers,
For the constitution, however skeleral, is always ‘above’ the powers it confers,
Constitutionalism as 2 minimal virwe involves duly respecting the conditional qual-
iy of powers conferred in this way and invalves {:uh.ﬂ:n'ing faith "-I.]”j." the [inn:rrrrr.rcd]
conditions of the respective agencies' empowerment. Since the example set by the
first ten amendmenes to the US Constitution in 1789, so soon to be followed by the
Dédclaration des droits de Ubmmme et du citoyen, there has been a rendency to hold thae
constitutions do not merely {(perhaps do not mainly) empower the main arms of a
gﬂ'l-'l'_'fl'.ll'l'l‘l'_'!'ll'p |:]|Jt ﬂl.‘il:] ]-'i}' ll'jl:}"u’p'l'l or sgate |.]'|.I'_' 'I'-I.I.F.lljl.‘ll'l'.lﬂl'.ll"'-'l[ Tight!‘i {:I"- thu!'it WI'.IU :'iTEI'I':I
before government. Sometimes, constitutionalism is taken to be specifically the
virtue of respecring those rights. T my mind, this is too absolutist 2 view concern-
II:I'lH tl]t‘ t_'l-'l_'"_' ILI'F L"ﬂli'I.L:“.tlll:] [y d I:l:]l']."n'-l'i.tL'l.t i.[:l]'l SerE L'IT!'[ZIIL t]'ll: FUWEL'H il' I'.'E]I'I:I'-ET‘:';.
Constitutions may set genuine conditions of validity withour including an
entrenched charter of righes. I remains a virtue w uphold these weaker validicy
conditions. Cleatly, a charter of rights sets quite strong conditions {in my view, desit-
:I['I-'.]-' sl:mng l:]l'lt:'i:] on tI'H: Fllﬁ'l.'l'_'l'.'i tl'.li: constitetion I'.'I:]I'I:I'-I'_'T‘.'i. E-IJT T.’a'iTII'I.l:]L“' I:ﬁl'.l'FI',‘."rl'.l'Il:l'll' I:.]'F
those powers, nothing would be constituted nor could the rights condition any
lawful governmental power, for there would be none. It is better, then, o say that the
conditions of valid exercise of governmental power may be weaker or stronger, and
hence constitutionalism can have weaker or stronger senses, Only in the stronger
sense does it involve the sirong condirions, embodying rights of human beings as
well as other restrictions and restraings on the powers conferred h}? the constitution.
For any speculation abour constitutionalism in the European Union, this is the
concepiual frame supplied by the institutional theory of law,

M e L ]:L'Il'.l.jul.i, T diritto come sistera di Eﬂl.'d.l:ll:i.tll .ﬁ'ag."u:.ral:lr.zrr}w, 10095y, 14361, discssed

in (3. I'inn, "The Place of Legal Pozivivism in Contemporary Constitunonal Soaves, Law and Phifeiopdy,
189 (1949 fu:'l|'|l.l'.'|-|!||.i||g.
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Consrinutional pluralism is relevant here, given my earlier more general remarks
about normative pluralism, There are obviously conrexts in which the constitunon
of one body can be, or be represented as, a subordinate offshoot of a ‘higher’ consti-
tutional order. For example, a public University mighe have a constitution wholly
encapsilated in, or validared by reference to, an Act of the state Parliament. Then
(assurming it agreed that the University has a “constirution” ac all) ic is clear thar the
University has a dependent and delegared constirudion, dependent on the swate
consatuoion, Much more questionable would be the issue of the constitution of, say,
an inernational church operating within a given stae. No doubr such a church
woutld have reasons of prudence (ar least) to ensure that its activities conform to the
state’s Laws, including any provisions in the state’s consticution about churches and
religious observations in general, or abour this church in partcular, Bur it would be
problemaric to represent the church in its world-wide aspect as validated by a single
state (any single state), Yet as a single international or universal church it must surely
have a single constitution as ‘constitution’ has been defined here (not as many consti-
turions as there are states in which ir operates), and surely also it must be acknow-
]ﬂlg::d to have law, ‘canon law’, or ‘church law', The church mighr well and migh'f
reasonably hold the validity of s constirution 1w be not conditonal upon state
approval in any particular stace. The stares in turn would be no less likely to consider
themselves self-suthcient. All those within which such a church operates are most
likely to consider the existence and legitimacy of their own constirution and lawfully
cornstituted |r:g_a| order to be :in::lt,'pl:m!t:n'r of any conferment of Power, or even
acknowledgement or legitimadon of power, by the church. That is not to say thar
there are not also states whese constitutional conceprion of cheir own legitimacy
expressly depends on some Form ol ecclesiastical or religious confirmarion.

So it would seem reasonable to say that here there are two sers of constitutions,
cach of which iz acknowledged valid, ver neither of which does, or hss any
compelling reason o, acknowledge the other as a source of its validity. Where there
15 a plurality of insnrutional noermative arders, each with a funcooning constiution
{at least in the sense of a body of higher-order norms establishing and condirioning
n'.']twﬂ nt guw‘.mmt I'ITﬂl I'.Il L - r.'-:], 'i[ i% rl‘{:l:'i:'iil-.l]t rhﬂ.r t'..'ll'_'}l :II:]{ I'I“"P!'Itd.gli I'I]i: ltgiti [MRCY []:F
every othet within its own sphere, while none asseres or acknowledges constitutional
superiority over another. In this case, ‘constivutional pluralism’ prevails.

Applying the analysis

T[ IMUSL hl: nh‘finm ]'I.I.']"u'r' Tl'll'_' Htﬂtt\d 'I:I::I'I'll'_'t"l'!lfl.'lﬂ.l ill'.IFll'(]'-'lL'I'l ]H‘.'il]"!‘i LM t}l.l'_' E[]Tltt]’[][]ul’—
ary European scene. At least on the face of ir, constitutional pluralism obrains among
the member states of the European Union, and certainly berween them and non-
!Tll:m].'"'_']'?i. F.l‘]'il: 'r'EI.Ii:I'J i.1.}" {PF {;i‘.’f]’[!.‘i[l}"}_"i l;."’l.“'l:'il-l‘ll.l.[llul:! Ilh ot E{J!'I.L“.l.lll::ll:li:.ll [alyl .H'I.]." gr&t‘.ll L‘ljm
power b].r or under the Danish consttution, nor vice versa, and so on for the other
member states. Certainly, in so far as cach of the states is constitutionally commirred
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to respect for international law, each at least implicitly acknowledges the legitimacy
of every other, since all are legitimare and effective entirics in international law, Buc
it is open to question whether this implies a common constitutional (and thos
power-conditioning) foundation for each stare in international law. Here, a different
View miEhr be held from the vii:*wpﬂint of the Methedands, 1o the extent thar the
Durch constiturion granes overriding effect o all international obligations, includ-
ing treaty obligations.

The European Court of Justice has declared the law it adminiscers to be a new
legal order. an order of a new kind, and has declared thar this law enjoys “primacy” or
supremacy” over the state law of the member states (the "high concracting pares’ 1w
the foundation treades). In its guise as new legal order, European Community law
secms at |.I'.'ﬂ:‘i|.' F‘{:lrﬂ'l'l.tiﬂ”.}r W[:l]'th}" T I'.H: rl.l:}l.'::d b dd FLI.I't]'I.I'.'T instance mnﬁrnajng thﬂ.'
theory of constiturional pluralism. The idea of its being constitutionally dependent
on [I'lﬁ' ITII:'ITII'!IEF stares or dy one ‘EIF rhtm i."i 4ai rhﬂ Viry lﬂﬂ:‘f-t PL'”.' il.'.l li.'ll.'lt.'iri.[]l'l h:r I.'l'.l::
claim of “primacy” or ‘supremacy’. The converse possibility of the states now being
{H’ﬁﬂ.‘itiTllIiﬂn.‘lll}-‘ dcpcndtnr on the Communiry 15 difficult to sejuare with constitu-
tional decurine and constitutional jurisprudence in the staces themselves such as was
briefly reviewed above. Ar this seage, one should not prejudge the question whether
m the end some form of pluralistic analysis s the correct one. Certainly, any
approach thar precluded this possibility a priori would seem unreasonable. There is
Al l:'ll'.'l'_'l'l. {I'Ll‘L'!'iﬁ“l'.l I'll:l'l'.'. T |:H.' Erlﬁwt]’td .'l".“:f FLth]'I.EJ' dut‘ LH'I.I'_'I. l;.'.'ll.'l‘.'ﬁ.ll mnsidl:l—..i.ri[:ln-

Clearly enough, we can make little progress in understanding this legally poly-
centric, pluri-systemic, multi-state legal order (or conglomerate of legal ornders,
perhaps) withour some reasonably articulated theoretical framework. Yer just as the
theorists have tended o neglect the problems and opporrunities posed by the devel-
opment of the European Union and within it European Communicy law, so on the
other side the approach of docerinal scholars in Community law has seemed some-
whar defensive toward the need for theory.

Drespite the challenge of a claim that here we have law in what is somechow a new
form, maybe a new sense of the term “law’, not many scholars seem o have been
stirred into deep consideration of the theoretical underpinnings of doctrinal study in
European Community (hereinafter "ECT) law. Even ouwstandingly insightful and
provocative work like that of Diarmuid Rossa Phelan seems sometimes almost
aggressively anti-theoretical, The following passage from his Hevolt or Revolurion 1s
(with respect) sympromatic:!!

Wider perspectives are not considered, whether they be guestions of justification in the sense
of evaluation by, ar soundness in respect of, any extra-order principles or values, comparative
tederalist perspecrives, or legal theories, [The| ‘order approach’ [taken in Hevels or Revaluion)
is an extension in the conwexr of relarions berween legal orders of the inrernal approach o law,
and is humbler than considering the orher approaches listed bur has the advanage of wrying

I Phelan, Revodr or KHevoduiion, 3—4. 1 have omitted the authoss footnote cistons in the -’.lIJLIlL'\d.
passge
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ta avoid the debates which surround the perspectives of justification, the murually dispured
positions of federzlism and seates” righeists, and legal thearies,

Phelan on the whole chooses to ignore the exrent to which his own position and
approach belong fiemly within theory. His way of dealing with the situation is not
really to abandon theory, but two absrain from argument with theoretical positions
Utht"f tl]H.I'I. |:]i.5'i WL, Hi."'l (L Pﬁ}Ei.t:iHl] i.!'i d {|u:l|'iFi¢:d Pi]ﬁ-ifil"i.}im. HI"Ll ITI:HL""!'L'E I.'|'|.at tI'I.ETﬂ:
are legal systems, and thar they can each be understood from the inside, in their own
terms (“hermeneutically’, one might say, though he does not). A doctrinal under-
standing of the rules and principles of a system so understood gives a genuine though
partial picture of a social realicy.

Phelan’s positvism does however exhibic a qualified character only. This becomes
clear when, in discussing the fundamental rights enshrined in the Irish constinution, he
exhibits himself as willing to aseribe these to a source in natural law that guarantees their
validity despire the presence or absence of confirming norms of enacred law. And it
seems that he wishes not only to say that agenes within the system think they are uphold-
ing narural rights, bur w give it as his own opinion thar they are in fact doing so.

The ‘insttutional rh:,tnr_'r” g_iw;ﬁ no grmmql Foar nhjm;riun tor this internal-ro-the-
order way of approaching questions. One should, however, be careful 1o avoid
begging the question of how many distince orders there are: and the issue of the
ontological character of natural rights had better be laid ro one side at least for the
moment. Subject o modest cavears of this kind, there s no reason o doubr that
F]'I.ﬂ]-"l[]l.':' thﬂ:l!'ﬂ.'ti'l_'ﬂ] -'l.EJ I.J]'ﬂ'l'ill'_']'l LArt I'"'_' 1|‘H.:urﬁug|1|.].' |:“.'|F| Fl.l.l ﬁ.:l]' J_.Il.l.f!il.l.llt I;J'F t] e i[]LlIJ i.l:r Tl
which we are at present embarked. But the theoredcal issue will have to be pursued
NI dﬂL"F‘I}' 1.]'[:3]1 Phﬂ.'l.u.rl tn\fi..*iagi:ﬁ. [I'I t‘.l::irl:i:r.‘ui;.ir, l ]'I.;I:‘i .l.'.":tl'l :‘FH.id. :‘if‘iﬂ]’ﬂ.l t:i[l'll:}i-.
deeper thoughe needs to be given o the question how we are to understand systems
and linkages or interrelagionships berween them.

ﬂummunit}-’ j'l.l r.i.'iPl‘I.'ll!l’:l'lEl: on [:nmmunit}r ].IW

From carly in the history of the Communicy, previously *Communities’, and partico-
larly in the development of the European Economic Community, the European
Coure of Justice ('EC]") took a strong line in the development of the law through
interpretation of the Rome Treaty and related Treaties. Critical decisions in the
tormative period of the Community held that the Community constituted a new
|-:E:.‘I.|. order. First, this was characrerized as a new lr:g:t] order of internatonal law. But
later the concepr of ‘international law” was dropped, and chere was said o be simply

d e |1:|,.;H.|. {!I!'IL:I.EI. ar dn E}l'-l.lt‘r [+ gﬂ'?!ﬂ]'- . 1

1z rI-I'|.-|! EI.'l'I“.-ﬂl'll-I:' ﬂ'F CASCE i‘-\. '|'¢'|.'I.I kl.'l':!l'“l'l'.: 2= r.'ﬂrril::l!l.l rl}' [ L= _'I";n'l:';_' l":i?] (TI".I?I'i.l'?.l .|r.':|l:|1 r |?'Irf.dll".|1luzﬂﬂlr.l.’
Awitnistrgic der Belarsivgen [1963] ECR. 1, case 6/64 Con ¢ ENVEL [19064] ECR. 385, case 106/77
Armanirtrrazione deile Fimarzce delly Staro v Simmenthal [V978] E.CR 629; for o lucid but exiticu] exposi-
v, soe Phelan, Saeed, 35120,



Suridical Pluralism and the Rivk of Constitsetional Conflice 107

The norms of this order include express treaty norms, norms made under powers
conferred by the Treaties, and norms explicated as tools to assist interpretation of the
Trearies, under the guise of fundamenral legal principles applicable in EC law. These
]::-rin-::ip|c5 are founded on an appreciation of the values imp|il:jr in the Treaties and
on the values of legal order inherent in the common juridical experience of the
member states. All such norms have been held directly applicable and directly effec-
tive {in appropriate cases) so as o confer rights and obligadions on citizens of the
member states (now also ‘cinzens of the Union), This law of the Community has
been held to enjoy ‘supremacy’ over domestic law. Correlative with this assertion of
SUpremacy has been the docinne that the member states in :I.l:l:\tt[ing 1 the
Community necessarily transferred to it a part of their ‘sovereign rights’.!

As often happens with developed bodies of law, the pach thar Community law has
taleets now seems to have a kind of retrospective inevitabiling. When we see whar the
makers have wrought, we are apt to think, “But how could they have done otherwise?'
It 55- I'.“H'-i.l'_'l.]]‘l i:l'ldtl'_'l'j o 'Lln:tgitli: thirlP ]'l.:l.'n.']I TIE ';J.t"fth]i]ﬁl dl}'{f_']'ﬂ]'lr]}". 1[;'.'[' :iT |'1 "|-'|.'I:]]'r]'| tT_‘f'iTlE
to exercise the required feat of imagination. What if the ECJ had held from the ourser
that the Treates merely consnrured a body of regional internarional law with specialized
organs established to secure observance of it?'* The obligations arising under this law
wotld have been obligations of stares to maineain their law in such a condition as to
satisty their international obligations. The resultant rights and obligations of individual
legal persons would have been mediated through national law, adjusted by one means
or another o achieve conformity with the said internatonal obliganons.

It is not inconceivable that this could have worked as a successful lepal basis for
.U.EI'.I i.E\'i[]g tI:IL‘ t‘u:nﬂlnic ::ind P[]]iri.{.'i:l; H:i s t[]‘r'i:‘iﬂgt'd ].'.l}" t]'H: Shates a3t l‘ht t]'n'.l:: "[:Hd.[:lrl‘r-
ing the Trearies. The parallel case of the European Convention on Human Righes and
Fundamental Freedoms helps make the point. That states are obligated to observe
certain norms in favour of their ctizens and others within their iun':uli-;:tiun does not
entail thar these norms must have direct effect so as to be enforceable fpsa jure in a
d.(]l'l]ﬂti.l'_' Context |:J':|" ]'.I‘ill'::iﬁ "l-"a']'l.l::l ]'I.[]]d. tlu:llr rightﬁ ]'I.ﬂ"u"t' I.-.IL't'I'I il:'.lF]'il'lgl'."d.- ..]-II'I'I: LIKIE
Human Rights Act 1998 indicates that there even exist ways of domesticating obliga-
tions undtr[;l.ls‘.tn T]'ll'l:]'LI.EI'I alhl inh:rn:!TJ'nn;ll l;.":'l!'.l"ul'l:l'lri.[:l]'l 1_']1.:" |E."ﬁ"t" "I'IC 1||Ii]'n:||_'l:‘ CDHE'[i-
turional authority of the state’s own legislative and judicial organs unimpaired thereby.
For the Courrs are charged with the task of so interpreting the domestic laws of the
United Kingdom thar they avoid, so far as possible, conllict with Convention rights
{as British Courts interpret these in light of the jurisprudence of the European Court
of Human Righus). In the case of any Act of the UK Padiament thar the Courts find
impossible to interpret as compatible with Convention rights, they are wo issue a
‘declaration of incompatibility’. Te will then be for Governmene and Parliament o
decide how, if ar all, 1o amend domestic law to climinate the incomparibility, and a
simplified legislative process is available to this end.

13 See Corea [1964] E.C R 585 ar pp, 5934,
1 See the writers and wri.Liub"n cited by Bossa Phelan ar Beapads, 23, and the disoussion [p. M5=7,
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However that may be, the European thearre exhibits two different ways of achiev-
i.I'IE COIMImucn ]L"Ed.l. .l:t:.irl.du.:l‘d.li ;t]tlung d d.i."u"ﬂ.'f:'i:i t:f' I:]'I'- states, tl::lL" ":1 rl:nrnui:li.t].' "u’r'il}"l| tI'I\'.'
‘s generds interpretation’ involving a ‘new legal order’, and the ‘Convention way’,
t}le "lnl:i:nl'.lijullalist i[:ttrprtt;itiun1. \Vht‘ﬂ." state ltgili “fl'_:lt'f:'i i[]lfl'illi.'t "!'!':it}l. :':l'.'lml:.irdsi
binding in public international law. There does not seem to be any evidence thar
]!E'l."ﬂ."]."i (}FE{JmFHﬂDEE "-’!'it]'l. T]'I.E Human R-Ig.h.['ﬁ '[-L.d'ln"p'l:nﬁnn |.'.|.'.|."|."t' hr_'::n .EF:C[':I.I'."IJ.'.:IT]_'F or
at all lower than levels of compliance with Communicy law, so from that point of
view one way might be considered quite as good as the other.

Would an ‘internarionalist’ interpretation of Community law, had it prevailed,
have been worse than the acrually prevailing “sed generss’ view? As of 1938, say, was
one or other clearly the bewer answer in serictly legal terms. Even now, could one say
that the view taken by the ECJ in Costa, Van Gend, and the other cases of the famous
series was, after all, the wrong or a mistaken view? Or was it always right, or has tme
made it sof These are puzzling questions,

Plainly, the issue is not a merely arbitrary one. There are solid and reasonable
arguments eicther way. A persuasive case can be made for the view thar the implicit
m:::d.‘i nf d 'r_'nmmi:ln rn:arl-‘.l:t:, dal I.t":'l“'l l:l]TIjL' L‘nmmu[:lllt}; i.l'l‘L'!l.l.I'Jt' J ntﬂj E;;}f 1.]'|.|: Larme
law 1o be in torce with direct effect throughour the community, and therefore w
override any conflicting or compering local law, Whoever signs up o a common
marker signs up 1w exactly such an enterprise, and the Court in derermining in
tavour of the sif generis view simply draws our the implicic assumprions of the enrer-
]'!ll'ili'l'_'- HL“.' t]'l.ﬂ'l":‘ i..‘i dl Pl:r.".:u:.i.#"l'l."v:: counter-case th-"ll: l;l}"!-i siress omn thﬂ.‘ i.l] i.tiﬂl H.I:H'.! L‘ut:ll'ln Li=
ing recourse to international trearies as the basis for the foundartion and subsequent
i:n]:'l.rgcrnl:rm, Tl.'l"l:]iﬁl_.ﬂri[]n, ﬁnd rr.fnrrl.‘.l “‘F T]'I.I'.' L.]Tlif'll.'l. F.l_l'l.i"i- conter-case EFEL“.'E I.'|1:3I.'
a more narural interpretation of the whole ensemble would be one rooted in incer-
national law, especially in the principle pacss sune servanda,

Reasonable views reasonably statable come into conflict over an issue like this,
and there will be more than two or even a few possible formulations of points in
i.H."i'il‘l:. T]‘I.ut hl:il'l.g Ak, Wi Are FJt‘fhﬂF:‘i i.:l'l.L'E:im:d. :‘iimi]l._'r' tin :'ii.:I:r': H':q:"rﬂ.']l.n. hu:lll."tmdjr' st
sertle the issue, choosing among reasonable alternartives.” And this, we mighr further
reflect, is just whar happened. The ECJ did serde the maver. Staring with quite
skeleral provisions in the foundation rreaties, and working incrementally over time,
the ECJ has built up a substantial jurisprodence in which is enshrined the s generds
view and a series of subordinate and sarellite determinations which give body ro the
view. It is characteristic of such an incremental process o find thar the scope for
determinartion in larer cases becomes steadily more constrained the larger the body
of case-law and docrrine has grown, As the materials for interpretation expand, so
the scope lor acts of interpretation contraces. Question by gquestion, the ‘right
answer' thesis gathers momentum, and the air of recrospective inevitability thickens.

Yer how can it be said thar the EC] has sertled the mareer? o say it decisions
ought to be accepred as setling the question is to impurte o it a normative author-
i.l}" t dﬂ’:ilﬂ{: fl'li.!'i ﬂ.n{l |i.|'\'.'.ﬂ." matters. Hul‘ o il.'liiti.:F}' !'il.l.‘f_":'l AIL 'im pllt:ltilm ‘..'l."uu]-lj ]JE 1 re-
enter the discussion of the proper interpretation of the Treaty-constitured order, and
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thus o reopen a version of the question thar the EC]J is being said to have authori-
tatively closed. There is an obviously paradoxical qualicy in the answer thae the EC)
necessarily has this authority because it has interpreed its own authoricy in juse this
Wﬂ;:r', an Dh‘r'iﬂl.]ﬁl}r {[L]{‘.':rinn—hr:gging .'trgumr_':rll 'r\'l'll:]:‘ﬂ: 'E[J]'I.E]Ll!'ijﬂl'l. 5 ﬂlfl’.'ﬁd.}" ﬂ}:ﬁllmtd
i its premises. Such paradox, such question-begging, such circularity of reasoning,
i% ]::n:r]mps builr into our VETY umlr:rsrnnding of system. The hig]'tt:ir :ll]l’h“l.’iT}-' In any
normative order can appeal tw ne higher positive confirmation of its own authoricy
than that enshrined in its own jurisprudence, !

But the very situation we study is one in which the issue of highest or ultimate
authority is irself at stake, The EC]J is not the sole actor here with pretensions to ule-
Imate -"I.L'It]'l.(]]'i.‘.}". Thl: ]'I.i.!..r'hﬂ‘_"il 1]"1|_‘lul1;1|:1 ‘I.:lr l[]‘L‘ ITI';‘.'r[]].:IL']' Stdles ijl:'ﬂ.l IJL"'.'.]“H "a"u"i.thi.l'l
normative orders in which they claim ultimate authority to adjudicate, and are accus-
teined o approval, or ar least acquiescence, in their doing so. What if they charac-
terize the legal order of Community law in rerms different from those used by the
ECT? Could they rake the line chae the ECT {and other organs of the Union and
Community} excrcise powers delegared by the states through the Treaties, and are
therefore not uleimate authortes after all, but mere dclug:ncﬁ? C-:rr.'L'lnl}r. the :lr_']::ga-
tion is complicared by the face thar cach member state is under an obligation of inter-
nﬂfi.ﬂl'l.ﬂl lﬁ"u’r' T CWETY [:lt]'ll"ﬂ' by Tﬂﬁ-l’.‘ﬂf_—t i FI'H: same terms TI'I.I'.' ".'I.I'.'I'.':i:'ii.l:]l'lﬁ UI'- l.'h':'
delegared authorities. These oblipations, however, cannor logically be interprered as
including an obligation to accepr #s hinding a decision raken under delegared
authority thar goes clearly beyond the proper range of the delegared power.

In fewalt or Revolution, Phelan poises the problem of European polivico-legal
development on just this deliberatve fulcrum, He critically scrutinizes the jurispru-
dence of the ECJ in relation to the docrrines of i gemeris legal system, supremacy,
direct effect, transfer of sovereign righes, and the rest of it. He sees these as highly
contentiows, endentious evens he considers them to be doctrines derermined by the
will of the court not by the will of the high contracting parties w the Treaties (for
the Treaty texts are silent on many of the key poings). He roundly rejeces any notien
of retrospective inevitability. The argument above concerning the renability of the
‘internacionalist’ conception of Community law is indeed little more chan a pallid
summary of an argument developed colourtully, rrenchanely, and at some length by
Phelan. The ECJ, he contends, could have taken a less federalist line, one less corro-
sive of the H:ﬂ:n:ignl!_'r of the member states, less tl::nd'mg towards an assertion of
sovereignuy for the Communiry, that is, of the competence of its organs o determine
tI::I'L'iF LW TR EﬂI[]PEit[ILf.

The conclusion to which the argument drives is thar Europe has reached, or is
Lt'L'[L"Tii:IE L | lI:H:' I."‘I.'i]'l.}i.. UI: i li.'f:i!l-i.:'i. Tl:]ﬂ.' FJJ‘th::[]l :ili ll]-H.t l:]l:-a. l:li]r.lE]i.LT c}l'_n|:1|'lg;1tiﬂn$.
Constieurional courts, or regular supreme courts in some cases. exercise a vial

1% For a valuable discussion of selfreferemialicy within sysrems, See G, Teubner, Law @ an

.-'|1r.|’.u|h'.'r'a.'."c .':-:|.u.'m:| {Oxhord: Blackwell, 1993), 312, and see also [ Maher, 'Communiey Law i ele
Marional Legal Orden A Sysrems Analysis', fopenad of Common Marker Sis, 47 (1998), 237-54, Ms
Maher kindly Let me stizdy her paper prior o s publicoon.
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responsibility to uphold constirutional norms and in particular constitutional rights,
human rights as guaranteed in constitutions, Constitutions {(where not the produce
of custom and statute in mosaic) represent the uliimate exercise of popular sover-
eigney, the self-constitution of a territory’s inhabitants into an organized state whose
organs act under the restrictions agreed by the peaple, most significantly restrictions
in favour of individual rights, Where a state has acceded to the Community and
Union, making appropriate constitutional amendments o thar end, the constim-
tional tribunal must undertake its task in the light of the constitutional empowet-
ment UF CUt’I][Jlunjr_}' I.'.‘I."r'!'. TI'Ii.:'i 'l-".'”.l Ii:l'l.l:l'l.l.l'_:lii: d I'_:I.I.]t}" (K8 ]'I::I"r"l: fﬂgﬂ.ld T ﬁllfhﬂ[imfi\rf
interpretations of Community law supplied by the EC].

Can ir, however, include a dury o accept withour guesnon the ECJ's conception
of the constitutional responsibilities of the national court under the nadonal cons-
tution? One quite natural interpretation of che docrrine of legal order sui generds
yields the implication thar the EC] may and must do this very thing. For the EC]
considers the obligation of the state court o be one arising directly under
Community law. Yet, setting aside the case of the Netherlands, and the special place
the Dutch constitution gives o treaty obligations, including the Communicy
treaties, state constitucional or supreme courts, by an equally nacural interpretation
of the domestic consttution, reach a different conclusion, They hold, as we have
pointed out, thar their obligations derive from the national constitution, including
such amendments validly made as have rendered domestically effective and applic-
able the norms of the Community legal order, including the norm that authorizes
Article 177 references o the ECJ.

The dilemma: revolt or revolution?

Mational courts which implement Community law thus find themselves doing so on
a ground different fram thar which the ECJ regards as mandating their doing so. The
EC] considers the implementation of Community law by national courts to be
dlre-;:tl_',' n:quin:d h:.-' an BEC constoitution, and considers the doctrine of primrun::.-' or
supremacy as applying (above all) to char constiturion. The national Courts consider
Community law, constitution included, as applicable only in virtue of national
constitutional law. Herein lies Phelan's dilemma of "Revolt or Revolution'. He warns
tl'liit l‘hE I'.I‘n::'il'"t ll:!.;il] :'iil:ual"ll:m cannot lil:'it ﬁ:l]'t"'u"ET. I{E}" DESE CASes ane Im'.'l.[!d. Lo ﬂfi:‘ﬂ:-,
if, indeed, they have nor already arisen. The highest courr in some state {or in more
than one) will be driven, he suggests, to the point where one or other of two parths
ITHSE ].':-E I.il.l-'.E:l'L- E:il.hfl.' ]U_:r'.'ilt_'r' i} 'l:ultlmunit}' ]-'d.'l-".' "l-".'il.l E;}H'_'l'_' t]'li:rr.l [gu} _‘iETll'_'til'"'.l ek
lutien in their own stace, a constitunonally unauthorized change of the constitution
that will effectively transfer the people’s sovereignty to organs of the Union.
{According to Sir William  Wade, this has already happened in the Unired
Kingd-;}m.}m O loyalty to the constimution as expression of the people’s sovercign

18 Bee the discussion in Ch, 6 above,
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mastery of their state will sanction a revolt against the constitution of the
Community, and the decisions of the EC] thar have created it

Phelan’s case for his thesis is laid out in three phases. First there is a lucid account
of the evolution of the Community legal order. The author sees this as anribuable
mainly to acts of will of the ECJ, which have developed norms well beyond the scope
of the foundarional Treaties. Secondly, there is an account of French consnrutional
law and of the jurisprudence of the Consedd Constirutionne!, together with a shorrer
account of the posture of the Comsedl dFrar and the Cour de Cassation wowards
Community law as developed by the EC]. Throughout, there is a contrast berween
qu-::.sl;irrns of ulbimare competence ]':u::mv::{l ir the French constitutional ].':-l:rs[:ne-;.‘l'l\'e and
similar questions viewed in the perspective of the EC]. Direcr conflice has so far been
:-_'I_'i"ﬂi_l:lﬂ."dl I]l_l.[ [E'I{'. rﬂl‘iﬂn.’l]c ‘ﬁ']'ll::]'ﬂ'h'}r rl'lf_"' FT‘:'I'I"_'I'I: corares toeat i.t s c::-n.*il:itut:iuu.'l.[ e
implement Community rights and obligations is in clear contrast with the ECJ%s
rationale for this. There is theretore serious potential for a conflicr where the differ-
ence of rationale vields contrariety of practical decision.

Thirdly, Phelan gives an extensive trearment of Irish constirutional law, and partic-
ularly the Insh consameonal punsprudence of fundameneal righes, which in wren
includes the theory thar these are pre-consticutional nacural righes transeribed into the
constitution racher than invented by its drafters. The aborrion decisions have already
been mentioned. Through a sequence of highly newsworthy and controversial deci-
sions, the Irish Court and the ECJ succeeded in avoiding a direcr conflice. It remains
the case, however, that the [rish constituton recognizes as a human righe the right wo
life of the human foetus, and requires its judges o upheld this. By contrast, most of
the other systems within the European Union reject this, taking the more restricrive
view thar rights commence ar birth, not ar conceprion, and permirting abortion in
varions legally derermined circumstances. In some states ar least, there are grounds in
turn for considering the legal regime in question to be one thar embraces respect for
a worman's right to privacy and control of her own fertility. Believers in (rival versions
of ) fundameneal rights can find themselves here in a deep conflict over the proper
interpretation of conflicting rights. If the conditon of European law is not such as to
leave different state-societies, different SOVErelEn pﬂlp]::.'.'_. to reach their own conclu-
sions on such issues, intolerable pressures will build up. Yer the hitherto evident ambi-
vion of the EC] to forge a judge-made constivution for Europe poines inevitably,
according 1o Phelan, in the very direction of setding a Community-wide resolution of
this and other similar issues one way or another.

Is there then a remedy? The author believes so, and puts forward a proposal in the

Folloow ng r:rm:-;:[“_'

(Al European Communiry law constinmtional rule [oughrt ro bel adopred o the effecy char the
integration of European Community law into narional law is limived vo the extent necessary
o avoid a legal revolurion in narional law. The exrent to which such limiarion is necessary is

17 Revols, 417 Lo SUPPOILIngG argument, see pp. 41728,
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tor bee finally determined by national constirutional autherities {such as the Supreme Courr [of
[reland] or che Consedd Constitnrionned) in accordance wich the essennial commirments of the
nanonal legal order, nor by the Courr of Justice.

He argues thar already within BEC law and jurisprodence there exise adequare
warranis for a development of this kind, Clearly, there may be differences of ‘essen-
tial commitments’ in different national systems, and these cannot but generate some
lack of uniformiry in the law across the communiry as a whole. However, this would
hE l'l'_']'ll'_:lﬂflfd. I.'ulE:r.'ll:l]i:: Fﬂ.“'ll R ':I::Irn[:n l]nit_'r' l]"l.:li i [J:Iu'l-'il_"'.\" i[t]'l.l'_' L]L"L'Il?ii"ﬂ'l: ?it\'_"r.l WMICTE tﬂl:'i.l'.']l
by a ruling of the EC] aimed ar establishing a rule of EC law that protects funda-
TE10 t-.l.l. L‘{:I:II:Irni.l::rm.' s ¢ven "u’!'l'll‘.'l'l t]'l.l'.':'iﬂ." are in I:]PF“HI'.'IJ. o g bt i.l'l. diﬁ-l'.']'ﬂ.'nt sCates.

This is an interesting and suggestive possibilit. There is, however, one potential
weakness incernal to Phelan’s argument, whether or not other objections can be
mounted from outside of it. The author’s critique of the EC]s development of the
sud generis view with the associated doctrines of supremacy, direct applicabilicy, and
di'l":ﬂ'.'t I::H'-l'.'l'.'T. ES Fil.'m]_'r' F.Ir:.'mi:ﬂ.‘-r] LMl oan H.l.'.lf'iﬂ."[l'i:ll: ':]Iu 1.':{].?I.i':i.t Iﬂi.'[]'ll::lt'f-:'iiﬂtt' Conment oo
any such doctrines. For stares such as the Unired Kingdom and Ireland, which
ﬂl‘.l‘.tl’iﬂd to I.'I'“:' E:]rrlmllrli.tii::‘i I:]I'I]:f' SOIME tiime H'Ilh:'ﬁ."{i'l.ll‘.']'ll.'l}r il !'il.I.‘L'['I I'_:I.l'_'l_'if'l-i.[:l]'l.:'i bl {-:I'”f'ﬁ
and Viw Gend, this is not ar all convincing. For these states signed up to the law of
T]'ll: r:[:lrnml.:ln'il'_'r % il: WS lllldi:r‘.‘il‘nnd Ak l'|1r_' time {:IF thtil jﬁ}i.l'li.]'l.g. E-'I.'L'[] ﬁJr Hf:igj[]-'il
founder members, there have been several occasions of Treary-revision which have
provided the opportunity, had anyone taken it, to set out the terms of & new view
that would partally repeal the jurisprudence of the EC] and radically cut back the
acquis communauraire. This has not been done. So one parr of the case againse the
]L"giti.]'[:lﬂﬂ_'_'r' []'I- Lht AT gﬂ!ﬂff 'l.'i.l'_"l."u" ORI Lo hﬂ :"iE]'i.D'LI.S]:f' []-;l.'l-'l.'ﬂ."d-

Certainly. the difficulty of defining a reduced aogueis communantaive would be
formidable, so it 15 not o be wondered that no Intergovernmental Conterence
appears seriously o have avempred such a task. In effect, the Community and its
lawe have evolved as they have evolved. There have been controversial landmark deci-
sions, such thar at pardcular poines in history a dilferent (and perhaps more
Cﬂu[ll:lll.s]' '[mjl;,'cl,"l:llr:f' I:IIF dq‘vﬂﬂpmq‘nr Cl:ﬂ_l.h:l I'l;l.'l-"':" I.-.l\'_"l:"l.'l I.'r:ll:!.‘vll i'_::lr EE]-{: ':[:Irnmun:i t:f'. I.}I.l.t
these are nor mateers of a kind thar permic the wrning back of a clock to an carlier
moment of decision and deeming a different trajecrory then o have been traced. In
some measure, the choice at any moment is thus an all-or-nothing one—ro keep
with the evolved system you have, or to abandon ir forthwith. Mo state has ver raised
the latter course as a serious possibilivy. The former is not incomparible with trying
to develop new norms that set a more cautious course for the future, and a pointer
in thar dircction may indecd be found in the pr:wiﬁin:n.l: about :-i1l|.'.l.1-i|'_:“:ITir_'|-' i che
Maaserichr Treary.

However that may be, it seems better to consider the character of EC law as being
now settled in the general direction of the ‘new legal order s generss’, rather than o
raise the possibility of some such radically differens approach as would be involved,
say, in trving o rescart conceprually on the basis of a purely public-internationalist
r-::..'l.ding '.'I'F r|1-: treares :I.I'H.'I Hul‘.l-rn:;lt}f dtfil‘iiunﬁp ri:t;u].‘].tlll::ln'.-i I]Il.d. :J::il.‘E-Eli‘.fL"S. rI-I:l.'E' ﬁlll.:}r
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real guestion posed by Phelans proposal is whether it could iwelf be reasonably
accepred as a new principle developing current EC law so as o sertle in a fresh way
the boundary berween EC law and national law. The guestion is one abour how o
serrle boundaries berween interacting svstems on the assumprion of non-hicrarchical
ranking berween them. In the spivit of the theoretical position stated in the second
section of this Chapter,'® 1 shall now to take up this issue,

Constitutional pluralism or constitutional monism?

Legal systems are not solid and sensible entities. They are T]'L::nL[E:['Jl'—n-['lir:n:;tﬁ.l'J prod-
ucts of particular discourses rather than presuppositions of them, Cerrainly, their
existence has effects in the ordinary world. For much chat people do, especially when
acting in governmental roles, is guided by law or ac least by beliefs abour law. These
beliets include belief in the idea of law as 2 systemic enterprise, tocused on an
ordered, self-consistent, and coherent body of norms. To postulate the existence of
the ']i:ga| .1}'5b::m’ as 4 kind of ‘rr_'gul::iri'.':: ideal™ is a Wiy if making this :imt”igih[r,-
A closely connecred idea is thar of ‘lepal order’, which is the kind of, or aspect of,
social order that we consider impurable o the face that people, especially when
acting in official roles, orient their conduce to satisfring norms of the legal sysem.

The idea thar there are ‘governmental roles’ supposes some strucrure of govern-
ment. For this, we have 1o imagine thar there is some kind of systematic normative
conferment of competences of the kind thar was carlier characrerized as ‘constitu-
vonal’. Hence iv is a vruism dhar those holding governmental roles must, ar least in
parr, erient their conduct towards norms thar they impure to a legal system which
they represent to themselves and others as binding, that 1s, as one they are dury-
bound to accept and implement. Legal system and government wichin a modern
territorial state have certain distinetive features. Such a stare s 1 coercive associarion,
its legal order making provision for physically coercive enforcement of its norms,
through forcible implementation of punishments and civil remedies for breaches of
primary norms. Organized defence forces are maincained o protect against exrernal
violations of the internal order, and these may contriburce also to repression of inter-
nal disorder.

M Spp B Mac ormick, “Beyond the Soverzign Srare” (1993) 36 MLR 1-18: "The Maascriche-Urreil:
hovernsgnny Mow' (19935) 1 Enrepean Law Jocraad, 239-06, "Liberalism, Navonalom, and the Posi-
Sovercign Srare” {1996} 44 Policiead Seefes, 533-07; the presenn essay is in very similar rerms go the 19935
papes bat dn the meandme [ have been subsantally influenced by Catherine Richmond'’s powerful
Preserving the Idendicy Crisis: Autonomy, Sysrem and Sovercipnoy in Eurepean Law', in {1997) 16 Lo
aidrad ."".I'.u'é'usul,-.l.E!p. BP0, alse i Moo ommick ['1.|1nsrr|:||.'|::i|1g [;.'g.'li .";]":n:-m':: 'F.1:|n:r|1-:'=n Uinten’ 10 .I'..e"gn!nr
Theary (Dordreche: Kluwer, 19971, 47-90; of, alse oy oven "Democracy, Subsidiaricy and Cidzenship in
che "]':IJ:l'-l'El|:l|.':|n Commemwealth™ ', id. 1331-56 and 1-26 r\-'_'.'.|.1l:\-:li1.'|.'|y. o gee Che 0 below.

™ The phrase and the concepr are Ota Weinbergers, See MacCormick and Weinberger, An
Srerirsiiona! '.I'J:Inul:p e L (Derrdreche: I, Beidel, 19861, 35-7.

" Sec | Benpoetwes, ‘Legal Spsem as @ Regulacve Ideal' (1994), Awhiv Sir Rechis- wnd
.'fl'n'..-'fdnj:r:.'!;.l'."w-l.ll.'-'.i"r'e', BA'."-"J:'J'? . 35, -8R0
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Bur stare-law is not the only kind of law thar there is. There is also law beoween
srates, irll‘l:r:l'l.:lt:iur.l.‘{l Iﬂ"r'!'_, El'ld. |_:|'|.I.-' ﬂf nlgnni?.t:d ﬂﬁﬁmiﬂtiﬂﬂﬁ I:,]'F srates SL]‘;I'I a5 Thf
EC/EU, law of churches and other religious unions or communiries, laws of games,
and laws of natonal and international sporting associations, NMon-state law has also
the character of being institutional normative order, but not that of being physically
COercive |:|'_'}'.EI:|'.|'|: for rare cases of sancrions mken under the AUSPICES of the United
Mations), In general, they are not directly so, though they may become so indirectly,
through the action of organs of a stare-system.

The coercive and non-volunwary character of the state as an association adds
urgency to the demand thar it be governed according to the rule of law, and thar the
exercise of governmental power in the state be restrained by respect for fundamental
rights. Consntutionalism is a condition of legitimacy. Among its implications are
that a constitution contain both a clear allocation of powers, and a reasonable separ-
ation of them, The state has to have borh legislarive and judicial organs constitu-
tonally empowered. The existence of institurions with powers of law-making, of
adjudication, or of law-enforcement depends on constitutional and sub-constitu-
1iun;{i [ROCITES ‘I.J*- L'l:il'l'll.'."l'_'tl_‘]'l.l'_'l:. TI'H'_':'iﬂ NI ans rh::m!it]'-'r.'.‘i FHJF.H:I.'I}" J":E‘ﬂfdﬂ. als
clements of the system. Yer the funcrions of the institudons that these norms
E]T.IPUW‘I‘.'I i:]'l.l'.'iLl.".:I.'I'.' l}lﬂl'il'.' UF]EEi.HIﬂti.WI}' d.i:l.'l::rmi.:nllng.. il.l'll'.‘ "i'l{:l:'i': I::I:I'-:I.I'.:Ij|.'|diﬂ:il.li'|'|.¥I LEpran
and interpreting, the very norms that constitute the system, including its empower-
:ing THTITLS. ’;i[:l :ir i.:'i .I'fll:]t]'l. trug thﬂ.r thﬂ: [ﬂ"u'-l':'i ]T.I:I.I:‘i.t T]'I.E il'.l:‘ir;:tl.'lti.i]l'l:'i. iI.I'I.'L:I :f"ﬂt ;I.l:'i(] true
thar the instirutions make the laws, or make them determinare in the process of
:IPFI]}'iEIg l‘htm. ;"Lgain.,.‘” W ot I'I{:l'l-'lu" ll:gﬂ] .'i}"."itE]Tlﬁ- IF:I'I. I'IJUI'_]CI.'I'I. states, bl.l.t 3].‘{[1 il'.l tl'l‘l:
sui generis system of European community within European union, exhibic the
apparently paradoxical character of being selt-referential.

Yer this is not wo paradoxical, for their institutional existence is only ‘in part’ depen-
dent on their own norms; it is also dependent upon ar least some measure of etheacy:
Thev do nor exist just because laws say who are judges and judges say what laws mean
and how they are o be implemented. They exist because, and o the cxent thar, legal
propositions are widely rreated, for a bewilderingly wide range of reasons, as proper and
CACN QO Pl]lmf}r grnu r:||.‘|.': 'I'-ﬂr aAction ﬁl'l.d i]'lﬂ_ﬂ[i.ﬂrl. ﬂl'l.l.-] Arc npl:n|}' ."I.I:L';I'““’ul'l.ﬂdg:'d L5 :'n'l.ll:l'l.
and invoked in myriad ways in all the business of life. Elficacy in this sense depends both
on legitimacy in the cyes of those whom the putative norms of the system regulare; and
on state organs’ power of influence over the conduct of the human beings wo whom the
ML s Ed.i.l]'l'.'!'i!'itl'j. rI.-'I'I':: SOMIrCes ﬂ.ﬂl'_{ ﬁ:llm:"i {:lr Itgi.l:i.i]'l:tl'_'}ﬂ o E.I'II'_:[ i]'l.ﬂ enoe are, I'Jr
COMLFSE, chamcttﬁr:tin:u”y different as berween different forms of ||:5;:Ll order. In the case
of the state, with its prerension o physical coercion, coercive civil power and milicary
power are inportant i securing state-nstitutions and obedience w norms constituting
or constituted by those institutions.

The “rule of law” clement in legiimacy requires ac lease thar laws be reasonably
clear and thar they be reasonably identifiable. The rule of law s nor khadi-justice,

2 OF w15 above.
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however enlightened might be the principles on which the khadi acts in coming o
particular decisions, There must be interpersonally acknowledged and reasonably
determinate ericeria for testing what counts as 4 norm (rule or prin{‘lplﬂ or individ-
ual norm) of the system in question, Where there is a constitution in a formal sense,
t]'l.ﬂ I'.'ﬂ}l'.l:'il'i.[l] l'i.[:l]'l it'“:“'w:”. ‘I'_'[]]'I.tﬂil'.l MCITITLS t]'l..!t []:l[:l]'l.[_rl 4y ll]"u'r' :l]'l.l'j d4re iLL‘itiICi.III'I‘lE l'.l}" I:I'.Il:
courts established in or under the constirurion. Constitutional power w legislate,
and o grant delegated powers of legislation, entails the validity of norms enacred by
way of primary or secondary legislation, within whatever limits there are on the
power of legislaring, Constitutional or sub-constitutional validity 15 a cricerion of
recognition of norms as binding norms, Taws’, within a given legal sysrem. Systems
of precedent can also, but do not necessarily,* gencrate crireria of recognition of
case-law rules as norms of law within a system. Where there is a muldiplicity of cri-
t-eria of recognition, they have to be ranked in some order of prioricy, H. L. A, Hare's
celebrated idea abour the ‘rule of recognition’ is nothing other than that of a judicial
practice of acknowledging a common rank arder of criteria of recognirion, and trear-
ing as obligatory the judicial implementation of norms thar are binding according to
the criteria in question.*

Clearly, the constitutionally given power to legislate, to change law, 15 a mirror-
image of the relevant criterion of recognition. A practice would not be one of legis-
lation, of law-making within a syseem, if i did not yield norms that were
acknowledged 1o be applicable as binding norms by the judges of thar system.
1|r'r:Lli-;lit]r' as an enacted law 15 the d:ﬁ:ning ConSequence of 2 valid exercise of 2 power
of legislation. It is a necessary condition of the binding character of an enacred norm
i':[:IT it jl]{igl’.' 0T COHETE.

Classically, state-law was home-made. Even when norms had an extraneous
t]iﬂrﬂf}r thn]llgh H | n‘:c:::pfinn ar an il'.ll'ltri.'ﬁ]'ll:l:' FFI.']IT.I l:ﬂl[:l]'liﬂl rl.:||4:, [I__JE I'I'_lfﬂl.'!{ I.'.I'F.Sd}"i"{"[-
eign independent srarchood was that the power o change received or inherted law
was fully autochthonous, exercisable within state werritory by organs established for
tI:I-'d.t Yery stare |:J:r Iltf‘i YL L'[:In:'itj |.'|.|1.]I‘|.F|'|. TI'.H: {ii:‘.-‘l:]-:‘rpm::nt 'i]'l.: F.u:r{:np:::m rmmmll.nify
law has wroughr a profeund change in this tor the Member States. The Treaties, and
norms validly made under the Treaties. and interpretacive principles acknowledged
by the EC], are all now recognized as part of the law of each of the member-states,
Each state has amended its criteria of recognitnon to include v:||i|:'|i[}-'-i|1-|;'f_:-|a1.h' a5 2
criterion of validity domestically, Moreover, the concept of the supremacy’ of EC
law has entailed ies being a high-ranking criverion, ranking above legislation and all
subordinate forms of law locally, Without such recognition, it does indeed seem
doubrtul whether the process of creating a common market could really have come
successtully to fruition.

WE]HE II".'| [I:I.L'IIL'].'I I EU]IEEETE.]JIE i.!i T.'r'['.lt'tht'l.' ".".'.I.I.ililit_!r it EC ]aw L'l'_'ll.lll'_:l. I.'.lﬂ." lTl:IlL‘I.-I: |

#OCE DL N MacCormick and B 5. Summess (ed.), Juterpreting Precedens: A Comparative Seudy
[Addershor: Ashgate!Dhartmouth, 19977, ch, 15,

3 H. L. A Harr, Tie Concepr of Law (Onford: Clarendon Press, 19610, ch. 6.
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criterion superior w 2 stre’s constitution isell. The norms of a constitution thar
facilicare its own amendment can properly be held o allow of amendment up 1o the
point of subordinating even constirutional provisions to EC law in 2 hierarchy of
criteria {of ‘sources of law'), to the extent thar a constitutonal amendment expresshy
Fln?'l-']l'ljt."r f.ur |.|.'I:i_‘h- Eut it "r'l-'li'l'u]ll i[]d.l:ﬁ.'ﬂ.l r[].'ll-'u: My SCTIAC i.]'l. tl'H: rH:l?i]'!lIl'l:T'i"ﬂ'I: nf £ n'l-::ml‘.ltr
state’s legal order 1o hold that accession to the Community or Union necessarily
ﬂnt-'.l.i.]:'l- :'i'l.l.l::“'l'fl'jil.'l;l.ti:l'l.g| I.'|'Ii: HﬂitE?}i constitution as i 1|-'l'.|1|::|]u ]'I'.'I.I'.']{ﬂ];':‘ LLx] C[Jmn‘lllnit}-‘ ||'|.'I|'|".
For that would amount to holding thar the criterion of EC-validity ourranked the
"r'!'!'l [:I]L' L0 rl&ititutiun :.1r:|1[:|]1g TI'I‘L' Crite ri.:! ‘UI'. \rilliﬂ.lit:r'. 'Thi.*i "a"u"ﬂl.]l{l |.'.IE il m‘.‘lni.ﬁ:.litl}' ﬂ.l':l:'illl:'l:]
and unacceprable interpretation of the processes of unificarion of Europe under the
Teeaties,

It the Communiry is to be a communiry of states interacung on equal terms,
wharever answer is given o the question of the validity-ranking of EC law for one
stace system, the same will indeed have 1o hold good for every other. Moreover, one
main purpose of the EC-system is to esrablish a single marker on commaon terms
among all member-states. It is therefore necessary that the common EC-norms over-
ride all rival local norms within the relevant ‘material sphere of validity,** namely
that of marker-regulation. Once we have established this docerine of the supremacy
of Communiry law, however, the question inevitably to be posed is whether there is
any need ae all for an elaborare theary about interaction of disoinet systems. If system
X enjovs supremacy over system Y, why trouble to have a theory abour scparate
.'ﬁ'_'f'!’itﬂ."[]'l..‘i., T-'lfhﬂ."f |:|:].:|.|'| ik tl'l‘l:[:l]'_'r' "ﬁl'l'li.l'_']'l. :ir_'kmw-']t:lgl:!i Tl'll'_' I'-:l.l'_'t ti'lilt FI'H:'.U"!.’.H til .-J':ril:'i d
sub-svsrem of it Applied stringendy, this leads w the view that in the Europe of the
HLITI‘.!FI::.H.I'I l|..:||'|i:I::||'I r]'l.r.‘r-:: L5 ]‘.uIJI.' ] Hing]i: lﬂgill :'F_'r'ﬁ-“.'[]'l, "u'u"i."]'l ds ITLLIY :'il.'ll'l-:'i}r:'itl:]'[lﬁ f&] t]'l Lre
are member stares, This has echoes of Kelsen'’s theory of legal monism.** one reading
of which holds thar there is essentially one legal order in the World, thar of interna-

tional law twogether with the torality of national systems chae are, in effeer, sub-
systems of the internadonal system. For contemporary Europe, this could hold good
only with the added complexaty thar the Communicy legal order slone is a sub-
system of international law, validated by the international law norm paces e
J'I'Ti'.l'ﬂﬂ'ﬂ'lﬂ. ‘u’!']'li.]‘." t.l'l:I: stage :'i_'!r':'iTI'_'l'[]:'F; "a“-'l'.id.i“lflll. l]_'!r t._:[:ll'[]ll'll.'ll'l.:it}l' IE"."!H "u’r".]'l.l.l.l'l LLJ]lHtilLI.ll:
sub-sub-systems. Other readings could suggest, tor example, that international law
L'Ul'.lri.l'll.“.'?i t .|.'.Il_' l‘h:.' grmlnd 'l:lr ".":l.ljd.jl]r' UE. []'l.l_'mhL'\'T-ﬁlilr.l'_' ].'l'!'k'. 'I.\'J'Iﬂl_' t]'l.l::‘i’: 5_'|-'5L'L‘|:||.:‘i
joincy validate community law, which is then the sub-sub-system. Perhaps most
credibly of all, it mighe be held that in 2 coordinate way, international law funcrions
d: d COmimon gr{:nlu.l.‘.ld ':}F 1.-.'|:|:|d1|.'_'|-' I'H:“h HI:: mi:ml}l:r-hr.‘l.l‘i.‘ HYECCITES ::i.r:u;l U:F CU]T]["L”L:it:."

3 .I.h\'.' i.dl.'il b a Il'llﬂl.i.-riil EE!']EL'I.'I.' |:||.. \'ililli::l-'l ii- }':L'Ihl.':llh. ;’.L I‘I E{I:IE'H.'H. ?Ill' !?}I"'f -JI-'I:II'I'I'lj-' {!_rfd.'l.- | Lrdnms.
M. Knighe) {Berkeley and Los Angeles: University of California Press, 1967), 31617,

5 HLT H .I"':L'I.'ll.'ll.. -!-I;.'I' .In?l?? .Jl-ll:lll'ﬂlj' IT_lll..ll.l']“.-' [': =14 N M Hlligllt‘l [BLTI‘E"_IL'!: il:ld. L':l:"i .I"u:l%'J.".‘L'!: I:_:ll.i'“:.'lhi'.}'
of Califernia Press, 19673, 328 ff; and compare Richmond, above n, 17 for a brilliane analysis, apprecia-
ton, and depboyment of Kelsen's ide. My own decount here remains considerably less thosough than
Richmnnd’s, Por a broader discussion, of. 5, L. Paulson and B, L. Paulon (ed.), Mormaetioty and Mo

(Ofords Clasendon Press, 1998), 325-81 (papers by Kelsen, 1. G, Starke, and H. L. AL Har),
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law, neither being therefore o sub-system of the other, bue both cohering within a
common legal universe governed by the norms of internarional kaw. Since this posi-
tion involves pluralistic relationships berween the law of the Community and the
member-states (and among the states fueer se), albeir within a ‘monistic” framework
of internacional law, [ shall in Hljhﬁﬂ[l]{:nl’ discussion refer o this pnﬁirinn a5 thar of
‘pluralism under internarional law’,

What is not convincing in relanion to the EC is the picture thar holds the legal
orders of the member-states to rerain validicy only through the mediation of EC law.
This does nor square well with the fact thar the effecrive legaslature for che
Community is the Council of Ministers, whose members are identifiable only by
|':'.I'-:,'.n:nr_'r_' (L8] T]'I.I'.' |'.I].‘|'I{'.I'_' rl'l.l:}-' |'l|:]|{| n:;cc}rtling (LW .‘i-r:lfll.'.-!-i_'!r'HTl'_'Tl'.I.‘i I:]'l'- |.'!'||'||". S“ ':'.'I-FI'II.'I'II]F.IiI.'}'
powers of legal change and criteria of validity presuppose the validity of competences
that are conferred by stare-systems bur nor otherwise validated by EC law, Nor does
it square with the face that the process of constitutional amendment for both Union
and Community remains a process of treary-making among member-states, Yer more
!.‘;L'rit'fili]_!-'-. |.|IL' i.I:I.Eir.IH'LlL.IUt]':I.l lE'IL'D]'_'r' HEI li.’l"-'r' :ill!‘i-i!il.!‘i (M1 A liJ.I'.'HfL'L' U'E. li[]L'i.UIUHiL'H] l'I:LI]i!iITI.
hence 15 not 1o che Kelsenian sense a prure |;|':r:v|::rrl.-'. From this F-:Jinl; of view 1t is clear
that institutions of state law fook o the stae legal order for confirmation of their
competences. | hey do nor trear this as contingent upon uleerior validation or legir-
imation by the Communive. And in e Community instrutions look w the foun-
dation treaties as sutficient for their validation, withour further reference w
member-state constitutions.

A pluralistic analysis is in this instance, and on these grounds, clearly preferable
o the momstic one that envisages 2 hierarchical relationship in che rank-order
International law——Communiry law—DMember-staee law. Accordingly, the docerine
lh!'. SULPICITLACY ‘I.lf I::_.\llill'l'll'.l'll.'lr.Iil.'_'|-' lll"u'r' :'il'll:]ll.lli.l I'l'r' My IMEAns ]'!ﬂ'.' EﬂﬂFll:'iﬂ! ‘n-'n"il'l'l Ay kil’ll:l I:_'rF
all-purpose subordination of member-seate-law to Community law. Rather, the case
s that these are interacring systems, one of which constitures in its own context and
over the relevant range of topics a source of valid law superior to other sources recag-
nized in each of the member-state-systems. Morcover, the power that the ECJ exer-
cises of interpreting Community law as binding in member stares entails in s
EXETCISE 4 competence fo Interprer the norms rﬂnFtrring this INTErPrEtarive compe-
rence, and thus an interpretative, as distnet from a norm-creating, competence-
l'.'ﬂl'l'l!'lﬂrﬂl'l{:i!-

There seem to be only two reasonably arguable analyses of the siruation thar
abrains among the states and the Community and Union. | shall call these respec-
tively ‘pluralism under international law’, and *radical pluralism’. Both are pluraliseic
in the sense thar they deny the constitutional dependency of states on cach other or
of states on the Communite. No state’s constitution is as such validated by that of
3]\}-' U[l‘lli.'r-\. TR j.‘; :il 'I-'::I.Ii.lii-i.l.ll_‘d b:r 'E:HIITI]'[ILLJ'IIIT}" ]:.‘l.'!'l-'. FUF L'..'-H_":] state, 1.I'I.L' j[][ﬂ.‘fl'lill "ﬂ'H]i'L:liI.'_'r'
IZJI'- ':.:I:]J'[]ml]nit_'r' ].:I"|'|-' il'l tl'lﬂ SCTAC T l'.ld.l.’l't\'_‘tl I.'.l}- fl']t'. IHUFF‘EH’[HL"‘.':‘ {|m_'r:rim: r-!:‘il]ll'.‘i Frnm
I'I'I{'. Er:'ll'i.'!l.‘i ﬁrn-::ndmcn'r 'l'!I:F l:ﬂl.'l.'-'.ri.l'l_ll.'ii'll'lﬂl al'l.l.'l .‘i'l_l.h{l.'.l'l'lﬁ'[-l[l_ﬂ'iﬂﬂ;ll |i'!'|.|." L& I_'|_'!|{" cxrene
required o give direct effect and applicability o Community law. On the other
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hand, the Communitys legal order is neither condivional upon the validity of any
particular state’s constitution, nor upon the sum of the conditions that the states
might impose, for that would be no Communiry ac all. It would amount 1o no more
than a bundle of overlapping laws to the extent that each stare chose to acknowledge
‘Community’ laws and obligations. So relations berween states énver se and berween
states and Community are interactive rather than hierarchical. The legal systems of
member-states and their common legal system of EC law are distiner burt interacting
systems of law, and hierarchical relasionships of validity within criceria of validity
proper to distnct systems do not add up to any sort of all-purpose superiority of one
system over another. [t follows also that the interpretative power of the highest deci-
sion-making authorities of the different systems must be, as to each system, ultimare.
It is for the EC] to interpret in the last resort and in a Anally authoritatve way the
norms of Community law. Bur equally, it must be for the highest constitutional
tr'[bunu] ‘Ur EE.'L'I:I :ni:r[ll.‘ri:r—."irati: jaal i.:lltr.':l'prtT i.r."i L‘:‘rn.‘:l:i.l:l;:ll.'i.l::ln::i] .'I.:I'I'I'j nl:l'l:r NI, ﬂﬂd
hence to interprer the interaction of the validicy of EC law with higher level norms
“E'. Vﬂ[idit}: i.l'l t]'l.l'_' Ei.'l.'ﬂ.'l—.l stane :‘i:f':'iTt'lTl.

Where then lies the difference berween pluralism under internarional law and
radical pluralism? The answer depends on the relationship berween the Communicy
systems and international law. Granted that the relationships berween the states and
the Community are “interactive rather than hierarchical’, does the same obtain as
berween states and Community on the one hand and internacional law on the other?
According to pluralism under international law, the obligations of international law
el EUrld't!.]'u-I]E UE“][] tl:l.t "."H.Hd:it}l' UE'. state i.i]'l.l'_:l [Jffﬂlnmunit}r r_'l:}n:itil:uti{m.li ﬂ.l.'.ld il'l“:f-
pretations thercof, and hence impose a framework on the interactive but not hierar-
chical relations berween systems. According to radical pluralism, these obligations
simply give a third perspective on the relationships in question, a furcher non-
hierarchical interacting system. Which view is preferable?

Whatever answer is given to this question, it has o be sensitive o the weight
attached o the swr grm'n': int:rprﬂr:ttinn of '[::nrnr:|11:|n:il_'_'.-r law in the jurj.*.'prudl::rlct of
the ECJ. Community law is self-interpreted as being something other than a mere
Tl:g:iﬂl'lu'l.l. .'iLihHI:t “F norins "E. i:rl.tl::rrlal.'i.:m:i] lﬁ"u'ul'-. '-'Il.'.l{l. 'li]'l.l.l:."i:'l'- "I'Ii.:'i WEre Lo hl: .#'hnwn
untenable or absurd, a theoretical account of the totality of juridical relacionships in
F.'I Irﬁpr: !'i]'ll::l'l_lll.-.l ﬁt\ﬂlﬂ [0 ACCam ml:ldﬂ‘“: il_'. 1':.:!"{'2 El'l.l:'l'l_l.ll:,'l r]'ll:rtﬁlrﬁ prr_':'il]m:,'. d |:|'E5Tim.'.rm:.'-:.l:
of legal systems berween international law and Communiry law. The constitution of
the Community commenced as an international treary, bur became inrernalized ineo
a selt-referential legal system. There are precedents for this, for example, the United
Kingdom, which was founded by a treaty berween the Kingdoms of England and of
Scotland, but which became through this process a single state, not an international
community, The Communicy is of course a polity or commonwealth different in
kind from a stare, so the analogy is imperfect. Bur it is not on thar account irrele-
vant.

The imperfection of the analogy lies, of course, in the fact rthar wichin the
Community {by contrast with internal relations in the UK} the "High Contracting
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Parties’ remain distinet parties in international law, and thar is part of the difficuley
with which we are wrestling. It does follow, though, thar they are subjecr to obliga-
tions of international law among themselves in respect of the treaties they have
agreed. The treatics in question have had the cffect of constituting a new legal order
swei generss that could not now be lawhully repudiated by any of the members, though
it could be dissolved or radically changed in character by treary amendment, The
gﬂﬂl’j TCASDNS 1.']1:]1.' We I.'.lﬂ."i":' Fnr E{:Inr_'i:]::tua.[llling rl.'“:' "'.'If'!'ﬁ]'tt fflﬂtjﬂn:'iilips j[:l EI.\":JIJI‘ U.F
a coordinate rather than a hierarchical interaction berween EC legal order and
m-l:mbcr—ﬁm[c ]fgﬂl ﬂl_'t'li:r Are not reasons FEIT dtn}-‘ing T]'l.ﬁT tl'l]l:'i mnrdin:!tl: rl:lal"l{:ln-
ship iz ieself subject to norms of international law. Hence the validity and partial
mutual independence of EC law and member-stare law is authorized by (public)
incernational law, I internacional law were assumed as condidoning the validicy of
the legal orders respecrively of member states and of Community, the same thesis as
to the coordination without subordination of legal orders would be available within
pluralism under international law as under radical pluralism. (Here, one should note
again that ‘pluralism under international law’ would be an instance of ‘monism’ in
Kelsen's sense, though he was never able himself to contemplate the kind of fertinm
guid berween international and municipal law thar the Community constitures
according to the *suf gemerss’ interpretation here endorsed.)

A pluralistic analysis in eicher of these senses shows the systems of law operative
on the European level to be distinct and partially independent of each other, though
also Fﬂﬂ‘i.ﬂu}-‘ overia pping and in tEmCL’i]‘lE, It must then follow that the constitutional
court of a member-state is committed ro denying thar its comperence o interpret the
constitution by which it was established can be restricred by decisions of a tribunal
external to the system, This applies even o a eribunal whose interpretative advice on
points of EC law the constitutional court is obligared ro accepr under Article 177.
Conversely, the ECJ is by the same logic commirted to denying thae its competence
to interprer its own constiturive treaties can be restricted by decisions of member-
sfare t]'j hun:l.l.*i.

Under radical pluralism, thav is all thar is to be said as a marrer of law. Acceprance
of & radically pluralistic conception of legal systems entails acknowledging that not
every legal problem can be solved legally. The problem in principle is not that of an
absence of legal answers o given problems, bur of a superfluiry of legal answers, For
it 15 possible thar the European Court interprets Commumnity law so as to assert some
right or obligation as binding in favour of a person within the jurisdicrion of the
[]'l[,fht‘sl'. COIArE U'I a IIli:m]:II_‘I stare, "r'n'Illl]t' tl'.l-H.I. SOt i.l:l. turm dt“il".“i thﬂt :‘ii.l.l'_'l'l d Tight ar
obligation is valid in terms of the national consticution. The problem is not logically
r:]tl]]-&rra_*i:ﬂ'[]g. ].':l:::.‘.i.u:'it.' Stflll'll._'l-' t]lE answers are Fl.'[:l]'[] 1.]'|.|'_' Fﬂ.lll]'l.t U.F "."i.E".'-" HF diH:t']'L"L'!t
sysgems, But it s PI’:‘IEFiE:‘I]J}' :m]‘hrtrr:tsﬁing to the extent thar the same human btingﬁ.
or corporations are said to have and not have a cerrain right. Hlow shall cthey ace? To
which system are they to give their fidelity in action?

Resolving such problems, or, more wisely sill, avoiding their occurrence in the
first place, is a matcer for circumspection and for political as much as legal judgment,
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The EC] ought not to reach its interprerarive judgments withour regard 1o their
FJ(}tt’ﬂtiH] i.ITI'l'?iilzt Ll Hﬂrii:l]'l.ﬂ] I'.":}I'I:'iril.'l.]ti[:l]'l!'i. H.‘I.ri.-::lna| CEITES ';'I'l.lgl'lr not o il]ﬂ."fr.lr'l'.'f
laws or constitutions withour regard to the resolurion of their comparriors to take full
part in European Union and European Communiry. [F conflicts despire this come
into being through judicial decision-making and interpretation, there will necessat-
ily have to be some ]:::J|i|.'i|;':|| ACTiON 10 Fln::udum:‘ a solution.

In this light, there seems much o be said for Phelan’s proposal abour the fuoure
development of Furopean law at the juncrion point berween Communicy law and
rl'lfl:l'l.hl'l.'-hlillt' |.i.i"|'r'. rI.-\.]'I.t' J'-'I.'L“L'H] l.'.ll'l.l.lﬂli.:'il t]'l.l_':‘iil'i H'I.I.F;gt‘::t:'i :.I'I-U.f |'|‘L'i.1.]|.|:]' il T :'l-hl:]Ll:IliJ.
claim all-purpose supremacy over the other. It would theretore be of value for all
participants w make this explicit in some way. Something along the lines suggested
in Hevalt or Revolwion might do the orick admirably.

But pluralism under international law sugpests that we need not run out of law
(and into politics) quite as fast as suggested by radical pluralism, The porential
conflicts and collisions of systems that canin principle occur as berween Communicy
and member-stares do not occur in a legal vacuum, bur in a space to which interna-
tional law 5 also relevane, Indeed, 1t 15 {lr_'r:i.l:ivr_'ly relevant, gi'ﬂ:n the ur:igin of the
Community in Treaties and the continuing normative signiticance of pacra sune
servanga, o say nothing of the fact char in respect of their Community membership
and otherwise the states owe each other obligatons under meernational law, A part
of the legal considerations thar ought to bear upon the deliberations of both stare
COAres -'I.l.'.lllI thl'_' E{.-‘_] i:'i I"L'g.'l.fl'.:l l':l?]' thﬂ.'.'::'l.' ]Hth'I.I.:I.I ‘Hh“.gilti';}[]:‘i. Tu t.'.‘l.l'.ﬁ.L' Adcount [].F th:i_‘i
would lead one o qualify in an imporant way any proposition along the line
ﬁ-llggﬂﬁ‘rl’.'d I:J:r []I'I.I'.'Iﬂl'l. Sin‘lp]}-‘ to remit bo State Courts an ll]'l[l."'u"iﬁ"n’!'i!l]‘l.li L Lo IJ.I."'.I.':I'—
mine the range of domestic constitutional absolutes thar set limits upon the domes-
Ti{_' HPP“.I'_'H]].I“L'}' ”I'- ':c:lrnmllnit_'r' Iil."."u" "l-'l.'l:'l'u]i.l SECIIE Iikl‘.’i}' ta ii'l'l-'itﬂ.‘ il :'l]ﬁ'!".' []’.‘1|.;[]1L'i1t;1[iut]
of Community law. Yer it is a clear muwual international obligation of states not 1o
fragment the Community by unilaceral decisions cither judicial or legislave (o, for
t]'li“ matter, l'.':‘l:':'i.'utj‘r't:l.

Phelan’s proposal it adepred raw would give an unsatisfacrorily unbounded discre-
Hon to state courts i permatting, for the sake of the domestic consticurion, fimia-
tion of the local effectiveness of Community law. The terms in which he sugpests ths
dIes

The extent to which such liméeation is necessary 1s to be fnally decermined by narional consei
tutional authorites (such as the Supreme Court [of Ireland| or the Ceased] Conrtizrtionae! ) in
accordance with the sssenrial commitments of the national legal order, not by the Courte of
Justice,

Surely this is much oo strong, and ought ar leasc to carry the qualificarion ‘in
accordance with international obligations to other member states and in accor-
dance with cssential commirments of the natonal legal order including the
commitment to good faith observance of international obligations’, What that
signals 1o the ese instance s that stave Courts have no right o assume an absolure
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superiority of state constitution over international good order, including the
European dimension of that good order. This is noc the same as saying chat they
must simply defer to whatever the EC] considers to be mandared by the European
COTMSTIELEIGN. FI'JI.' :it:"i H:Lid.:i[]g [:I.I- I.h.'.{l‘ L‘u:]!il:il:l_lr'lun :III';J. 1.]|.|L' stare 'l:l.:l.lrtqh IEH.I'_:Ii.TI.g E}F
its own constitution ought both to have regard to the international obligations
which seill subsist novwithsmanding, or indeed because of, the face thar Community
law is a ‘new legal order sui gemeris, Such an approach would help to diminish the
risk of normative collisions. But in the event of an apparently irresoluble conflict
arising between one or more national courts and the ECJ. there would always on
this thesis be a possibilicy of recourse o international arbitranon or adjudication
to resolve the marer.

fﬁl.t L ‘..I]T]L"p I Wl G |.|:I|: "r'l-']'l.l.J]L' EJEI.'EI.I.EI'.'I'I:TJ |.'.l}" lI'H: F{:l:‘ijti.ﬂﬂ t]'l.;.“. ] ]'l.ﬁ"r'l.' ]'I.I'.']'!'." EII]JL'[i
‘radical pluralismi’. For the reasons here indicared, it now seems thar the thesis of
'ph]r:lli.‘;[n l]l'ldl'.'l int-:rn.'ll'llc]n:ﬂ |i|.'||'||'1 is l'_'H‘l.-.ItEIT'I.I.ﬁ]J_'r' e ptr.l:lj:l_'i]'w: HI'I.I:‘I .'J.p]':rnpri:lr::-
Although this is a kind of ‘menism’ in Kelsen's sense, 1 remain of the opinion that
fhﬂ." CRrmeCh Uin I'_‘Iﬂ:fHTﬂ mling [:l:l'- I.'I-]L" inrtr.'lr_'ti{m |'.|L'1'l.=.-'l:r_‘]'| diFFtr-'.'.l.‘ll_’ rlnr:rn:;ll_'i'.."l:: 5:.-"5[(:1“5 iE
a contingent marter, not one that flows from the very concept of normative order.
This chaprer has considered whether, in condicions of pluralism, collisions are
inevitable. The answer is that they are possible, but not inevitable. How likely
they are depends on the wisdom wich which interesced parties approach problem-
situations, and the theoretical resources available to them in approaching them.
Under the ar.-pmar.h ﬁuggustr_'n:l., rh-i:}' are oot mourable in che event thar [hn;::.r do accur,
and there are ways of actively avoiding them by advance precautions thae fall well
short of forcing an amalgamarion of pluralicy into Har unicy,
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8
On Sovereignty and Post-Sovereignty

Introduction

The world of modernity owes much to the epoch of reformarion and religious wars
in sixteenth- and seventeenth-century Europe, Elizabeth Tudor won it a certain insu-
lar safery in her long reign in England, but the Sweden of the Vasa dynasty was irs
first and founding guarantor in Northern Europe. Not untl the Peace of Westphalia
iII. .HSSEH WAl :it :‘H:ttl.ﬂd I.'hal.' tl:“." Ay ':]nll'.']' W(}L[]d. F'l."l.:l'lu"ﬂ' III'I.Ir::il:rlL‘. Ata L'::In:l'_:i'-:rtr_'t (1]
argumentation in Lishon some years ago, Stephen Toulmin made a remark char left
a great impression with me. He remarked how significant was the dave of birch of
Gorefried Wilhelm Freiherr von Leibnitz—in 1646, 50 Leibnire was juse 2 years of
agre a the Peace of "':l.'-"::-srp]'ui]in was h:ing signr_'d- It 15 from Leihnirz, I:n::r]'m]:r,s secomd
only 1o Descartes, who died in Uppsala in 1650, thac what is now known and often
criticized as foundationalism’ in philosophy descends. Foundartionalism secks a srart-
ing point in something interpersonally certain and indubitable from which o carey
forward the search for reliable forms of knowledge. Toulmin found it only two
fatu fill thiﬂ. d El_'lr{:ll:H: WCLLY Wi."l'l [t]jft}r e “F n:l:ig]'uux WAr :"i]'l.l::lll[l'_'l. ht‘ h[]spit-—lh]ﬂ:
to philosophies offering some common ground of indubitable certainty, above or
below the level of all the religious controversies. The persuasive character of
Cartesian or Leibnitzian foundarionalism was, he supgested, the outcome of that
longing.

Toulmin’s speculation is a pleasing one. Yer however tempting it is in relation 1o
metaphysics, all the more plausible would be its analogue in relation w politics.
Immediately. Leibnics older contemporary Thomas Hobbes springs to mind as
candidate founding foundationalist for political theory. Ir is difficult o be sure
whether we would better call him an absolute foundationalist or a foundarional abso-
lutist. For Hobbes, absolure starte-power, absolute sovereignoy, was (as remarked in
Chapters 2 and 3) the necessary condition for stable politics and indeed for human
safery. The fundamental question is abour the founding of absolute state-power.
Although this power has o be founded on the common agreement of all who are
subject o ir, the sovereign constituted by the Foundational compact cannot be
|i.m1'l1:rj 13}" i.t!‘i TETTTLS . FI::IF fht .l:n'l.f{‘.rl:ig_n iﬁ M onc DF r|'t:: Pﬂfl_’iﬂﬁ L I:I'H:.' I_‘Iﬂ[gﬂ,iﬂ., bLIl_'
the one who stands over it guaranteeing it with the power of the sword. "Covenants
"-"r'i1.]'|.U'L|.: .'|-"!'|-'|;J'|."|'j!|: dare i.TL'lt 'I."."ﬂl'l'.‘l;. Wi l't"'l::]]]

Rt]i.Ei.L‘lJI.-. inn Hobbess viewr 15 Eimp]}-' an adjunct nl'-.*:rrm:-incr, not a4 coordinare
buse of, far less a higher source for, stace authority. Uppsala, with the casde on the
hill addressing irs cannonry towards the Cathedral in the valley might almost have
been designed to illustrate the Hobbesian thesis on church—stare n:|.'uinn.ihip:i.
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Perhaps Gustavus Adolphos and his clan would have found linde in Hobbes's work
with which to disagree,

To be sure, the odd thing abour Hobbes's version of the original social conract is
the way he turns it into the basis for absolute royal or pardiamentary-oligarchical
authority. Here, he went against contractarian predecessors, such as George
Hllchﬂ.llﬂ.]l-\, W]'I.I:I l;iL'\'Ti."."L"'IJ lII]TiiL"'i (H1 thﬁ." I'::i[lg]]r FII::I“"CI.' 'El'ﬂl.'l'l T]'II'_' |'|.'|'_'|-'T]'| I:,'IF.'I. 'qun{]:'-ll,'innﬁ]
compact, fn De fure Regni aprid Scotes,' Buchanan argued that in the Baltic countries
and in Scotland there uniquely survived kingdoms based on the choice and consent
of the populace rather than on external conquest. In such polities, he argued., royal
or governmental power is always subject to the limics expressly or impliedly pur upon
Jlt h:r' 1.]'|.|‘_' E]L"ﬂlllll'_' i, ;_:En-:r.‘u:ii}n [-I':r' gl_']'l crd l‘il:m, tI'H'_'}" l:l'".'lﬁfm "I'It'. fifll'_' L] Tl.l]f: ﬂ'F T]'II: next
representative of the same old roval line,

The basic idea in Buchanan’s account has had influence on posterity only via the
distorting mirrors first of Locke and subsequently of Rousseau. Distincovelv, it
accords true sovereignty ultimately ro the people on whose will depends the legiri-
mate authority of constinuional rulers and Parliaments. In Locke’s version, though,
the people act to protect cheir natural rights to life, liberry, and estare, These rights
are derived from a higher law of reason, and that higher law in wm places restric-
tions on the absoluteness of any claim o legislative sovereipnty, even, we must
suppose, the sovereignty of the people acting collectively against any individual of
their number.

On the whole, and cereainly in Britain, state practice seems to have owed more to
the docrrine of Hobbes, through his successors such as David Hume, Jeremy
Beneham, or John Aostn or, in constioutional law, A, V. Dicey, than o the Lockean
school. Elsewhere in Europe, Hegelian versions of state absolutism, however unfasth-
ful 1o che original cthought, tended o prevail in the nineteenth century and into the
rwentieth, In Sweden, the influence of the Uppsala sch oal? no doubr broughe aboue
the abandonment of Hegelian voluntarism as well as Hegelian idealism. Bur the
residual idea of law and indeed of morality as conformity o serded patterns of
behaviour upheld by power of an ulamarely physical kind was no less hospitable o
I'I'H,'. I{]l."ﬂ_ U‘F Wn L!ﬂfhﬂllﬁﬂgﬁﬂhlﬂ :-'.{:Nt:n.:ignl.’}' in l.'I'Ii:," STare,

Inn all these rraditions, the modern state has been p::-rlru}ﬂ:d as the stark alterna-
tive to anarchy ar home and abroad, The absolute power of the sovereign stace has
been the loundational docerine for polidcal theory and practice. No doubt the
French revolunion was one defining moment in this process. But in the North the

See G, Buchanan, The Art and Science of Gowernmear smoig ohe Seais {trans. [) H. Machell,
Celasgorw: Willinm Muclellan and Co, 196040 there is a surproising lack of scholady edinons and ransla-
tions of Buchanan's work.

: Ih'li- 15 I:Iiﬂ'_'l.'llhﬂd i.l'l 1 ETCETe ﬂl.l.l'.ll:ll-.llﬁ “'.1'!4". =|'|':I. '“'iEEI. -:ir.'tri-::-n I'IF SOLLTCLE, ill. {-.I'I- l .=I:||'|'|'I'.'.

Fhis s the group of philosophers and juriscs who wok dheir inellecrual lead from Asel
]Eij.gl.':r.'.l:r\iinna. I:!‘LTE L::H:lwlﬁ il'l ]-nghxh IAHEIJIIEL' SCHLTTES '||'I|.":|||.|5}| F'l.-il'l I.-:Ii'ﬂ:"::rl'lll.l.ﬁ .Ir.dll.-' ar .Ir':‘il.']'. |.'|1 L'd.l'l-
(London: Humphrey Milford/Osford Universite Press, 193% 2nd edn. London: Srevens, 197 1) soe also
Hiigerstriim, frguarder oero the Mavwre of Lo and Morals, wans. . [, Broad, ed. K. Olvecrona

Cockholm, Almevise 8 Wilssell, 1953)

1
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origins arc, 1 suspect, older, We mighe not go far wrong if we located them in the
ﬁ:.\rm ::IFP::nsl'—rl:fﬂrm.'l.riﬂn I‘Ciﬂgfjﬂ FTLS I'|'t:.1|: i:ml:rgi:d "u'u"llt]'l. I.::il.‘.l!l.:il.‘.ﬁ i.l'l.rl:l IZ]H'I.L=I “.g[]l I.':lj'l.d.-'d.}"
at the end of the Thirty Years War,

Whenever we should dare the emergence of the sovercign stare, and wherever
we may locate its first emergence, it seems that we may at last be witnessing its
demise in Europe, through the development of a new and not-yer-well-theorized
legral and political order in the form of the European Union. I that were so, would
it be a cause for concern or for sasfaction? On the side of concern, even
alarm, there are two lines of thought, one natonalistic and the other democratic.
The narionalistic one deplores the erosion of nacional independence and selt-
determination. The democratic one recalls the pomnt made by conrractarians about
the popular sovereignty that may be taken to underlic the sovercigniy of the state.
In truth these two run together, for the relevant version of democracy locates the
ultimate source of legitimacy in a people as in principle a pre-palitical entity.
Mational self-determination similarly alludes ro the people as a pre-political body,
and asserts each people’s right to determine its own destiny through its own
processes of :ltc'uiinn—m:al:ing. The great revalurions, F;Lrl‘ir.'u].'tﬂ:,.r in America and
in France, gave dramatic expression to these basic ideas. The overthrow of misrul-
ing maonarchs restored sovereignty ro the people, who constituted themselves into
a state or union of states through adopting a constitution by common consent.
The SOVErCIgn state of union asserted iself as 2 nation smare. the property of its
savereign people,

So if the sovereign smre 15 a democratic stare, concern abour sovereigny s also
concern for democracy. Can sovereigney be lost withour abandoning popular self-
government? Can it be lost without breaking the democratic faich? This fear is held
m commuon among those Europeans, perhaps more numerous in the Nordic coun-
tries and the UK than fardher south, who are sceptical of the possibility of demoe-
racy being realizable in a Furope that is not a super-stace. Yer these same people are
all the more repelled by the idea of such a super-seate. In the same vein was the argu-
ment of the German petivioners who challenged the Maastriche creary, in the manner
discussed in the preceding chaprer, as requiring an illegal abandonment of the demo-
cratic form of government guaranteed in the German constitution.

The Courr did not agree that the Maaseriche treary had thar effecr, bur one of
the theses it stated, not hitherto raken inte account, was that there could not be a
democratic European Union without the emergence of a self-determining
European demos or Volk, Pending further evolution of popular European
consciousness, there could not lawfully be any further radical transference of
power to European organs.® The powers already transferred must be confined
within the carefully delimited spheres marked our by the Union Treaty and is
predecessors. I line with chis, the Constitutional Court declared imself ready o

* Bee | H. H. Weiler, "Europemn Meg-constitusionalism: in Search of Foundaoons for the Furopean

Constinitional Order', Pefitieal Siraver, 40 (1996), 317-33 ar pp. 522-5,
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draw lines beyond which decisions of the European Courr of Justice would be
unaccepiable for implementation in Germany, In short, the Court asserted a
continuing German sovereignty, and did so in the light of irs particular constitu-
ti[]nal d.'l.lt}" Tk 'I.I.Ph(:lld |'.|:]E dl:fl]{:ll'_'l'ﬂti.'f_' L'I];l]';l.l'.'tt"l' :JF t]'l.t state li_'{:l]'lﬁti.tl.lttd 1.':'_"-" tI'I.E
Grundgeserz, the German "Basic Law” of 1949,

I'trt:ap:-i Wi !.:huu]-rj st hf fan H:ild.j-'. tht"[]. I:ig]'ltl}r L8] ::mh race l]:lt d.l:]'[]i.!'it UFEU".TF-
cignty cither as already accomplished fact or as consummation devouty to be
wished, Yet we cannot be so sure, for there is another side. The international order
of sovereign states has been a bloody one. marked by struggles over the establishmene
and maintenance of empires. Sweden and Switzerland practically alone succeeded in
holding aside from interstate violence on a catstrophic scale during the two most
recent conturies, Ic s A5V T underseand 2 .':pt:ci:ﬂ reluctance in such countnes o giw:
up an independence so prudemtly exercised. Yer the example from all around does
not make it seem that mere nostalgia for lost sovercigntics, or zeal for establishing
new ones 10 the old mode, is necessarily a happy posture. Ie is a serious issue whether
it is possible to envisage a world ‘beyond the sovercign stare” in which new types of
legal and politeal interaction come into being thar exclude claims of our-and-our
sovereigney either from old states or from new communicics devised w reorder
econgmic and polincal coessstence, Could we advance in peace and prosperity with-
out losing popular democracy?

The key question becomes whether there can be a loss of sovereignoy ar one level
without it inevitable and resultant re-creation ar another. Is sovercignry like prop-
CITY, Whlﬂh [N l-lf: gi"ul'l:'l'l ll]_'l :1-n|}' 'h"."]'ltn ."I.!'I[:ltl'“:r th.‘il:]l'l Eﬂ.i.]'l!'i i.l:Eh {.—:rf Et]l:u]d W l.hi.l'l.l:';.
of it more like virginicy, something that can be lost by one without another’s gaining
it—and whose loss in apr circumstances can even be a martcer for celebration? This
book is dedicated to the later view. The case to be made here is one welcoming the
prospect of Europe beyond sovereign statchood. The idea of subsidiaricy points us to
better visions of democracy than all-purpose sovereigney ever did. There is a possible
furure realivy preferable to the past of nostalgic mythology.

My argument depends on a careful analysis of basic ideas. Much of the argu-
ment up to this point has been posited on the distinction drawn between polin-
cal and legal forms of power. IF thar distinetion holds, and il sovereignry is a form
of power, then there is merit in the old idea that sovereigney has both a political
and a legal form, which are not necessarily the same thing. A related, bur nor
identical, distinction is that berween sovercigney internal 1o 2 country and thar
same country’s external sovereignty pés-g-vér other states or relevant international
entities. This distincron berween external and internal sovereignry 1s whar makes
it possible to contemplare division or limitation of sovereign power. Armed with
these distincrions, we can reflect on the reasons why neither member states nor
the European Union of which they are members can stricty be said w enjoy
sovereignty at the presene time. Finally, reflection upon subsidiarity and democ-
sy "Ph'l" hCIP ﬂ!‘iﬁllﬂgt iy :3|.1rrn TI'“: E“I'IE!I.]SIIHI'I Ehi}ut Hi]‘-‘l::rl_‘]'gnl'.}r I'[I:'l.:r' hat"l'_"'
aroused.
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Sovereignty, legal and political

What is ‘Sovereignty'? Ler me recall an earlier quoted remark by A, V. Dicey:”
whereas as a ‘merely legal conception’, sovereigney is ‘the power of law-making unre-
stricted by any legal limic', by contrast ‘thac body is “polincally” sovercign or
supreme in a state the will of which is ultimarely obeyed by the citizens of the state’.
Power withour restriction is on this view the kev idea. Power of one kind, norma-
tive power or ‘:u.:lthurir_'.f, 15 conferred h} Liw. This may be a power of |:tw—m:3|-cini_'|
in a cerain territory conferred by a cerrain constitutional order thar is effecrively
observed in that territory, Sovercign power is thar which is enjoved, legally. by the
holder of a consttutional power to make law, so long as the constiturion places no
restrictions on the exercise of that power {though, necessarily, the constitution must
define what counes as a valid exercise of the power, and judges may have 1o sausty
themselves in problem cases thar the validity-conditions have been savisfied.
and this may involve problematic interpretation of the constitutional validity-
conditions).

IF l‘|1|: Enr.l.l:tituriﬂn t]'LE]'l. I'.'I:]n:FI:T‘S Hl.'lf_'h d Fli}‘u’!'t]' ]JL'”.' ﬂ:{ﬁntﬂ:iﬂﬁ 4] limit L1].'.||:]n t!'l.l'_'
power (other than the discretion and judgement of those who exercise the power) we
may say that sovereignty is vested in the holder of the law-making power.

Bur what of political sovereignry? By parallel reasoning, one would be inclined to
define it as political power unrestrained by higher political power, We recall the eluci-
dation offered of political power. Political power 15 interpersonal power over the
conditions of life in a human community or sociery. It is the ability o rake effective
I'j.ﬂ."f.'ll}ij”]'lﬁ L “"hﬂ.l'ﬂ'er Concerny rhE COTmon "-’!'fl]'].']l'_':il-.lg I:I.IH tl'l.t' T'[It‘l'rll‘.lr:l‘s., L“'l.d [RED]
whatever affeces the distribution of the economic resources available to them. The
E:ll'{il-.lg nf :"i'l.ll:l'l. L{EI::iSi.I:]nﬁ hﬂ.ﬁ jmpnrmnt ]‘:ll:ar'[ng (91§ l'|'|l: [CRRMLS T}l ar gL[idE rht‘ rl.n:tiurl.'-:
of people in their social intercourse with each other.

As berween human beings, power of one over another, or over others, is the abil-
ity within some determinable context to take decisions that affect that other’s (or
those others') interests regardless of their consent or dissent, When one has power so
defined, one is also able to atfece the others reasons tor action. Someone who has
power over another is able to impose on that other reasons for action or inaction that
would not otherwise have existed. Since people often act in sccordance with the
reasons they have for acting, it follows that having power means being able to ger
peaple to da 1]1ing.li, ter act as they might not atherwise have acted. Exercises of power
affect the way in which it is rational for people 10 acr,

Sovereign power is, then, territorial in characrer, and is power not subject o
limiration by higher or coordinare power. It is material to consider which of the
two species identified, political or legal sovercignoy, has prioricy, Is ultimare polit-
ical power a precondition of ulimarte legal authority, or vice versa? The rradition

P Law of che Constivarion, 27, disoussed above, Ch. 3.
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of Habbes, carried on by Austin,® reconceptualized in the Germanic rradition by
Carl Schmire, unhesitatingly ascribes primacy to the political. However it comes
abourt thar one person ar group 1% ]1.1]11'['113”}' oh:}ﬂ:d ]':n}r others, rhq.:n:b}r .'g:_-l;luir'mg
the power to enforce physical sanctions over any recalcitrant elements, the person
or persons who hold this position are able o issuc commands to others within
their sociery, and those commands are laws.” Legal authority established by such
commands is cvidently secondary to political power. Law is then dependent on
|:|-u]'l[:i4::l] :-i-;.r'.':!:'l::ignl_','. Unl}r a sicwt:n:ign person or group, ﬂ]'.usnhm:]}' .liuw_'n:ign at
home, independent of any purported external power, can be an authentic source
of law. In Schmicds version, the key o the ultimate basis of law lies in the ques-
tion who can exercise cffective power on behalf of a whole community in stares of
IL'JE:I'I:I!;':'[]L'}' M I:‘iriltt.‘i “I'- t':{l'_'ﬂ.'F]ti.[]r.ll "u'r'l.'l'l'_'l'l “II’.‘I.II'I:HF}" Il.:gﬂl ]_':ll'('l"ul"i.'ii“ﬂ!i ]'!thil]'I I:]{:l“"l'l or
prove inadequare.”

]"ll'_"f:"i'll:!:'i.l"f'll' JI.'III i”urnin‘.‘-ll.’ing T]'I.E'Il_lg_.l'l EI_II:I'I ACCHINTS TI]‘.;'I}' bl;,' FI:,'I'I' SOIMC I_"r'P{".E. I_'!I:I'-
politico-legal order, they have been found wanting in respect of those situations in
which there is a standing constitutional wradition. Under such a cradidon, the
powers of state are effectively divided according to a consticurional scheme that is
respected in the practical conducr of affairs. There is then a difficuley in identify-
j[]l; dITY SUVE fL‘iEn ITI:il'Ig or s l'l-":'ft'igl'.l ’:'Elt.ET}" hnlt[ing ]TI::IWI:T ".'-'iTI'iﬂL'Ir A0y ]lﬂ:gil] ]i]TI.i-
tation. Confronted with the example of federal stares. Austin in particular was
driven back to analysing such cases, in particular the USA, in cerms of the sover-
eignty of the people {or, at least, of the actual electorate whose members can
amend the consticntion). The difficuley is that the account rthen becomes circular,
since one has to assume the validicy of the constitution in order 1o explain how the
people can carry out an act of amendment as a binding and effective legal act,

For the case of the Rechestaar, law has to be explained in terms that do not
presuppose the prior existence of an absolute political sovercignv. 1 am happy o
suggest such terms. Law, as stated above, is an institutional system of rules or norms
mvolving both duties which are required of legal subjects and powers vested in legal
INSHTUTGNS |1t1|-|;ling !n‘gj.ﬂlmiw:, ERCCUTIVE, crrjuq:ii-:;[q] prOWET. ],r:gﬂ] SVSLEITIS 50 under-
stood do not only and do not necessarily exise in states. There are non-stare systems
of law, such as for cxampic Canon law, puh|ic internarional law, the 5]::u::|:i:[|i.1r Infer-
national law represented by the European Convennon on Human Righes, and the
lﬂ“l' l.'IF I_'I'IIL" |".|.1r|::|p|:rm Uninn, ﬂ[]ld. lf'l'l_'hl:"l_' ll:'ﬁ.'s FIH:SI:TIE'}" T(‘]C:\'EHT E!_'I'rlTlE DI'- lil"u'-l' a5 "l-'i'll']].
Bur the point of the Realesreaar is that i is a stave which has law, and in which law
regilates and restrices the conduct of political oflicials as well as citizens, presuppos-
ing no monalithic political SOVETElEn power outside or shove the law, Where & law-
state’ in this sense exists, it is presumably explicable in terms of a political practice

b _| Austin The Provinee nf'flrrf':ltr;'uc-l'rmrr Dieterainrd, ed, H. L. A Flar ':[.-:'rl:udu:g.: Weidenfeld &
Micolson, 1954]1, chs, 1 and &, Ihid., nz cived.

. Schmim "W bedeurer dec Steit um den Rechusaar®, ZSW 95 (1933, 189 o D,
Diyrenhaus, Legafiny and Legettmanyy Cand dchmures, Hany Belrer awa Herrana Hetler s Wermnar {Oiebod:
Clarendon Press, 1997}, chs. 1 and 2, esp, ar p. 54
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and rradition within which a constirution and a broadly shared approach to consti-
wcional interpretation are accepted,

This seems o show thar sovereigney is neicher necessary o the exastence of law
and stare nor even desirable. A well-ordered Law-State or Rechusstaar is not subordi-
nated o any ]':u::l]irir_'.3| :-i:WI:n:'L[_';n outside or above the law, nor 5 i ]'ll:l'_'t.'i.‘i:i]'it]."
constructed around some constitutional organ which enjoys sovereigney conferred by
law, Cerrainly, the classical theory of the Bridsh constoturion ascribed sovereigney o
the monarch in Parliament, or, more summarily, to Parliament itselt. This was held
Tk ]TL' i dt:l:_'l'rlu ' l]:I- l‘h:.' CEITIITLEATR lﬂ"u’i'.. ill'llj L []L' L:ld."u"-'ll'l l';l'r;t[:luﬁ dh i ll:ﬁﬂ] di.:'iFI:i'l."iilti""
on the ground that it secured the political sovereignty of the electorare. Bur such
:'FU]TFI:]TIL" ]tg-”'ll. PI:'H’!'ET H:‘H:Iﬂ':ltl'_‘l bk a .'ii.]'l[_r'll: [:lfgﬂ I1 :i:'n: [N MEnsEssa Ly Even in a unil‘.‘trj.-' state,
and is incompatible with the very frame of government of a federal stace.

Mevertheless, before dismissing sovereignty our of hand, we need o reflect on a
lurther distinction, that bevween internal and external sovereignrye As was stared
above, soversigney is power not subject to limitation by higher or coordinare power,
|:I'.°.|'|J i[]dﬂpl:]'ldt"[] l]_'r' OWET SOOI LCT ri.[[]]'_'r'. ].L i% L'[L'at' l.|1.'J.L tl'l i.:‘i L'l':ll.lll'j H.I].E]]}" JI[] i dj["rl'_' I=
ent ways, If we look ar a stare in terms of its internal ordering, we may ask whether
there is any person who enjoys power without higher power internally to the state.
Either in the political or in the legal sense, we may discover that all power holders
are subject to some legal or some political checks or conrrals. In thar case, there is no
single sovereign internal wo the stare. neither a legal nor a polidcal sovereign.

i the ather hand, we mighr Surviy the same state From the autside, r_'nn:'iicicring
its relations with other states and international or religious or commercial organiza-
tions, We might conclude chae in this perspective a stare, whatever s incernal disen-
bution of legal or political power, is a “sovereign stare’ in the sense char the rotalicy of
legal or political powers exercised within it is in fact subject ro no higher power exer-
cised from withour. What we shall therefore call ‘external sovercigniy’ characterizes a
state which is not subject wo superior politcal power or legal authorice in respece of
IEs Cerritory.

Politically, this enables us to distinguish a fully or substantially independent stare
from a mere satellite or clienr stare which, even if legally independent, has no effec-
tive independent power of decision. In a legal sense, exrernal sovereignty is the
:Iut]'t:]ri.t].r gr.‘ll]l‘-:.*d h}' intr_':rrjﬂl.'i.un:ﬂ ]ﬂ'l-".' i I'_':IEI-] STats ﬁﬂl",‘.i.ﬁl: II':g.'-'Il Cﬂ]'ll;'l'l:ll Over ||,'5
own territory withour deference to any claim of legal superiority made by another
state or organization. This is coupled with the right under international law 1w be free
from the exercise of military power or political interference by ocher staces,

External sovereigney is thus distinet conceprually from internal sovereigney, and
may be present cven when in the strict sense internal sovercigney is absent.

These distinctions make it possible to account for the concept of 'divided sover-
L'il.;[]t}":.. wtljf_'[-l SOITIE l‘h::nrixl‘.li, 5'i'|.|.|'.'|'|. a5 Anstin ::-lnt{ Hchmirl:, ]'Ii'l"."{'. r.'l]{-:‘.rj b ht" d COnrra-
diction in terms, They were anxious to argue thar nothing which has supreme power
can coexist with a rival supreme power in any stable way within a single legal or polic-
ical order. From ther point of view, 1t was I'_'r_']'t.'li]'ll}-' rni!ilt:u]jng bo sy that the Organ
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or institution which has the uldmarte power of decision over a certain range of topics
i5- s{:-'n.'::n:'lgn oer t!'l.':]".'l:'l'.' t[JPi'L'!Fp “"I:Ijl.l'.' ':}t]'l.ﬂ]' L:l:rgan:'i '-'I.l.'"j ir.l&;l.‘lltuti.[:ln.*i dlil's .*i:}‘.-'l:r-:j];n E.'I'f
other purposes. The doctrine of sovereigney was a doctrine of the unity of states and
of the unity of governmental functions within them. As such, it was a significant
clement in the drive towards modernization and che development of unified rerri-
Lﬁrjal Lrdles II:I'I p!aLE Urt]'l.l_‘ [TILTE llragmtntar}r :ﬁ:lldﬂ.l ﬁ] FITLS U". ::mcitnl‘ Ir.ir.lgdnms EJ'I.I'_:I.
cmpires, For the same reason and in the same way, they were unenthusiastic both
analyrically and politically about the idea of limited sovereignty.

Mevertheless, the distincrion of external and internal sovereignry shows thar even
a strict definition of sovereignty permits a sense of divided or limited sovereignry,
The point is this. A state thar is sovereign in the external sense may have a constit-
tion under which no full sovercign power is possessed by any organ of state. The
external sovereignty of the state may be, so to say, internally distibured among
organs of state in such a way that none legally exercises plenary power, or compe-
tence finally wo define its own competence. Each such organ is effectively limited by
checks and controls exercised by another. Where thac is so, and where constiturional
stability has tng:nd:rtr_{ a Pnlirif_':l] system in which the limies lad down in the
constitution are well respecred, we can predict thar there will be no internal political
.ﬂn’t‘rt:ltgn. 1[r|'.'t exTErn :'I]]}'. t]'l.l: state Iy IT’E L] si:lw:rr.‘ign. &5 it is Pﬂﬁ'ﬁi.hl‘l: b i.magint. Tl'l':'
United States, Canada, Australia, and Switzerland, all provide rather good examples
of this.

A final conceprual point 1o be made shout sovereignty concerns the issue of
‘popular sovercignry’, ‘the sovercigniy of the people’, There are various constitutional
::ind. I'H?Hti{.'ﬂ] rfuI:I.IEt:i"rl.!'i T]'I.EIT ]“":] ok t]'l.i:‘i Iil'.‘I.‘I::'I. TI'I':' i.'l'.:lt.'l. l:__:[:ll:ﬁ- hﬂ':l': Jat ]‘:H.:'it R FH.T as o
the constitutional writings of George Buchanan. Its appeal is to the principle thar all
Fﬂl]rll:ﬁ] :'I]'I.I'_:I Itg_ﬂl F{:I"i'lu"l:'l.' I:H.Egl'lr o rest on ti'lt 1|I||i]| :I]'I.I'J consent [:l:l'- t]'l.[]ﬁt nmung or
over whom power is exercised. This is a principle of political moralicy. Tt has two
applications. One is in the context of an established constiturional order, and here
the claim is thar the constiution must always be subject w adoption, confirmarion,
or revision by processes involving the whole people. The other is where a group or
community of people seeks to exercise self-determination by constituting irself inro
a legal and political racher than simply a cultural or ethnic or religions communiry.
In either application, the principle belongs 1o the theory of democracy as a basis for
idcal cnnsﬁnltiun—making, to spme greater or lesser extent achieved in the actual
constitutional experience of different stares or polities.

[n terms of the differentianion of external and internal sovereignuy, we can now
properly add that where a state is sovereign in the external sense, it makes perfect
sense to say that this sovereignoy belongs to the whole people of the state, Especially
in the context ot a Rechestaat enjoying a democratic form of internal governmend,
there would be significant truth in the idea thar the people as 2 whole exercises self-
povernment independently of higher power. Popular sovereignty in this sense does
not imply or presuppose the existence internal to the state of any consticutional or
political organ enjoying either legal or political sovereigney in the internal sense.
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Indeed, it is the absence of any such organ—king, president, party, or Parliament or
wharever—thar forces us to identify the people as the ultimare possessor of the sover-
cigney of their state. This does not mean that there is an entity ‘the people’ that has
an existence distinet from or prior to their constitution. On the contrary, they count
as ‘a people’ by virtue of the consticution that makes them so,

Beyond the sovereign state

The argument so fur has tried 1o elucidare the ideas of sovereigney, lepal and polii-
cal, and of the sovereign state and sovercign people. The nexr point is to discuss the
f‘l‘.'[l'.'"u"ill'l'l'.'ﬁ E]f r.'-;‘rnt::mpur;lr_'r' dl:w:l[’:lpml:ntﬁ T 1.]'|.E:‘ie 'L'U'I:I'EEIJ‘H. I FHTLi.ELI.l.;ITJ._'r' "u'u".IS]I. Lo
consider their relevance and usefulness in the context of the developing European
Union ﬂ'::rh'ing from the Paris and Rome Trearies, and ch rnugh to the Union Trtar:.-'
of Maastricht, the Treaty of Amsterdam, and beyond.

As was discussed at some length in Chaprer 7, since ar least 1964,” it has been the
doctrine of the European Courrt of Justice thar the Communicy {as it now is) constitutes
a new legal order, neither a subordinate part of the laws of the member states nor simply
a sub-system of Internadonal law. From the point of view of a soundly pluralistic theory
of law as institutional normative order, there is no difficulty abour accepring this self-
characterization of Community law as a distiner legal order. It owes its origin, certainly,
to treaties binding under general International law. Further, from the point of view of
member-state legal systems, the ground of validity of provisions of Community law is
located within the state-system, Community law's validicy as a high level source of law
s traceable to the acts of ratfication or adoption of foundarional or amending treaties
by appropriate modes of decision-making, The appropriateness w this end of a mode of
decision-making is determined by rhe stare constitution in question. Buc there has been
an institutionalization of a legal order under the foundation treaties and the reary
amendments have elaborated this, always preserving the acguis communansaive, There
are now long-established Community organs tor law-making, for executive action, and
for judicial law-applicarion. Thar these have operated in a largely efficacious way over a
substantial ptriu-rj of time makes it boath propet and NECCEEATY o H_'-n:ngn:izr, that here we
have a tull-blown instance of an instirurional normartive order, and thus o confirm the
Cuu:n:x n:p:r:.':'ii:nl.‘.'d.n'un UI'. i:l: dh d di.‘il‘.inr:t ]ﬁgﬂ.[ '.'II'I'.‘I.EF.

Within thar legal order and from the point of view of Community organs and
persons working within Community law, the criteria for recognition of the validicy
of Community legal provisions are now internal to this legal system. The system has
:H::]uire:{l what Niklas Lubmann or Giinther Teubner would characterize as self-
referentiality,'" As a system, it differentiares itself from other systems by whose

Y e Conta v ENEL, case 6764,

17 See M. Lubmans, "Law as 2 Soctal Sysvent, Novtbroetern Unin Lo Reo (1989], 136 ac 141-3,;
5. Teubner, Lo ar an Auspeieric Sprnem, trans. B Adler and A, Bankowska, ed. £, Bankewski (Ouford,
Basil Blackwell 1993), 13-24.
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distinet criteria of validity Community legal provisions are also valid and applicable.
This is the case within the legal orders of member states, each of whose organs
acknowledge Communicy provisions as valid and applicable in relevant situarions, in
a manner coordinated with, and jusifiable by, reference to the member stare’s vwn
incernal criteria of validiey. "Community-vahidicy” 5 a relevant fact when it comes o
assessing member-stace validicy, 'Member-state validiny’ is a relevane fact for some
purposes of Community law. The sicuaction 15 one of differentiation of S¥SLCMs
subject o murual overlap and interaction. There are institurional arrangements w
resolve potential conflicts of norms or of their interpretation,

The application and enforcement of rights and obligations under Communiry
law remain, 1o a considerable extent, macters for implementacion by the authorities
ilE. !TIIL'I'I'Il.'.Il:T Htﬂlﬂ.".‘i!, l‘hnllgh I'ﬂ.'l'.l'll";'l:]i.l::ﬁ Can oW hl:! ;l,"u"."";l,rdf,‘\'l:l ﬂ,gﬂ_iﬂﬁt STATCS l:l}" [hﬂ'
Furopean Court to compensate for damages arising from state action found to have
been in breach of Community obliganens, Community law is and remains 1o a
considerable extent both normarively and polidcally dependent on law and practice
in member states, So far as concerns the validity of natonal legisladon, legislators
within stare systems are now limited by the requirement to avoid conflict wich valid
Community law. Community decisions of various kinds can change law within stave-
systems regardless of the operation of the normal internal legislative process. Yet the
making of Community decisions depends at the highest level on the joint action of
slate iﬂ.lt':]f.l‘l.'!.ljt".'i l'_'llu []'lL'ITIEJ"El' sLapes E.L'ti.]'lg i.]l TI'I‘L‘ I::I:]'LL!'IE.!] 'L'l"- }'l-'ii.l.'li.:'i‘ll:f.'i []:I_ t]'ll'_' E[._.-
Politically and economically, there are powerful reasons deterring states from large-
scale unilateral defiance of Communiry norms or (g J1‘.|:.I:l'r:'.r.l:l'J:] unilateral renunciation
of membership (which would clearly be invalid as a martter of Community Law,
though possibly valid or subject to being validaced by the law of the member stare).

Criven thar, and given our earlier discussion of sovereignry whether as a legal or as
a political concepr, it is clear thar absolute or unitary sovercigney is entirely absent
from the legal and political setting of the European Community. Meither politically
nor legally is any member stare in possession of ultimate power over its own internal
affairs. Politically, the Communicy affects vital interests, and hence exercises political
power on some marters over member scates, Legally, Communiry legislation binds
member states and overrides internal stace-law within the respective criteria of valid-
ity. So the states are no longer fully sovercign stares externally, nor can any of their
ifterial Orans be considered 1o -;.'Ilju_'r' present inbernal ﬂhm'un.'ignL_',' under Law; nor
have they any unimpaired political sovereigney, The Community on the other hand
15 plainly not a stare, Mor does it possess sovercignry as a kind of Federation or
Confederation. It is neither legally nor politically independent of its members. The
German Constitutional Court in its decision on the Maastriche Treary denied that
the Union or Community and their organs of decision have the uldimare legal
competence to determine their own comperence. [f so, this precludes sovereignty,

In ane highly imporiant sense, soversigney has not been lost in chis process. In
Inrr_'rn.‘;ll'i{m:l] ]ﬂw. Miy SEaAtTes or I:IThI.':T :‘nﬁr‘_.-' I:'I'I_I[Eit'lﬂ '[hﬂ Uﬂiﬁl’l I'I.ﬁﬁ Ay gn::a[-:‘r FI':!":’-'ET
over member stares individually or jointly than before, except o the extent thar a
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Sinlijﬂr Pmmﬁ oA EI_I:IIJ[II |¢.,."|."I:,"| hﬂ.&. hrnuEhT ﬂl'.lﬂl[T T]'lt ﬁ]rm:lT]'nn [:I:F ti'll'_' I"l.\:'rﬂl'ld. 11]'.H.|'jﬂ.'
Organization. Thus there is a kind of compendious legal external sovereignty rowards
the rest of the world; and policically it seems thar the scale of the Community
l‘nhﬁnfﬁ [hﬂ indfp{‘.nr[r:m:r: 'I'_:l"- Acrion |.'|F LE5 mfm':]ﬂf!'i u:l]ﬁ_r'l'l."tl}f :.i]'l.d. Ft'l'l'l.ilpﬂ CvEn
individually for some purposes. To the extent that the terminology of “divided sover-
cigney” is found valuable cither rhetorically or analytically, it can be applied here—
the sovercignty of the Community’s member states has not been lost, but subjected
to a process of division and combination internally, and hence in a way enhanced
externally. But the process of division and combinacion has taken us “beyond the
sovereign state’,!! indeed, well beyond it Diespite the rhetoric of polivcians, i
cannot be credibly argued that any member state of the European Union remains
pn|i'r:ic.1|]:.-' or lr_'gn“}' A SOVEreign state in the serict or tradivional sense of these erms.
et it is to their rraditional sense thar the political rhetoricians make implicit appeal
W]'lﬂ]'l rht].-' hﬂrnnf__:ut |'.|-:|.rl"l.-' E[:I:I'I.ﬁ:rr.‘:l'l.r.'i:."i.

Democracy and subsidiarity

Western Europe’s successful transcendence of the sovereign stare and of state sover-
cigniy is greatly to be welcomed. It has been and will be a condition for the security
of peace and prosperity among us. Yer many are conscious of a residual unease
concerning popular sovercigney. At least, in a sovercign state, with its own organs of
executive and legislative government, the rarget for democratic activism is clear.
Provided there is real ]:-npu]:u contral of !il:}‘.-'{_':l'tigl'l EOVErTUTLENE, with fair conditions
for full and equal participation by all cidzens, or all citizens who wish o involve
rh:mﬁ:]‘-‘:ﬁ. dfm[:ll:ﬂl.l'.'}" LAl hL‘ ]"L"-'ll.i:ﬂ:d. .-.l_.l'l.l'.']": i.:'i 1Ly FReIm EU[ I"L"EEP."“'.' jntu |'L|.I': h}" L
virtuous few, whether a bench of supreme court judges, or a council of ministers
deliberating in privace, or a bureaucracy of highly trained experes.

British Enroscepuicism has in etfect posed in just such terms the democratic chal-
lenge 1o what Eurosceprics consider the onward march of an unacceprable federal-
iIsm at TI'I.L‘ Eur[:-pl:;ln I‘I:'l-"ﬂ."l. -J.-'h': H‘l’itil‘ih P.;J.I]i:l.lTlf.'nt E;Uf tl:“.'ITI ]IE t]'l.': n:1]-u.*i:itur:.-' ﬂi'-]t'gﬂ.l.
sovereignty under the constitution, and through that legal sovereignoy is secured the
P[:I]Jlti.l'_'ﬂl H[]fol.‘:ig,l'l.l}rp :ir“.t fl.'.l-'d.'. L‘ll'ld. txti:rn:a]. []:F‘I.]'I.l'_' Erjti.:'ill IJ‘L"‘L'II.Tll'_'- EUF‘L'IIJ'{'_'EJ'I. UI.'I.';-':I.EI!E []:I'-
legislation are immune to direct democraric control, and the European Parliament
has been belicdled for having neither adequare legislative power nor conorol over
those who do have it, nor ﬂhi'il‘}" cfﬁ:ctivc[}' to make accouncable the members of the
executive branch ar Community level. To them, combined and divided stare-and-
ci:rmrnunil.'}' hLA L r::ignl.‘_'r' SCCIMS [hﬁ": Chocmy '.-I'F ITDI'I‘I.I]'-'II' E:Jvﬂm:ignt}f, :'ITII:] .*:I_'r-l:nEThl:n:irlg
the position of the European Parliament, as has happened in the past decade, may be
as much a part of the problem as of the solution. The grounds for their concern are
evident and real,

I B B MacCoanmick, Beyond che Sovercign S, Moden Law Review, 56 (19933, 1-18,



134 Che Sovereignty and Pose-Sovereigrnty

On the other hand, the record of the sovereign unitary state is not so very bright
|'.'|I1.h|:]'. r].-']'l.l: hig}ll:r' 'L"l'.'l'lt“.i]i.'i'."l‘.'d VErsion [:l:l'- mw:n:i.gn state F‘l't'il'.'l'lr‘l:l'j h]r ﬂ'l.ﬂ l;ﬂi.rﬂd
Kingdom in its classical phase iwself deserves scrutiny. Here we had a proclaimedly
sovereign Parliament dominared by a system of political parties with strong inrernal
party discipline, and with an absence of proportional representation in rthe elecroral
systemn. This cerrainly did not foster anything approximating w an ideal system of
popular government with fair equalicy of participation for all citizens or all poines of
view, Nor did it prevent the growth of an extensive bureancracy, nor the enhance-
ment of power of the executive branch of government in the modern period. So far
as democracy depends not anly on formal allocation of voring power to each adult
citizen, but some guarantee of civil and policical—perhaps also economic and
iur:ial—rig]'ll_ﬁ to each person, O ensure -;:untlnuiug t}ppununlt}r af partj{:iputiun 0
fair terms with others, the UK's accession to the Euwropean Human Righes
Conventon was & decisive step, and yer one which dimimished external sovereigney.
The growth of a pluralism of law and insticutions in Western Europe has been in
ST Wy l.'.ll'l:}].':lltm.iitic 'F(]f {Iﬂml}l’.']'ﬂc:ﬁ ]“]r i[] c}rhr:r Wiayh ﬂd\'ﬂnTﬂEﬂﬂl]:‘il .'l.l'lLl. T t]'ll'_'
extent that the Union Treary formally adopes human rights standards, the advantage
JI_"i ’L"l.':l]'l.HJ'II'_"::T:J..]:E

There is another potential advantage. Concentations of power can create oppor-
tunities for what might be called monelithic democracy. Thae is, if all legal or polit-
ical power is concentrated ac the level, say, of a single assembly with complete power
over all matters in a large territory, then decisions affecting localites within the
whole are as much subject to majority decision by the totality as decisions which
have a broader, or even a holistic, SCOpE. But the Majority of the tumlil:_'.-' may be at
odds with the majority in any particular localicy. The waditional theory of internal
sovereignty considers any decision-making power at local level to be the mere crea-
nure and delegate of ceneral sovereign power. Henee it is a matter of political choice
for the ceniral power, and behind char for the holistic majoricy, whether o allow
I(.'H.'E]-Jt"l-'ﬂ] d:[n[]cf-ll:}" [}y t]'l-t ]J:I!’iiﬁ E]F ]l“.'l]] mdiﬂrit}- i]pin:iun, 0or Lo ';J"'-"'l'_']'fi.d: lUC-'ll
opinion and impose the solution favoured by the holistic majoricy.

In chis light, if there is a sense of popular sovereignuy (sovercignry as self-derer-
mination’, perhaps) which calls for recognition of the rights of significant groups or
communities within larger wholes, the state-sovereignry version of popular sover-
eignty can be itself an enemy of other democratic righes. In general, any form of
popular government or majoritarian democracy inevitably poses the questions: "Who
ds 1.]1.': [_'l'}:';.I'[_'l]ﬂ."-Il DF 'i"u"l:lﬂ.t Hrr_}u.p mitest Li]ﬂ.‘ r[]H.jUTi.:.}' i.'H." a T[]E.j[:l]'i.t_'l-'?l

The grear prnh]cm of natiopalism in rthe modern world 15 F.It:l]'li-lpi revealed at
just this peint, It is graphically and tragically revealed by the scrife and slaughter
in former Yugoslavia, If the sovereign state is waken as the self-evident and only
:'I‘-'Ei.]ﬂ.h'l.ﬂ Ffﬂml:"-’ﬂ'ﬂfk :I'-I::If d:m[:lﬂ:rﬂl:}", It I_.lt'“l:(]mﬁ.‘i- \ritﬂ.l toa .l:tTl.:lgEll: Lver httunr.!.‘l.ri.l:ﬁ

Bf the exeellent discussion in T Crarg aasd G de Barea, EU Lawer Texs, Cazer, and Maserzal, Ind

eodn, (Osford: Ouford Universing Press, 1998), 135-9
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and membership, vital to define the ‘narion’ as possessor and master of the sover-
eign state, the nation-state. Inevitably there are minoriries, even ‘national minori-
ties', In Spain rthere are Catalunya and the Basque Country and others; in
Belgium there are Flanders and Wallonia; in the United Kingdom, there are
Eﬂ_g!ﬂnd, Slcl.-_ll:l_a[!ll:ll ﬂﬂf_‘l Walr:ﬁ, ar:-rl thﬂ' It'H:IF inrl:rn:'t]l}r Eﬂniﬂ:‘itﬂd I'.I'm"!'il'll:t ﬂf
Morthern Ireland. In the UK, the English majority is normally the majority of the
W]'II:III:.

The end of the sovereign state creates an opportunity for rechinking of problems
about narional identity. The nation as culrural, or linguisae, or historical, or even
ethnic community is not coextensive with the (former) sovereign state, the tradi-
tional ‘nation-srate’. The cases | have mentioned all make this obvious in the highest
degree. The suppression of natonal individualides is wrong in iself and almost
inevitably a cause of bitrerness and serife, But if the ideclogical unity of the tradi-
ri.l:]nii] :'ili}‘i'tl't'igﬂ state :i:'i ﬂhiiﬂl'_:liil"fl'_:l. TRV F(]ﬂil}i.liri.t':'i =] I:lp'l'_'l'l‘l'_'l'j.

At least one reading of the alreadv-contested concepr of ‘subsidiarity” poines the
way here, If the idea of a plumliﬁric |:.'E:|.| order advanced here 15 an ;l.cc:pmh[r: one,
then it is capable of generalization and extension o what is sometimes called the
‘regional” level within Europe, although many people in some of the so-called
regions find it important to characterize their own region and others as "nations’,
There can then be a basis on which to recognize further levels of system-differen-
tiation and partial muwal independence. The docirine of subsidiarity requires
decision-making to be distributed 1o the most appropriate level, In that context.
the best democracy—and the best interpretation of popular severeignty is one thae
insists on levels of democracy appropriate to levels of decision-making., And the
tendency ro over-centralize at the level of member states 15 as much o be coun-
tered as is any over-centralization rowards Brussels, The demise of sovereignty in
its classical sense truly opens opportunities for subsidiarity and democracy as
essential mutual complements. It suggeses a radical hosulity to any merely mono-
lithic democracy.

It also suggests a need to reconsider some issues about democracy, or at any rate,
abour representative government. For the moment, at least, it is obvious thar Heads
of Gowvernment of Member States of the Fur{:-pr:.'tn Lnion tn[n}r ﬂlﬂsidﬂmbl}" greater
power and standing than do Governors of States in the USA. Their standing in the
d(]miﬁti’: Fu[itif:'i UF tI'IEIIT I'.":]'Il.ntr.iﬂ'_"i PErmEns [:l:l'- ]'I.igl'l. ﬁigﬂiﬁl:ﬂn.':t. ﬂI'II:I. r:|-:'.4:ri1'|.g or
rejecting governments remains the basic currency of democratic politics in European
Staces. The COMpOsItion of the Commission and the Court, and their method of
nomination and confirmation preclude some of the abuses of respectively parry-
power and presidential or governmental Court-packing thar can occur in other states
or federations, And yer none of what is done falls outside of some real possibility of
democraric scrutiny.

It is not only our theories of law, but also our theories of democracy, thar arc
challenged by the new forms thar are evolving among us in Europe. A commir-
ment o principles of democracy and of subsidiarity calls us o ensure the vitality
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of decision-making processes at many levels and in a polyceneric way. Ir calls on us
w reflect on forms of popular control thar are effective ar given levels, and on
ensuring that those we adopt for “higher levels do not become inimical to the vial-
ity of politics at ‘lower’ levels. These are questions thar call for further retlection
and discussion; they shall receive this in the nexr chapeer.



9
Democracy and Subsidiarity in the

European Commonwealth

Introduction

When one contemplaces the dreadful conflice thar engulfed first Europe and then
pracrically the whaole world from 1914, with no more than a pardal cessation of
hostilities beoween 1918 and 1939, it is no wonder thar the years since 1945 have
|.‘:Ii:tn Fealbs i[] 'l-"a']'l.i'i.'l'l .Ill}:'r'l'.':'itﬂ]'" El:ll.'[:lpl:;lnﬁ ]l.:]"r'l.' '.'H.ll.'lg]'l.l 1l []'l.'ﬂk.ﬂ.' Wl dITLOIE 1.I'|.‘L'|'|'I".'|L'J'!'ﬂ."‘.'|-
unthinkable. The project to create a new order in Europe is one that has gripped the
'lrnagj [lﬂ.ri.[]]'l. E].I'- ITIEITY. T]'l.l.']'f l"l'.'ill]:f' :il'i L COMTIETLOHE g[]ﬂ{l a[nm'LH thf ptup]t 'L'lrtl:]t' '!"a'] l[]]f
of this continent, and cerrainly among those of western, northern and southern
F.Ufl::l]'": -::L]rrl:]'lrl}r hrmlghr t[]gl:t]'ll:]' in f[-.lﬂ: Ell]’“FL" (]F |.'|.-.IL' F.L:mr.l:::ln Uninn. '|.1|':|:|I.'
common good includes firse of all the avoidance of war and obtaining peace and
prosperity and cooperation by other means. In that context it seems more than
worthwhile to raise a discussion of ‘democracy and subsidiarity” as defining frame-
works of cooperarion in the construction of a berrer ordered Europe,

The present discussion has five parts: the first 15 abour ‘post-sovereign Europe’—
is this already in some sense a lawtully constituted commonwealth? The second s
abour democracy—is this a democratc commonwealth? The third concerns the
question “democracy or whar?' and goes into the idea of a “mixed constitution’; the
foureh is abour values—whar 15 good abour democracy or abour subsidiariee?; che
fifth is abour the persistent contemporary worry concerning the ‘democracic deficit’
in the organs af F.urnpt;l.n government as at present constituted—is there indeed a

democratic deficit, or a subsidiarity deficie?

Post-sovercign Europe: a constituted commonwealth?

People talk from time to time abourt ‘constitutional moments', the flecting juncrures
of opportunity for radical redesign of a polity, an idea borrowed from Bruce
Ackerman’s study of the rransformations of American constiturional order ar grear
moments of opportunicy.’ Is there such a moment here in Europe in the closing years
of the twenmeth century? Is this a time when there is need for a European constitu-
tion, or a radically transformed one? If so, how can such a thing be achieved? Do we
have one already? Is this ching (1o use no more definite a verm) thar is Europe, or the

I E‘;L‘L‘ H- JJlLkL':ﬂtuI:I, I-.I-!'IL' .;';l.-:rrn-: 1.I.'I'.1'III'|.'Hl ]‘:'i.il.'l.'l'-"\.'ri.l'lg I:JI.I.' (h)ﬂﬁti“]l::ll:ll.‘ll. !':I..':f Jl.ﬂﬂl.-' _FﬂHJ'EIT.II, I']"l'

[1984), 1001372



138 Democracy and Subsidiarity in vhe Envopean Commonuwealth

Europe of the European Communities and European Union, something char actu-
ally does already have a constitunion, in however imperfect & form? There have been
debates about drafting a constitution for Europe, rather on the assumption thar chere
15 no constitution here now, Bur this view 15, as o irs undr.rl].-'ir:g assumption, rather
implausible.

In the European Union, there are established faw-making and executive organs, a
chirectly elected Parliament with considerable [and growing) powers in relation o
legislation and to executive action, and a Court thar can rule auchoritatively on the
powers of the other organs, and on the powers, rights, and Communicy obligations
of member seates and their citizens. It would seem, therefore, that there must be
somewhere some set or cluster of norms thar define chese organs and confer their
powers, while ar the same fime constituting, or authorizing the creation or confer-
ment of, rights and obligations. With vanous enlargements, reforms, adjustmens,
and restatements there has been such a set of norms for pracrically forty years. This
started with the Paris and Rome Treaties, and wound up wich the compendious
version contained in the Teeaty on European Union agreed ar Maasoricht in 1992,
with further pmvi_l:inn.l: made i the 'l reaty of Amsterdam of 1997,

These treaties themselves are in the first instance, and unconoroversially, binding
ﬂmﬂﬂg [ht‘if Flﬂfﬁf.s A5 MALLEr I:I'F iTI.[C]'I'IﬂL'iI'JTI :'II ]‘;I"F'i'. E‘!E]r t]'ll::r' {I(] not mi::n:l}f L"I.'.ITI.E:I.'
tights and obligations on stares; they establish instirutions or organs as noted a
momont i'lgl:l- .]II'I{'.EI'.: l}l.'E[l.rl.S Can CTEIEs FI_l]TI'IET VOIS I'I"!r' WLy ﬂF d.i]'tcri."ﬂ:‘i .'I.l'l'd ]":'g'l.l-
lations. The court can recognize and apply these along with the treary norms them-
selves, inr:rpr:n:d in the |ig]1t of the purposes and Principh:tc imp|'n:it in the order
that they constitute, and in the light of the principles of legality thar are considered
fundamental in the laws of the member scates, It was held from quite eatly in the lite
of the European Coure of Justice that the wearies had constituted a ‘new legal order’,
distince both from general international law and from the laws of the member stares.
This law had direcr effect in conferring rights and obligations directly on citizens of
the member states, not only on the states and their organs. Within the spheres
covered by the treacies, the law so constituted necessarily had supremacy over the law
of the member states, for otherwise there would not be a common body of European
Community law that would have the same impact everywhere where it was binding.”

What confers on this new legal order the genuinely normative qualicy it has o
hﬁl-'ﬂ i.F W I'.'(}FFEI'_'t]}I' (ILI.J“F"I-' it da% -.Iaw:? ':._}[]L" EI.'[J'LI.I'III'J ‘I.:ii'-:it."i I'I'I:IrIIJH.LII"-"i.t}" 55 CEI‘L;!.i]ll].-' [h':
pacta sunt servanda (‘oreaties are o be kept') principle of international law. Those
who ought to keep to their creaties ought to keep to whatever is validly mandarted by
or under these wreaties. The Communiry and Union Treaties being pacts among
FLADCS, '[]'Iﬂ SEATCS I.'I'I_lgl'll.' O3] l'i.{'.l:rl' '[I'I.E]Tl. IF TI'I'I:'. Pﬁ’:tﬁ cregre nn:rm—l:n:::iting Ufl;ﬂ.l.'.l.‘ip tl:“:tl
the norms they creare within the power conferred ought to be observed by the states.

I

CE B Craig and G, de Birca, EL Lawe Towe, Caes amd Material, 2nd odn, (Osford: Ostbord
Univeraey Press, 1998}, chs. 2 and 4.
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Bur there is more to it than this. The instirutions and organs have had a contin-
uous existence over several decades and through many changes of personnel, They
have become central instirurional facts in the thinking of Europeans. Citizens and
I:I'H:]‘Ciﬂ]ﬁ thmllgl‘lnl]r F:l.]r{:lr.l": ]13"-!1: E]'I.tETPTt'ttd I:I'.I': TS Uf El'l.l'j l.l.l'l.l'j':l.' rJ:IL" tl't'"d.tiﬂﬁ' d%
having direct effect on private persons and corporations as well as on states, Over
more than four decades this has proceeded with impressive continuity and one might
say solidiey, with a quite high depree of compliance, never perfect, of course, and
somewhat variable from field to field. This has led participants in the purporeed
‘system’ of Communicy law to creat it with very little dispure as constituting a new
|¢E:.‘l[ order ::d'-juxr such a kind as the Court uf]l.uiti-;:n:: has ]:rmnuunr_'td it to be, This
has received confirmarion more than once in the kind of self-referential way thar is
arguably characteristic of systems in operation. Each time there has been an acces-
sion of further states o the original six, then nine, then owelve, and so on, there has
been a new Treary of Accession agreed between existing member states and postu-
lanes for membership; and there have been major amendments and consolidations,
particularly the Single European Act of 1986, the Maastricht Treaty of 1992, and the
Amsterdam Treary of 1997, It has been suggested earlier in the present book that
every viable legal order requires the underpinning of what Kelsen called a "basic
norm’, This, however, is not a mere juristic hypothesis; rather it is a norm rooted in
custom and convention, the comimon acknowledgement of murual obligations of
respect for the framework of an institutional normative order. The evidence of many
years is thar this obrains in Europe.

[t &5 not surprising that it should be so. Implementing the varous treaties has
called for debate and decision. frequently consticutional amendment, somerimes
referendums, whether consticutional in characrer or technically only advisory in
character (as in the United Kingdom). These processes have been necessary for rati-
fication of new treaties or as enabling measures o give them full effect within
member states. [n effect, those who have raken these measures have either themselves
or through their governing authorities, taken their decisions in full knowledge of the
European Court’s doctrines abour direcr effecr, supremacy, and ‘new legal order’. It
would not therefore be deniable thar these doctrines have been confirmed as pare of
the packages confirmed ar each stage of enlargement and consolidation of the
Community and now the Union. The states have confirmed an order whose own
competent judicial organ has athrmed it o have a certain characeer. Yer hitherro no
subsrantial reservation or derogation has been artempred from the legal docirines so
.'{H:_]'rmr_‘d, l'huugf]'t i.r.l t]'l.l'_' F]TLH.'E:‘H'F l:]F t[tﬂt:r' n'L;t]-:.ing fl'.ltfl'_' ha‘!'t l‘.lt'-::n l'.ll.l:ib: ]::gii‘fm:ll‘{:
attempts to express principles aimed at steering the Court’s development of the law
i.l'lr{:l IIaAImniswWer F':]t]'l.!i.'; F.l-] T ]'I.:]:'i- in t}li# Wy []L"Cl'l.. suljﬁtantinl]]f', d l;J.E]TII:}CI:]TJIC
endorsement of these key docirines concerning the standing of Community law as a
distincr system interlocking with the laws of member states bur overriding them for
SOITIE PUTPOSES,

3 CE Hjalee Rasmoosssen, Excrapean Cowrt df_.rrm'fﬂ PCopehngen: Cadlwe, 19981, 328~
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It is possible w argue from a purist democratic position thar this is not in iself
enough. Such democratic assent as has occurred has been achieved state-by-stare, and
bit by bit, without ar any one time a whole compendious measure being put 1o the
E'lept'ﬂl'.l F'E“P]C i L] :‘il.]Ch in ﬂll'l.'lfr T]'I.ﬂT T]'I.I'_'_'!r' ey, ﬂCFETIE rngc[hﬁr. 'I:I::II'I.:FETITI or [{'.it‘:l:l' i[-
Can this argument be taken too seriously, though? The United States Constirution
af 1787 purj’mrmﬂ to be ssued b:.r “We the Pm]::l(: .. . but s acmal racification
and implementation was by a process of state-by-state decision in constirutional
convenrions called in each of the states. If state-by-stare was good enough for the
USA as a paradigm case of the classical Lockean approach o constitutional legiri-
macy, it is not clear why a similar process should be less acceprable now. This is an
EE‘: []:F Eal’ e Eﬂi:'l:t:i"ﬂ'_' [TI.EI'_“.H []:I- E{l]'[lrl:lu]'liﬁ.'il.ti(][l il]'l.d :inﬂ:lrmatiuu :lnri :Eil' "u'u"i:d‘l'_'f
franchises in the states than could possibly prevail in the carly United States, More
people know, and more have been consulted, and had cheir say, than was ever the
case then. This is not a marer of superior virtue, bur of different circumstances.

There are solid grounds for assenting to the ‘new legal order” theory, and for
I'.'].'d.i.!'[l]l[]g IL 1 ]1:3"-'1: IJ.[!(J.ET!.”'UHL' at ]‘L‘H.?il d j.\ld:if [TICAS LT U.r L:I-::[:Iu:h:.'t':llil:.‘ ]fﬂilll]'[!aLi.U“- IJ'l
this contexr, it seems reasonable therefore 1o scrutinize the whole body of the law
contained in the Treaues, including the principles and purposes imputed 1o them by
the Court, and consider whether these do in fact amount ro a “constitution’. Perhaps
hetter: we should ascertain how far there are constitutional norms for a European
legal order discoverable within the available body of normative marcrial, 1o is fairy
I:Iﬂ,"ﬂf, ﬂ.rld un}il]rpri.‘iing. fhﬂf fhﬂ:ﬂ: i!’i iFI E'H'_T il n::?h::r::nl' .I.'!ll:]d.}" ‘Hi'- [ILMTIRS Jllﬁ]ﬂ;&t;fig
powers and funcrions and imposing certain basic duties thar are correlative with the
:I'-ﬂllr Frﬂl:dﬂm!'i I:'-url.d;l.rm:ntﬂ 1o T]'Iﬂ -l.'.umrnl.lnir}-' L] II'."!'I'I'l'l mon m:'l]']{ﬂrl.

Looking ar this in theoretical terms, one may reflect again upon Hans Kelsen's
theory abour the way in which stare legal systems link up to international law under
the ‘monistic’ theary.® In accordance with the custom that grounds the norms to be
observed among stares, we can assert as binding the norm pacta sunt servanda,
‘treaties are to be kept', In thae lighe, it is clear that the norms thar have instured
the organs of the Community and endowed them severally with a mumally coher-
ent scheme of powers, and thar regulare the exercise of these powers through basic
principles such as ‘the four freedoms’, have a root in international law thar gives them
normative validity from that point of view. The same applies o states, whose consti-
turional legitimacy can also be impured o international law, Yer those who pass
judgement internally to states do not in all or even in many cases yet treat the valid-
ity of state-law as somchow dependent on internatdonal law, Whar in one perspec-
tive appear o be only conditional grounds of validity can from another point af view
be treated as ultimately validating, It is at least bar from uncommon thar narion-stares

¥ See H. Kebsen (M. Knight trans.), The Pare Theory of Lace (Berkeley and Los Angeles: Universicy
of Califoroin Press, 19067, ch, 9. CF C, Richmond, faw and Pirlocapln; 16 (1997}, 377420, also in
MacCormick (ed.), Consrraciing Legrd Sorems Farapean Dawier’ i Legad Theery {Dordrechs: Kluwer
Academic Publishers, 19975, 47-90, sece. 1111 ko a more thorough anadyis, a“l.l'.l'il'.j_.',I that the “interna-
tional law” perspective is nor she only possibilicy bere, See also Ch. 7 abowe,
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wreat their own constitutional framework as a selfsufficient ground of the validiy of
all that is done under it, without trearing the fact of its legitimacy in international
law as conferring on it the normative qualicy i has.

This is now true of Furopean Community law too, The original legitimarion
1]'|.|'(]ng!'| I'nttl.'[:l.ltlli:ln::i] lﬂ"-’r’ i.!'i "r'l‘_']'_'r' [J]-'li:]'l. L'I.[]';J. "-"!I."ii.h]t' :i" l'h:.' casg U.In-'l ]L"!.’!;..'l.l ':I‘l."ljﬂ."l' ';J.l'_'!:lﬂ.'[]-
dent on rreaties, and from time to dme adjusted by amending treaties, Bur from the
{il'lﬂ:l.']'lﬁl I'H':lil'l." {:l{ 1|"].L“|'l'} |:|.'[:l ."i'l."u"il:l'.']'l mormenta rlll}' i.TI Ly H;.irr'[::ul. [CIInS HE'. ]":'EL' ﬂ:[]L"L':I;‘ UI'-
those who operace the system of Community law, it has come to be considered a self-
I'C:E.'.fl'_']'ll'iﬂl :'ITII'_:I i.]'ll'_:lt'Flf_"l'Il'.'Il::]'ll'l}r 'I.'-'Ilid. Itgﬂl :J:n'.{r_'r. TEH:IL' 15 HI'_'C‘I.:II'd l]lgl}r 4} ]L".':'H MELsOn fo
rreat the Communiry’s foundarional norms as constitutional in purport than there is
reason so to trear the foundadonal norms of national law. What is a constitution in
a legal-logical sense is a different dhing from whart is a consutution in a popular-
political sense; namely a concise document headed “The Constitution’. Even where
such a document more or less exists, for example, in the United States of America, it
is trite knowledge chae the really operative constitutional law goes far beyond the
original rext, even with irs listed amendmencs, and includes many fundamental
doctrines nowhere stated i che rexr.,

To summarise: there are legal norms thar constiwee and empower the
Community's organs, and there are basic docerines and principles—the four free-
doms, and those parts of Euwropean Human Righes Law char enter into the
Community sphere of competence, and fundamental principles derived from the
CoImmon r_'}:p:.'rii:rll:::: I:JI'- rnl::ran:r EEAtes. rIl['liJ'i AMOUNGS o a E-l.:]'l}' f['lil'_'l{ h(HI}' ('I'F l:i".'ul'
thar is thoroughly and fully construtional in any reasonable interpretation of ‘consti-
tution’. It cannor reasonably be disputed thar the Community is a lawfully consti-
tueed entity, nor thae it conduers iself, as a “law-community’, a Reclesgenresnsehaft,
albeit not a Rechirstaat, for it is not a state,

But within the geopraphical space wherein the Community legal order funcrions,
it 15 not alone. There are here other, no less robust, legally constituted entities which
are states, that is o say, of course, the member states. They retain their own funda-
meneal laws, their own basic norms in one or another of the senses of that elusive
I.:ll'lfﬂ:'r'l.‘. 1':.:}]“.]1.' lhl‘:r' [I'Ii]:}" |:]-'i'|-'1.' C‘I:I'jt"lj M?'l-'l'.']'ﬂ."i.lé.’l[] fig]'lt:'i ta thﬂ." {._.I?ITIH]LI]'I.it}" i'-[:l]' L'l'_'l'rﬂil'l
purposes, they retain such righes for other purposes. Flowever it may be as berween
rnl::lTl]:H:r ELATeS Am [:l]'lg tl'.li.'[]'l.!‘il'."]"!'t?i. 0T i hl’:"'ﬂ"ﬁ:[] mr_'m]':r_‘:r SLARCS -'ll'l'l'] l‘hr_' '[-'.nrnmunlt}r
considered corporarcly. the starus of cach of these states towards other states exvernal
to the European Community and Union has not changed in the way of any diminu-
tion of their independence and ‘sovereignty’ in an external sense. This is a fact which
does not conflice with the equal eruth thae, in the internal perspective of the
Community and the relations of member stares, each has ceded fundamental powers
pertaining 1o sovereignty, with the effect thar none remains in the full classical sense
a sovereign state, as was argued in the preceding chaprer.

¥ oRee H. L. A Hare, e Carcep -.f:[.m- (Cmboed: Clarendon Press 19610, 54-6, 868 cf. ™.
MacCarmick, Degad Rearoning and Legal! Thvory, rev, edn, (Oxford: Clarendon Press, 1994), 273-92
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Here then we have a 'post-sovercign’ Europe. It is a Europe of no longer absolurely
sovereign states interacting with and through a Communicy with an independent legal
order of its own. The Community, or the Union in which it is now embedded, is in tumn
nor, and not within measurable distance of becoming, a sovercign federal union such as
we see in the Unired Stares or Canada or Auseralia, or, more doubthully, Switzerland.
This chaprer started with a reminder of dreadful wars. Post-sovereigney seems from char
point of view a very welcome development in diminishing the probability of recurrence
to the barbarisms of time recendy past. This evolution beyond soversignry has not
[JI'_'El.I.I.'I.'L'd ]J_"r' i PIresss "u"u"hl:]:'it I'L".'I-'I.I.h: !'I-'d.“:' hi::tn tl'l-'l.t thl: P'I.:l'!'i'l'_'r:‘i I:-I'_'IT.' nt]']].- w.'l:l.td ;ﬂ. a4 S0vier-
eign state no longer exist or are exercisable in Europe, Bur they are no longer exercisable
E]‘]r' il _‘illl'l.]:;]t Fu‘-':‘-l:r-&itru:.‘lun: "n'-.'i‘ll'l il ﬂi.l'.lglt [ EET li![ll'lu't ffillﬂ.l‘.'- Thr_'}r Stll]] E'}{Ilst |:|l.|.|. ]'I.H.'L'E hff]'l.
diffused or parcelled out in a new and distinctive way.

Europe’s new way of parcelling out powers opens the door to 2 conceprion of
subsidiarity that could gradually acquire real teeth, Thar is to say, once a process of shar-
ing out powers is seriously undertaken, one can ask the question where it is best for the
common good that a pardcular power be exercised. How far should things be done
|1:u:a!]}-' on a1 basis of local knnw]r:dgt: and undtrs'rrmding, by Far ::::nlrnu].r R that
equalizes the situarion, at any rare the normative situation, in a very wide-reaching way
but with a cost in the overriding of local knowledge? It is, after all, desirable as far as
possible for people to be masters of their own destiny at the level of individual and local-
communal lite, without losing the power o operare in a large-scale cconomy that can
create the condisons for a decent prospenity and thereby a durable peace.

Thus it can be said thar there now cocxist these two entitics or sets of entiries, the
states of Europe, now not-fullv-sovereign states, and the European Union, still a
non-severeign Union. One of the things which gives rise to a difficulty of compre-
hension is the absence of a satisfactory erminology to ralk abour such encities. I is
all very well to say thar the EU or EC is an entity “s gewerss', ‘of its own special
I:ind.:'. Elll.l'l_' t|1i5 I.'.ICII::E ot “3]".'{: LIS :E'IT i t!'ll'. Wy I::I'F E:Jn}i‘trucl"lng d ﬂ'ﬂﬁ[]]'l:ll}ll: ACCOLT
of what this thing-of-its-own-kind is. The proposal that [ repeat® here is that we
should revive an eighteenth-century usage of a term which has developed one
specialized sense in the twentieth century, bur which can easily accommodare
another. The rerm | propose is chat of a ‘commonwealth’, used along something of
the lines intended by David Hume in his utopian few d'eipriv, “The Idea of a Perfect
Commonwealth™’

5 Previously sugpested in the annual European lecrure in Queen Mary and Westfield Collepe,
London, on 11 Mav. 1996, and published as “Democracy, Subsidiaty and Cigzenship in the *European
Commonwealch™, Law and Philosopby, 16 (1997}, 331-36, and MacCormick {ed.), Comntrrcting Lepad
Systems: "Burapean Union"in Lepa! Tiveory (Dordreche: Kluwer Academic Publishers, 1997), 1-46, of which
the present chapter is a considerably revised version,

See [ HIJ:I:IL'. .f'_":m_:r.r .IHI;'.'.IH'!I .nn:l."r'.rl:l:w.l' .|1'.r.-¢'|" ar.."rrm'r.r [|.-:.'-|!||JI.|JI.: ':-.rj.t.Lll.'lJ. Ul'l:'-'f']'ii[!r' |.:'I'l.'55. 1%.'!!].
490516 [pare 1L, Essay 16k of K. Goodin, 'Designing Constitutions: the Palitical Constieution of a
Mixed Comemonwealth’, Palteical Sneafier, 44 (1996), 635-46. S also R, Bellamy and D Cascplione,
"Building the Unionw’, Lo ana Plilorapie 16 (19971, 421-4%, and M, MacCormick (e, Comstruciing
Legal Syseermss: ‘Eiropean Union” i Legal Theery (Dordrechr: Kluwer Academic Publishers, 19973, %113,

esp, at A41-5 (11 1-15), on Europe as o mixed commonwealth',
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The particular point of what we can call a ‘commonwealth’ is that it should
Cﬂmpfjjl:' d g[l]up‘ Df Pmpif_‘: jCh] "l-"i'hﬂl'.l'l_ can ﬂ:[lm]'lﬁh]}' i_'H: 'lmput::d shme L'{:IJ'I.:‘iL'IIl;}L'I.':-
ness that they have a ‘common weal’, something which really is a common good,
and who are able o envisage themselves or their political representatives and
governing authorities realizing this or seriving after it chrough some form of vrgan-
ized political structure, embodied in some common consticurional arrangements,
In this sense, both member states and the Union are commonwealths, one more
incensive and localized, more strongly roored in a sense of tradicion and of personal
idencity and loyalty, the other more extensive and broadly inclusive. Here
Europe we have something which is a constituted order, which does have however
imperfectly a legal consttution, whose members have certain vital interests in
peace and prosperity thar they can best pursue as common interests through poli-
cies oriented towards this common good. "Commonwealth’ seems a narural rerm
t]tr':' T USE.

A democratic constitution: what kind of demos?

The next question, even were the above rerminological proposal accepred, must be
whether 1t 15 In any sense A democratic commanwealth, The very term COHTLITLON -
wealth' has implicic in it some supgestion of popular belonging and popular selt-
rnanﬂgrn;]:nl:, 50 "I'lﬂ." lmmmﬂnWl::‘i]l_’H ﬁtﬂndﬁ il'l contrast o ‘I.':,-':r.‘l.nnf or ‘al.:ll.'m:mc}".
Perhaps commonwealths have o be at least democratic in spiric and aspiration even
if not absolutely or perfectly so in constitutional frame, 1fso, there is a certain marcer
for concern about the line the argument is taking. For there is high authority in
support of the view that the European Union s not, and indeed lacks any present
capability o become, a validly democratic entity,

This has been held by the Constitutional Court of Germany, the highest court of
the German federal republic. At the time ar which construtional amendments were
undertaken to bring into effect the Maastricht Treaty, Mr Manfred Brunner and
others challenged the legislation embodying the amendments as unconstitutional.
.-!‘Lmung nl.'|:li:.‘|.' Flﬂllnt"i-. t]'l.lll'l: ¥y ;d.rgl.u:d T thf '|:-1:lu|.'l.: ."ii.E]L"E Gt‘rnl.‘d.[:l_:f' :iS |:J}" it:'l'- 'L'l“]l'iti-
wition constituted to be a democratic federal republic, and the requirements for
democracy are absolutely fundamental constitudonally, it muse follow that no
constitutional amendmene can validly subordinate the democratic republic ro a non-
democratic supranational entiry, nor transter to it the vital powers of a stare or federal
union; the purported transfer of powers to the European Union was exactly such a
wransfer, hence it could not be valid. In it opinion, the Courr upheld the validity of
"I'lE :HT“."I'II:I.m: ng an t]'l.ﬂ I Ll::n:d ﬂ"- EI.-.“'.' l.'.|un—|:55tn‘ti.‘1[ l:]'lﬂfd.ctﬂ]' “Ftht POYYLTE I.'|1::-|.I.' WeTe
transterred, and the fact thar the Union as distnct from one of is pillars, the
Communicy, was essendally a tramework for intergovernmental collaboration, not
self-governing entity. Bue it did hold that there would be fundamental barriers o
transfer of vital state Functions o the Evropean Union while it retained 2 non-demo-
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cratic constitutional order, and ir expressed doubts concerning the possibility of
Lli:mm:r::ﬁ:_‘.-' i.]'l. |.".|.:|r{:l|1|:. Ef.'Tt.'li'l'l.I}" Eﬂ'f I'|1-: F[:ll'tﬁﬂ.‘\i:u'l.l:'ll‘l.‘ F'I.I.I.'I.'Irﬂ:.h

Democracy, the Court argued, requires a common sense of belonging to one
P[J]il'_'r' {:I'I_.ITI::‘H'I'_'I'_:I in 5un'_']1 t]‘i:ing:-i il COTLMIOLY PTess ﬂl'ld. I:]t]l.l:]' l'l'l.tl'.{i.i!. !i|:1jlr|:L|. ]}l?lilitﬁ]
parties and a common political debate. Bue chis does not exist in Europe. Elecrions
w the BEuropean Parliament are in each stare concerned primarily with intra-seare
politics, there are not Ewropean parties with European manifestos, There is not a
common sense of belonging to or of constitutional loyalty towards European insti-
tutions or the constitutional norms that create them. Democracy is rule by the
demeos, the people, das Volk, Where no demor exists, no democracy can exist; no demos
I:}i.i:-iT:‘i- i.l'l F'll.f(]l'.ll'_'. .l'l.lzl'll'_'ﬂ.' ELI.]'[II\'_'F fl.'ﬂl'l:'i“'_'r.'i ‘I.:lj'- rner i :.I'H'_' U]'I.Ill:]ri "u'!'[]'l.l.!d |.':|I: Ll:l'll;!‘.'r'f.u]
and ineffectual, and any claim by European organs to have comperence to scrrle the
extent of their own competences (" Komperenz-Kompetenz) would be illegal and not
recognized as valid in German law. In this view, the defects of European government
are not merely rechnical, not to do with erecting better representarive institurions
more answerable to the whole electorare. The democracy-deficiv is fundamental,
slnce ]_':1[[|.‘_|Pr,' has not v become, even if it one {ln]r' mig_]'lr become, the kind :}F::ntir_','
within which there is enough of a holistic self-conscious demos tor there o be a real
popular will controlling the commeonwealth and hence a real opportunity for real
democracy.”

There is a possible answer o this, We need not overstress the requirements of
culture or common :;'r]'lnir_'ir}' or lan BUAEE A5 Eﬁﬁﬂnti:lll}-' constitutive of a demer in the
sense requited for the concept of democraric government. [ should like to suggest the
possibility of our conceiving such a thing as a ‘civic’ demas, that is, one wdenobed by
the relationship of individuals to common insticutions of a civie racher than an
ethnic or ethnic-cultural kind.'? People can have a civic identity constituted perhaps
by whar Habermas has dubbed ‘constitutional patriotism’, Verfassungspatriotismus.
This is 2 common lovalty o a common constitutional order, regardless of differences
of language, echnic background, and the rest. People are sometimes willing to sink
differences of culture, of language, of heritage, of history for the sake of cheir
common participarion in a lawfully consticured polity or commonwealch,

If there is, however deficiendy, a lawfully constituted commonwealth of Furope,
then thar makes it Pv:m:ihlr_' (mot inevitable) that we can orient ourselves toward this,

B Bew Bel 21345972 and for an English translation of the case repore, see [1994] 1 CMLE 57
discussed Che 7 above, and in MacCormick “The Maastiche-Urreil: Sovercignay Mow”, Farepean Law
Sowrrid, 1 {1994), 259-64,

Y Bpe BB 2134092 and 11994] 1 CMLKE 575 here, am expanding somewhar che argument in Ch,
H-. .I.I'II:I igiil:l I.'I':!l L8] "q‘u"ll:l'l il ]iITHh' iII.rL'I.IE\'_'IIJi].. LIL']:IT s ) jl:l'ul.']:ll'l "':{'II.'iIf_'r. I'Il.'\'. _] H H .":':'r'i.'i]L'r, II':'.ITIJI."._J.I:I xl.".l'
constitutonalism: in Search of Foundations for the Buropean Constinutional Oveder’, Polisrend Stedies, 44
I:'.'J'-JF.-:I. G17=33 at PR G125,

" Bor a discussion of ‘civic’ versus ethnic narionalism in relation =0 this concepe, see MacCormick,
Likseralism, Matiamalizm, and the ]:'Lrhl-f'illﬂ'llii.BIL Spare’, in Poliead Srdier, 44 (199G, 35307 ar 562-3,
(Special issue Conscirmionalin in Trngformarion: Evvopean and Theoretical Perpronives, ed, R, Bellamy
anc [F, Casoghone]; also Ch, 11 below
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and regard this as something of ours, @ common possession and achievement of the
peoples of the states that participare in the commonwealth, Thar gives us a basis for
acknowledging each other as fellow members in the same enterprise, and makes sense
of the admittedly thin, even etiolared, crzenship provisions included in the Treary
of European Union, That we do now have an acknowledged Furepean citizenship,
defined wichin this constitured order, i iselt creates an oppormunicy for, though not
necessarily the immediace realizacgon of, a sense of European civic identity, and chere-
with a European civie demos. The civzenship s doubrless a “thin’ civizenship, the
derios a “thin' demes, for each depends upon pre-existing starchood and membership
of the Union nn|}' vit the member states. [t does not cancel, but PrEsUpses, the
distinct peoplehoods of the different peoples of the member stares.

It i':i not [ EH." HHP[H'?EL'I:] I.'I-JET [TILITY Fll:ﬂ]':'l‘: d% ll:]\'.":r' gl:] .'I.l:]':]'l.l.t t]‘H:i.r {I..’l:”:r' t.l"FlL‘i :FL'CI.
conscious of or glad abour or loval towards the constitution and the various constimured
ﬂrgi'l_l'ls CII'- |_'|'|I: |;',1|rn!'h:_‘-:|r| nln‘lrnn:nwm]ﬂ'l. 'Hrl_lsﬁt]ﬁ? [Ty I':II: i ]T“H:I.-I d I_':.‘Irgl:‘[ I:,'I'F iﬂ'.l]':lﬂ-
tience, hostility, even a kind of contempr, as it is a focus for loval seli-identification.
Bur if we remind ourselves of the imperarives of peace and decent prosperity, then so
long as people are aware of European integration {up 1o some point) as preconditions
for these, there exist sufficient conditions for some thin but effectual sense of commu-
nity in Community. At least, we have solid grounds for seeling idencification, and
something with which to identify, beyond seate, state-nationalivy, state loyalty. There is
-::nmlgh {:l"-ii a"fmﬁ.'-' ]ll:n: o ITI.Li]'fJ: dt]'[]li'ﬂ_'l':ll:}' Bl Pﬁi:hjﬂ.'. :ifdl‘.'l]'l.[]ﬂ]'ﬂ.ﬁ:}' i.!'i "-’!":].'il e WhAlLE.

Democracy or what the character of a mixed constitution

Sois democracy whar we wane? Clearly, ic is a tall order to make a chriving demo-
cratic entity out of a commonwealth of nearly four-hundred million people, discrib-
uted among states with relatively thick and deep insticutional and cultural sdencities.
1t this grear mass of individual persons is excluded from any say in the conduce of
their commonwealth’s affairs, we have indeed a serious democratie deficie ! Yer find-
ing ways of including them all on fair and equal terms seems vasdy difficult. Perhaps
this 15 just not the sort of rhing that can be run d{‘m::r:r:ttin;::tll}'., and therefore has to
be reckoned a kind of political endty to which may be entrusted only those functions
i.]'l. Tﬂlﬂ.ti'ﬂ'[] £ "r'll']'l.ll'i.'J'l. r:lm:l--di:n:H.:lr.':r.'LI."EC E‘Wf.'r[]ﬂ[]'i.'ﬂ M ITLS -'I.I'.'I'.'ﬂ]':'l:;.il'll.l'.'. Eﬁ-u'ilinfi.:i]l}'. fhi!’i
seems to be the thought of the German Consdrutional Court. Bur, if so, can i
l]ﬂli.'l"] e dL'J'[]U‘LTﬂ[i.L' -l'?:l-' I} [TICALS :'il'l[:l]'t I:Ji-turning ]'l' to l‘hal I.:Ilﬂ.l-:E.I?i I'I]i H.-H:d l':il'ld D'I-
a commonwealth, a sovereign srare or sovereign federal union, with one person one
VILE .'l[]d frwer EI':‘.'FL'II?itd DVET t!'l-:: '\"r']'l[:liﬂ." .l':l_'r' l:'lFECi:i]ﬁ: L"ll'.'l'.'TEli.l. :I.FF'LT I:'IJ_.IETI E:]nﬂpr_'tiriull
on a universal franchise?

' (g che concepl of & ‘democraoc deficet’, see, B _] Woeller, L Haliern., and E ?'.{:l:.'q'r. '}'.'.lrnpn_m

Democracy and irs Cridigue’, in . Haywand {ed.), T Crisi of Repreientasion in Surope (London: Frank
Class, 15HFS0 32,
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This question challenges us for 2 moment to reflect upon the question.
‘Democracy or what?” What do we take o be the relevane rivals of democratc rule?
It is now almost universally taken for granted thar democracy is a precondition of the
legitimacy of any large-scale system of government. This has not always been taken
for granted. Aristotle starred a tradirion, one thar ran for many cenruries, of compar-
i.l'l.H Ei]naLituii[Jnal t_:r'PEﬁ-. i.i]'ll'_:l. tl'.lt' t}rl:-."::'i []:F ]'l.l.'l.[]'l.:l]'l. l:h:!f.:l.l:tﬂ]' tl‘.l:ll‘ El:]'l.l'_:l.ﬂl L8] ﬂc]uri!ih in
cach. Classically, there was a three-way choice: monarchy, where one person rules;
oligarchy, where a few rule over the many, benignly in case the few represent the best
and wisest of the community, in which case we have aristocracy in its sorict sense of
‘rule by the best'’; and democracy when all the people parricipate in rule over the
whole commonwealth o which they belong, Either one rules, or some rule, or all
rule. Each of these ways of governing has its own characteristic strength, monarchy
because a single person decides and hence there can be clarity and decisiveness;
oligarchy because in its best form, aristocracy, ic brings together the greatest wisdom
and procures policies best railored 1o the common good; democracy, because ic unives
the energics of the whole people and calls for their commitment to the business of
the Pr}ff;. Fu-rmiug it into a cradle of civie virtue, But each can Lh:gt‘uerutt. rﬂipﬂ_‘tiw:l}r
into the tyranny of a despot, or into corrupt minority rule, or into facton-ridden
anarcl‘l‘_,.’. ’l.-'l'“:' I.'rir:]r. {:lf :Li‘t::-l.l.":-r.'rEFr il‘i :lc':urr.:“.ngl}r (K8 ﬁ.:rl.rj L‘nmhi.:n.l.‘d. FUI]TI."F nf E{Wﬂfﬂ ment
that achieve the characteristic viemes of the distincer forms bur provide effecrive
Ehl:.'CI;';.E ‘;l.nd iy nTTﬂlE l]Pl:'ln l']tg‘:ﬂtfﬁﬁﬂln 'intn T]'l.ﬂ VICIONIS ﬁ'}]’mﬁ ﬂ'F Ay gi‘.-‘tn t:f'rl"l:-

Given that wisdom in practical abfairs, prudentia, seems 1o be very differentially
distributed among us, and possessed in exalted degree only by a few, there is some-
thing of an argument for anstocracy, ldentifying the common good and the means
of its pursuit s not an easy task, and only wise and experienced persons are likely to
be good guides. The problem is, though, that of choosing or finding the 'best’—
hereditary aristocracies have been disappointing to say the least. Bur in the modern
world, bureavcracy gives us another possibility for benign oligarchy, if the ofhcials
are chosen competicively, imbued with respect for the law, and supervised properly.
Motwithstanding the scandal of the winter of 1999 thar led to resignation by the
whole Commission, the EC Commission has had some of the qualities for which one
might seck, Commussion members are drawn from the ranks of very senior political
figures no longer with political ambidions of their own 1o fulfil ar national level,
Below the level of the Commission itself the Directorates-General are staffed from
people of considerable ability, chosen very competitively, with backgrounds in the
varied political and administracive cultures of Ewrope. Moreover, it is ultimarely
controllable by the democraric element. The Parliament, directly elecred by all che
citizens of the Union, has some, though stll rather too crude and drastic, supervi-
sory powers. For it is able to remove the whole Commission from office, and must
ﬂp;‘lrnﬁ: I.'|1r_' hlldgﬂf- 1]1. r::ial‘inn oo ltgiﬁ]ﬂlii}n. t]'l.l:: ':[Jmm'!&i:'ii{nl I'.-':I.I:‘i.tﬁ :i[l]lLi.L“:i'!'L'S. IJL'”.
they must win the approval of the Council of Ministers, who, albeit not directly
elected, are in effect indirectly eleceed through the mechanisms of choosing minis-
ters by means of democratic processes in the member states. In the already extensive
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and stll growing domains of co-decision involving the Parliament, there is a strong
directly representative demoeratic element in the legislative process. So the bureau-
cratic-oligarchic element is subject ro democratic controls, either through a form of
dircct representative democracy, or through indirect representative democracy. This
is by no means democracy perfect or democracy complete, But it is nor a system
wholly lacking in democratic elements or democratic spirit. Ir is in fact a case of a
'mixed constiturion’.

In the crisis of March 1999, the whole Commission resigned, led by its president,
Jacques Santer, rather than wair for a vote of censure w be carried by Parliament, as
would cerrainly have happened. A commission of inguiry, set up at the instance of
Parlizment o investigate allegations of irregularity and fraud, found much o criti-
cize in the running of the Commission, and partcular instances of serious irregular-
ity, and neglect or even abuse of powers, by two named commissioners (Cresson and
Marin). The President was criticized for failing to ensure adequare diligence on the
part of the Commissions own inv:stigatlw: agency. The lack of mndividual aceount-
ability of Commissioners and of cheir private offices came in for much unfavourable
comment, and with justification. The whole thing was an object lesson on the in-
buile dangers of oligarchic government where there are inadequate democraric
controls on the few who hold power, however well qualified they may be for exer-
r:i.l:iﬂg| it well.

It is casy to overstate the merits of the idea of a mixed constturion. Even if
Aristotle and his successors nghily wdentified the intrinsic excellence rowards which
each of the rypes of government tends in its pute form, this does nor guarantee the
viability or desirability of some {or any particular) mixture of the three, Sir William
Blackstone gave a particularly bland version of the ‘mixed consttution’ argument in
extolling the British constitution’s balancing rogether of monarchical chief execurive
with (heredita ry ) arstocratic upper house and democratic lower house in a SYSiCm of
patlizmentary government puarded by an independent judiciary thatr was in turn
constitutionally restrained from questioning the final decisions of the sovercign-in-
parliament.'? Jeremy Bentham tarely responded that an argument of the form used
by Blackstone might as casily be waken w prove thar the Britsh constitucion
l.‘i:‘rmhinﬂl "I:]gl:t.h.ﬂ]' r]'l.ﬂ I'.{i.:'iT:i m.'l.‘i.'n."':: "nl':iCli"_"; [:l:l'-i'.':'ll._.]'l. [:l:F fh': Pl] = Fnrrn.*.‘ {:-Fg:w:rnm:nt. .1:14;'
hence was the worst of all possible constitutions.! We may conclude that real
SYSTCIMS ﬂ'F g[:n'l."::rn mcng =rc ﬂl"u'r':'t}r.s ﬂ.nﬂl}r.";ﬂhlﬂ i.l'l [ x] :Etmtn‘t.‘: I:]F rjifﬁ:n:nr 1}"'}'::& |:|.|'| Thﬂ
Avistotelian or any other typology). But this does not guarantee, even if there are
5]':|:ci:L[ virtues associated with each vpe thar any Parricu[:‘ar mixrure will achieve an
ideal combination of virtues.

Mevertheless, a reminder abour the rraditional discussion of the ‘mixed constitution’

W Blackstone, Comimentarier oo gve L af England {Mew York: Legal Classics Library, 19830, 1
5il,

L3 _I HE:I'I.rl'I:II:n, -l'l! Eﬂmlﬂfﬂr [Eird flll.rf [..II'I‘.IE?JTI."HEEFJ:I."F E?.l.dﬂ H?Eg?:l.rﬂu a1 f‘;ﬂ!wﬂﬂrﬂ'ﬂ.ﬂ', f‘:l. J H H-1II1'L': .El'll:l
H. L. A, Hart (London: Achlone Press, 19770, 461-73, ap, ar $71-3 (e, A Fagmens on Governmenl,
rh. 3.
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is helpful in relation o discussions of the democraric deficit, If we read the critique of
the ‘democratic deficit as implying that the current Union is not democraoe ac all, and
that chis state of atfairs will be intrinsically unsatisfactory undl such dme as a tully
-r]r_'mnl::r.'ll"lr_' FI:]]'ITI E]fgi]v-::rnrm:m F“'I:"."‘ﬂi.l"l il.-l ].":llf‘f:lpf_". W ﬁlrg::r fhl’_' ‘l-'i'iﬂl[]m {:IF Fl-.ll'_" Pﬂﬁf.
Democracy and its particular virtues make a critical contribution to the good ordering
ﬂF ANy 'h"."l:'.”-ﬂrdl'_'l'l:,"d rnrnrnl:un'..'l.l‘n‘-;ﬂrh, I__.Illl_' H | .\'_';:'l.li.'_';'E'l.Cl.'ﬂﬁ]F {II:_:]TIIL'IEF;U.'iC "-I:'IFITI I:'I'I'- Ei:n'l.l‘-:‘.rrl-
et :J.J.:II_'S 1t |'IL'\'|'_".':'|S-':|.[.!|_'!|" :‘i'n.l..l.:ll'llii LvVery :'i:i“.t.;l.‘l.' df’i.'i.ﬁi.':]]l. 1 |.]'|.L' VERLE 00 A l.':‘H.EiII:'i 'LI‘[. e
person, one vote, A well-ordered poliy may have other elements in its constitution.

fJ.‘l'II: :i:‘:;."\L'IL' ill](]L“. Eunrpt‘ l:'llii'lE'lt IH |.]'|.I:]|. Eia |:]L' "u'r'ht'lhl'f i.r. i.:'i l[]li.‘l”}' o L'[JI'[]I.]!L'[L"'_'['
demoxcratic, bur whether it is adequarely so given the kind of enrity we take it to be.
Frc:lrn t]'l:i:‘i F":]il'lt ”I'. "u"]l'l:'l-'ﬂ i.l |'1 1."r'r_'|.! T ﬂ:i]'l.il'l.l'_{ ”I.'II.'H':]":"I:H l]'l.ill' thi.:'i i:‘i al L:J]nlnnnwr_';ﬂrh
set up through agreements among pre-existing and still coexisting commonwealths,
and that each of these, as a constiturional state, enjoys under its constitution the
values of democratic answerability of executive and legislature, coupled with inde-
pendence of its judiciary and some measure of separation of powers. Citizenship of
T]'IL' U:Iliut] i."i = Eiti?’.ﬂ:l'lﬁhi.l] .'|:|.]'|'.I|_']"!'l_'ll:i"i[_ L1pacarh Citli:l'.'l_'l'lﬁl'li.]l i.!'l Dne Or L:l.[:lli.l'thltr []I.E!'['l!'H:I
state. [t carries with it relatively few Union-specific rghts as such, though the
doctrines of the direct effect and direcr applicability of Community Law encail that
there are substantial and imporane rights, These include notably the “four freedoms’
and their corollaries, which Union citizens enjoy under the law of the Economic
':::I:] rnnlut]it_‘r Hul:l:'purl:]tﬂ i |.|':IL' LIJ 114401,

The executive power of the Union is excrcised through the Commission, whose
members are appointed on the nomination of Member States” governments, subject
to the various checks to which these governments are domestically subject; the whole
Commission must be appraved by, and can be removed by, the European Parliamene.
Legislative power is shared berween the Commission, which initiates proposed laws,
and the Council {of Ministers), and the Parliament, between whom lies the power of
finl decision. The Councll represents the stares” interests, and nowadays, on maost
matters, decides by a system of qualified and pardal majority voting among the
states. The budget requires approval by the Pariament, and the Parhiament {albeie
dangerously dependent on in-state parry management under prevailing systems of
prn]'rr:n:rti{:-nrn] FOPresentation) represents citizens dirr:r:l]}', l‘h:rl]!:_l‘l with wOLINg power
skewed in favour of citizens of smaller staves. This can hardly be dismissed as a wholly
I.Jnclr:mm:ml'ir.' SYVSLCITE nf{lr.'f:i.l:im:l—m:l]-:il::lg. HL'”.'. A VWL ||.i.’|."r'|'.' il.l]'ﬂ..:l.'lj_'!r' H'i.l'lﬂ."‘lj. 1.!“'.' LEL'”:]U-
cratic element is 1o a2 considerable extent an indirecr one, in the sense that the
Commission is subjecr 10 a double tier of indirect election, while the Ministers who
collectively comprise the Council may be indirectly elected only as to a single tier of
I:,'I'll::lii:l:.. Wi[l'li]'l rht:ir ]'II::II'I'I':' SLaALC, i'II.IT AT r|'lr_'r-:: L"lL"I'_'TI'_'l'.{ oar |'|.I::I|'|.'|i|'|i|.|.'|.'|'_:| Fﬂ'i[]'l.il]'il.}' EL'I'I.'
purposes other than to represent the citizenry on the Council.

In the context of o discussion of the mixed constitution, it is worth remarking
thar the element ver more n|'.n.'in1u:5].f |:ar:1r.il1g than the democratic 15 in fact che
monarchical. T do not, of course, mean that there might be, far less ought o be, a
hereditary Queen or King, Empress or Emperor, sovereign lady or lord of the Union.
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The absence to which T draw attention is that of a single individual, elected or chosen
by some reasonable process, who in a significant sense personifies or bears the over-
all persona of the Union, There is in fact no idenfiable head of the Union or even
Chief Executive—some Commuission presidents, notably Jacques Delors in the laer
1 980s and carly 19905, have taken a higher profile and given something of an exec-
utive lead to che whole. The dominant tone, however, is one of collective decision-
making, of rule by commirttee, with some evidence thar this can erode a sense of
individual responsibiliey on behalt of any particular person, Oligarchy sets the wone
hoch in Commission and Council. The democradic legitimadion of the oligarchs
{whether or not th:::f' constitute im fact an cn]ighttnut[ ['}L[rtau-;:r:lr_j.-', an ap]'m:in'rt,'d but
authentic aristocracy, rather than the perry-tyrannical bureaucracy portrayed in the
more nauonalistic Hourishes of journalism) depends eicher on the decision-making
done collectively in the Council by members of democrarically accountable national
gilﬂ.'rnml_'nni. O t]'l.t WEN I::I:I'- fht F.l:lrnp:::ln I‘:ir|iﬂm-:.‘nr. 5fi|] ]{"ﬁ!‘i Wid{"l}' I:,:I]I:ll]"n'u"l:"d
with powers than state parliaments rypically are. All in all, what we have is a mixed
canstitution in which the elements held in rm|E|1. balance are |:||ig|:|-b|.1r-|:-al_|n:mril: and
indirectly democraric,

Questions of value: why democracy?

The going question of the paper is whether we have ‘enough’ democracy in Europe,
in the Union and Community chemselves, as distinet from in the member stares. [f
there is a constitution of Europe already, bur a mixed constitution {mixed both as w
constitutional rypes and as o normative sources), the question is whether the
mixture that exists is a reasonable one or a deficient one, and, if deficient, 1o whae
measure of ‘democraric deficit’. Posing the question by harking back to mixed consti-
rution’ cheorizing is not mere antiquarian eccencricity. Racher, it provides a salutary
reminder that merely to point w some un- or non-democratic clement in a given
constirutional set-up is not #o dpee o damn i For the issue is one concerning a
reasonable balance of elements. And if thar is so, we need some basis on which o
balance the relevant elements.

Here, ler me cast aside the Blackstonian version of the virmues of the wypes of
constitution, and think of another way o assess what good there is in democracy. Let
me suggest a matrix in which o pnndn::r the point, First, ler us differentiare individ-
ualistic and holistic aspeces of social and political value; [ mean, let us consider the
difference berween wondering what good something is for each of us as an individ-
ual, and what good something is tor all of us as a collectivity of some kind. Let me
LS S L'a-::ll'l'l].'rh.' L hiEh]iEhl the conerast | have in mind, If each of us s ml,].:ir::l“:.r
;._r,:ifu:-;L tor each of us possession of 2 musical instrument enables vs o ger the plea-
sure of using and developing our musical talent, and giving and gecting the pleasure
of making good music. If we as a group constitute an orchestra, it is good for our
ﬁJfEEijllH = g | L'[]l.i.l.'}' t]'l.ﬂt 1']'“: E]‘I.lil:rmni::nr.*i W L'!ﬁl:h hﬂ_'nrl:_" HIES I:Ulnl_"laflh]f 'P.'i[]'l_ [hﬂ'
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structure of an orchestra of the relevant rype (it won't do for everyone to have and be
proficient on the French horn), It is also necessary 1o bave a room large enough o
practice in and an auditorium o perform in.

Whether in the last resore holistic goods are reducible o individualistc {or,
indeed, vice versa), the contrast gives me a horizontal axis for the marrix. The verti-
Ca] iS El_lpP]iCI:l I:I:!.' [['I['. COMTrast '.'IF T]'I.E in.ﬂ'rl]ml:nl‘.‘tl]].-' g[:";:HJ VEIHLS t]'I.L' i[l‘lri.l'l.ﬁiﬁ.'au}"
pood. 1s music, or the activiey ol making music collectively and {licerally) symphon-
wcally, good in iself? Or is it good just for the pleasure it pives? Either answer seems
capable of being plausibly supported, bur even those who opt for its instrumental
poodness [being instrumental to the creation of pleasure} are apt o think of pleasure
as being simply good in dsell. Anyway, taking the axes as I have suggesred them, the
matrix they constitute is this:

Individualistic Haolistic
Instrumental Henrhamite urilitarian Rowsseduian gﬂrrmf widf
Intrinsic ldealisiic self-realizavion  Arisoreltan common good

Could we say something about the value of democracy in this framework?' A
Benthamite might wish to argue that its value is best locared in the rop left-hand
quadrant, All values are to be understood individualistically, and each individual is
1o rank equally with every other. Moreover, apart from pleasure or the satisfaction of
aiven inrerests, which are intrinsically good, all goods are inscrumental. This will
apply particularly 1o the goods associated with paolitical or legal instirutions. Hence
dq:mn-:rﬂtic 'urﬂ[i.'l'lg ﬁrfﬁllgﬂmf_‘n‘rﬁ- "|-'|.'i”. ]'I.:l"."'l: "."H.':l.lt' (4 tht exleEnt lha[ [:Ui' bf’:auﬁf iI i.S
probable that) they enable individuals to protect or promete their interests. At the
same time, considerations of marginal utility will make it likely thar there will be
trade-offs between individuals such as o guarantee that nobody loses our on the
minimal essentials of a decent life.

Followers of Rousseau will perhaps find themselves arending o the top right
quadrant, The democratic process working well is essenually holistie, aiming w
establish a peloned générale, not just an aggregation of individual voices directed ar
individual self-interest {the will of all). Bur the process remains mstrumental, to the
extent that the goods pursued by resolurions of the general will are independent of
it, thar is, the will is direcred ar realizing whar 15 in fact good for individuals or for
the collective. It is not a will whose very exercise is constitutive of the good. Some
defences of representative rather than direct democracy effectively deploy this idea.
They suggest char, even if the aim 15 o prndun:t staces of affairs which ::-:utal]j.' do
best serve the agpregare of individual goods, the greater practical wisdom of tried and
rested representatives deliberating in a parliamentary assembly will more often
achieve this than if each individual has to vore directly on every issue.

P - . - T koo H 1
" The idea explored here derives from reflection on a section of Jeremy Waldroms “Legislanors

Intenaons and Unintenoonal Legislaion, v AL Manmer od. ), Lo il Surerpretarion: Lerape o f-rg-:f
Pertasnpiy (Ouford: Clasendon Press, 1985), 32056 ar 3438,
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Individualistic argumentation abour democracy of a more idealistic chan uelicar-
ian stamp mighet in wrn argue that a vical part of individual self-constiution consists
in participation in instrucions of communal self-government. Taking part in the
debare and partcipating in decision is an intrinsic, nor a merely instrumenal
element in the constitution of the self as an autonomous bur fully social self, a moral
agent in the full sense. And the constitution of such a self is good intrinsically, not
just instrumentally. Yer there is nothing 1o stop its also being instrumentally pood,
to the extent thar the more such selves there are, the easier it becomes for others 1o
achieve similar development in interaction with them, in ways that involve demo-
Crafic processes.

Finally, there is a certain Aristotelian line of thoughe thar characterizes the idea of
the common good as being something which emerges from and is in effect consri-
ruted by a process of collective deliberation and discourse. Deliberation and collec-
uve decision are not so much a good way of scrling policies that will serve an
independently established good, whether the good be conceived individualistically or
holistically. Rather, they are themselves a process for disclosing a commeon good,
authenticated by the very process of collectively deliberating and deciding, A posi-
tion of this kind belongs, obviously enough, to the bottom-right quadrant of the
IMairix,

It is not important to me to identify with exacmess particular chinkers or rexts
that fir into this picture, though I suspect that ebvious enongh instances will occur
to the reader. My poine is rather to draw atrention to the fact thar each of the argu-
ments for the value of democracy is credible to a considerable degree. The value of
having and upholding democraric institutions is not simple, bue complex. There are
all four of individualistic—instrumental, individualistic—intrinsic, holistic—instri-
mental, and holistic—inminsic clements in the value thar can be aseribed 1o demo-
cratic insticutions. Ar some very deep level of value-theory {‘axiology”) or of maoral
theory, it may be possible or even necessary to show that one perspecrive is funda-
mental, the others dertvative: bur this (even if it be so0) would contribute tltrthlng N
the present purpose.

Incerestingly, if we turn attention o the issue of subsidiariry, '™ we find that read-
ing them against the same marrix may illuminate questions abour appropriate levels
for decision-making. Suppesing we wish 1o sertle the kinds of decision-making
process that will best suit some particular subject matter, how might we go abour
this? First, let us consider the institutions that would be most apt to realizing indi-
vidualistic goods of a primarily inscrumenceal kind. It can be credibly argued thar here
the only legitimate role for collecrive decision-making is o secure legal and instiou-
tional condirions for the flourishing of free and fair markers, Within markers, indi-
viduals rarionally pursuing their self-interest do in facr contribure 1o the satisfaction

5

- . . . . . . . .
' The discussion here s schematic and value-theoretical; my own understanding of the historical

|:|-t"-'l.'|-l:-|'ll'l'lt'nr of this CONCEpT s owed e a beilliane historcal sy |'|:r Professar Endo of Hokkaido
University—see K. Endo, "The Prnciple of Subsidiarity: From Johannes Althusius to Jacques Dielors’,
Hobbaido Law Repere, 43 (1994), 3534652,
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of the self-interests of others, and, in the aggregare, individual decisions taken by
cach for individual ends work vo optimize the aggrepate outcome in terms of general
interest-satisfaction, Conremporary neo-liberals, confusingly styled ‘Conservatives
in British party parlance, propound just this view when they argue thar the privan-
ration of state enrerprises and the empowerment of individuals is the best devolution
and the most authentic subsidiarioy. Let us characrerize this paosition as thar which
favours ‘market subsidiarity’,

Faitly obviously, of course, market subsidiarity has its limics. It applies only to
those goods which are res intra commercinm in the old civilian conception. Mot every
good is a market good, and indeed the market itself and the legal-paolitical institu-
tions which constitute and secure markets cannot themselves be marker goods. They
haye in them an element of the necessarily holistic and socicty-wide, even if we
consider their value to be instrumental o the realization of goods that are primarily
individualistic in cheir essence.

So far as concerns the idea of autonomons individuals as self-consttuting through
processes of collective and interactive deliberation and discourse, aimed ar decisions
that are necessarily collective, there seems ro me to be no doubt that this is a pare of
human experience and the human condition. Bur this operates primarily on the
:‘il'l'lﬂ.l.l-ﬁ'l.'ilif ;l]l.d at l[]'i.'il.[ |L"'¢'L'|H. “l‘.'ﬂl'."__ti{:ll'l. G OLr |I|:|'-|‘.' il'l d I:'.I.mi]}' or .l:imil::ir ]'!'.':'l'i.L:IL"I.'.I ri..'l:l
collectivity, in well-ordered workplaces, in clubs and associations, in local branches
I:]{.F[:I]Jlril'_'ﬂl Fﬂr[it.'i,. [LN] r-'lkt hl]r H [:C'ﬁ' ]'ﬁ:!rl'i.l:'ll[ﬂrl}" ."i:'llii:nf :Iﬂn‘lph:.li, rm'r_“.1|5 T LES fh':
very real sense in which we can and do come o our full powers as auronomous indi-
"."Ill'.‘l l]-'l'.!'i L‘In]]..' 11_'|.' FlﬂrfiCiFﬂl.'i:l:] Ih. -[Il'li.'i iid:pt.‘nds. "F‘El-.l'l_lrﬁf."l 0on I'I'II:: CXLENL Lo ".'-"'.-III'_I'I I:I::I”‘L'l:-
tive norms enable us o pardcipate in the discourse, deliberation, and
decision-making of the collectiviry.

such collectiviries are themselves oriented rowards goods of various kinds, The
more the goods in question are characterized as marker goods, the more decision-
:I'I:IE.I'!;..I:I'I.lé.f| [_"f'l:":ﬁ.'!ﬂ.'ilfﬁ "."-"i.]] |:].'l"|-'t Loy l]t gt':.l.l.'l:d (8] l:iTlr_‘J'i:ni_'}' f:tT]'l.Er T]'I.ﬂ]'l irldividual ar ‘L'[:l]]l.‘l'_'-
tive self-realization, But market efficiency is, as its very name suggests, always an
instrumental concept, and presumably the forms of prosperity that markers generate
are enjoyed for other purposes of a kind geared to non-marker goods. Let us charac-
terize as ‘communal subsidiarity’ the need to have a rich and varied range of institu-
tions within which individual self-realization can be fostered and developed. This
can be both an end in itself and 2 condition (]Fﬁ‘.‘ll‘i.!i:l'-:ii:tl"il}' pu r!m'mg the ather l;und_li
wowards which local and/or private communes and associations may be oriented.
Institutions of the kind in view here belong guite as much wo civil society as o the
state, This reminds us thar demands of subsidiarity include demands thar the stare
exercise a self-denying ordinance against secking ro do all good things imsclf.

So far as concerns the construction of the ‘gencral will' towards projects inseru-
]'[]t'[ltn':'l.l[}" \-';:l]ui:::l L'it]'“:'r E;;}f II:I'I.I'_:Ii.'la'i.l'_:lllﬁ.l i ﬁ:r COMTLITNCR EUILHJ:';. Wi Al L'Jt'i‘.!]']_:r' i" 1.]1':'
domain of the political in the strong sense. Here, the conceprion of democracy in
play is some torm of representative democracy, rather than direct democracy. The
aim is to find forms of collecive decision-making which are genuinely open o all,
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and open to all as equals, but which are effective in forming a rarional and durable
will expressed in general norms of a lasting kind, Market subsidiaricy has an obvious
significance in contemporary economic thought, nowhere more than in an
‘Economic Communiry’'" defined around the four freedoms’ of the Rome Treaty
and it successors. It 1s therefore one useful test for the :ufr_'-;.lua{_'}r of collecrive msti-
rutions to check how far they are adequare 1o securing a genuinely collective judge-
mene [hﬂl.' .SI:[[IL".& irl HI Eﬂ_iT Wﬁ}" [ﬂgﬁ] ::nn-:]iri-:: a5 Fl:'l'r I.'ht Fﬂif I'.":}ndl.".': [:I:|-L'I::|rr.||.'.|'|.|:n.':i;1|. ilj'l.d.
industrial activity, withour pardisan distortion or pork-barrel factionalism. Whar
success by this criterion achieves may be called ‘rational legislative subsidiarity’.

Finally, let us consider the possibility of instieutions through which discourse and
d-::|i'|:lr.:ml_'inn may Comme oo h':' ﬂ“'l.'il.'i“l.l'i"u"l‘.' {:l:l'-:l O Eﬂ]{:ll'_:ln. ar l:}l:- tl'll: COTInLn
perceprion of a shared good. This shared good may be iwsell ar the same time an
inerinsic good and an instrumental condition of willing mebilization of group and
ineividual efforc in fulfilling a common legal order grounded in acts of legislation
and in the pursuit of highest-level economic and security policies. The notion of a
‘civic demos’, it will be observed, proves to be conditional on the possibility of this
kind of deliberative constitution of a common good, and thus the very idea of a
‘commuonwealth’ deployed in the present paper comes also into question here,

The emphasis must then surely be on deliberation and discourse even more than
on will-formarion and decision-making. Especially in very large-scale common-
wealths, no individual as individual voter has any measurable effect on decisional
outcomes. But 1t does not follow that \-'uring rightﬂ are trivial, .'f‘m].' |rt:rgr: inberest
group whose members have voting rights is guaranteed some attendon, and the
ﬂrl‘ll::'iﬁ-i'i'ﬂ." "l-"ﬂll.]ﬂ." {:l:l'- HTant‘I.ing HFI Fl:}f d Fll:]ﬁil:i'i}n Iy |::“:' I'.'I::ln:'ijd': r.'|.|.'.||l:. Ell.l.r ilh".ﬁ-": J.I.I.. I.'|'|i:
key right is that to participation in the public debare. It is the ability, both individ-
Ilﬂ]]}' ﬂl'“.{ rhrnugh Fﬂ]’l’il::'i ﬂnd {:ngﬂniT.ﬂ:d gl'l:'ll.l]'lﬁ [:I:I'- TII] lﬁ.i.]'ll'j:‘i, Lo r.'nnl‘rfl_‘rutt T l'l'lt
public discourse thar is vieal here.

Morcover, institutions which are leasr democraric in the form of their decision-
|'|'|.il|:‘::i|1¥l dn ]':'I'.' d‘lil'.'i?l:i.\'ﬂ:l.}' -:.'[:I:I'I.l:ril:lll.l.l.'{:l:r_'r' 1o I.'hi.l: I'ji.E!'."l.l.r:‘ii'l-"ﬁ H.I]d ra.l:i-::m:tl F‘“?I’.'Eﬁ-\."l: .:l.l]'lj
siyle of identification and constitution of common goods. The judicial process as we
withess i.f i.l'l g_‘.ﬂ.'ilf C[:l]'l:'it:itl.":i“['lill Corts ]il.{t tI'H: I..-‘S S'Ll.r.l [ R EI:] Wre or l'l'lt
Bundesverfasmnggericht or indeed the European Cournt of Justice or the European
Court of Human Righrs does not present an image or an actuality of arbitrary deci-
sion-making by the will of those in authority. Decisions that bind by virue of the
court’s authority are reasoned our and jusnfied publicly in the light of publicly
deploved arguments on themes to which all can contribure. People can do this either
by way of the general or specialized legal discussion of problems abour law and legal
policy and principles, or more resericeedly by directly arpuing a case before the

" Bur consider B van Roermond, ‘Turdsprudential Dilemmas of European Law’, Low and

P."leﬂ-:lr.-:l}w'r_p. 16 (19971, 357=76, and MacCormeck Jed.). -I".'n.lrrmerﬂ'.lﬁ' f.:gd'nr.':':l'r:.ﬂr:lr:.' 'Eaml.-:f.m Limean’ im
Legal Themy (Dordreche: Klower Academic Publishers, 1997}, 1-46, 27-46, at pp. 3714 or 41-4, on
the difemmia thas “where there 15 & marker chene 35 virnally no communiey . L, whale, . . when thers
15 Codmmutiny fhere is ne market
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Court. Thar, of course is something which only specially appointed advocares for
parties can do {:xc{:pr in so far s gmions cuviae brieks ave admitted ar all widely). The
institurional arrangements are set up in such a way as to facilitate the caretul presen-
tation of every relevant argument on legal points in issue, and to consider them in
an atmosphere of cool and rational deliberation. In this way, lepal processes berrer
rep reduce some of the conditions of an ideal decision procedure than do the delib-
erations of democratic assemblies. The latter give scope for all opinions o be heard;
but the discursive characrer of deliberation is often all but drowned out in the angry
rhetoric of partisan confrontation. In courts, deliberation has a properly discursive
character, but rig]'l 5 of andience are Tig}l rl}' restricted and the ::gﬂﬁ'r::-l rian character of
4 liJ.'IiITI(]LTHth" d.l:li.l.]fl.'il‘l:iui] :i_"i 5i.|]'li.'|‘|.}" m i.Ei:‘ij[]!.:,'..

The German Constitutional Court in its Maastriche judgmenr (the Brunmer case
discussed above) doubted the existence of a common public deliberation in Europe,
pointing o the absence of common newspapers and cross-referring berween differ-
ent national audiences. Ar the level of rechnical discussions of European Communiry
lawe, European Human Rights law, the Philosophy of Law in Europe, Politics and
Cyovernment In ]':un:rpt:, and other relevant .'.:chnlarl].r t[:i:'i-l'.'iplil‘lr_'.‘i-, however, there 15 a
considerable and growing Europe-wide, and indeed World-wide, open forum of
deliberation. Newer developments in communicanions such as the Inrerner make
their own particular coneriburion here also.

Very much to be regretied. however, is the absence of publicity attaching o delib-
erations of Council and Commission. The secrecy of discussion ar meetings of these
bodies and the absence of a full public record of deliberation is entirely inimical o
the constitution of an open discourse on the development of policy for Community
and Union. Moreover, it contributes to an adverse shifting of the balance berween
executive and legislature in the domestic politics of the member states. The account-
ability of the executive to the elected representatives of the people is made less effec-
tive to the extent thar members of the executive can participate in a secret torum of
legislation, participating in the ereation of legal norms with direct applicabilicy and
ettect. Publicity is a necessary condition both of answerability and of 2 proper public
discourse on matters of public concern Europe-wide. However thar may be, the
demand for effective and open deliberation can be envisaged in the framework of this
paper as a demand justfied by appeal w subsidiarity at the most comprehensive level
of defiberation. This is the level ar which the existence of deliberation both is good
in irself and coneributes to the possibility of a commonwealth, crucial to which is the
consciousness of some common good that is genwnely regarded as ‘common’, [ shall
call this ‘comprehensive subsidiariny’.

The instiwrions of a healthily democratic commonwealth would, 1 suggest mive
scope to the four aspects of subsidiarity to which | have drawn avention. Due regard
to marker subsidiarity both enables individuals and corporate groups of individuals
to make their own free choices about matters they ought to be free o decide and
contributes to enhanced if not always equal prosperity. A due regard o communal
subsidiarity underlines the need to have freedom of marriage and treedom ol associ-



Democracy and Subsidiarity in the European Commomweaith 155

ation, and a rich range of voluntary hodies open for participation; also for forms of
public self-government at a level local enough to support and reflect senses of civic
and culeural identity. Due regard to rational legislative subsidiarity endorses the need
Fnr I:I'-FC'E[EVE lEFfEthTETi'\'ﬂ' d:miﬂ:mﬂ_}' :.‘xpri:}i:'itd tl'Lr::lugh lﬂ:Ei.SIHLUIES at Pfﬁ\'i[]tiaj.
federal, and all-Europe levels, while discouraging the construction of all-Europe
institutions that would unduly overshadow more local ones. (This is the sense of
‘subsidiaricy’ most strongly writeen into the Union Treary,) Respect for comprehen-
sive subsidiarity requires the adoption of practices and fora for deliberation that are
as open and accessible as possible, even if dirccr rights of audience in judicial fora are
ncccsmrﬂ}' n:guhttd and restricted.

Reflecting on the democratic deficit

The argument so far suggests, 1 chink rightly, that the idea of a democratic common-
wealth, v:,':ptci;l“].r one c‘.:l'lihiring the characteristics of the 1"'11rd.'.|p::~.1n Union, ]ting a
polyglot, multd-national and wans- or supra-national commonwealth committed both
o democracy and to subsidiarity, is a complex, not a simple one. Neither “rule by the
pecple, for the people’ nor ‘majority rule’, nor “one person, one voie’ nor any other
simple concept or slogan will caprure it. The different aspects of the value of demo-
Lracy m:::d b I]": 3dﬁ.”(]w1ﬂdgﬂd. :il'l rhti]’ Fﬁf&lltliﬁ'n] "."."ith Ijo';'_'I.'E[]‘l EIE]T]'L']'[L"C L8 .'.‘L"il.'.ll'_"'_'t:"i
of subsidiarity. An enlightened bureaucracy, provided it is subject to appropriate checks
and controls, can also be seen o have an essenaal wtility in a well-constituted order.
Market subsidiarity and communal subsidiarity are as important (o a democraric
commaonwealth as rational legislative and comprehensive subsidiarity. Undue arten-
tion to the all-commonwealth institunions rather than the local ones would be unac-
ceptable, and any over-empowerment of the commonwealth ar the expense of its
parts would impoverish the local levels, Further, reflection on the complexity of the
whole suggests the weakness of any ‘grand design’ approaches w constitution-making
tor Europe. What is already in place was partdy placed there by deliberate conerivance
and by irerative agreement in the succession of earties. It was partly developed by
evolution rhrﬂug]'t the discursive and deliberacive processes of the Eumpcﬂn Organs
and pardcularly the Coure. Ir does work and has conrributed o unprecedented peace
and prosperity among the countries included in the Union, whatever storm clouds
now hover over the prospects for the common currency established in 1999, Tr 15
maore probable thar further dnkering and marginal adjustment chan by an atempr at
g'.l'ﬂ.l'.ld Tﬂ-dﬂhigl’l EI'I';J. {_'[:lmPTl:]'ll'_']'l:'i:i"ﬂ'ﬂ Eﬁ}[]ﬁti[[]tl[)n-nlﬂ.king [:H.!i I'_:“.'1t:i net [rum al rl:ﬂl:r_‘l'i‘.'t
consolidation of the existing acguis communanraire) can achieve improvement.
Hayek's warnings against the perils ol constructivist rationalism are certainly valid for
this context.!” Due regard for comprehensive subsidiarity suggests the evolution of

17 See B A, Hayek, Lo .ﬂegi.r&iu'wr aurd .[r'Ewrl:'..'. wirl. 1, Ruler angd Order ([ondon: RIJIJI]L'I.'EL‘ iy
Kegan Paul, 19761, 3-9, 14-17, 29-34.
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institutions and systems in step with emerging consensus in the public deliberations
of the commonwealth,

But certain changes would seem to be desirable in the light of the present discus-
sion. The confidentialicy of Council proceedings is indefensible and should be
scrapped, and the powers of Padiament, much enhanced in the 19905, could still
Elj]'[ijl l:}[. L'|'||.:|T!;L'[|]‘En.f- ll TSt []ﬂ:'r'tft':]ﬂ.'ll.'?i:‘i l]ﬂ.' ]'l'.'fl]l.‘[]'l.hff‘tl'j tl'lil.l l]l:i:'i :i!i not a statc
Parcliament, nor the legislature of a sovereign federal union. It is the Parliament of a
commonweilth of a new kind, a pon-sovereign confederal commonwealth consti-
weed by post-sovereign member stares, Ir is a commonwealth with a mixed consei-
rution, and it is necessary to avold critigue of its institutions that expressly or tcidy
works from the assumprion that the sovereign werritorial stare is the only legitimare
form of human |'.nn]ir:|.r. Such an :Lli.‘iHmI'I-I.'i.l‘ll'l inr_"'f'imhl]r' leadds 1o L'riti::|ur_' of instruiions
lilke the Parliament for failing to be a “real’ Parliament (that is, 2 state Parliament or
a ]’ﬂr[i:‘lmr_‘nr HE Cl[:l:'i\'."l'}' ﬁnulﬂg{“].‘i T t]'lil.' nf a state as £an |.'.l|: 'I'.'I::lﬂt]'i"l-'ﬂlil:l. T|::|:: hu.l'd.l':]'l.
of my argument has been and is that this is something the European Parliament in
its own characrer is not and has no destiny to become, We must ury 1o ke seriously
the LU e and novel characeer of this ‘mixed commonwealth’, and aim for theorer-
ical perspectives that respect irs unigueness and novely rather than wedging it into
ﬂ]{l. ."ifl'.]'[.:ﬁr}"l'.lﬁ:'i.

The discussion of subsidiarity draws atention w the need o reflect on such
lower-than-union entites or alleged entities as nations. The concern o avoid consn-
tucing the Union as some kind of super-stare is a concern thar springs, incer alia,
from nationalist concerns. These are, however, concerns of a highly suspect kind in
today’s world. The next two chaprers face up to the need for considerarion of the
question whether there can be any conceivable justification for nationalistic beliefs
or principles. T believe thar there can, but thar the case needs o be stated with crici-
cal care.



10

Some Questions of Freedom

Introduction: On two ideas of a free country

We talk often abour free human beings, and even today we are all too liable o talk
just about free men’. In sometimes the same breath, sometimes 1.'[I.Li.l|: a different one,
we talk abourt “free countries’, Sometimes we think or speak of a country as being free
"u’r'!'l‘l'.'l'l il.' i."i [I":'."i'.' F]'H[]I. ‘I::‘I:“."I.'l'lil.! LIUi]'I.iJ'I.:iU[]. rl'H'.'EII.Il]LH tl'liil :il [ & :‘it‘lE.-EU'!'Cr[]ii]E da d S0O0ver-
cign entity, or perhaps a post-sovercign one. Sometimes what we mean by a ‘free
country’ 15 one with a system of internal governance that leaves people a lot of scope
tor choice how to live their lives, what o do, and whar not to do. Part of the point
“l!. {Elﬂ'_'l'_' ‘L'L'l'l.lllLI.'i'L"!l:ll II]l tl:]i.‘i HUTSLE i.!'i tl]-;lL I.'ll'_'(}l.]]f dIL :I-l'ff 1o dl:l E;Ul]]iﬁi[] 11y u]ll'_‘l‘l‘_‘ill'-ll:]]ﬂ.'
things as well as wise and admirable ones. You might overhear the dialogue ‘Mind if
I smoke here? —Tr's a free country’. This does nor contextually imply thar che
second parry approves of the first party's smoking, but indeed quire the reverse. Yer,
however grudgingly and with however censorious an artitude, the non-smoker
acknowledges the other's right to make her/his own choice and act on it. When (or
to the extent that) a country 15 Free' 10 chis sense, the scheme c1l:gm-'c;rnm¢:nr, includ-
ing the law's restraine on wrongdoing, is such as o leave a wide range of choices
open to cinzens, withour seeking excessively w discipline them for their own good,
Moreover, there are clearly expressed limies on the sitnatdons or ways in which citi-
zens are subject to arbirrary ar even broadly discretionary inrervention in their lives
by agencies of government that can act coercively to enforce their discretionary deci:
sioms. The incomparibility of arbicrary rule with the freedom of humans as individ-
ual persons has been presented throughour this book as one crucial ground for
valuing that respect for the rule of law which clothes the stare with che virtue of being
a law-seate,

There is work still to be done if these two senses of ‘freedom’ are to be clearly
distinguished, bur for the moment it may sulbice to ler these relatively skewchy
remarks highlight two distinguishable ideas, Given that they are indeed distinct, the
question can be posed whether there are any connecrions berween the two sorts of
FI."I'.'I:I'.:IHTI'I 'i'I'E. FI"L"‘I'.' COLEMTres [ h‘-'l."ﬂ:' i.d::nriﬁr.'n:l. ‘:ﬁn H I'.'I::I'Il]'ll.'r:r' I'H:' :FI'I:,:I',," Frr_:-m E"}[[ﬂ]’nﬂl
dominion and ver fail o be a free country from the point of view ol its citizens’
enjoyment of civil liberty? Can individuals have civil liberry even if their couniry is
not a self-governing sovereign state? The answer in both cases appears obviously
enough to be ‘yes'. It accordingly seems as if civil liberty 15 not necessary for narional
.*:m'::rcignr}' and national .::w::rr:ignr}r NOE NCCEssary Foar cival lihn:rl'_','. The two CONCEPLS
arc, it appears, independently variable.

Moreover, it would be among persons ol liberal dispostton, exactly those most
favourable to freedom as avil liberty, thar there would be found the Eravest SUSpPICIons
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concerning the very notion thar wue ‘freedom’ is found in warona! independence
rather than individual auronomy. Such persons shun the political rheroric thar
promotes the values of ‘a nation’ as a whole rather chan promoting che ability of cid-
zens as individuals and in their frecly chosen groupings to choose and pursue whar
they think valuable, even agminst actual or supposed nartional preferences, Liberals, in
a word, mistrust nationalism. Nor do they lack insiruceive examples to exhibir the real
erounds for their mistrust, From Hider to Ceausescu to Milosevic, there has been no
shortage of illustrative evi
values can lead o denigration, servilicy, wrmure, and death for those ouside the
charmed national circle, and even for many within ir.

Liberals, needless o say, are not alone in their mistrusting, For most socialises
also, the .'lFI-[,!IﬂﬂI i macional values has been {l.l“:t]'ll.:." SUSPCCT O Acoount of the way 13
spreads ideological paper over the cracks of class division and exploitation, the real
fissures between human beings in capitalistic societies. Jingeism and xenophabia can
be whipped up to mask the realities of division, exploitation, and unequal freedom
within a countey, In 1982, Margarer Thatcher's Government in the United Kingdom
Hllﬁtﬂinﬂd | HT:!rrling ri:r_'::u'l.rl:l.'].-' JII.'.| Fll:'l'l.'.l'l.l.ll] ri.t].r il.]'l.l'_:l FJﬂ-l.".iL'ilI [(] FLALIES ili-“:]' 'r'JIL'L'I.:l]'_:r' il'l WAL
with Argentina over the Falkland Islands (or ‘Malvinas', as they are called from the
other point ol view). Socialists saw in this exactly such an isance of the ideological
utility of nationalist thetoric as [ have been mentioning, Again, the xenophobia and
ﬂl'l:Ti-i.m]T.liEl'il:]'ll: stance ﬂ.d('l‘Fltf_'d. h_'r' FJ-"IItiL'.‘F l:]:l'- rl'lt E:H.I.' I.'i.th Ii:l'l. e llli.:l.n id .I..L'\"'n"l"
European {and indeed non-European) countries, and the extent to which they have
:I'-I::ITCL"{] W Flﬁl.ll'_'iﬂ!i 0 TG I'E]l:ll:]’:'f:.i"_' F]ﬂrl.'lll:?h. I'_'I;'HJ]d. ]JI: }?Ithﬂ.’nttd ds e ;.;]Hflll'lg
examples of this,

Thus from the point of view similarly of liberalism and of democratic socialism,
there seems litdle o be said for natonalism, This holds good cven if such a propo-
nent of conservative liberalism as E A, Hayek can argue thar in cruth socialism itselt
always amounts to ‘natonal socialism’ in the adversative sense, appealing at the deep-
est level o eribal instinet mather than respecting individual moral agents as free
persons,! In Hayek's eves socialism is as much and in the same way an enemy of frec-
dnm. a5 15 I'Ii,'ltiﬂﬂﬂl.iﬁ.m, Fﬂ'r dal h“[rﬂm [I'IL"}" A0 T]'II: SaLITIE CIICImY. ]:FUITI. t]'l.': ﬂl.:":]l-a.l.i."rt. oar
social democratic, side of the argument, an available response is that the conservarive
!ih{‘rﬂ.l‘ﬁ cnnt.‘.rpTinn n:l'- Fﬂf['.dﬂm 15 an ir.l-'l{]ﬂ{ll]il.n: il.]'IL:I i[!'I.FIH"!'I:Ti:'iE'H:I'j CHIE, F(]f i.l. Hi.".'ﬂ."ﬂ
pride of place to personal freedom only in the sense of ‘negative freedom’,* freedom
'Fl'l.-IITI {'Z'!{Eﬂ'.'-'.,ﬁi\"{'. |Egi'|| rﬂ‘_"-'.l.'fiﬁ,'.fi.l-.ll'l, ﬂl'll.'l. Fn:n:d-nrrt Ffl::ll'l'.l ﬂfhirfﬁ'l'_'r' .rll:]'lur'::F]'ll'l'll:I'I.tH] jl'.llﬂ.'f"."L'[:l-
tion, It thus ateends quite insufficiently ro positive freedom, ignoring the significance
of the freedom, and practical ability, o participare in the social self-constitution of a
commuunity, the freedom, and pracucal ability, o develop and express one’s own

5 .s:hnwtng how the pursuit of national liberty and national

pﬂrmnﬂﬁqﬁ in the collective, bue nor necessarily unitorm, .*:-l:ll‘_—r:xpn:-.'.:.'iinn of all, For

See B AL Hayek, T Boad do Serfidonr (Londdon: G, Rouddedge and Sons, 1924).
See L Bedin, Fore Ssap oo Lileery (Owford, Clarendon Press. 19609), ch. 3, "Twe Concepas of
Litserey's [ M. Gy " Mepptive and Posieive Lileoty', Pofiefond Sprealres, 28 {1980), S07-20.
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these freedoms o be achieved in reality as practical abilities w act effecrively, people
have to have the support of the sociery around them, They must all be given a real
chance to do things, and thar means securing 1o everybody a fair, if not mathemar-
ically equal, share of commonly available resources. Only then is even equal negative
liberty similar in worth for all those to whom the law formally secures ic.”

In however summary form, with however inadequate elaboration, these few para-
graphs may serve as a reminder concerning some questions of freedom that come to
the fore the moment one raises the issue of the credibility of nationalism from a
palinical or philosophical point of view. There has been a large majority consensus
among philosophers of the later twentieth century concerning nationalism, and thae
consensus has been broadly hostile and dismissive, Narionalism has been more
P.I'ﬂ'lil]“."rj d% 4 ]JIIL‘I'I‘I.:I"I:It'Hl'_'I'[] ta I.'H.' ‘I:IFIIL:I.iIJﬂI'j :i[] ]'I.i".'l‘l'i.l'fl.'i.'-'ll. ar ]}5]."L'|::|u[l::lg:il;.';1| Lerms, an
aberration of romantic idealism, than taken seriously as a topic for normarive polic-
i.l'.'ﬂ] Phil[]:‘i"P]l}". A I.-.Iri.l] i.iﬂ'l.t t:{amp]t‘ l:]l'- rhi.‘i ]'t:i.*:l.‘i‘.lri:_';il-t:{pl;ln:l‘ri]r}-' ﬂpp[f]ﬂch. I'.'“I.]]':llﬂl:l.
with whar might fairly be considered the standard consensual critique of national-
ism, can be found in Kenneth Minngur:‘:i Nattonalism.*

Freedom and the end of empires

The whole story of liberal and socialist ardoudes has, however, not yer been rold.
There 15 another side to the atticudes and Fl:'l-li.l:ii.‘,‘.'.'i that found favour AMONE SUPPoTt-
ers of what one could call ‘progressive’ beliefs (ar least, those who held them consid-
ered them progressive) in the second half of the twentieth century, These do noc
directly conrradice, ver do stand in opposing tension againse, the ideas reviewed in the
last section, We must consider the way in which people of liberal or otherwise progres-
sive opinion responded towards popular self-derermination in the context of decolo-
nization. The departure by European imperial states from their colonial possessions
LI e R :'Il'll'] rh: nﬂT'iﬂl'l-.Efﬂ.[I: ]‘:-I::llldlng I:Eﬂl.'".‘i D:I'-T.I'I.ﬂ Eﬂ"r'ﬂ]'l'l.rl'lﬂ NLs I::I'I'- DI',_""P.'I}" indﬂl}cn—
dent ex-colonies, were at the time of independence and for a pood time alterwards
widely welcomed. The sense of rightness persisted even where nation-building in the
lH.id. -SELT_H UF I.::'t'riiu I.']-r J'EE'. h"l'_'hil::lﬂl h:r thf n:il.“‘.'tﬂﬂ |'|.1.!'|-‘L'EI'|LUT_'|-' j[I'IFJl:J'i.LinSt_‘i.' CArye- IJF."C I.EI'.:I
to authoricarian FOVCIMIMENE, one-parcy rule, and substantial restrictions in frecdom
as civil liberry in councries lately come w the freedom of independence from external
control. Even where this happt:nr.d. there iz 3 common opinion, which [ l._TI._‘_I_'I_'ﬂi]'I_l_J.-'
share, thar the ending of colonial rule was on the whole and in ieself good. Ar the
century's end, there remains in the Republic of South Africa, a real hope and a
!.T__lf]'lui.[:lt' Fl(:lﬂi.bj“.l}' tl'l.a'l dt'[]'l[]l'_'ra‘l_'}' .'.‘I.[Id. L'i"-"i.l ij].'.ll_‘]'l}" CAn |:|:]|.'i.'l."l:.' TECFWY I!hal‘ aparl‘htiil 15
overthrown and majoricy rlec |'.urr:1r':Li]ing in a I'I'llIITili.nEIl:'I] and muld-crhnic m-:;ic[}r,

See, e, B Crick, Secialion (Milcon Kevaes: Open Universicy Press, 1987}
TR ;I\-{II:H:II-_I;IJE'. Matronalen: (London: Bacibord, 19487, CL R, :".-".:i.'.l.auﬂdan. '.-‘u;rlw.'.rs of
Matonalism', in N, MacCormick (ed.}, T Seosriod Dedurres By an Scowtinh Nasfonaliom {Londaon:
COhxford Universivy Presa, 19700, 21-35.
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The hope that freedom from external dominion and internal racial granny can be
ri:la.l.'-:'_'h:d l]}r .*.'u:'iiaim.'-rj Ll n:'il:il:uﬁﬂna| F}(H’ﬂf]l[nﬂﬂt a.nl'.l L'IE"u"i.l. liI'H:f':}" ]::nd.li ."ifl'l‘.'l'lgt]'l. bia thﬂ
satisfaction thar the colonialist epoch seems finally ar an end.

E"u"‘l'.'['l Iare Fl“F.l'LI.!ﬂ.I.' in t]‘u:ir tirme :lrnl:][!g Iw‘."ﬂﬁ:m‘ i.]'ll.'l:l]tﬂ.'l.'l.]ﬂl!'i .:l.l'l'l:l Ff{:lgfl'.'ﬁﬁi'i":
thinkers were the movements towards national liberation thar came about in Cenrral
ﬂ.[]d. E:i:-it:.‘rn E'Ll.]'l:'l'l:'.'\'." il]'l.l'_:l EI]I{'.' ﬂ:lrmi:r 5[5".'i:|: Uninn, il'.ll'l.t]'i.t[:l'l' [:I:I'- ']'.li::irl:it :mpilt,
through the revolutionary collapse of communism in the years 1989-91, To recall
trom a yet earlier epoch the emotions awakened by and judgements perpended about
the Hungarian rising of 1956, or the Prague Spring of 1968, or the Hlourishing of the
“Selidaricy’ movement in Poland around E980, or ro contemplate opinion about the
re-emergence of the Baliic republics ewice {or three times) conguered during the
Second World War, is to remind onesclf how equivocal opinions as well as terms can
be in chis area of discussion. In these cases, there was a widely held supposition thar
it only oppressed countries could become more free in the sense of enjoying
enhanced external independence, they had some chance o become more free in the
other sense, with their citizens enjoying greater and more secure civil liberry, Even
that may be o overintellecoualize the issue. M:t}"l:lt it is Just that, since pﬂ:plt e
obviously wanted some new deal from the Sovier stare, democratic imperatives
required applause for every step taken owards dheir geving i, and most pardicularly
such steps as themselves involved some form of democrartic self-cxpression.

].I'l. l‘hi:.' CasC nf C{?mpﬂfﬁti\rﬂl}" recent  events, t]'l.l: :‘i[:l]'[“."ﬂrhﬂt :im!]fl::'hsllﬂll i.'.'l-Li.C
account given here without elaborare citation of sources will suffice for readers
T.'i'l'll:l ThtlTl HEl'l."t'."i Il'l.'ﬁ:l'_:l l‘l‘lr:]tlg]‘l '|'I'|.I";I vears il'l qur.'.irinn :l.]'l.l'_:l fﬂ]]{:l“rﬂ:l:] I.'l'.l:: 'i"ﬂfi[:l'l.l.!'i ]T.H:I'j i.:]
of news and opinion.” 1 might perhaps be forgiven for adding a fragment of
evidence from my own view of things, formed on an academic visit to Poland in
1988, Everywhere | found an almost palpable sense of a gap berween state and the
society, a radical mistrust by citizens of ‘their’ stare, and indeed alienation from ir.
.-ﬂl.:'&[:liml:'luu.li Ur-'d. lr.llnd -L'|1.L]'l'i: urdi[l.‘ir}' I|J'|. tl:]'l'.' ptfﬁ]}l‘.’fti.\"l‘.' 1ﬁj-JUELZjET IH.E:HJ:'I: i l]:l’: WiEsl
went unfulfilled through the inabilicy of the state 1o respond 1o views held by what
seemed to be the vast majority of citizens. Everywhere also one had a powerful
sense of the Polishness of Poland, and ver of a frustration that this was locked into
an inefficient and unpopular system of government. So o say, there was here a
nation whose stare was serving it ill. {IF one were to speak of the church, thar mighs
have been a different matter. Cerrainly, the institutional presence ol the church
made available a focus and locus of alwernative opinion and discourse for persons
whose attitudes would probably have made them seem the least devourt of commu-
nicants in different polincal conditions.) 50 it was possible to conceive of the
conditions for realizacion of an effecrive democracy in terms of @ hope for re-inclu-
sion of the nation in the state, so thar the imperatives of democracy could be

* CF Martin Krevgier, Bernween Fear and Hape (Sydney: ABC Publicarions, 1997}, 102—6: to this, and
o Martin Kryglers regular contnbunions ahous Poland o the Awstralion cursene affaics poormal Qi
[ am greardy indebred.
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considered also to contain an element of nationalism, in the need for a distinctively
Polish self-dererminarion.

Such an example as this, and the others mentioned, establish a counterpoine, if
not quite an antithesis, to the point with which I started. Contemporary moral and
rmlirit:a| pl‘li]n.mphj.r has on the whole rr_'gur-;ll:d nationalisim as a 5:i5115ﬁ-;:;u1r. b
regrecrable political phenomenon rather than a political position with a case to make
at the level of normative philosophizing.® Yer in the face of the general indifference
or hostility 1o the idea of nationalism, there has been a generally cordial response ro
ﬂ}lnniﬂl |i]3tr”.1rinn :!nd r.l‘.'-ll"lnna] |i.|.-.|ﬂ:|.'ﬂt:il"'| i.l'l L"I:I'tﬂ.il'l .'F'I:Eti]'lg!'i-\. W':]tfl‘.' [_'lfII]'I.I'_':i PI'::'I: UE";I:'“-
determination of an essentally nationalist sort seem to have been ar stake. There
i'I_FIPCﬂ[ (L1 bl:" mn[lﬂdil:l_'il‘.l]'lﬁ 0T At |I'.:ﬂf|f cnnfl.lﬁi[m.l: a5 T fl'll:' OIS nf F]'L"ﬂ: coun rl.'it'.'i i.l:'
15 destrable 1o have,

In this state of things there is a challenge to which those who are philosophically
inclined might essay a response. Can we in any way resolve my questions of freedom
by reconciling in any way the two senses of a “free country’, the counery thar is free
because irs citizens have liberty, and the councry char is free because it has indepen-
dence tself? Wall chis lead us to make some senzse of natonahsm? To putsue this task
will call for a cerrain clarification of confused ideas. So T shall avtempr some clarifi-
cation in the nexr secrion, I::ll:i:n::rrirl.gI a final conclusion ull the l:n[lc:n-.-'ing chapt:r.

On negative liberty

H!’.']'f. [ .";||'=1]| srart "!'l-':it]'l. i ‘L'l.i.i]'i['.i‘l.'atllﬂ" Hl'l.l'j l'_']'i.ti.r.]Ll.L' {:I'LUI]L' 'L'i'l-'“ “.|::|i:.'l‘l'.a.l:ia[:| l'."i}f:l'i.'ﬂ'Fltllﬂn
of a free country. Clearly, chere is a grear deal to be said for any polity thar secures o
iTﬁ ::i.t'li:{:ni tht‘ t]'-'i'lj:iti{:lrl H.[ I'.':i"r'i] .'.‘I.[“J. F'“l.lllili.'ﬂ.l fi!;l]t:‘i. T':]t:‘ﬂ: g l}rl.:l:.idl].r L‘{:nstlltul'i'.'l: l:}l'-
whar Isaiah Berlin raught us wo call ‘negarive liberry', the liberty that consists in not
b:ing r{'quirr:d ot forced to do or ahsmain from Thing_lc one would not freely choose o
do or abstain from.” The pursuit of happiness requires life and liberry. Murual respect
and self-respect in a moral community require each to have regard to the liberty of
others and all ideally to endorse an equal liberty for themselves and everyone else. To
this, John Rawls has added the necessary qualification that unequal liberties can be

® These are, of course, quire a few exceprions, and 1 am here conscious of indebredness ar Jeast ro

the late John Plamenar: (see Corsend, Freedom, and Falieea? Oiganier (London: Owxdord Unmversicy Press,
PE)) o Yael Tarmir whose Eifend Matioaadive (Princeton, M., Princeron Universicy Press, 19930 1 firse
had the apportunity to see in the form of & doctoral thesis in Oxford Universioe in 1983, to Harry Beran,
who has explored ssues of sell-determinadon and of secesdon in a powerbul sedes of asticls (see H. Beran,
Wlusr Secesston be Belellion®, Sabnen, 18 -I_I'-]H]], d9=TH: ‘A Lihersl -|1|'.u'nr3,-' af Secession’, Palivicad
Srwelies, 32 (1984}, 21-31; and A Philosophical Perspeciive’, in A Macarney (ed), SlCDetvrmination in
the Coiemernediily [Aberdeen: Aberdeen |.JI1i:'-"E:I'.'Ii:I.:.-' Press, 19881, 24-35%), and o Tim ﬂll‘l.'lf_.'ln. e ok
whose ideas en individualism and pluralism [ apply or perhaps misapply in chis and the succeeding chap-
ter-—iee | lTHrlg.:n. ‘Bin Uinelbved [dlemma of Liberzhism' in H. _'Il.lng. H. Mialler-Dierz, and 17,
Meumann, Keehe wnd Morel (Baden-Baden, Nomos Veslggescllschaft, 1991), 53-60.
 Berling Fenr Frrays, ch. 3.
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justified where they strengthen the overall scheme of liberty® Perhaps parliamentary
or judicial privilege give MDPs and judges freedoms of speech that their fellow citizens
do not have. Even so, it scems EASY 10 560 thar the whole scheme n}_|i|_'|-r.r|r].r 15 advanced
rather than undermined by according such special privileges of free speech 1o parlia-
mentarians and members of the judiciary performing the duries of their offices,

[n any event, the tlourishing of human good in each and every bearer of human-
ity seems to be furthered by a regime of civil liberey, on one conception of human
gﬂ.H.':ld. -I.":I.'.‘l.l i.!'i (48] :'ii:'l}"., :I_[:IT 1.][[]:‘“." "r'll'l'l L rr_'g:lnl HiLh| I:u:l'll::u:lTl:.-‘ Ll I:Jﬂ."i.]'ll.'; ﬂ'E.t]'l.l'_' EESETRCE ﬂ'F ]'I.L'l.[l'l 11
and maoral value, it is only where condirions of liberty admir of cach person's
AT IO ITLONLLS P I.':'il.l.llt U‘['. thﬂ EHUI'.:I alS th‘l.'}' see it I:|1.1I.' rh\'.' !_'_'Eml'j ]I.ﬁ'.' LdTIl ]'ll'.' tl'LI.t}" II:EJ i.'i'.'l'.'l'.:l.
The appeal to autonomy as a human and moral good is not. however, the only pos-
!Fi.':}]:l: Wy T Al DR l‘l]r LS .I_[]r |.I||'|"|'_'IJJ L'Iﬂ"i:l ]i.hli.'l.'t_'r'. -S'HI'I'U: iy v H.I'Hj JI|. a dﬂ.[lgﬂf—
ous mode of argument since it itself depends on a so-called ‘perfectionist’ ground,
rli:l.[l'll'_'i}" tllf jdﬂﬂ. 0 Ild.l‘_'i.l] l;]'['. :J'LI.'.[JI'!(][I'I_'F d% d L‘un.lititutllw: F]Llfr. 'I.:li'- ]'I'LI.[]'I.;IJ'I. I.;‘Uﬂd.-l::l Sl‘m]::
wish their theory of liberty to hold a ver more neutral course berween visions of the
good, and may argue that the special serengeh and artractveness of liberalism lies in
its refusal to privilege eicher any philosophical conception or any individual vision or
any state-defined imposition of models for the good Life.™

The natral line for chis kind of theoretical approach to take is thar of assuming
]iburr}r not so much o be conferred on, as to be recained [1}', the citizen, This sujrgrests
thar liberty inheres in us in some way anterior w and independently of our social
existence, the only question being how far we may lose it or should give it up. Social
contract models for legitimating government avise almost inevitably in this setting,
whether as historical models or, more credibly, as hypothetical or imaginary contracts
like that proposed by John Rawls, Hobbess question, how much of their natural
liberty individuals must transfer to the stare, 15 and remains in some form the basic

question from this point of view. The question 1s not what or how much liberty sates
should give their cidzens; rather, it is how much liberey persons should forego in
f:t'l.rulur HFT]IE |'|'L"|'_'I'_:|5 {:nfgﬂ‘.-‘urnm::nt. ]'I.E]"u'u"‘l'_"i't"l' tlltﬁf Ill:l'_'d.:'i are oo [:I:."t"[w:ﬂ. T]'I.I: contan-
uing theme of one strand of liberal thought is that the needs of government must
ﬂ.l"i-'l.':]:r'}i Fﬂ“ HI'I{:ITL' UI'- l'|.'|-:: f'.r:tmi[]g .'ll'.ld irl1|.'.lu5i1]'un ‘l:l!'- il!'l.:r' one Eﬂ"ct’ptiu[] Hr Ll:]f Eﬂud
life,

Thas, however, seems to rest on a deeply implavsible vision of human sociery. For
it makes untenably aromistic assumptions abour the characrer of human beings. It is
a kind of ‘methodological individualism’ that imagines there could be individuals
anterior to any form of organized society, and that such individuals who could ineef-
ligibly come together and agree to constiture one. Nor is it obvious why the fiction
of a merely hypothetical contract can get one round the difficulry. It is one thing o

¥ See | Rawls, A -.'IIIE'.'.II:l-' of futice (Oxlord, Clavendon Press, 19723, 302,

* See |, Raw, The Mowality of Freealom {Oncford: Clarendon Press, 19870 of. M. MacCormick, "The
Relative Heteronomy of Law’, Eerapeay _.I'i'urr.l'r.-eu"ﬂ_ll"]""-':l.:l'n:-un:-_lmﬁ-_n. F (1995}, 09=E5.

LU argues Carlos MNing, Mol Discourse ansd beral Rights' in ™, Macormick and 2, Bankowsk
(eds.b, Farlipheemaent, Biphe, and Feooderfon (Aberdeen: Aberdeen University Press, 1989), ch. 7.
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make a hypothesis abour what could have happened, bur did not; another thing alwo-
§.fll:‘t|1|:r (48] 1.]'_'|-' El'll'.{ "r'll'l'_'lfl'i. I.'|::|r1.:nl.|.5|1 L1 'I:III.H.Eini.I:Ig ':]'F H'i}[]'l.l.‘lhi.i'lt.; |.]'|.i]1. 'L'Hu]d ot L‘Ur“.'ﬂ.'i.\'-
ably happen.

The truth about human mdividuals is char they are social produces, not indepen-
dent atoms capable of constituting sociery through a voluntary coming rogether. We
are as much constituted by our sociery as it is by us. The biological facts of birth and
carly nourishment and the socio-psvchological facts of our educarion and socializa-
tion are essential to consticuting us as persons. We are the persons we come to be in
the social sertings and contexes in which we find ourselves, and whatever sense we
have of our identity and character as persons reflects our interaction with signibicant
others in our social serting, and indeed in a more diffuse way is a reflection of our
total social malien. Consider, for E.‘-i'..'J.ITIFlL'-. what a craceal part of :1[:}':‘:111:}5 sense of
identiry is tied up in having a name. Very few people ever choose a name for them-
SEI"H:E-. ;H].d. "u’r'l]‘l'.'l] 1.]|.|'.'}" liJ.':J. :i|. :i:'F :i[] Eii.l.l.J:'Fti.tL'lli.l.':l:l'l. [';;}f 4 Hi"r":]'l. DI .‘Ilrl'.'t Hames ind mean-
ingful only within a language and an elaborate coding of whar counts as a name, This
i:'i :'ijlgrl:i[:ltiﬂlt BV EUI names [i l'i.l: Lf'rfiilt'f.rlln }{.:-, Whlt|1 dIc L'I'IUE'E" [N II]H.I‘.‘U: P[:l:i[]t:'l- L'l:i -
ical of established naming practices; that is, it is within a web of social practices thar
we get 1o be individuals.

Aromistic or methodologically individualistic assumptions seem simply unwork-
able. All individuals as they really are fall into the class of ‘conrexrual individuals’, as
Yacl Tamir has expressed ir,'! and as will be argued ar length in the next chaprer. We
have a sense of sell because of the way we have learned 1o be ourselves in the contexts
in which we have so learned.

rhi'\ ".'i.l'."'."-" ll'.i(]ﬂ.'_"i nog L':nt'.l:” -;ll'l_'r' ]";.i.i'ld 1}['. rm:l.'h.‘uﬁ&it]'i_' _‘i[:ll'_'i:li L‘lL'I:L'rm i.]'l '[:'im. Th:.'n: i!i TLey
reason why people cannor come to be autonomous sclves within certain kinds of
social contexes, and we all have the evidence ar leass of introspection and also of
acquaintance with others o tell us that ic is so. Individuals are the very things thar
|:|L'|L|I.':|If t]fl:l:l]'[!t Il.n 5-'|:l|:j-'l|. COnNLexes t]'l.;lt -'l.E'H'I'l.'l'j rht E]'I'.IIH"t'Lll'lllt:!u" l:}F{_'::Irn'lnE [EN] :l.l'.'('ll.lirl'. i
secure sense of personal identity and a capacity to pursue a life of ones own even
within the constraines of |:;'u.r::n soctal arcumstances. Such individuals are cnp:l.b|¢ of
showing the very autonomy in action thar the frst chapter argued 1o be of the
essence of acting within a normative order. According to the view advocared here,
there is value in those forms of social organization thar do make possible individual-
iey, individualism, and auronomy, the more so the more these are facilitated, This is
achicved by creating protected spheres of legal liberty within which the exercise of
individuial AUEDAOITY i% prutur_'tl:r_{. [ take 1t that Hr_';__rli:]?i rr_']'m::itnmri:m of the consi-
turional state as the concrete embodiment of reason'® was intended to make just chis
poinL

S0 far as it was, we ought to accept his poine even if not exactly his way of purting
it [n any evenr, we can now see thar the absurdity of methodological individualism

Y Wael Tamir, Dibensd Marianalion, 32-4,
I e ML Kisox {trans), Hegels Flilosophy of Right {Oxtond: Clarendon Press, 1952),
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in no way entails the rejection of some form of normative individualism.!® It is
inll.H}SSjb]E o CU]'I.CCJI'I-'E U.IHJ'I'IJ.ITIHII i.l'l'lji'l-'i'lj'l.l.il!'.'i- as t]ﬂ'r'i[]g AN exiskence Epiﬂ't FI.'[JJ Il :"il:]l;_'i.-
ety, or pre-social or extra-social aroms whose unions come to be constitutive of soci-
eties. That in no way precludes one from believing that there are powerful reasons in
tavour of forms of social organization within which human beings can be constitured
as, and can Howrish as, avtonomous individuals, Auronomy is indeed a tundamental
human good, and thus it is a grear social value to uphold societies thar facilitare it
SL'I' 'r".']ll.t']'l Wi [d.l]'l'. -".|.|.:||;] ut ‘:I.I.'l'_'l‘_' [ I | rl‘tril_'.*i' i.]'l Ei]ﬂ: SCILsC l;]'E.lL'llL'l rt r'u:.*i ::rlju:ring e m ] fL""I'J Ci.\'i.l
liberry, we should not think of them as though they just contingently happen o be
]J‘E':J].'."l.ﬁd h_'r' j-IL‘E |::|u:|'|::|.'1.l1.l:; ‘L'il.l:]'l. i.:'i FJEI.TE}" -;.‘urlnr.lil:i.nn:.i] Ik fl:]':' CxISTence ':]I:. tl:]L" 01 t]'l.ﬂ]'.

Whart then abour free countries in the other sense? Ar least 1 think it will now be
I:HEL'[”[] i.l'll; EI':H.I."LT th:l.t I |:I|'.‘|."!'l: by ITHOWC TOWa r-rJ.:-i rl:!.fllﬁing Iy :::Lr]iL‘r ﬁuggl:&it]'l‘m I'h-;ll: tl'l.L‘
rwo senses of a free country” are totally independent of each other, The first move is
Lo t-'l.l:';.l: LERr tht" Et]ﬂ.’ﬂiﬁ: |:|:].'l|.' SOHTE ﬁ:l]'rl'l [:l:l'- dfln(]ﬁ:l’ltiﬂ .li:]F—:ll:El::rrrli.ll:L[im:l hﬁ:‘i Lo 1'“'_'
considered both justifiable and valuable on rather the same grounds as the simple
neganve liberties in che list of civil liberties, Some form of collective self-constitution,
some kind of active participation in shaping and sustaining the instrutions of social
or communal government whose aim is to advance liberty and autonomy, seems to
be a necessary parc of the whole ensemble of condidons in which the autonomy of
the contextual individual could be F‘tnuinﬂ}' constituced and up held. If auronomonus
individuals require the context of some sort of freedom-enabling sociery, then the
l:ﬂl.l.l:':ti'l-'\'." AL nonmy [J'F I.'ht H':H.'i.ﬂt}" i.r.l:r:]F.l:l.'r.':rl.‘.l:'i i F.I-'I.I.'t 'I':l"-t]'l.l.' nedissary cinbext.

Mo doubt certain sorts of enliphtened despotism and certain sorts of enlightened
colonial government can create the possibiliey of civil liberty and mercantile or
professional freedom of trade. No doube these in themselves are valuable in helping
T dl""l-'t]ﬂp AUTDIOITY I:l:!." i:rd:.'l.ling ::nnl:]irinnﬁ fnr IS FI.I.I] :]ﬂr_']nprntn t. HL'”.' S50 lclng %
the state stands apart from and above civil society, there is only a partial autonomy
of individuals, This stress on the activist and participatory characrer of full auron-
L1y |.]'|.L|."i []:I- lIH'_' E]{:L'I'.‘I ['."f d li.'ul]t’i.'ti."ﬂ.‘ a5 "u"u"{'_'t[ a5 an i.]'ldi.'l-'i'lj'l.lﬂ]i:'illlﬁ.' L“JITI].H.'ITI.L‘TI.L Df
autonamy, is a point justly raken by democratic and socialistic critics of mere nega-
tive liberty. It is a part of the juse reply 1o Hayvek's earlier-mentioned critique of
socialism., For democranc institutions depend on the ability of each to take part as
the equal of every other, and this requires a whole range of basic conditions in the
Waly 'I'}:F ffl::ﬂl:ll'.l]'l"l Frnm ACLIe I'I{'.I:'.I:], sari.l:f.'l.l:mr}r I::I:il.ll'_"ﬂ[ii:ll'l... ﬂl'l{l. L1E] ﬁ.—.lrtl'l._, HE "."u"i'.'l.l L
setting limits, however vague, upon the extremes of economic inequality which are
wlerable. Autonomous liberty in a free country requires schemes of redistribudon,
welfare provision, and educadional support which would be absolutely excluded by
conscrvative liberalism of the sort which denics the state any role other than thar of
the night warchman. Very few people nowadays support that view anyway, and much
(]FI::I'I.I.I' ]TI::I!iI.'i.I'_'Hl ﬂlgl] MCnERTon SECms 0 me oo |:]L" morc ﬂhl::lll.l.' l‘l‘l:: hl:]".'f' mm:h t]'l.il]'l. |.'I'Hf

BT eake his pevint from Tim CFHagan, An Unsolved Dilemma of Liberalism’; in the mext chapier of

the present book | re-cxpress v as value-individualism'.
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whether of redistribution, welfare, and education. In that sense, it remains orue thar
we are still all socialists now, as Sir William Harcourr already remarked a century ago,

So selb-determination ig after all @ vieal pare of any acceprable conception of
liberry as autonomy, self-determination in a dual sense, meaning thar there has to be
scope both for individual self-deserminarion inside a pn“ticnl community and for the
collective self-determinadion of the community without exrernal domination. This
:'Fh':}l.l]ll. not |.J|: th{?l]ght il pﬂlTiCU]iLfI:r' n‘“'t‘] :ﬁnd.'l:rl.[_{' or L'l::lm:]u.*:in:n.. Aftﬂ]’ E“.. rht‘
International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Culoural Rights both open with the stpulation thar:

All peoples have the sight of self-determination. By vieue of thar right they freely determine
their political stas and freely prurse their economic, social and culearal d-:"-'l:|up|:|:|l.'n:.

Certainly, in positive international law, this principle has been given a very restriceed

i terpretation, 14

as governing post-colonial liberation but not as implving any righe
of secession of an internal part from an established unitary or tederal state. But, on
the face of it, there mlght b sCope for a wider r:::ding as a matter of I,'H}I'il,’i_l;ﬂl ar
moral theory. That is the question thar will occupy the nexe chaprer. The present one
having considered the case for some interaction berween the two ideas of a ‘free
country’, the nexe will consider the idea of nationalism against the constraints of

fundamencal principles derived from the liberal tradition,

A cermin body of opinion holds self-derermination te be more or less restricied in operation w
cases of decolontmdon, and & applying wathin established states only o the exrent of requiring righes of
democratic participationm on equal terms by minorites, Bur see James Crawlond, 'Ohuside the Colonial
Congxr, in A Macartney (ed. ), SofEDvrermmination in the Commpnmealth (Aberdeen: Aberdeen University
Priss, 19881, [— 22, i, Al=2



Copyrighted material



11
A Kind of Nationalism

Introduction

According to the argument of this baok so far, the European Union has broughr abour
a new form of legal and political order in Western Europe. It has created the possibil-
ity of ]':n]iric!i ‘heyond the mwr_‘:ﬂ:ign state’. Old conceprions ol state-soversignry and
of the absolutism of the nation-state are in the process of being rranscended, and will
FII:]'J'I:ﬁPE E,'H:' 'CI]H]P[E:[I:I}" [mnﬁmnd-’:l‘] IE FIL":'IIPI':' ﬂ:.'l.l.il':l'.' T]'I.'l.l rhi.!'i :i:'i Pﬂ.‘i!‘iii'l‘l.l‘.' ;.i]'l.d i.i'l I'.'ﬂ]'tﬂi.l]
importane ways desirable. The process does not abolish nations as politico-culiural
communities. It may create space for the Hourishing of nations and, in a significantly
c[u:||iﬁl:|:| sense, of natonalism. This will be 2 tamed navonalism, a pationalizsm
compatible with the certain essendial principles of political moraliy that deserve w be
a permanent legacy of humanistic liberalism o this and successor generations, The
key to the idea is that of subsidiarity as discussed in Chaprer 9, especially in respect
ﬂf_mmmunﬂ] ﬁllhﬁi{[iﬂfir}r anr_{ Tﬂ.ri.[:ll'lili ll:l-:r'i::'ilﬂti'n'l'_' _‘CIJ]J‘!'illd.i.H]'ir_'r'.

The forms of political decision-making thar are required in a satisfacrorily human
existence must be as close to the individuals affected as is reasonably possble, It 55 in
the “little battalions” that people can really participate in decision-making with a sense
that their voice makes a difference, and can through inceraction with others become
FI.I.I]}I' rt'.l:pnn.*:il‘.l]t l‘lting:'i. pﬂﬂiciparing i L1ln1mun:i| g[:n\"::l‘[]an-;.t T'J'I.Il?l II:‘i i]'l. t]'lL' [']f:'it
instance & martter of ‘communal subsidiarity’, w return to the terminology suggested
in Chaprer 9. Ratonal legislarive subsidiarity docs or may require the exercise of faw-
making powers over a range wider than thar of the linde barealion, bur there 15 noth-
ing to be said for largeness of scale just for is own sake. Democracy requires a sense
{:l"- |ﬂ':|-'.:|||.'_'|-' to E[]L' li.'H‘”I'_'I'_'t!I"r"L' dtl'_'il'ii:l:]ﬂ-\, Whifh Ilf'l l.L‘iL'l.:I.“:I-' d :‘ij[]'l.[.'l]f ]n.'ii':]rj L_:r' dﬂ.’fi.'.‘ijﬂ‘[]. r]._.l'll_'
more there is a sense of murual symparchy berween competing opinions in legislative
{]t‘]':l.'!tt., I.'I_.I’:' ITNere 'it 1% Ttﬂﬂ:lnn'lh]t' Lo I'.itrl'l.'l.l]d I::ll'l.'l'.i Fll.'.'l.f_'l.ll'_'ﬁhlﬂ L Hlﬂ.ﬁi[]:l :Jli.mli.ll_'l]lﬂl'_'l_‘ﬂl'_'l:
in majority votes, Where there is a sense of local or national communiry, chis is of
value to the end of sustaining the kind of mutual solidarity that trust in democraric
institurions presupposes. Moreover, where there are distinctive civic insticurions
connected with a terrirory, and especially if these include substantial elements of law
and legal rradidion, the convergence of the imperatives of communal and ratienal
ln:giﬁ]nriw: m.lhs':din.ril_j.-' 15 obvious. This comes 1ot albiance with the democranc idea
thar those who are subjecr 1o a special legal systemn should have the ultimare say abour
ies contents, hence the residents of such a rerritory should also possess democracic
legistative mstimurions. The case of Scotdand is a marenal luseration here, bur this s
ot a resule of 5|1-r:|:i:3| p]:ﬂding, ﬁimp|}' an llustranon of principhq indcptndr_nd}'

derived,
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The case thart has to be made is a difficulr and delicare one. Mo cause, perhaps not
even thar of class warfare or that of religious extremism, seems more readily exploited
to the ends of inhumanity than char of a ‘nation’. The owenrieth century began in a
clash of grear empires. These were all in some degree characterized by rension
berween a deminant imperial culture and the aspirations of subject peoples and
nations, but all were mult-ethnic. One by one, the ::rnpirr_'si imp]n:]u{l. The Versailles
Treary arcempred o implement a principle of national self-determination, but with
very imperfect success, The Second World War grew out of some of the failures of
Wersatlles, exhibiting in the Holocaust and in other ways the intolerable brawalivy of
racist species of nationalism. In the succeeding years, the principle of self-derermi-
nﬂfiﬂ]'l, T]'I.I::I'I.I.EI.-.I :L'iﬁl'."'l.'ttl'.‘l a5 |.|.|.'|i."'¢"¢:'|.'!'iﬁ.| human figl'll.' ht‘l{:l]'lgi.]'lg [E¥) ‘FE(]F]H.'. Wis
applied only in relation o decolonization, and internatonal lawyers hold that it has
either no, or only restricred, application in the case of minority nations within union
STares.

The last empire to collapse was thar of Russia, transformed into the USSK, and
dissolved with the economic, intellectual, and political collapse of sovier Marxism.
The same events led or contribured to the dissolution of federal Yugoslavia, among
and within whose former republics savage ethnic-nadonalist conflices broke our
Finally, in March 1999, the North Adantic Treary Organization (NATO) conceived
itself forced 1o intervene in Kosovo to prevent a humanitarian disaster, the exurpa-
von of Kosovo Albanians by forces of, or irregulars loyal o, the Republic of
Yugoslavia, by this rime licdde more than aleer ego of the Serbian stare. In Russia, the
first reaction was of nationalist resentment against the milivarism of the West, inter-
vening in the internal affairs of a sovereign Slav stare,

Marionalism through all this has been reviled by enlightened thinkers, and has
often deserved no better. In the last chaprer, some of the reasons for chis anitude were
considered, Why not then forget complerely abour nationalism?

There is a difficuley ro be faced: muli-nationality and multi-ethnicity have always
been fearures of empires, and empires at their bese have treated ethnic pluraliey in a
reasonable and tolerant way, though usually wich at very least a racit assumprion of
the superority of the memopolitan culture, Democracy, however, has never been
successtully combined with empire, and the rise of democratic ideals and movements
has accompanied, and even played a part in causing, the downfall of empires. In
some form, nationalism is then implicated in the naton-building of a post-imperial
period, often at a high cost o ethnic, national, or religious minorities within emer-
gent and putatively democraric nations, Where democracy has failed and one-party
dicratorship or military rule has supervened, nationalise rheroric has played a consid-
crable (though not exclusive) pare in deologically sustaining dictatorship, often
through victimization or demonization of minoritices.

Mobody who is minded to make our a case for natonalism of any species,
however qualified, dare ignore these evidences of history. Buc there is another side,
a8 []'l_l: Pﬂwdlng Pa[agmph S.IIEE'CS'[S. I'I;LITI('II}' l.'l'lﬂ[ cnnl:\:rrling L‘]::m::li:r:Lr_'].r. IF‘HTH: d.[:lt!i
believe in democratic forms of government, perhaps for the reasons suggested in
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Chaprer 9, perhaps for egalitarian ones considered in Chaprer 10, the question arises
concerning the palitical entities within which democracy should have place. Wichin
what group of people does a majority vote constitute a genuine mandare for legisla-
tion or executive policy-making, such that the minority can be called upon 1o acqui-
[t i!'l it F[:IT tI'H'_' 'I-.I.I'.';.E {:l:l'- l!J:E:I'l.'.|HI'_T!]L'_'F!1 Ih LI]EFE any n'ghl. ﬂi'- !oE'I'.'E!i'.':-i.[:lTl E]'UITI. il
established state or empire? If considerations of subsidiarity are added to the agenda
ifl l']'lﬂ manner .mg:."in:d ﬂhl.'.l'ﬂ:. one may I'.'I:]I'IL']IJIEJ.E th.ili' I]-'.I.I:i.l:] s alt il]'l.'.lﬂl.'.lg T]'I.‘I: EI.'[:I'LI.F'.‘F
thar merit some consideration in the context of democraric constitution-making,

Mations, however, have been considered highly suspect entities, Perhaps chey are
‘entities’ that can find a sore of ‘being’ only within an ideclogical form of false
consciousness, Perhaps their only realiy is that embodied in the deeds, often evil
deeds, that men and women do under appeals vo navon or national rights. Unless
this can be shown o be false, the discussion comes o an nh:rup[ end. The next
section argues on behall of a basis for continuing the discussion.

Identifying narions

What is it thar makes a ‘nation’ or a ‘country’, in the sense of a place to which a person
might belong, not just a terricory arbirrarily marked on a map? Three ways of think-
g about this have gained prominence in contemporary discussions. One way stresses
civic institutions, public offices, public agencics and officials, churches in their secu-
lar activities, common and avchoritatve rules with a terrmorial scope. These define a
country and the nation thar inhabits it. Another stresses culture and language. a
heritage of licerature, music, and dancing, a way of life associared with a geographical
home, a landscape celebraced in song and story. A history of the common doings and
sufferings of those who share in the culture that itself enshrines popular memories of
hiseorical miumphs and disasters. A naoon, as such, bas a caloure, The chird way
seresses common cthnicity, common ancestry, and common ancestral struggles, The
nation is the community of fate, the community of ethnic bonds,

The models need not be interprered as exclusive. Civic institurions can generare
and become a focus of commeon culture; cultural Ed:nrit}r can lead to 2 demand for
common civic institutions, or adapration of non-civic institutions o civic purposes
(consider the Catholic Church in Polish hisrory). A sense of shared echniciey can lead
o common insticutions and culraral folk-ways, or, more probably can be inferred
{r{:lrn T]'II: existeree ﬂ"- rhf_':'ﬂ:. {-:L'lltl.'l [ iﬂdﬂl:d. SCETTS o !-::iml I::I:I'- midd[f_‘ g]‘(}und l-.ltn’r"l:ﬂﬂ
the civic and the ethnic. The civic and the ethnic conceprions of the nation are oppo-
site lln[cﬁ. ar {.‘{:ntr:].*il"mg jfjtﬂ.l l}'l‘ll:!i. R’:ﬂ.l COUMNEres Erld. nari.[]ﬂ!'i 1Ty El“ Nearer anc
pole or the other, and this will show up in the ideas about the common culrure thar
prevail,

Citven these models of a 'nation’, it seems reasonable to suppose that we may need
at least two models of nationalism, where the latter is understood as a principle advo-
caung the right of persons who constitute a nation w nadonal self-determination
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and continuing national self-government in some form. Under a civic conceprion of
the nation, the nanon which exeraises the right of self-determinarion is consted
by a sense of common belonging among those who share civic institutions, with no
exclusiveness towards any person or group willing o participare in them, The issue
is that of acceptance of the jurisdiction of the civic institutions. Ethnic nationalism
focuses on the self-determination of the historically given—perhaps even generically
given—community of culoure and of ancestral belonging.

Subsegquently, we shall consider the possibility of a kind of "liberal nationalism'.
rrﬂ I.]'I.]ISp l]'lt' I“J.‘L'H ‘I.]I. lL'i."u"i.lL' I'IEH.EIU[]-'I.'..!:'JI'I il‘i =L f‘l.:l!'l.Hl.}' ]Tlnll't'fi-'il- Iclﬂri.l: I'I-U.LIII:}[IE.“.HJ I]I :id.l_'l'“.i-
fies the nation in terms of its members’ shared allegiance o certain civic instinutions.
T!]i"_"il'_' drc Ll]'l.l'_‘li:f:'i‘l (H?I’.‘I in ljﬁl.'ld Terms :inr_'|ut‘l|:, Fﬂf L"':{ﬂl'l'lP]L".. ]t‘Eﬂ.l TICITTTLS -'I.I.'H'.I IMstl-
tutions. politcal representative organs, branches of public and local administracion,
the organization of education, churches and religious communities in cheir secular
aspect, and other like insticutions having an undesstood territorial location to which
they refer. Institutions of civil sociery as much as of the state are relevant here.
-rﬂ:rfilﬂliﬂ.u}f ]UL'Hi'.'.";J. 'i_'ll"u"i.l'_ i.]'l}i‘l:ilLl.‘l:iHi'IE in t]f l:]]:lil'_'li.'lﬁ I:J'IH illlti.’yi.ill'll_'li-\, UIII;J.'EI?ilI:H:II'_:l dh
‘ours by the people among whom they perform their functions, As civic institutions,
they are necessarily of grear political significance to the community which, to an
extent, they define,

Marurally, it is possible, and perhaps desirable, for such civic institutions 1o go the
length of including a constitution and the full panoply of stacchood. Perhaps wich-
out that the civic qua“t}r of civic Institutions 15 oo prcn:arinuﬁ- But 1t would be a
mistake to require this by definition, for 1o do so is simply o endorse the in-prin-
ciple challenged assumprion thar the states thar currentdy exist comprise also the
totality of nations, av any rate, the wealiny of natons thar can be understood in the
civic sense, Whether or not the civic nadon is or has a state, or & fertiori an inde-
pendent sovercign state, the poine of the idea of a civic nation is thae ir is in princi-
ple open w voluntary membership. The community defined by allegiance o
institutions is open o anyone who chooses o dwell in the territory and give alle-
mance to the institutions. Dieparture to a different place and different allegiances is
also possible. and not traitorous, One is guilty of teachery only if one remains in
Plill'_'ﬂ." -U.I'HJ Hurrl:ptlltiﬂuﬂ_'r' L[]'I.I'.{'!'\_'F]'HJI[]L"E ‘.I]t’ I-]'l:'i‘l:iLu‘liU['IE [J.I- 1.]13t Plaﬁ.": W]IL]E l?}i‘.ﬂ]l}ijhl}"
aiving them respect and allegiance, (There is all the difference in the world berween
:‘iLI.I'.']'I. .l;L:II.'rI:]:rI.'i.tl'uu:-r :‘iul]"r'tfl'illl'.'l[l il]l.".:l. UIJ':H |.':ri.|.'i.r.':i£[:r|... t]m‘.":"-"fl Iﬂhu!ﬂl. ﬂl. ':'i.".'i.L" i.l'l.Elil'lJ.'
tions considered stultifving. obsolete, or the like.)

To concrast with this is the conceprion of nation as a racial or ethnic communiry,
This may be defined as the possessor of a distinedve cultore, including perhaps a
language thoughr of as the special possession of those and only those belonging o the
original ethnic community, grounded ultimately in some kind of shared ancestry or
genetic bond. MNationality so defined is necessarily and unavoidably given. It has no
voluntary clement nor any opening therete, Mations are communiries of fate, with
compulsory membership and no right of exit, You either are a member of this nation
or not iF v are, it has a clam on your lt]}rult}r whether o like g5 instirutional
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arcangements and cultural mansfestations or not. Edhnic natonalism thus focuses on
a shared echno-historico-culrural identiry as defining the community whose self-
derermination is in issue. This entails some exclusiveness of aritude rowards those
deemed not oo possess the relevant ethnic idenciry.

We should avoid 5cring_ or r]qtﬁning the civic and the ethnic 1in .l:tmighrl:nrwnrd
eitherfor terms. As was said above they are more ideal types than exclusive aleerna-
tives, For of course communiries identified by commaon loyalty to common civic
institurions develop culoeral pracrices and insttudons around them. Further, people
in one country of another tend o have more or less long-standing familial and
historical assocations with E_"i:'l."t'[] r.II.Z-IL'-I:H antd the insticutions thar exist there, Thus the
community of allegiance will easily and naturally perceive irself as also a communicy
of culture and of historical belonging, and places with their ancient place-names and
characteristie, pardy man-made, landscape can exercise a powerful grip on human
imagination and cmotions, On the other hand, the community thar conceives iself
primarily in terms of blood and belonging, ancestral culture and history will also
develop its own insticurions, and may racily acknowledge a kind of adoprion of
incomers who over time come to accept the instiutions, As was noted above,
‘culoure’ is the middle ground between civic and echnic poles.

There remain all-imporeane differences of emphasis and degree. It s plainly
enough evidenr thar a political commitment to rights of personal individuality and
.'I_l.]l_'nnnm}-‘ 1% onc fl'l:l.f fl:!it]'if_'t}i it r_'nr_{unx.'mr_'ut (LK th\'_' l'_'].'lll:l'[i:'l: ILI'!. l:i.'l-'i.L" []H.Li[]"ﬂ“.ﬁ]'[!.
with only such associated elements of the culmural or ethnic as are compacible with
personal freedom and autonomy.,

The tdea of a culture in is historical and geographical sewing does have a
genuine part to play in the argument here. In [celand. for example, or in Wales, or
n I]II.I:‘i'::.'I.:I'I Vi Dine ]'I.ﬂi A SCRRC [:I'FEIT ﬂr]Ci.I:l'lt WLy I::I.FIiEt'., d ].'I.]'I.E‘Uﬂglﬂ: I'(J'l[:ll.td. in 1ts |:] i::‘it“fjﬂ_'
place, with place-names of ancient origin expressing the continuity of serdement
and of culrural and social identity in char place, None of this is incompatible wich
free movement of people and gradual change over time. Bur there is surely a sense
of loss, loss not only for the minoricy, bur also for human culeural diversicy, if che
weight of migration is sufficient simply to eliminate or obliterate all thar went
betore. Cultures have value in terms of identity to their possessors, To everybody,
they are a manifestation of the variety of human experience and dche muolaplicicy of
human idenrities, also of the coninuity of past and present, and the challenge of
continuity into the futare.

None of this would justfy preservation of culrures in culre-dishes, so 1o say.
Lnversal th efme-pi rks would be Just qs clr_'pr::sﬁi:ng as universal and identical
hamburger joints can be. (Anyway, the two are frequendy found in juxraposidon.)
The inscnsitive onward march of majarity culmures propagated through the media of
mass communication and informarion rechnology almost inevitably triggers a reac-
tion of defensivencss towards threatened species of language and potendally
despoiled culrural habicaes. Many of the bearers of majority culrures are highly and
landably sensitive to this, and surely the growth in awareness of diversity and in
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appreciation of the manifold contemporary politics of identry (though not the
violent or tecrorist forms it takes in some places) s indicative of this.

In recent papers, the social anthropologise Anthony Cohen has advanced the
n(]li{:lﬂ UF "a"u"hﬂl |._.|t' li.'-'l.ll:'i- L]':-I::r:'iun.'ll [lﬂ.li.[:ll'lﬂ]i.:'ilnl'.-l H:i": idtﬁ. El:'l- !Tlatfri.ﬂ] L r.hﬂ." PFESE]“.
discussion. It is that nations are not real entiries ar all, but elements ultimately of
individual consciousness. For any country or nanion, cach of us has her or his own
conception of it, and our sense of identification is not with some objective ‘out-there’
entity, but rather with our own idea of the nation. To use an example of mine rather
than his own one, there must be as many Englands as there are English people, and
these are not all the same thing. Rarher, there is at best a partially overlapping
COMNEENsUs l:]Iu EI'lHlH.]'I.d—Ild.L'H:‘i EIH.:IITI thL" Flli.l‘i.l'lt I'JI- VIEW ul' thuﬁt "r'!'l'l.L'l M:“-Ildl_'l'lr.i.r}' il
English, and then also, perhaps, from the point of view of sclf-defined oursiders.
England as 2 nation is not something that justifies the overlapping consensus, bur an
idea that emerges from it, to the extent that any consensus doees in fact emerge.

This is in many ways an attractive idea given its tendency o liberate national
consciousness from anti-individualism. The problem is in the use of the term
‘nationalism’ here, The ism’ 15 an intrinsically pn]itir_'a] iddea, one that argues for the
political relevance of the shared national consciousness, however many share it. Some
of the difficulties of democracy, for example, notably the difficulty concerning who
counts as a potental vorer, are soluble by reference to nations as legitimate units of
self-determination. It may, indeed it must, be the case thar social enrides like
‘nations {lr:pn:n:l on human consciousness and bhuman wse and wont, and buman
interpretations of usapes customs and ways of life. Bur the step from overlapping bur
not in-principle identical or even closely similar states of individual conzciousness o
a seriously arpuable political principle seems an inordinately long one-—and indeed
that may be the true upshot of Cohen's ‘personal navionalism’.

On the other hand, it might poine toward, or warn of the risk of, a somewhar
manipulative political style. Persons with necessarily different and possibly compert-
ing Fh::r.l:u nﬂ] l:.:l'lll'leFti.I::ll'l.:'i I::I'I- ad l.'.|.‘.'|l.'i.|:|rt ‘I'.'I;_:l'l.l.l.l'.{ ll'll: '!:I]':II:I'."IJ:IIJ. (4] ﬁrruﬂ’jt :I'-EJ]' p[:-.*i:'i:.'s.l:flun U:Iu
the public institutions and symbols throvgh which to privilege ‘their’ nation over
other conceptions or pictures of it This would be the "naton’ of persuasive defini-
tions,” not of existing realitv. There may well be very much more than a grain of
truth in the idea that rival CNEFCPrencurs of identity work at .ﬂ_'l:[-'.:ing o capiure the
nation-idea for their personal vision of a country and culwure, No doubt, nationalist
politicians do deploy nation-conceprions in an essentially ideslogical spirit in the
always-ongoing power struggles thar characterize political partics within themselves
and in comperition with rivals.

I Gee AL P Cohen, Personal BMattonalian: a Scettsh View of some Baees, H.iEI:II!. anid .":';'rIUI'IES-I.
Arsevican Erbwmologie, 23 (1996}, 1-14, ‘Perpheral Vision: Magooalism, Manonal Identiny and the
':}.I:ljl'ﬂ:ri\'l.' ':._.l:!lrl.'l.']ﬂl'i'uﬂ:' il:l ﬁ-::-::-r|.1.n|.‘|'. |I'|. ||:'||'.r|'|':|||.:|" I.-I '::':F‘I'.EI'I [L'I.I.:l.. JI.]?IE?J:JHFHIEI'TI.I?H H‘LTIJ"’II-'I.I.. -'|.IT.|'.|:?.I1:II|"\-'_I||;'.I£H:|T.|'
Lirays an Huwswelary, ddenviry and Authenticity (London: Roudedge 19993, 186-214,

= Bee O L. Swevensons docussion of persussive definiions’ in his Sifver ane’ Denprege (INew Haven,

T Yale University Press, 19631, ch. 9.
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Bur there is another side wo this as well. For personal conceprions of nations do
also have some ohjective correlative.” In the case of the civic nation, there are civic
instirurions and durable forms of normanve order. From the opening chapter of this
book, it has been assumed that normative order can have objective existence, not
unconnected o starcs of MOMEntary consciousness of mdividuals, but not .*:[:rn]':l}r
consttuted by these. Normarive orders of certain kinds are explicicly connecred o
jurisdictional space, that is, o some demarcared place or places. These places are also
the sites for associared marerial and non-marerial culmreal objects and pracrices. The
cultural objects and practices flourish chrough their being made, being inrerpreced,
being developed, and being appreciated by humans. In these stares of consciousness
do indeed reside the personal and subjective nations of those individuals who have
narional consciousness at all. If chere were no such states of consciousness, it is
unimaginable thar there could be anything at all in the way of a politics of idenoty
cn:n:nc:cting (L4 nﬂTinn.’li hr:|nngirlg s onc .'-:l'r:Irtr_{ (]E- |.'|:]1: I'.H:niﬂ[]a.l iL:IL'[]tir_'r' []:F J'I:l.l.l]'l.i]l'l.
l:ltj[]ﬁ."i.

Culrural acrivities and objeces, like |~::g:|[ ones {(law |'.n|::irtg,, indeed, a part of culture
m ity broader sense) are, as noted, subject both o interpretadon and w innovarion.
To both, each interpreter or innovaror brings a personal and individual sryle and
understanding. This is both a condition and a consequence of the kind of social
formation that makes possible the Hourishing of personal autonomy. OF course this
IMCAans fhﬂT H] Il'l.'ll.'i:[:l]'l.q., [pLals -:H]]].-' i.l'l t]'H: IJI.'THU[]H'. ll'll.'ll IIHU :i" th’:‘ L':i"-"illi.' OIS, 18, ll]ﬂ:ll.lj;]l
the sell-conceprions of members an always cvolving, always diversifying, always
contestable, culrral communine In s so because of the overlapping but also diverg-
ing ideas of those who identify wich the civic nation. In due course, we shall return w
the idea mentioned already in Chapter 10, that individuals are not independent
atoms, but ‘contextual individuals’. Ir is already possible 1o see and reasonable to claim
thar the ‘context’ thar makes each of us a contexrual individual is no straitacker of
deterministic and fatal identity, but wself somerhing always evolving and in some
degree negotiable. Evolurion and negotiation occur in the interactions of persons and
their mutual exchange of interpretations of their context, country, and culture.

Accordingly, Cohen's idea of ‘personal’ nationalism is, perhaps already in his own
version of it bur ct:rrnin]].-' in an available and attracove .'Ld:tprﬂrinn af it, an imp-nr—
tant corollary of the civic ideal wpe of narionalism. In this guise, it is a useful or even
a necessary step in the argument for a liberal interpretacion of natonalism. The
liberal interpretation for which [ shall argue can be stated in terms of chis principle:

the members of 4 nation are as such in principle entitled w effecive organs of politeal self-
povernment within the world order of soversign or post-sovercign states,

Caiven the civic nationalist conception of membership in a nanon, this has promise
of being a principle comparible with certain basic liberal ideas char ment support,

P 1 baorgow the idea of the ‘nbjecrive correlarive’ from T, 8, Elior, The Sarmed Wood: Erraps on Poctey
ard Crrtreerrn [ London: bMedhoen, Jith edn. 1954, fepE. 160), -2, I|:||.|l.|g_':| in this coerext i ul.l[_'-J[L:l-
tian i somewhar different from thar sripulared in the liverary conrext by Elvor.
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even if some liberals’ ideas of the constrution of individuals and of sociery cannor be
;lcn:r:]':rcd without qua]iﬁcal_’i:m- [t 15, | shall claim, a p:rinr,i]'rl:;, not an absolute rule.
This means that in any real-life sitnation there may be compering principles, such
that it is a question of weighing and balancing ro decide how far and in whar ways
our principle is susceprible of implementation withour injury 1o equally important,
Or More IMporant, values and prin EiPIl:'.'i.

It is often said, and righcly, that on any reasonable definicion of ‘nation’, human
beings have too many of them, too badly distribured, o allocate a territory and a
sovereign state to each of them.® Sometimes this is taken o justify a do-nothing
policy, accepting the stares that we have, with all their pretensions to sovereignry
ﬂﬁd ik ]'lHti[:ITL-:‘i.ril"l:]'l.l:]l:ll'_:I. ” FE]E l:]l.'!J:r' ili‘lﬂ.'f!'l.ilt]l'r't' WWETE ]T[(]lli].‘ihﬂl’j ill'll'j WLl I 'n"u"lll.]ld
agree. Bur if it is injudicious to increase excessively the number of stares, it may in
the alternarive be possible to diminish their pretensions, and thus o adjust the posi-
tion berween those nationalities who have and those who have not a fully sovereign
state of their own. The principle of subsidiarity again springs to mind as a useful
principle for liberal reflection in this contexe. The argument for the principle must
now be made,

Liberal nationalism?

The r.]ut.urinn for review here is whether there can be such a th[ng as liberal nation-
alism. The answer, of course, depends on whar you mean by ‘liberal’, for liberalism
has been a quire vigorously contested concepr, as much among its supporters as
among its opponents. The strategy here will nor be 1o offer an addition o the
plethora of definitions there have been of liberalism’, but rather to argue for certain
basic principles that have in one torm or another had 3 prominent place in liberal
thought. 1 shall argue for whar T call liberal nationalism’, under a considerable debr
to Yach Tamir's book of the same name,” but nm]'ling rurns on the felicity of the
name, for whar mareers is the soundness of the principles. There is, 1 firmly believe,
dan 'Lrn]'mrl::Lnt ]’:lﬂ-::l: il'l "I'H'_' L‘unrl:]np::lr;ir:f "!'!'li]'l'id. ﬁ:lr dl ]i.i]’tl.ll. ]1;]!1'1.“1;11'[:1']1!. Thi.:'i
‘liberal” version of nationalism is one for which it is viral to argue most vigorously
just now. Otherwise, we leave the field wide open for intolerant, illiberal, racist or
even fascist forms of nationalism. This case has to be upheld against arguments thar
say liberal ideals are wholly incomparible with nacionalism in any form, and so-
called liberal nationalism is a mixture of contradiction in terms and dangerous illu-
sl

Liberalism in the version | favour shades over into social dt]'[’]cl:.‘l‘.iﬁ.}',ﬁ rather than
embracing a purcly market-economical view of the good society; it also rejects aromistic

1 See E. Gellner, Marione and Navianafion (Oxford: Basil Blackwell, 1983}, G, Goulich, Matisa
H_g'.-:m.-:r Feare (Mmwr Yiork, Cowneal on FI:II.‘EiE:I'I Telarigms, 1995}, ch. 3.

¥ See Y. Tamin, Liberad Mastanalism (Princeron M], Princeron University Press, 1993).

o e ML MacCormick, Legal Right aned Socied Democraoy (0% fosrd, Clarendon Press 19827, ch, 1.
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and contractarian assumptions about the constinution of sociery, as will appear shordly.
This social-democrane liberalism is both universalistic and individualistic.

It is universalistic becauwse it holds thar wharever rights or duties arrach o any
particular human being in given circumstances must be considered as universalizable
in a simply logical sense. The same rights and ducies must attach wo any human being
in like circumstances. It also upholds universalism in an inclusivist sense. There is a
presumption in favour of more inclusive over less inclusive characterizatons of rele-
vant human circumstances. Universality is a necessary fearure of moral justification.
Hence morally justifiable political principles have wo be universalizable, and prin-
ciples that have a narrowly discriminatory applicarion to narrowly specified charac-
reristics or external circumstances of individuals are o be considered suspecr despire
being logically universal in form. The less inclusive the categories they sopulare, the
stronger the justification chey require.

For example, ‘all white male adule citizens may vore in Parliamentary elecions’ is
narrower than “all male adulr citizens may vore in Parliamentary elections’. It in turn
is narrower than ‘all adule cicizens may vore in Parliamenrary elections’, and it chan
‘all citizens may vore in Parliamentary elections’, and it than “all human beings resi-
dent in the state may vore in Parliamentary elections’, and ir than ‘all human beings
may vore in Parliamentary elections’, Assuming thar we are refernng o a particular
state’s Parliament, we may be inclined to think a voting qualification based on cit-
zenship justified. If not thar, we may favour ar lease a residence qualiticadion, since a
Parliaments chief task 15 to ]::gi.liiab:: for and ?&ll]’hl:]"n-'j.':.'l'_' the government of the terri-
tory of the given state and those who live there and are commitred o is long-term
wellbeing, Many might go further and argue thar some degree of political mamricy
is relevant to voting, and hence thar a restriction of voring rights o adules (judged
I-""_r' a [c]al_'l"l.r-:l_',.r :l;ri_'hitn.‘lr].-' ag&qun[iﬁcntinn] 15 jl.].‘n'-[i:ﬁttl.. But all arempts o pmvi:.{::
satisfactory justifications for voting qualificaions on such other bases as gender or
skin-colour have been rorally discredited, in an instructive way, The grounds of
I:}H.'ILL";i“l'.I. l.ll']liii'l'.f 'Imrna.tul.'ii]r', ]la‘r'l'.' 1 fL'I':"r'H]'II:'L' i a Pﬂfﬁ[]jfﬁ L'H]'.I‘il[}i.[:ii:f' .I:;:]f I'.ln'll't:il'.'i.-
pation in public decision-making. One can justify some narrowing of principle from
“-'Ill human t]fi.l'lg.‘:' 1y "u"l:ltl'_': liJ.[]“"[] o & rmaone I't':'ill.'lll'_'tfd E:JI.'lTI'LI.[E;. hl.'lr SCHTLIE ﬁ.lft]'ll‘.'i'
narrowings fail to find relevant justification, hence the presumption in favour of
inclusiveness is undisturbed.

The individualistic element to be argued for has two internal principles. The first
makes an assumption about value, namely, the assumption thar nothing can be
deemed a fundamental human good unless it is capable of being enjoved as an
enhancement of life by a human being as a distincr individual. The second makes an
assumption of value, namely the assumprion that a social siruation where human
individuals have scope for self-development and self-realizanon through autonomous
decisions and choices, taken either individually or in free collaboratnon with others,
is of value both to the self-realizing individuals and ro others. OFf these principles, the
former rejects claims on behalf of superthuman or collectively human entities to be
rtpu.*.'imritﬁ of uldmate human values—rchere cannot, for :xamp]e. be ‘mational
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values' enjoved by nartions as such bur incapable of being enjoyed or experienced as
values by human individuals as individuals, The second asserts a partcular claim on
behalf of individuals: there is special political value in securing a social situarion
where self-aware individualicy and self-fulfilment are possible for individuals.

Meither of these individualistic principles adds up 1o or gives any support or back-
ing to such absund, or anyway wrong, theoretical positions abourt the character and
':]'i.ll:'i‘ll:'lll:t ':}I:.]'IL'IJ'[]H.[] .l.:“'_':i"i::'i s :'l-ul.'llii] ALOINIST OF "."u"hilt j.‘i E[:-:I'ni:tj s Eﬂ]]ﬂd Ilrﬂﬂ.'t]'l‘:]d[:l-
logical individualism'.” It is clearly not possible to understand humans as intrinsically
i:}'.l‘r;l-:'inl_'i:a] Abimns 'ﬁ"hu come t(]gﬂt]'ll_'l '||"U|.|.|.|.-.I1.E fl.i}" 0T l:]tl'l.l'_']"!'l-':iﬁ-ﬂ.' €3] F“HTI: |'|l|1Tr.1n SOCH-
eties or comumunities, in the manner envisaged by contracrarian thought. Nor can
]'I.I.]I.'I'I.ill.'l i.l'.ldi"u"lll'_{l.'lﬂl.'i .|.'.|I'_" L'ﬁ]'ﬂﬁ.'ﬂi.'h'ﬂ."d ks l_'xll:tit:ing ‘I-"aril..ll lhl' ey LEture tl'll'_']r' hﬂ."!'t ind-::pr:n-
dently from or in abstraction from social relationships and connections, MNor can
social organizations, activities, or phenomena be deseribed or concetved in terms of
simple aggregations of individual human actions, Without the pardcipation of indi-
viduals, 1t would be logically impossible for there o be families, football matches, and
symphony concerts, but there is no individual activicy or ageregation of individual
activities thar amounis to r_'nns'ril;uﬁng| a F.arnil}r, [l]:l'_..'ing a Foothall march, or Ph}r‘iﬂg n
svmphony. Moreover, the individuals who take pare in these acuvides have acquired
an individuality, and a sense of their own being and character, through participation
it a multplicity of also srreducibly social relatonships and aceivices. We have all
known since Aristotle said it thar humans are irreducibly social animals; Yacl Tamir
adds, ina ]I.H]}F'}-' turis of |J'|I]J'-;J£I:-. that human mdividuals are [flt:':."'c:zi'.-ial]’i.l}' ‘contextial
individuals’,® familial and social interrelaredness with other persons being for cach
il'l.di.'ﬁ'i{l'l.l.il.l ::|.L'[:|L|:i1.l'_'i ':}E.‘I.JI.I‘.' cori et ﬂ.‘rE'I:['Iliil.I [i::lr i]llji'r'jduil[h}". J.\'.]L'?I.'I: "."u"i.l] |.:l|'_' :'n'."l.i.d ‘I.?"-l.l:]iﬁ
later.

Acco rding]]r', thl' "r'ﬂ]uf_' []I-i.]'l.l'_:li."a'i.l'_:l.uﬂ.l :ﬂ.'“'-—"_'ﬂ.l 'Li'.'.it:iun. thuugh i.L d.l:!]‘l:l'l'ljh- O exren-
sive political and economic liberty for individuals, alse depends on a substantial
dcgr{:c of SUpport for individuals so that each may have the socal and economic
backing with which coming 1o maturity as a potentially self-realizing individual is
possible, It also gives reason to oppose acceptance of legally conferred economic
liberties so extensive that differences of wealdh bepween different persons can reach
an extent thar makes impossible any serious adherence to an ideal of equaliry of self-
respect among ditferent persons. Equality of this sore is essential to their pardicipa-
tion as equals in the same political community. The upshot is that when one adds

[ here ascribe a streng sense o methodelogical ndividualisnt’, T reac i as postulating thas there
are individual human beings whose characrer as such is independent of any social location or seoring, and,
:-|,|r|:!'|-e'r, TI'IJI .1n:|-'r|'|1l.1g_ Whlf‘h [ 8 ] l'ﬁ:' I'I“'d;li':'.ill.'l:l I:IF Hﬁ:if'r}" or n:hlnmunir}' o ill'?:"ll II.IIII'III.I'. I.'Ii.-illgh -L'l.'lI.IL'I'."
vively B reducible cither o predicass abour individuals severally or o some averaging starement abour
Ll'll:li't'il:lllﬂl.‘ il'l r|'||:' .1%“.'?-'“1"‘. -I..Il.iﬁ II.'.I':I.T Ll El'lﬂ ':1:l|'|f.1|.|5-ii':|'|'|. rl'lil'l IIEIEI'I.' i.‘ [n[a !'alll.'l'l |]|.i|IL= o= .“.II.'.IL'I:F‘. ‘|::|r ||'|L-.|'\‘;I
is only o multipliciey of individual actions and interactions, For a softer, and more defensible version of
'rn..'l"l".nu:lnlnglc.ll incividunlise’, see A, [* Homlin and B Pectir, T he Mormacee ;‘l.nu.l}'si: o thie Seate’, in
A, P Hamlin and B Peoin Geds ), P Good® Pofiey (Owford: Basil Blackwell, 1939, and G, Brennan and
A P Hamlin, ‘Eoonomical Constinerions’, Pabical Saaler, 44 (199061, G059 ar Gi6-7_

o See Tamirn, Lifewad Nasionaliom, 32—4
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ogether universalistic and individualistic principles in che senses here proposed, one
establishes relacively clear criceria for preference of certain political programmes, siw-
ations, and systems.

One ought always to prefer social sirsations in which there is more racher than
less autonomy for individuals, and situatons in which more individuals are able
to pursue seltrealization over those in which fewer can. One oughe to rule our
forms of self-realizarion involving the exercise of autonomy by some individuals
in ways that exploit ochers through denial of or severe constraint upon their
Ch:l.l'l.l'_'{'!'i Fﬂ]’ ﬁC[']EL"'I-'iTIg rr::3| ﬂl]r{mnm}-‘ al i:ﬂﬂ.li‘r'idl.'lil]ﬂ- (SJH"."E’F}" i!'i N extreme £x-
ample, bur others can be envisaged, including the condition of women in many
rypes of sociery.)

The commonly recognized human rights of the present epoch, those for ex-
ample contained in the European Convention for the Protection of Human Rights
and Fundamental Freedoms, or in the UN Covenans on Civil and Political Righes
and on Economic and Social Rights, correspondingly express basic requirements for
|:]|.|.]'|.'.|-'i.|'| :lul'.[:lnl:}m].r. TI'Ii::‘i i!'i |:H:r_':3u:-.:: [:l:l:. l]'l.l‘_' Wy tht’}" ilIe “.“.I’l.f'l] ".'!':ilh 4 sel H‘F redsin-
able assumprions abour the human condition and about human goods in contem-
porary human circumstances. The need lor some recognition of economic and
social rights 1s ned up with the bar on improperly exploitative exercises of auron-
omy. This entails 2 need accordingly o supplement substantially, though not o
supplant, the marker as the mechanism for distriburion of social products. Due
‘Iflh.‘il'_']"n'ﬂ.nf_'ﬂ 11E'. hun:l.‘ln TiHht': E}_'r' g:wcrnmr_'n‘t.ﬂ E][El.'ial?i. "r'l-'il":] AOTTIE .I:;:]rl'l'! ﬂ'F jl.l.L:“.I'_'JIJl.I
scrutiny, is a reasonable contemporary requirement for anything that aspires w be
a socially just state. Constitunional entrenchment of human rights is highly desie-
able. Where it is missing, the kind of external guarantee of human rights achieved
in conntries such as the Unired Hing{lnm T]'I]'ﬂl.]!;]‘l the European Convennon,
coupled now with non-entrenched domeseic enforcement of the convention rights,
is a requirement for any serious pretension o a just foundation of social order in
the stare.

In summary, the liberal principles advocated here are universalistic and individu-
il]i!'ii]lf_'- TJ'H:].-' d.(] gi'l."ﬂ.' o JJI.T!:C F]-'I.I'_'E KR t]'ll'_' w‘c:rkin:g ﬂ'F r.n:'irkl:Ts |'.l|.l.' art f['lt'. same fme
they require also state intervention of a redistriburive kind, and require states to be
ElJ':]j':L'U_"d T i HLI;].T.'.‘I.EI["EI: (]E. |11.Lm.'.m I.'ig’]'l.t}i. rrhi.:"i JIE not very ‘l:l]'igil'lﬂl.. EI'“.'. ]'ll'.".'f':ll'.{:l}"!'i
not even particularty controversial, Relative unoriginality is, however, a virue in
this present context. For the task of the moment is not to reconcile nationalism wich
any highly cccentric conceprion of the good sociery. Rather ic is to establish whether
any kind of natonalism can be found that s fully compartible with a reasonable,
acceptable, and quite commonly accepred vision of the fundamentals of a just and
Free SOCIEEY, The tenees T have set our exhibir, | think, just such a ::usmnuup]al_'::
lll.l.il]i[}r. Thf tJIITI.E I'Iilﬁ tl'lt']'ﬂ:'ﬁ"'t COIme Lo ITovwe I'[J".'f'il]'d.!'i a1 invl:ﬁl'ig:ltjnn "f :'ﬂ.ICh d
nationalism.

Movemene in that direction is best achieved through reflection on possible objec-
ti(]]’l!’i i ti]t’ ?FU]JPUHE(J.l}" ]i.hffi]] prini:ir.l]i:.li I hﬂ."t-'l'_' .*il-:tl‘-:.‘h:.‘-rj |::H:|.'ﬂ-
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Objections to abstract individualism

The ideas of universalicy and of individualism that | have :'i.l.l]'lFI{l-['[:_‘l_‘[ here sometimes
ateract criticism for ignoring the true substance, the flesh-and-blood acrualivy, the
idiosyncratic and personal characrer, of real live beings, Immanuel Kane is usually
picked our for especially unfavourable mention in such a senting, and not without
reason, For the idea of universality or indeed universalizabilicy found its classical
ﬁxprusslun in Kants {cutei.-rc:lrl-;.'al J'::ni:l::r'.niw_"., whose }i:il'l'l[ll]t‘_'iE form TeLlu'm:s: the moral
agent to act only upon such maxims of action as can ac the same time be willed as
universal laws a].':-p]_'r"u'lg Ly £VErY iriorral agtnl.t'" N::lh:}ri-:}u:-.]_'r. thig L':Lttgur'u_'a| 'Lrn]':l:ra—
tive of Kant's addresses humans as purely rational moral agents, as ‘noumenal’ or
Nj[]tﬂ:ltigihlﬂ; (413 r;il.'ii}n.‘{l :‘i-l.".'k'ﬂ."_"i-, Tk as t.l'll: .*.'-I:n.l:l].‘tl-:;um—r;tﬁunul Cretures l‘hal‘ human.ﬂ.‘
actually are, Notoriously, it fails to make contact with the merely phenomenal world
c]Fd:Hirﬂi, Fr:i:.‘nd!i]‘tip}i. 'FIII'.'EEL'I IERLIENEY P:I:il.'l?i. Jl: PeasEs m(}fﬂ.i I:I'I:ITIE nd_'i {:I:I'- a7 :l[‘.l.il‘r:itl‘ ]{il'l{l.
apart from earthy reality. Berween abstract universal principles and concrete deci-
sions affecting real people there is often considered to be an unbridgeable gap.

Liberal individualism comes often under similar artack. The ‘individual’ of liberal
individualism can be so conceprualized as to lack the vrue individuality thar makes
real people real to us—and o themselves. Likewise, the abstract equality of all
rational agents or ]::E;Ll persoens before moral or cconomic Fﬁnciph‘.ﬁ or before the law
ignores or obscures the huge inequalities thar divide and differentiate different
members of class- and gender-divided societies, w say nothing of differences of skin
colour or ethnicity. The promise of equal and identical human rights for all is hollow
mockery in real societies whose institutions, including thosc articulared around legal
rig]ttsi. constitutional r'lghtsi. and human rig]'tt:i. have evolved and been deslgntd
under the guidance of the dominant groups of the societies whose institutions they
Wl

The proper response to these by no means unreasonable lines of criticism is o
lt"‘r:i'rl'.' ll'l.l'_' I]Hﬁ'itlll:}[] il'l. :'i'l.l.l'.'I'l d WY alh Ty ensure thﬂt I."I'_'U:] []tﬁll-and-i}lt]ud i.llljj.'ﬁ'i.dl.'l;ll:'i
are buile into it in che first place. Kant may (though the poine is dispurable} have
|:'|'|'_'|.d. tt]ﬂ.[ I:itllt]nal .'lgtnl::_'f' :i."i extrancos to tl'l.t phtnul‘[lt[lal "l-".'ul!d UFI'_].t'!'ijl.'t'-\, Ft't].llnl.:.,
and fellow-feeling. Bur we need not. The rationalicy we ought to contemplace is the
rationality of at-the-same-time flesh and blood humans, each belonging in a partic-
ular familial, social, and historical contexe. The principles we set up are principles
that have to rake account of human sense and sentiment. The acceprability or unac-
cepiability of a universal principle depends on our view of its impace on Qesh-and-
blood humans.

It is indeed mecessarily true that general principles have an abstract quality, and
Ed{jfﬂ.‘_"ﬂ'i i.l'l'l.:“.'l-'i.l'j'l.l.l]]l'i ]II._] ferms U‘E SUHITLE UE tht'i]' L]u:i]llti:::;. T']'l.l'_'}" E.dd."_‘ib'- s as ].':'I:TS:UI'IS

See, e HL ] Paon, Tie Meraf Lawe (London: Hurchinson Universiny Library, 1945, repr. 19610,
B, Paton’s book being a tmnsladon of and commentary an Kants Growsdoend of the Mesgpbyric of Morals.
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wishing to vore in an election, or parents, or promisers, or scholars, or citizens of a
state, or |'|'|l|'.'|'.|'|.h'|'.'l':'i {?*_E niltiﬂ[]. :I'-[JT EI.H.TI'I]J'.I:. il]'l.l'.:l tI'H:_'I-' I'I‘I'.'I'.'l::'i.'i'-;d.r“._'l-' l'_:l.'l.:l 2 jn HI}E:[E'L'Li.E]“
from the totality of our personal qualities. This, however, is not an abstraction thae
ignores concrete human realies. e is simply a logical feature of having principles
that are the same principles for everybody, or for every participant in some actual or
ideal r|ia|c:ug|.1t or discourse. It does not require us o 1gnore the fact that Fl::-[!ll'rlt have
a muldplicity of other characreristics seen from a muliplicity of possible points of
view and schemes of classification,'?

What happens if we examine our principles in the light of the facr thar humans
have a multiplicity of fearures porentially relevant for moral deliberation eicher ar
large or (even more) in relation w particular sitwations engaging particular individ-
wals? The answer scems clear: it has to be the case thar there can be a plurality or even
1 mulplicity of acceprable and relevant principles bearing on any particular sinua-
rion of moral significance. So it must be acknowledged thar any final judgement in
any concrete case will involve taking into aecount a plurality of potentially applie-
able principles. To reach a satisfacrory final judgement cails for a capacity 1o enrer
5_'|-"[I1|:'.IH.I.'|::t'ti{_".I]]}' into the pu:«;itiml of all Flart'u::.' wvolved, and o Wtig}l thie :iuhji:r_'ﬁm:
importance for them of the interests and values ar stake.

f:ln rh'i:‘i ViEW, it i.!'i ﬂ.l"l-".'ﬂ.}':'i Fﬂ]‘.‘i."iﬂ?lﬂ t]'l.ﬁt I.'|1t Fil.'.lﬂ.l. judgﬂn{:n: EIIHJ'LI.I: 'I."u"hﬂr i.:'i ]'Eg['”.' Eﬂ[
one person at her juncrion-point of relevant and applicable principles difters from
rl'“." EI'_]'LI.E]I}' .l:::lurul jl]dg:mtnf .:I.h“l.lt :Lnntl'li:r [:IET.'E[:ITI ar I’]il‘- junl:t:in]'l-pninl- F:]r di&f-
ences of individual characrer and situation may encail different relarive weight in the
given context even of the same abstract principles. Here 5 a trivially easy, and indeed
rather abstract, example: Two people have promised o arcend an important meeting,
but a third parey is dangerously ill. One of the two is a close and valued relanve of
the ill person, while the other is merely a colleague and friendly acquaintance. Then
the former oughr to visic the hospital ar che cost of missing the meeting, while the
Ut[]ﬂ:l’ uugl!l‘ (L] ﬂll'f[ld. t]'l.l'_' ]'[]t'ﬁ:ti:]'lg fﬂt]'l.l'_']' thﬂ.[! "!':i:'ii.t t]'l.l'_' I'I.[:I:‘ipitﬂ'.. ﬁni}l‘htr tI:Lml'.rll::
somebody who is a narive speaker of a minority language might have to weigh differ-
ent factors about whether to rear her children as speakers of her language than one
who speaks a widely used language like English, vet surely everyone has in principle
the right to rear her child in her own native language.

We should reject any approach which says or supgests (as, for example both
Fant and his contemporary follower _Inl'ln Fawls!! at least seem to 5|.|ggr:-5|;]l that
ideas abour individuals as moral agents have o be formed in abstraction from their
flesh-and-blood actualicy. Every individual, o rake up again Yael Tamirs vivid
phrase, is a ‘contextual individual’. Each of us accupies a physically disdinet human

1 CF Onora O'WNeill, Toreards fussice and Virme H_Z.aml'uidg-: Cambridpe Universicy Press, 1993),
Fl:l' HL] "I:lr il l'l:lhlls' |JI:T|.|.I.I tI'l'lT '||.'|‘!r|.'ll'_r|1:l|'| .ﬂl'll:l. Llnl\'l.'rﬁﬂl.ln" Imn prlnl.‘lrll.-L': |Tl=|.'|':l'|:f‘:ﬂ "ll'llFl'lrmlq' I:!lF IT&aEr-
mei of individuzls, The original wersion of this section of the present chapres was wiirten and published
berfoire O Meill’s bonk was avatlahle, Ir srpges with mi 'E'““”‘I and wonderbul cla rity the [rint rhat | have
bogn orying o pr.

1 Fheory af Jwriice, 5002 {on veil of ignomnce’ that deprives all partes of any individuahiog?,
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body from cvery other. Each has a unique {identical twins aside) genetic inherit-
ance, and cach a unigue {identical twins included) social siruagion, in the form of
a set of relationships to other individuals, and to communiries and culoures, and
social urgun:i?..'ni[msi_. associations, and mstmcons, Lo become a full human indi-
vidual invoelves things like acquiring a name, learning to speal a language and
becoming acculturated into some colrure, or into some subculture in some idio-
5}%“—"]'-'].{5'3 l'l.li.:"i. 'l-\'i.[]'l. wOITIE "."u"lld.L‘r H[Id fore ][I'L'l.!.l.:'i:i'l-'ﬂ I'.'U.itLl.]'L" ar Cu]luﬂ::‘i. SL":]H':J“]I.E
and further education, work and the workplace, marriage and family, friendship,
engagement in sport or veluntary actviey or polines, and all suchlike engagemencs
and relationships with other persons, make us the persons we come to be. Such
lhi.l'lg:'i ACConnt Ili_'lr |.|:!L" l;:‘L'l]'l'lii'lL'l-ilE I_".fn|ul'm|:] (]E. li.'ll-'.l.FHL'rL'J' .'.'I.[]I'.i i[]di'ﬁ'i.dl_'l-'d.[:it_'r' 'i[] our
lives as human persons,

The Scorush Enlightenment must here be added o the German. Francis
Hutcheson and even more his intellectual successors Dravid Hume in Edinburgh and
Adam Smith in Glasgow, observed and argued with grear force that humans as moral
and pracrical beings have cies and links of sympathy and fellow-feeling with other
individuals, '|'|.r:].-' have like ties 1o 2 more diffuse wiay with la rEEr groups and commu-
nities of people. These particular links of sentiment are not just accidental fearures
of phenomenal human beings aside from their ranonally inrelhgible moral characrer,
They are a part of what makes it possible for people to have moral characeer ar all.'?
It is in one’s becoming capable of seeing the world as it must seem from someone
else’s point of view that one can grasp the validity of a universal principle applicable
o both of us, and be motivared 1o act on it Withour the gift o see ourselves as
(Jlllerﬂ Lo '|.|.H—i3|ld Lia ﬁ.".'] Ti'l.l.‘:ir FJ':]I:L'[:Ili.il.] L'n;__f'ai;u:ll:u:ni :i[] :-ri.l'.ual.'i.l::lll.:'i :i[] WE]i.L'!'I W ans
engaged—we would lack the psychic equipment essential o entering into any moral
l'_'I.II:'ili.'UI.]l'!'iL' 'r\']'LHtMlI:"ﬂ:l wil‘h []t]ll:]"!'i.

This is all a marcer of what it is subjectively like o be a human being. Our feel-
ings and artachments and bonds with and commitments to other people participare
at If-'d_"il adl Eu]]._:r' :ill "."u"l:]:‘l.t |'|'|il|.'i.'..'."|- [T E]LIJ'[]-"I.I] il[]d. []1;]]"'..1.'5 LES iIIdi‘u"llliJ.I.'liil. A8 our E::I.L'll.l.t}' J.;J]'
rational calculation, universalization, and abstraction. Again, it muse be insisted that
contextual individualism, although it treaes ‘individualiny’ as 2 morally significant
ahstract category, is properly envisaged as applying thar abstraction o each human
being as she or he is. And each human being finds her- or himself ar a unigue junc-
Tiun-p(}inr of gr.m;:ril; and social influences, Each has also, and i.l11:'|."il.'.1|.'|-|:|.', a distine-
tive self-awareness, which may quire likely be grounded in conscious reflection on
1.]'|.L1'5ﬂ.' j[][]uerl.':ﬂ.'ﬁ i].l'l.'lj LU ] -'J.I.J:'llfilct ]J'l:i[l'i.'iFl]L'E. T|1.|.' ilhlitl.'i]'i.'li.l.:l]'l. .Ijl.\'ﬁl.\'t"lj ]I[:I Ll.i'l.ll"u"'l.'l".';:'l.l.i.:'i"
tic individualism need not and should not amount o a bland indifference to the
concrere and contexmual individualivy of the human individuals it envisages. It would
be selt-concradictory if it were. For it would crear everybody as uniformly the same,

For a prsfound and thorough disoussion of this theme, see K. Haakonsien, e Seimes of o
Legirfazar: e Naturad fivispradence of Davsa Humee g Adom S {Cambedge: Cambodge Universiny
Press, 15961 ).
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whereas individualism asserts difference, bur difference within universalistic {nor
uniform) equalir.'?

Universality and ahstraction express our commirment to impartiality in interper-
sonal dealings; bur the impardialiy proper to abstract moral thought sometimes
reveals the |-:=.5irirn;|-c}r of a 5rric'r]:.-' :]ua]iﬁtd kind of ]':.'eri:Ll:il'_l.-' 11 prm:ricrn] conduct, |
should be impartial among qualified applicants in allocating municipally owned
Ll m:il hﬁllﬁ-':'_"; Al ol |{:II'.'E| J.ut]'l.n ri.t].r 'L'ﬂl.'ln';.'il.l':}f. B'L'lt ]. :'i]'ll:l'l.l.ld. it I:H'.' t"l.]'l.l.d.]]:f' i][]PilJ'ti.;l]
in the face of need when it comes to allocating beds in my own house, Family
n.'li:.‘l:nl‘.l::r.l: l]lt]’f I]H.'la'f Tigjlt:‘i il FJTi.l.:IT Ec:lrlﬁi-ljt‘t';iliun EVEDN OVED U'.I:H:'I'.'i 'l-"a'hU:'I:f' ]1&'&'{151
objectively considered, may be greater. Moreover, even in the case of a public hous-
J'rjg_ ﬂlltl'l{:l]'il'_'r'. lmp;trtiu.l]'t}' SEEMS o Jtll"r'l: :il:'n: “]njL‘i. Rﬂ::‘ii.dt'[“:l‘.' i]l. 1.]1E ICH.-:I.I ilL!lI'llJTit_'r'
area, and certainly permanent residence in the state in question, if not indeed cio-
zenship of thar state as well as residence, are quite properly taken into account along-
side of need. The criterion for access to municipal housing is not pure neediness, nor
is the whole homeless population of the world admirred to the housing List,

The right to reside in a country is not impardally allocared cither. Amidse all the
CONIFOVETSY aboue immigmti:m and right!i of a.*.:}']um. It 1% widt]}r taken for gr:mn:r]
that governments do and should trear existing citizens and established residents
{liﬁ_r.‘:rtnT]:.-' :FJTIII.TI T]'l{:lﬁt' "l-'i']'l.[:l :‘i'l:l'.'l': T I'.']'l.il]'l.gl‘.' t]'H:iT dumici.[: .I.'?_'r' l.'.|'|.l:‘:l1."l:|1.|,; “.'UJT.I DIC kL=
try to another. In discussions of asylum, mere economic motivarion—which includes
;lrri:mpl‘i.ng T CRlHe Frnm ."il:il]"r'atil:l]'l—iﬁ 1.]":-'1“'.'|'.i d% d.llﬂ;:lt:l'll ['-ﬂ.ill'l:l IJ‘UI:iti.'Eii] ].'H:l:'i:.'L'u-
tion. That someone only wants to escape abject poverty is not an accepted ground
for auromatically permitting internanonal migration. Yer if the only principles ac
stake were ones concerning human need, this could not be so. As Tamir observes,
most current liberal theories take for granted the legitimacy of states (and Frequently
denominare them ‘nation-states’ ). ' They then wark our elaborate theorics of justice
in the political sphere that simply take states as che given and obvious units of polit-
ical discourse and practice, and discuss the special obligations of governments o ciu-
zens and of citizens to each other, Mationalism is not a widely fFavoured docrrine, but
unargued nationalist or staist (nation-statst) assumpeions in face lie unexamined
behind such theorizing. The hidden assumprtions should be taken our of their closer
and either brought up 1o scrarch as an acceprable parr of liberal political philosophy,
or fl'.“." Whﬂlt Fl:l'ﬂiﬂl'_'r H]'ll:]'l.l.!d I'I‘I: ﬂhﬂndﬂnl’:d.

However that may be, the following seems to be a reasonable interim conclusion
e r]'u: :irgl:lml:]lt. ﬂ] m:t]r.v:.' SCTIAC I::I:"- t]'l.t i.l'jl'_':l ﬂF =118 ]'mI:i\-']'-r]u'.i], W ]'l:'l"."l'_' T} :'ll'_'kl.'lﬂw-
ledge thar no individual is without some social location and context. To be creds-
ble, individualism must have as its theme conrexiual individuals. The ostensibly
paradoxical opinion of Alasdair Maclnevre that the individual is as much an abstrac-
tion as society loses its pureling qualicy in chis light'® Individuals, not least

¥ CF apain O'Meill, as cired above in nowe 21,
M Cf Tamin, Leberad Nasronation, 9100
AL Maclnoyre, A Shor Hinery of Esbics {(London: Reudedpe 8 Kegan Paul, 1967).
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auconomous, self-determining individuals, come to marurity in social convexis chat
Hre I:.‘ii:'l'.'l'lrial 4] t]'Il:il.' L!t'!'ﬂ.']{:l]:l‘mﬂﬂt iI]'I.I'.:I. :I'-I:J rm:.itj{:l:rl.- S':J'L'i.ﬂtiﬂ:'i dre L'l::ll.':c:ptu::i.l CLTRTIILE-
nities supervening on the sets of relations among people who can come to be what
they are only by virtue of the relationships in which they participace, and whose
sense of themselves would be radically different if they were to have emerged from
some different ser of relationships, even if their biochemical and genetic make-up
were otherwise Llnchangt,:d,

One of the corollaries of the categorical imperative considered earlier is the dury
of respece for persons. In Kane, this no doubr refers to purely abstrace rational agents,
Hobin Downie and Elizabeth Telfer have, however, given much the same idea a more
satisfactorily substantial quality in their book of several years ago.'™ With them, if
with necessary adapration to the ideas now in play, we should insise on respect for
persons as implying respece for persons-as-contextual-individuals.

NHdﬂ[]E iII t}l.': 1|'.'i"|l'ZiL'l SEISE are C{?ITI]I]'LI.TI.IItiL'E U'FH. r.'i:J'I:H.i:ll ]'I.i.l]'l'.l. ‘I'.'I.F'I:].i.ll‘l'.'l'j 'd.|::|m-'l:.
They are cultural, bur not necessarily ethnic, communities of persons conscious of
their arachment 1o a country {a geographical space} and s civic instioutions and
culture as historically evolved pares of human social realicy. Cultere and institutions
are attached 1o a given place, a country, and are of special significance to those who
live there, because they belong to {or in) it as much as it belongs to them. This is a
critical part of the context of the contexrual individual in many pares of the contem-
porary world, For communities of this kind seem 1o be among the most atfectively
dominant contexes in erms of which human beings acquire a sense of identity, indi-
viduality, and belonging. Probably nobody identifies solely with the national
-::nm:rnunllt}"—ﬂ "n"!'l:]u]d. .|.'.lﬂ i | I:'Ji:lnr i'!l'll'_' "l'li.l'l lr.llnf] [:lj'- idtntit_'r' I'-{H' LTI "-’r'l'.l{l lllid..
Everyone has some other focal points of their sense of idendty, be these family, city,
pnrish, wc}rkphct. pmﬁ*_»;.t;innal COMMUnILY, n:|i:gin:}1|:1' tradition, trade union, schoaol,
college, or whatever, Quite probably some have a sense of identioy that wholly lacks
any national component. Certainly, nations as relevant communines are a compara-
tively modern culural form. They may prove to have belonged merely to a passing
Phﬂ_ﬁt m hllm.‘ln ]'Li.*il‘{::r_lr—hut. [ i} ] i:"- I:I.-.Ii.:"i curns ot to 1.':'E s t]'l.t E}hﬂ.s-': J:Iﬂi [t ].l'l'_'i
passed. If many humans, as humans are roday, include in their subjective sense of
individuality and identity the idea of belonging to 2 certain nation or national
culture, then respect tor persons as conrexrual individuals must include respect for
that aspect of their individuality. Moreover, it is likely that individual selt-tulfilment
will require a political context involving some opportunicy for collective self-govem-
ment. This implies a right, which is eminently universalizable, whether or nor all
who possess 1t would wish o exercise the nght, or to exercise it in a determinace
Pn“l;iml wav, [t secms I':ul]}-' n;:urnpnrihh: with the two liberal princip|:5 of univtrﬂlil}'
and individualicy, in the sense pur forward in the earlier argument.

B B Dowenie and Fo Teller, Respecs for Pevvanis @ a Meraf J':'r."r:lrr:p."r (London: Allen and Unwin,
154601,
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Nﬂtiﬂﬂﬂl i!il'l'l a% Pﬂlitiﬂﬂ]

There is ar least a prima facie case for some kind of right to respect for national iden-
tities as a part of respect for persons, for implicit in respecting human individuals is
respect for whatever goes into their individualivy, Morally justifiable policical prin-
ciples have to take account of a sense of nationality that is inerinsic to the fabric of
il'l{l:i"n"i{l'll:'ll:it_‘r'. (] wl'l:Ltl:v-::r extent .'il.]l;_'h d 5CIRC :i:'i 'k'i.ti!] FUI n]:ln_'r i"di."."i.dl.'l.'il!'i ji] tl]fll]'
sense of themselves, and o their self-respect in being acknowledged members of
some recognized and respected community of people. But how do such principles
lead towards defining nationalism as some kind of polidcal idea?

As for a definirion of nationalism, Kenneth Minogue in his classical
Nationalism!” gave this characrerizarion of the idea:

Maticnalism is a political movement which secks to armin and defend an objective which we
may call narional inregricy.

Mo grear stress has up till now been laid on politics in the sense of programmes for
political action, ve iv is obviously right 1o accepr Minogue's stress upon this in a deli-
nition of nationalism. Mationalism is indeed a p|:||':ti¢;1! MOVEMENt OF Programme, or
a family of overlapping movements or programmes, The character of members of the
family may, however, differ quite largely, depending on the other elements or prin-
ciples buile inro such a movement or programme. Here, the aim 15 the construcuon
(if possible) of a liberal nationalism. This will rake national integricy seriously, bur
:II'_‘I\-'EI'IL'C r:|:lim.+.: :F;:]f it l;}[]J_'r' i]'l. 4 way thal‘ JI_"F L‘t‘:lnp:tti]:ll: '|-'l.'i|.'|:] tl]i: haﬁ:i.l: liIJ'I:rJJ ].':-l:il.'!-
ciples already enunciared.

The issue 15 not only about the sense of identity or belonging thar individuals
have, nor only about the moral rights we may found upon thar. The issue is also
about individuals acting collectively to actain and defend identity through discine-
tively national political instirutions. Culture is conceprually essential o the being of
1 national as distinet from some other kind of human COMMMUnIty, yet |1-|.|r¢.|:,.r
cultural, or related religious organizations or the like, cannor usually guarantee a
ﬂﬂ[i(]nlﬁ intl:g:ri.r}". ]'II::I"."-"C"I-'ET ﬁigniﬁr.‘:in.t H Tﬂl.ﬂ '.'I'I\'.":f' mﬂ;:_l" F[ﬂ]f' ﬂl.l::l'l'l.gﬁ'idt‘ I'J:F are .'il'fi{‘.[l}r
political institutions. Even so, the question may arise as to which instirutions of state,
or which political arrangements, meet the need described.

To take the case of Scotland, the absence of the full panoply of statehood is not
i:m:nmp:lrihh: with MAMNTAININE CeTLAm INSHeons of state. Even before 1999, there
was a complere svstem of courts and of civil and criminal justice, and there was an
administratively devolved executive branch of government under the Secretary of
Stare for Scotland, There was, and s, an established national church (and the non-
established churches have a Scorish navional mode of internal government), and
there are all manner of state and public bodies such as Mational Library, Nacional

" London: Basford, 1967,
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Muscums and Galleries, national orchestras and opera companics, national sporting
associations active in international sport, natonal newspapers, broadcasting stations
and so on. There is no doubr that such institucions and agencies have over many
vears played a powerlul role in sustaining and even in part defining our contempot-
ary sense of Scotland and of “Scotrishness’. One torm of nationalism in Scotland for
long argued thar the defence and nurwuring of such mstitutions was the most desir-
able wav of upholding Scotland’s position as a contemporary nation embedded in a
larger state {and some would say more comprehensive nation). The Conservative
Government of John Major, in rejecting proposals for any move towards a devolved
or independent Scottish Parliament, argued that Scotland Hourished berrer as an
integral pare of a Bricish stace thar actively fostered Scortish civic institutions within
that state, ¥

Orthers argued thar furcher political and constitutional change was required for
the securing of Scotrish identity and enabling Scodand as a politico-cultural com-
munity to thrive fully in contemporary circumstances, and this argument has now
pruv.ui]td b l‘|1t exténc ﬂF HI:TTJII.'.IE l]'Fl al P:tr]lnmcnt wil‘h [RLRL L= H'['. iilTIi.tEI'_:I ]'LI:J]T.I:: ru]t.
One reason in favour of this was essentially that in favour of democraric institutions.
[':I'I:]Cl:'_‘i:"itﬁ- I::I'F AT TS HEIF—I":.";I.'.i?.ﬂri.I:]n A “F fllnr_{:LrntnT::i] ".".'I.ll.]L' T human!i_. da%
arpued earlier. Sometimes chis requires no more than negacive liberty and private
opportunity w get on with one's own life. Bur a life that is a human one can only be
lived in society, and the legal framework within which one’s libery and privacy are
shaped iz necessarily a common framework for the collectovity in which one lives,
How shall the laws thar deline the framework then be made and upheld? By exter-
nal fiat, or by some process of participatory decision-making?

The later engages individual auronomy in a collective process of law-making,
The self-determining individual participares in derermining the collective conditions
of the common life which form the essendal conrext of individualistic self-realiza-
tion. S0 by liberal premises, democratic and thus partially auronomoeus processes of
Iﬂﬂl’.'iﬁi.[]n-mal:l:i I'Ig i!l'l'[:ll.l.l.' LOTMImALn F'I.lll'.':‘i- dare FJI.'CEEL'LIIJ'.E [{u] PLIt"L"I._'l.' ]'!E‘I.E PoIOITIoUE
processes, [t has been said that good povernment is preferable o self-government;
despite the face that some experiments in selb-government have ended in catasophic
failure, this is unacceprable. Good government in a real sense has to be self-govern-
ment, even though not all self-government is good, and sometimes effective exeer-
nally imposed rule may be berrer than home-grown chaos,

But democracy as majority rule always poses the questions: Whar majoring? A
majority of whom? The current state of debate 10 Ireland, and the que::Llnn whether
relevant majoritics must always be all-Ireland majoricies or must for some purposes
be majorities in Northern Ireland only, provide a vivid example of how problemartic
this can be. Any answer to the question anyvwhere has to include some perceprion
I.']F COImMImcn ﬂ.l'l{] ml]rllﬂl i':]:r'ﬂlr:r' :‘i-l.]Ch t]'lﬂr i m-::lrni:nt:l:r_'r' mi.nuri.t].-' Lan n:.a.sun.'d.l'.l]}'
accept to go along wich a majority choice. In some communiries there is the possi-

# See the White Paper Scorland in the Clwion: A Pavimership for Good (F993: Cm, 2225),
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bility of a reasonable understanding thar all political majorities are in principle
wemporary, and all political minorities likewise, This suggests thar chere muste be
some ground of belonging other than the mere existence of a legally constitured
constitution that confers power 1o vore and rules abour the establishment and work-
il._.| T TJ"-.'I. Itgj!ilﬂ.ti.\rt' ilﬁil'.']'[l]l!}". rI.-]'I.i.l.E "u"i.H]JIE Pﬂlitjﬂﬂ] SUI::ILI:U'ES |1'J1.f|: Hri f}[j_‘ilﬂﬂl’_f L'I'J]'ICEF'—
tually apart from any pardeular constitution giving them a determinare legal
‘,‘.hﬂ racrcr,

This both explains and justifies the ideas of nation or people that are enshrined
in legal attempts to grasp ar the right of self-determinarion as 2 collective right. The
International Covenant on Civil and Political Rights and the Internarional Covenant
on Economic, Social and Cuolraral Righres both open with the stipulation noted ar the
end of Chaprer 10:

All peaples have the right of self-derermination. By virtue of that righe they freely determine
their political status and freely pursue their economic, social and colmeral development.

Morwithstanding the assertion of this right in such solemn and authoritative docu-
ments, a common response among intellecruals is one of extreme scepticism alike
toweards nationalism and towards claims for national self=determination outside of
such very special contexts as decolonization. This scepticism has commonly chal-
l[:]'I.EEI:] fh': 'l."u"l'lﬂ'lE idf.'ﬂ {:l:l'- 1']1E {l.'.lal.'i.[:l I'I.I -'d.l'ld I'Ii]!i: I'.:IL"[] i.l'.'l'.{ tl]ﬂ I'.I‘fil'l.Cj FI]E ':]F‘:'i':] F—dtttrmina-
tion’ as a moral principle. Kenneth Minogue's Nationalism is (as already noted) iself
a highly sceptical account. He describes nationalism as a polivcal phenomenon, bue
in terms of the holding of ideas that in his view are mainly false and mischievous. He
considers, and largely deplores, the effects of nationalism. But he does not entertain
it as a justifiable political ideal in any form.

Among persons of liberal disposition, exactly those mose favourable to universal-
istic and individualistic ideas, there has been a long-standing suspicion of the notion
of national independence or integrity. There has been a similar disesste for politics
that promote the values of a nation as a whole as against those that promore the abil-
i[}-' of citozens as individuals and in their fn:r:]}' chosen gruup:'ngﬁ to choose and
pursue what they think valuable, even against actual or supposed narional prefer-
ences, Liberals on the whole mistruse natonalism. Yer | have tnied to show how self-
determination as a collective right of appropriate groups may be derivable from
prinl:ip]i:.'-: T]'I.:IT dAre FLI.I'I'I'jﬂ.mETI.E.'I] (€8] ]'lhi:.'m]ilirn. tUgEt]llﬂ' \-'..'J'l'h ;tﬁ:‘:umptinn!i ﬂh[]l.l.l.'
‘contextual individuals’ thar seem to square with experience. It thar is so, there must
Hllfl‘.'l}" I.-.": ﬁ:ITITI."i Uf [!ari.[:ln::i]'lsirl::l tI'IH.t are j-l.'ljl}' l;.'l:ll:l'lp-ﬂ.lihle 'I-"."i.tl] :I-U['I:I'IH ﬂ:l'- [ﬂll::r.lli:im. Il‘
may even be that forms of liberalism incapable of giving place to liberal-nationalist
values or of properly allowing for the ‘contextual’ characeer of the contextual indi-
vidual, that is, the real human being, have 1o be rejected on that account,

Perhaps even yet we have not sufficienty pursued one key point. Why in this
setting are people apt to insist on such ideas as self-determination for such puszling
entitics as ‘peoples’ or ‘nations’? The doctrine that ‘peoples’ have the nghr to self-
determination was once raken for granted as an element in liberal internadonalism.
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In such a classical work as his Representative Gavernment'® of 1861, John Stuart Mill
‘I'_'[:l]'l!'i:idt.l'ﬁ.""lj II‘I. [Jl.'r'h':iuu&i |.|'|3.|. tI'I.E []'I.I:]'[lhl:lﬁ- (JFHT[IEJ.'.ET l:'l.l.ltl.lfi]] o tthnt]-cu]tuml Efﬂilp-
ings (‘peoples’, perhaps?) like the Welsh or the Basques, or the Scors Highlanders
oughe to seek their good in some larger and more polivcally advanced "nation’ respec-
tively England {then the common name for the United Kngdom) or France. Anyway,
the docerine iself has been found problematic because of the difficulties of applying
it in concrete cases. Woodrow Wilson's famous attempts w apply the doctrine afrer
1918 through che Versailles seclement were far from successful. All the problems of
sorting out people from people, and minorities within minorities within minoriries,
have led many o the same posidon as Hugh Seron-Watson, ™ who rejects the basic
idea as nor merely impracricable bur esseniially chimerical, postularing the existence
of metaphysical objects such as ‘nations’ or ‘peoples’ where no identifiable such enti-
ties really exist.

Tl'lih: i:'i- a L‘I'I.H.u’:ﬂi.;t' Ltlat I'I.il!'i ]:":L'Jl ilI'IE'l-'l.'tl'fﬁj ;llltﬂd}r. FL"'I.:IEJ]E dare ‘El:lﬂr‘l::'[t'l.l.:ll i.]'l'l'ji"!"-lﬂl-
uals’, Our sense of identity arises from our experience of belonging within significant
communities such as families, schools, workplace communities, religious groups,
political associations, sports clubs—and also nations, conceived as cultural communi-
ties endowed with political relevance. A navion is constured by a sense in irs
members of important (even it internally diverse) cultural community with cach other
based in a shared past, a heritage’ of common ways and traditions, including ae least
some of a family of items such as language, lierature, legend and mythology, music,
educational usages, legal vaditon, and religious wadivon. In connection either with
a shared set of civic institutions or with a claim (perhaps more based on myth than
reality) o some common ethnicity, all of the things just mentioned cumulatively are
regarced as bearing on the legitimacy of government. Ar least, governmental practices
and decisions that demgrace or belitle any of the focal elements in a given navonal
consciousness are abuses of power. Mations exist wherever there are substantial
numbers of individuals who share in some degree a common consciousness of this
kind. This gives them a possibilicy of murual loyaley and a common patrionsm of the
kined thar seems essenual o any fonm of long-run viable democracy.

Accordingly, such national identiries do carry political aspirations. The relation
between the existence of a nation and the conditons of governmental legitimacy was
TII.':I[E:I!_'I. A TNOIMCTET :lgn- 1"|~ﬂ res FIEEL' F“I.' NAron :'I.h Ly {lnﬁ I'I'_'ql.l'irl;'. SCHME ﬂ':l'( nﬂu’]{‘ﬂgcm{‘nr
of political demands grounded in the needs of natonal communities for political
conditions hospitable to their continuance and free development. Furcher, the whole
idea of the desirabilicy of creating the conditions for autonomous self-determinaton
both of individuals—conrextual individuals—and of the groups and associations in
which they find themselves leads back to the caim of self-determination as quite
properly a claim on behalf of each nation on similar terms to any and every other.

YT 8 Ml Uritisardaniom, Liberty and fepresencative Covermment (with inrro. by A D Lindsay)

fLondon: Evervimans Libray, ] M. Dene and Son, 19485, 363-4 (and see chaprer 16 throughourd,
M, Seron-Waison, Nesiemaling and Cemaroninm [ e Yok Mrieger, 1],
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This is fully capable—and only capable—of being stated thus as a universal
Frjn{.':ip]:. IT C{:lllr.l'l.ﬂﬁ UP nl'ltl.l.'l'."l.”:r' "u’!'irh rl'“: J:,".I'I'I'Ii'::l' nul‘:d -'I.I'Id ﬁql.lﬂli:r' llﬂi‘f’ﬂ[ﬁﬂl
imperarive of equal allowance for equal respect among national identities, juse like
other identiries.?! Bur, of course, this depends on adhering to whar was earlier
characterized as the civic conception of a nation, and to principles of government
that tend strongly rowards che pole of civic and away from thar of ethnic nation-
alism. A part of the odium arraching to natopalism (and richly earned by not a
few nationalists in political arenas from Bosnia-Herzegovina to Kurdistan, Kosovo,
and elsewhere) lies precisely in s failure to universalize and trear essentially like
claims in like manner. Burt this in itself can no more discredit che legitimare claims
of a liberal nationalism than che rampanr selfishness and non-universalism of some
individualistic persons diseredits of 1itself universalistie liberal doctrines nf]'m]itiq::i]
individualism. The unacceprable face of ethnic nationalism is no part of civic
nationalism,

Relared 1o this last poine is a hitherro unexplored implication of the whole argu-
ment up to this point, It concerns the non-exclusiveness and non-absoluteness of
national claims. Since the French Revolution, there has been unnol a few yvears ago an
insistence both on the exclusiveness and on the absolureness of nartional righes,
Marion states were sovereign states, and sovereignuy had to be absolure. There was a
parallel doctrine of unity. For every state, there was bur one nation, wharever
violence this might do to the facts of history or the consciousness and selb-respect of
minoritics, Ernest Gellner™ has pointed our how the politics of large-scale modern
political societies has required an assertion of a flac’ common nacionality through
educational and communicanons SYSIEIS, has rcquir-:,ﬂ, that 15 o sy, an asseriion of
a ‘nation’ for the stare. Historians have tended 1o trear these theses as paradigmaric
for nationalism, and thus to trear narions and nationalism as fearures exclusively of
the post-revolutionary world. I have elsewhere argued that chis is an unduly reserie-
tive model for a descriptive theory of natonalism thar could fir credibly with the
hixrmj,' of, tor :Iamph:., the British Tsles. 23 Rather, the virulent doctrine of the sover-
eign and absolute nation-state which arose afrer the revolution, important though it
may have been in the nse of modernity is but one conception of a concept with a
longer past and, | hope, still a furure.

A Vincent, ‘Liberal Mationalism: An Teresponsible Compound’, Polisical Sidre, 45 (1997), 275
95 argues ineer alte thar there s no resson for a liberal o privilege 2 sense of national belonging above
other forms of asseczten thar give individuals a sense of belenging, and that there &5 3 contradicrion
berween any Form of liberalizm and any allowance of political claims based on pationality as such. 1 hoge
the present argument has shown both thar dhere is 4 real conpection beoween the “nadonal” component in
i E'!-clurlfi tden I!il_l.' and |.'H.'|ii[il.'4| claims 1o collective .‘\.'EI.I-E\':I’I-"l.'tJIJ:III.'I:Il i somie forim, Given a civic LoCe -
mon of narton z2nd nationalism, such claims are I"u||:|.I universalizahle, 'rhnugh rhr].' o not :r'i:']u:l wnifarm
peaulis in different concrete cases. This avoids the contrdiction that Vincent asserez, and & sot, in my
n-spsfrﬁ:ll submisston “irresponsible’,

= B Gellnen, Aagisns avd Nasseralion (Oxford: Basil Blackowell, 19831

2 Bee MacCormick, Legad Rephr and Social Dvmmocracy (Okford: Clarendon Press, 1983), 25661,
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Nationalisms differentiated

S0 it is indeed proper ro distinguish various strands wichin nationalism. It is a
phenomenon with more than one face, and the contrasts extend beyond the simple
polarity of civic and ethnic, imporcant as that is. There is the imperialistic national-
mim of successful nation-states, This 15 2 nationalism of which [ have a|n:m:l:,.r ﬁpmktn
slightingly. It has often both arracked internal minorities and imposed iself on exver-
nal victims or rivals, defining enmity so as to justty rerrivonial aggrandisement and
enhanced state power.

.dI.E t!'l.l: slme tj[l'l.l'.'. i.l' 'iJ.I'.'ﬁTIﬂ:'i H l'ﬂ]'l.l'.:lﬂ:l'.lf:r' rmmn‘]& :xﬂlmﬁnn "t"u"ifl.'.lil.'l l'l.'li: srafe nf ]
single dominant national rradition and culture, and a disregard for minorites or
deviane tradivions. It is easy o read this in the reporred speeches of Viadimir
Zhirinovsky in Russia, or of Slobodan Milosevic in Yugoslavia, now completely
dominated by Serbia. Marionalism in this sense abways shades over towards fascism,
and is the enemy of human liberty. Nationalism of this kind, and appeals to nation-
ality and identity, are often used ideologically (in the adversarive sense) to stamp our
liberal democratic parties and socializing institutions like free trade unions and social
democratic parties, exalting nanonal unity against any mere partisanship or any poli-
tics of class rather than country, Narionalism in this mode rends toward the ethnic
polarty, and in that aspecr becomes the embodiment of exclusivism, intolerance, and
racial hatred. In this model, nationalists cannot see the universal of humanity in the
many versions of human identity, but only the particularity of the favoured or
asserted narion exalved over all its internal or external rivals. It is because this has
become such a prevalent image of nationalism thar it can be difficule cven to per a
hearing for the possibility that natonalism could have a different and acceprable
face.

1Ii'|.|'_']'t' i.!'i d {!iﬂ'-tl'tr.lr I'-'ll'_'l':. rhﬂl.!gl'l, and (8] 8] rhﬂ[’ KLArts I'-f[:l]T! il I]ni‘-’trﬁﬂl]}' :‘ir:lf:ll'l'll_‘
principle, not from pure particularism. The principle is that of the right of self-deter-
]T]jl:l.'lr.i.ﬂ It UE'. LhUEE i}l]]i.tllﬁ.'ﬁ}-l_'u ltl'_'l fﬂl n:.'ur[lmunit:i:ﬂi tl'l.ilt ]'I.il"."l: I:T."‘I.:IL"."L'IJ 4% niat i.UTl!il in 1.I'l|'_'
history of Europe and, no doubt partly under European influence, clsewhere, This
principle is nor only comparible with, bur has as ies necessary corollary, the dury of
mutual respect among those who claim the right, The assertion of national aspira-
tons does nor have o be, and rationally ought not w be, a ground for the denial of
other aspirations similar in kind. This is a principle which can and should be recog-
nized among the principles of right {or justice} that ser the rerms of shared demo-
cracy in a large-scale confederal commonwealth like the European Community.

F'I.I.Ttl'l.ﬂ]'.. i.i'- [0 1 H."il:';_‘i ﬂhﬂ}ut Eht "-":I.lllll':.‘i fﬂprﬁ'{:nr:d I'I'}' fht I'.H.'i |'|.I'.'|F|]f,".' I:]'F.':E[F—I'_'Iﬂffn'ni-
nation. these unquestionably include a certain appreciation of cultural individualiny
and diversity. If I ask why there should be a Caralonia after vears of & unilied Spain,
why there should be a Lithuania or an Estonia after two generations of incorpora-
uon in the USSK, the answer must presumably include the proposition that the exis-
wence of these cultural diversities and the possibilicy of their political recognition
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adds to the wealth of human experience and enhances human possibilities. No less
important, of course, is the proposition thar there are many people who wanr this 1o
be, and to be recognized as Catalan, or as Lithuanian, or as Estonian, and to enjoy
the same opportunities of individual and collective cultural self-expression in thar
identity as can easily and uncontroversially be enjoved by those who identify with
the state culture of Castilian or Russian or the like, Bur for such wishes wo be ration-
:I.l... I.'[']E'_'r' IMusk ]':IE E“I.' 4 Stare HI'. H:H'-H:ir:'i ‘r'!']'li:l'_h i.:'i i.l.:'i\'.']E. l':l:l'- S0ITLC 'I.'.'.‘I.I.Ut. That :i."l: :‘iﬂri.!'iﬁelil i.!'-
we ascribe positive value to variety in the human experience; the existence of a plural-
i.[_'_l" {:f ﬂ:IPI’I’.'ﬁ:'FiI::I'I'I.:'i I:]'F ]'II.!IT.IH.I'I l:u]l.'un.' ﬂdd."l o t!'ll'_' ri-;_'hn:::ﬁ Ui. ]H-l'_'- T]'I.Ilh SO0MmMS o me a
value with much positive appeal. Ir is a valuee each can appreciate for herself or
himselt as an individual, even though chat which is appreciated has an irreducibly
collecrive rather than purely individualistic characrer.

Bur what 15 then required is some form of universally statable acceptance of diver-
sity in human groupings with mutual respect and like rights o respect. So conceived,
nationalism is absolutely incompatible with fascism, racism, or majoriey discrimina-
tion against national {or other) minorities. The critique of nationalism in its virulenc
F{Il[ﬂ]ﬁ. 5|I'|1P|-:!|r ‘Jﬁ'ﬂll]d [HERLY ﬂppl}' iad nal,'inn:i]i.lirn I:J.‘EFE]'IEd al i'l'l.'.|J'!I}'i]'l¥| | Tigl‘lt ﬂl.'ld. I:]I.I.T}"
of mutual respect among diverse national traditions, with appropriate poliical
expression of national identiries.

The question seems 1o me not to be whether this argument is rationally accepe-
able, but whether the stare of affairs thar it envisages is a serious pracrical possibilivy
Erven the real pc:“ti::al, ﬂhr_'iul::lgi-;:al, and psrchological arcumstances of human
beings now. It might be argued thar any political approach which allows of, ler alone
{.‘:JnTl:mpl::it::.l; L'I:]L'l'.l:r“'.d.l:'[llt.;. ‘.I'H: I'.":}“.I'.'I'.'t:i"!':ir:r' <k 5“{."]. tI:H: l'.'l.l.h.l.l.f;l] EH“.I.[J-. t]'l': nati.{:l]'l.-. iE
bound to lead on into the kind of mass hysteria, the mindless self-exalcation and
other-denigration, the exacerbation of suspicions and hatreds, the inrercommunal
violence, the massacres, the death camps, thar history has so often associated with
I'I.ET'I.I.HI MOVTIMCTIES ﬂf :I'L.'ltinrl:li ?itif-:]i:r:n'nin;ll:'lc}l:l. :I]'I.I'_:l t]'l.'tt FI:]] i."ili.':l.t :'H'_'IIE]'IEL" pr-:{]ﬂrn-
inantly deems to be inevitable concomitants of anything meriting the name “nation-
alism’.

The vears of disappointment in the 19%0s which followed the vear of triumphs
and liberarions in Eastern and Central Europe in 198590 seem almost to prove the
E]“i:]'l[- {.-'.-Eftﬂjnl:r'. néwspapers thr:]ugl]uul dtmncr.‘tti:r_' EI.I.I.'[JPI: are FLI.[I {:li'- :I'-I'_'l]'fhl:]ding
abour the ourbreaks of destructive and intolerant pationalism thar have blown up in
many parts of Cenrral and Eastern Europe, and the new fascisms thar creep up on
the countrics of the West. Movements thar started with che jov of the liberation of
individuals and their societies have continued into more questionable and exclusivise
reassertions of the nation and of narional authoritarianism, Or so i is said. Bur the
truch by no means seems o bear this out everywhere. So far, at least, conditions in
the Balte republics, for example, do seem o be a good deal closer o theose required
|_.l}" a ri]]:fﬂn[ :I.I'I{I li!‘:tm| l{Emﬂ'l"L'mL'_'r' fhﬂl] TI'I{:IH':' il'l lTL:t:I'L]." l:][]'lﬂr P:ITH l:]F I'I.'.IL" :I'-I::I:I'mi:r
USSR, though these countries have had difficulty in coming to terms with the equal
entitleiments of ethnic Russians now sectled there,
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Anyway, w carry on with arguments stated elsewhere in the present work, |
E-I'IIL'I'I.l]fI. Iikﬁ T HUEE'::\T fh:lf "I'H: prnhh:rnﬁ .H."i!'i(]':i.ﬁtﬂd "u'-"l.[l'l nu.l."l-:‘rrla.li.:'im |.“:' [T Wit]l
the state and with sratism than with the nation. The docuine of the self-sufficiency
of sovercign states led in some ninetcenth-century thinkers o a doctrine of cheir
right to dominate ro wharever extent they had power to dominate®® Such an
approach legivimared imperialism and the nanonalistic wars of the ninereenth and
eatlier twentieth centuries. Here may be found in large part the source of the odium
attaching o nationalism. For the idea that the naton-stare’ must have absolute and
unconcrollable control of a territory and all {everyvone) thar is found within it neces-
sarily creates incurable tension berween those who are defined as belonging and those
who are defined as not belonging, or who so define themselves, The contemporary
tate of the Kurds, who lack a stare, bur who define themsclves (and are for some
purposes defined) as not Iragi, makes o dismal contrase with thar of the Kuwaitis.
The larcer have, on however shaky historical foundarions, a state of their own, and
thus have had their navonal independence rigorously vindicared under tull author-
ity of the United Mations. The Kurds have che further problem chac chey are discrib-
uted among four states, none of which s h{aﬁpituhlt to their mﬁiutaining a dispinct
wlentity.

The principle of natonal self-derermination becomes morally and practically
problemaric because (or when) it is coupled to the concepr or doctrine of the
absolutely sovereign stare. For in this form ic stipulates thar whoever consoture a
nation have the right (unless they freely renounce it) to constitute themselves into a
SOVETELEN sfafe, But the distnbunion of pr.'uplt and territory makes all the familiar
problems almost inevitable once you ty to implement this principle. Both Ernest
Gellner™ and Gidon Gottlieb™ have persuasively argued that there are too many
possible nations for the capacity of our planet and it geopolicical systems 1o embrace
as many states. In the world as we find ir, there can be no pracrical universalizability
L-I'F l.'h{': TiEhT 1 ¥} fl:ﬁ]':ﬂ:l'_'r i'ﬂ]' n:Ltinn.‘ll i.l:]ﬂ.'l'.ltil.'}' ::ind. t]'l.l: 'I'J'Ll.r}" l:].l:- Inutuﬂ.] l":."EFlL'CL JIE o1
insists on scrong self-derermination coupled with the doctrines associated with state
SOVETEIENTY.

O the other hand, the world being one in which there are sovercign stares, which
clothe themselves also in the trappings of nationality, the sense of, and the reality of,
injustice to national minorities who are denied a full place in chis scheme of things
15 obvious, It is one consequence of the non-universalizability of the maxims govern-
ing the international order of sovereign stares under the cuwrrent arrangements
approved by dominant majorities {or, just as likely, minorities). Thus it appears thar
problems of national minorites are practically by definition injustices, bur injustices
of that special kind whose reciification cannot but involve the infliction of like injus-
tices on different persons or groups.

M Hea for example, James Lorimer, fostitntes af tre Lawe of Magfors (Edinburgh: Blackwood 3 wals.

| BE4), vol, 2, pp. 2016, 5 Gellner, Masions
MGl Gottlich, Mation Apveirerr Stare (Mew Yok, Council on Foreign Relavioos Press, 1993].
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El.lrup:an uplmrr:l.lnitqu

Hence arise some among the grounds for optimism about the new order represented
by the European Union according o the analysis olfered in this boole. For this is a
new form of political order, a new kind of ‘commonwealth’, which offers the hope of
eranscending the soveretgn state rather than simply replicating it in some new super-
srate, some new repository of absolute sovereignty. Ie creares new possibilinies of
unagining, and thus of subsequently realizing, polivical order on the basis of a plural-
istic rather than a monolithic conceprion of the exercise of political power and legal
H.l.ll.'huril:r'. B}r l:]":.'ﬂ.tll]'l!; a E'}H.IT.'L"‘:’!'U]'J";. ':JI:- FJ':J“.I.IICH.l. arld ﬂﬁ.ul'lﬁl'[ljf CH:'LitI:‘ ACrss I:I'I.i]]l}"
srates and national culoures, and by guarantecing free movement of people, goods
il]'l.l'_:l Hl_']_'!':iL"L'!'i T]lri:lugl‘luul l‘h:: "|-'|.']'|.I:]]L'|. ELlI'E}F'E nE‘L‘t‘.liS:!r'Il].-' w-c::ll'c::rlh .lil:‘Jmt'w]l'.It |.J'|.I'_' il'jﬂ.'-'i.
of the exclusive rerritoriality of its parts, This does not, however, derogate unaccepr-
ably from invernal jurisdicrions and democratic institutional authorities within the
parts.

In such a serting, ir is possible ro escape from the apparent conceptual necessity
for some single repository of absolute institutional sovercigney (as distnct from
undcﬂ:,"ing Pt_‘rp[llﬁl' ﬁqw::n:igmi;:}- This in turn makes I'H'!l:-iﬁil,'.l]l: a solution of the
problem considered above. Choices berween claims of different nations can cease to
be choices berween rival claims o sovercign starchood over disputed territorics and
populations. They can become choices about allocation of levels of political authar-
ity within a transmational commonwealth embracing many nationalities and culrural
trachitions or ErOUPIngs. The prinr:ip]::l: that Eui:lt such choices will have o be
worked our as more determinare norms developed our of the broad idea of subsidiar-
ity. In this way, dithculties of choice will be somewhat eased. The recognition of one
identity ceases to be necessarily at the price of denying another,

These are, ar any rate, possibilities, Dire events in Kosovo in the Spring of 1999
!:I'L:Jkt_" I.'ht‘[n »oCm !H.‘r]'l.ﬂ]ﬂl!i il.]l'l]{:l!'it ]'l.ﬂill"r'ﬂj_'r' I]{:IPEI'-L'I].. b WELD _'|-"'L"L J.I.;-;lirl. l'].i.l]":."!i U]J i.i'l
Europe. On the other hand, the war iwelf is predicated on the absence of any
H.l:JEU]Ll.‘I.': :-i(:l‘.ﬂ::l‘-::i.gn ri.ghl‘ i Stfl—]jﬂ‘d[]”]i“]tt‘l \[rugu.'i]a '!'JIH. [LH H:.'Li-::ll".':: in lit:‘i (LS gtn-::l—
cidal way irs own problem of an ethnic (Albanian) minority in Kosovo. There are
tml::l‘;;ing {ln-r.‘l.‘ril]c::-i l:'lE. inrl:]'nﬂl‘lil:]na| Iﬂ‘r'r'r-: "I'HIT ﬂllt]'l.l:}fi:ﬁt inl‘l:n-'::ntinn [aly] .I':lE]'l.HJF“r
the international communiry where a humanitarian disaster, by way, for example,
"I. n'lur-Li:.'n:]u:i I'_'tth.:i'L' L‘[r_'.'lr.l.lil'ng. i."i lﬂa.‘i[]ﬂﬁhl}" 3'|.':l|'.||.'|:i'||:|'ll'_:|ﬂ.‘|'j. -Fhﬂ.' i.Ilti:r'-."l::nrlli]n was d
collective one by the NATO alliance, not by individual states as such, Cerrainly, the

TOA highly impemant paralled development in incernationzl bw, char lies somewhat outside the self
imposed limications of the present book is revealed in che Piaocber case, in which the Houss of Losds has
culed that soveseign inumunity c2n oo longer be claimed on behalf of o former head of sraee in respect of
crimes againsg humvaniny such as wrture, genocide, or mass mucder commicred while he or she was acring
as head -::-|. waie. Lin 5'_L'.|||.'r.1.| interizationzl |:|.w. the absolute frontes ol the seane et ups |:r}' il fon-
inrervenoion principle bove heen breached by the proricy now accorded ro fundamencal boman rghts,

See 8 v Howr Sower Sagiaeaten, ex Pinoeher Cigrree [1999] 2 All ELR. 97,
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justificarion of the intervention in the form it woek is highly controversial as a
matter of law, and depends on a guite strained interpretation of materials that could
well be read in a different light. Bur the different light in question is one thar would
insist on the role of the United Nations rather than NATO, and would deny the
aurthority of a regional alliance ro take on the role of international police force by
i.l.g o ﬁa:f'-SIJ. Iﬂ. E].L"l. cven i.l'l. t]'l.:i.'i »cne UF]'U:] f[:i F:f':i []1.’, gvenes .'1rH'_| EFE"!'E {_':I"lmI::'i. 1.]'|.|:
thesis of post-sovereignty is, if anything, strengthened, Whether nationalism can
have a liberal and universalizable variant is not a question thar would cur much ice
in the Belgrade of 1999, But the mutual recognicion of rights of Serbs and of ethnic
Albanians within Kosovo s what the principles here stated would prescribe, The
application of such principles through a pracrical and durable constitutonal sertle-
ment is a matter greatly dependent on local variables, The deepest tragedy is that
one practical accempr o achieve something of this kind was blown away with
President Milosevic’s refusal to accepr the Rambouiller agreement, followed by 2
resort o scorched earch racrics in Kosovo iesell.

In truth, even {or especially) in the face of dire events, it seems char there arc
important reasons to consider the issue of natonalism in the lighe of broader and
deeper principles, and to work our in what way and under what constraines national
aspirations can and should be recognized as legitimare in the condinons of the
contemporary world. The world and the Europe thar are 1o come will not, 1 think,
find it possible to abandon every sort of natonalist principle, The realistic, bur
profoundly difficule, aim oughe to be that of securing acceprance only of liberal
nationalist principles, and of trying w devise institutional frameworks in which,
wharever nationalisms remain in being or come into being, they confine themselves
within the constraints of liberal principles in their practice.

[I'I. thl' E[Ial £|:|;1[:rt{:|.'. I '1|'.|.d.|] rﬂ.‘l:mﬁidtr t.l'“.' l;.'unr.::mpur:.ir].' .*.."ltu.'il'.llml i[l t]ll‘.' U]'I.itfd
Kingdom in the light of the ideas elaborated here, and in earlier chaprers of the book.
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Introduction

’]-J'Lruugl'lnut the Fur::-]':l::in Union, there is 2 Erml.ring n:nd-::nqr o a kind of two-tier
contederalism. Germany and Austria are already federations. Spain has developed a
pattern of ‘autonomous regions led by Camlonia (Cacalunya) and the Basque
Country {Euskadi), which both have more extensive devolved powers than the other
regions, and which have substantial pro-independence narional movements and
parties, The tederation of the three Belgian regions, Flanders, Wallonia, and Brussels
Erows :it::ﬂdil].r looser. In lealv, Sicly and the Val &' Aosta have extensive pOWErs of
regional self-government within the stare, and other regions are beginning 1o raise
the argument for a ‘new federalism’. France has established a rypically well-ordered
form of regional government, and has granted substantial internal home rule o
Corsica, The developments in the United Kingdom noted in Chaprers 4 and 5
H.[:H:ﬁ'ﬂ. i[]'!'(]l'l-']l[]g 1.]1E I:Hiﬁ].':llj_'il:] ment l:lr-'i. Sl:l:}tri!'il'l T"::-lrli:iml:nl‘ ﬂl'.l'l'.i EIﬁCliti\'ﬂ. E 1"}':-"|:|.1|1
Assembly, and an Assembly and power-sharing executive in Northern Ireland, rake
their place in that context. There is a new diffusion of power that answers 1o the
growth, all over the world, of whar can justly be called the politics of identicy.
Communal and natonal identities, so far from dwindling in significance in a world
of globalized informartion systems and increasingly globalized commerce and capi-
talizem, pla}' 4 slglllﬁ::ant and indesd a Er{m’ing part in P[J]il:i.l:.*i within states and
among them, and in the strange commonwealth that is the European Union.

Tl:]i."i II:'i d ].‘.i['u:nurni:rl.-::ln tl'l:lt ['IH."i htnign :FI::IFITI.H, TI'II::I:H.EI'I ﬁl."'hl.'.l SOHTIC l]gl}' mﬂniF-::.sm-
tions. The argument stated in Chaprer 11 for a 'liberal nationalism’ perhaps indicares
why it can be htni[:_r'n, and SUZEesTs the pr[ncipln‘s whcn:h:,' 10 SCCure Is h-u:ing 50,
Inside Grear Brieain, the national movements in Scotland and Wales that have won
the establishment of limired domestic home rule have done so in an entirely peace-
ful, constitutional, and democratic way, There is here a stark contrast with the embit-
tered history that has sreeped Ireland’s independence from Bricain, and the contests
over the status of Northern Ireland, in so much bleod of all communities involyed.

Fﬂl:rlti.ng the United Kingﬂnmi'

Looking at insular developments in the lighr of the European mainland, it is rempr-
ing to see the new pattern of devolved governments in the UK as yer a further
instance of quasi-federalism inside a stare which iwself is confederated with the other
J'I:]:.’I:let‘.'r states 'ﬂr LI:]L" Ul] i.UII- TJ'“: tmt'rgﬂnt F‘i.l:t'l.l.l'E i:'; {:l:l'- EUII:]PI': a5 i I:I;}n'FI:dEm fl.l:ll'l.
l;}F ﬁ:l’.‘lfl’ﬂtiﬂﬂﬁ Engl:tl‘li:r lW'l-rl'.l sm :'II]':I' l]nll_';l,l}l" meon I:ll:]' STaArSs ﬂ:l'-i'l_ monre JlﬂmﬂEl-l:'rl COLs
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kind. This squares well with the value of subsidiarity as char was discussed in Chaprer
9. Tl:]': '[...IKF ﬂﬁpﬂf_—iﬂ.]l}' l]r“.‘l.ﬁ]' fht" SV I:]I'- rh\'.' II'.‘Ii.Ell.‘ii{:']'liﬁt I:I'.'I'Idt'l'l'i:_'r': l'.'I.LHCLIH:‘ﬁ."L' in
Chaprer 5. seems to fic the broader picrure.

There remains, however,. an acute pmhir:m—hnw v eal warh F.nghmd:'“ If the
UK iz becoming a kind of federation, 15 England to be within it one federal state, or
a pﬂrchmrl{ of federal reglons! Fach solution has its own pmH:ms. and both arc
bedevilled by the absence of any widespread popular wish o create new units of
government and new assemblies, though this may be changing in some parts of the
country, There are now w be Regional Development Agencies and “Regional
Chambers’ in the regions of England. In particular, there seems to have been some
growth of opinion in Yorkshire, and in Tyneside and the North Ease of England in
favour of emulating the Scots and Welsh in secking directly clected assemblics or
parliaments, and of securing a similar budgetary settlement. Yeo if developments
along these lines do take off, and subsequently spread o other regions of England,
there will remain imporeane differences with Scotland. Scotland has a distnet legal
system, with now a legislature o amend o i reform, and a similar siruation obtains
in Naorcthemn Ireland, No one, however, is seriously sugEesting n:t:;i::ln::-l] sub-division
of the English common law; so a provingial devolution of general legislative powers
15 l.]rl]il.-:c_:]:.-' T :J-:I't:ni:l 'I'-IIFT]'I.I:T I.'h:an T Sl:nﬂnnﬂ :l.l'l{! Mnrrhum IT\'."]:I.I'I{I. !I'I l.'h-'lf Lihis, thﬂ
UK Parliament will remain the sole legislature in respect of the general law in force
in England. Meanwhile the Welsh Assembly’s legislanve powers are limited and
depend on the delegarion of particular starutory powers of regularion, so the greater
I'h'l.rr nf"':{-'ll:].ih Fﬂ'i"l-'.][': ﬂl'l.l.'] E:]mml:]‘-::i:t] |.'l'|.'||"| ilTI.I'_:l I.TI.IH_'I.-.I {:lr"'c-‘{"lt]?ih Pl.l.l'.l]i'l'_' !3.“'. "ﬁ-'i”. g[:l 1191
being reserved to the powers of the UK Parliament at Westminster, though che lead-
ing opposition party, Plaid Cymru, challenges the finaliey of this sertlement,

This means that there is inevitably a strangely uneven and unequal quality builc
into the kind of quasi-federalism the UK can have, and it is difficult wo conceive of
i :ﬁ.]”}" Fl'_'dl'_']'.'l.l E:Jn}ititl]ti{m rh.‘tl‘ L'[:I'LI.[I'.‘I flidl_' EE]IL'EL' [Jmhh:m!i- At .3“. Fll'_'l'i.[]LS., !.1. 3]}!]&1[5
that members of the UK Parliament representing Scottish constituencies will have a
disproportional voice in relation to laws in England and Wales. Yer they will effec-
tvely cease to have any substancial say in the extensive issues of Scots law thar le
within the stewardship of the Scortish Parliament,

In any event, there is a considerable body of opinion in Scotland thar would
deplore any development that apparently reduced Scotland in statss o equivalence
with a FCgomn of E".nghlnd. rather than FCCOENIZING 115 SRS 25 onc of the two king—
doms that were founder nations of the first United Kingdom, We saw carlier
{Chaprer 4) that Scotland has abways been something of an anomaly inside a theo-
retically unitary ‘nation-stare’, and 1t is not clear that she would be glad o yield up
this status as an anomaly. 50 perhaps the best idea would be to aim for a consedru-
tional settlement recognizing England as one scate ol a federal UK, eswablishing a
separate Parliament and executive branch o handle the mareers devolved o the
Fnglish stave.

This solution, looking o make England one state of a redesigned and fully federal
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United Kingdom, is in fact the least workable of all. The problem is one of relative
economic weight and population size among the units o be federated. England has
more than nine elevenths of the popularion of the UK, Scotland one eleventh, and
Wales and Northern Ireland the balance. Yer federal gpovernment presumes some
equilibrivm among the federated units, and a reasonable balance thar can be struck
berween central government and state governments. [t is easy 1o see why this should
be 5o, In a federation like che USA or Australia or Swirzerland or Germany, there are
of course differences of size and economic weight berween different states or cantons.
Bur the whole federation is considerably greater than even the biggest srares or
cantons, and the large ones are nor single mammorths among pygmies, bur are in
some kind of a balance wirth orher |rr:rgt: ones, while, for small ones, there is HﬂFl‘:'I'}-' in
numbers. Hence the federal government owstrips in scale any of the federated parts,
and the whaole economy of the federation is dearly differenniared from thar of even
ies largest component,

This shows why any full-dress federarion that would constitute England,
Scotland, Northern Ireland, and Wales as the states of a federated United Kingdom
is not seriously imaginable, Whatever line England was minded o take in economic
policy, the United Kingdom could follow no other. In legislative questions, either
England would be able to override the smaller stares, or there would be a severe
demaocratic deficiv in any blocking arrangement thar enabled the rwo-elevenths 1o
protect their position against the nine. The typically federal balancing act between a
papulation-based lower house and a state-based upper house is unachievable berween
the: four “home countries’. The anly way our is to regionalize England, as noted. Buc
Lk Tl:j[]"r'l'.']'l.l t]'l.l: ki[]gd':”[]i [Jix 1I'H.‘ A]IH[EJ-S&IU[] HI:I?[-'J.I'C]'I.}' A .I:;:d.lﬂ'-'l.l. States "."u"‘l.?l..'ll'L:I UI]I_‘F
solve one problem by generating others, according to the argument already stared.
For the moment, there 15 no democratic will in that direction, anyway.

The United Kingdom is thus in the process of switching from inconspicuous
anomaly to highly visible anomaly in the constitutional position of the elements in
the union. The admirable and seemingly inexhaustible pragmarismn of English public
life may swallow this anomaly, as it has many others in the past. It is nor inconceiv-
able that the curious woika of English Constitution, British Srate, and Scottish
anomaly will ractle along in a new Form, with the sledge ever under repair as it crosses
and re-crosses the frozen wastes, It is not inconceivable thar the right way 1o resolve
the difficulties inkerent in the trm:rging constitutional sertlement s to put up wich
imbalance. The idea of ‘variable geomerry” in a constitution has been pur in circula-
rion around various Eurepean compromises, For :x:lrnp]-:_. somic stares arc in and
some out of the Schengen scheme for abolition of internal fronters, and some are in
and some our of Economic and Monetary Union and therewith the Euro-zone, It
perhaps smacks of ‘constructivist rationalism™ ro demand abstract symmerry in
constitueions, [t may be that variable geometry” in consttutions is simply a sensible

hee EoA. Hayvek, Lo f.:gfn"ﬂ.l'.l'rur aied Lebeny, vol. I, ey anad Order (London: Routledge &
Kegan Paul, 19700, 3-8, 14=17, 2934,
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and pragmartic way of accommodating to real differences berween the parts thac
:I'l.'.l.'.i.l-'.l: Lfr il "n’ul'l:]l?":. Erﬂfiﬂhlﬂ gt.'urnr.'t:r_'r' ITLAY l:H: tI'H'.' iy t]'l.'lng ﬁ::l]' tl.'“:' Ul'li.tl;'d. K'I:Ilgdul:n
in the long run. The answer to the problem thar an English stare cannot be effec-
tvely separated out from a workable United Kingdom may simply be the present
one, namely, declining o separate it

That is the effect of using the United Kingdom Parhiament as the legislarure both
tor England and for Britain, and United Kingdom Ministers as (in most cases) both
English and British, while Scotland, Northern Ireland, and Wales have each a separ-
ated cxecutive and (Scotland more exeensively than the others) a separate legislacive
Parliament. These have, of course, exclusively Scorish, Northern Irish, and Welsh
functions, and remaining Briosh funcrions in the countries remain with the UK
Crovernment answerable to the Westninster Parliament, This on the one hand sees
up the possibilicy of the government of England being disproportionarely atfected by
:I'r.']':rr_'ﬁi::nml.'i\"t.': “F T]'l.t ::-T]'Ir.'r r.'nu:l'l.lrjl:!-:. rj:ptnding L 17] ﬁ]f‘l’.'l:[:l]'-'.l.l. .'u:il.']:l:rl.‘.ll::ti.r.'-. }"'L"t i lll‘l‘.'
other entails thar in most instances the policies and politics of the UK are firmly in
the hands of the English majority. These are the poines of strain in the system, where
anomaly may some day precipitate crisis,

Union in }_:.'l.ll'ﬂpt with a Council of the [sles?

A different solution is available, however, one favoured by a substandal body of opin-
ion in Scotland. [Fwe look w the European Union, we find there a mix of large stares
and small, with the whole :'l]'l.’.-'ﬁ].-'.‘i Hl1h51ﬂnrinu:.-' more than even the ].'Lrgi::it part. Ina
curious inversion of normal federal povernment, the assembly thar represents stares
as such, the Council of Ministers, has the primary legislative role (with ulomare
policy direction of the Union in the hands of the the European Council, comprising
heads of government or of stare of the Union). The dircctly elected European
Parliament plays in legislation and supervision of government a role more akin 1o
thar of a wraditional senate or upper house. Here again we note that the European
Union remains a confederal commonwealth, not an embryonic federal union enjoy-
ing sovercigney as a comprehensive entity

In these circumstances, the bereer solution o the construtional relations berween
the component nations of the UK may be that of seeking separate membership
within the European Union, This is exactly the meaning of the Scortish Marional
Party’s prnpmc:tl for ‘independence in Europe’. The kind of (old sense) “tederal” rela-
Ijﬂnship: with Enginnd that Scocs ]1n|1-r.d for in 1705 and 1706 s available, and
probably only available, in this larger framework, By contrast, devolution within the
existing union, on the variable peometry principle, is really just incorporaring union
with parliamentary pendicles in Scotland, Wales, and MNorthern Ireland.

A furrher scraw in the wind that blows in this direction is the creation of the

* This idea was discussed in Ch. 4 above, ar pp, 568,
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‘British/Irish Council’, or '‘Council of the Isles” following on the Belfast Agreement
of Good Friday 1998, This is to be an intergovernmenrtal consultative body thar will
comprise heads of povernment or ministers from the governments of the UK and of
Ireland, and from the devolved administrations in Scotland, Wales, and MNorthern
Ireland, and from the cnnﬁ'rimfi{m.'tl]}' imlt]w:nd::nr islands within the domain of che
British Crown, the Isle of Man and the various Channel Islands. Conspicuously
nﬂi.sﬁing. ar J'.l:rr.‘-.'i-::nr. 15 Eng]and =5 :'i'l.l.l'.']'l. E'Ll.r l]'lilt umll:'iﬁi.l::ln. iE M 'InL'Ll.IT.iHc. Th':
Council of the Isles could be the embryo of a body akin to the Nordic Council thac
Ji.l'll:'n'."i tngtl‘hr:r thf E{J]‘L:Li‘t]'tu‘t]'l.ma.[]]r' ]Il:ldl:p-::'lldr_'ni l:l.l‘unt]'i.l'_'ﬁ ILI‘[. ljlf HUL"L'LE HI.'[:H.I.[]- .I'!'.l.
council so conceived would maintain community in policy and in usefully harmo-
i ﬂ.'iF.'L"L'rE “E'. ]ﬂ.‘r'l-' :Lnli}ng l‘h:.' vuriuus ]}i‘.l]'t_‘i l:.l'[. tl:li.S arﬁ:h:ipli']a.gu CICE [{':lr Il:l'_:l tllE}'
became mually independent member states of the European Union, as indecd
Ireland, formerly also an incorporated member of the UK union, already 15, The
proposal for such a Council of independent burc closely associated countries had been
put forward already in 1996 by a Commiteee reporting to the Scottish Mational
Parey,” though ar that time it seemed something of a remote aspiration. The Belfast
P'.Err.n:rnr:n'r af Good Fli-ll:-l}-‘ TUaE Ve an t:i.ﬂ:nti:l]]:,' sirnilar idea the c:u’]:.-' prospect of
concrete realization,

Fllhi: ;z:rguml:nt I'l.l:l'l: Ll hﬂ ]i.l'll:':l:".{ I:JJ.LL‘: [0 t]'l.': d.i."iL'L'l."ﬁ.'ii:ﬂn 'i}E.{.lllh"I:IE] []atIEI:JI'IE]i.Hm1 i.l'l
Chaprer 11. There, it was suggested that “Liberal nationalism is a morally permis-
5i|]‘|.|'_' -il.l'll'j i"d.l:l'_'d. rl]um”].f j[np:.‘l.".li:i‘-'t []US'IUIU".. |.'.ll.lt i.r!'i F]H‘i.l'lt JI_‘i l‘h.’il‘ IIE[JI{:ITI.EI]JIEH'I ITILLSE
not be interpreted as a moral absolute.” Further, a principle of liberal nationalism was
.";l.':'l.TEI:I i ['I'I.I:ﬁﬂ: LTINS ‘l‘ht rnl:mi'H:ni uf i n::il‘im'l AlS A5 _"iL'IL'h i.i'l princip]: EﬂfiT]ﬂ[ T
effective organs of political selt-government within the world order of sovereign or
post-sovereign states.” Clearly, in the lighr of other possibly relevant principles, this
self-government need nor in every case rake the form of wholly independent sover-
cign stare. One occasionally hears it argued thar “independence in Europe” is no real
mdependence, and that the Scotush National Party has given up nationalism co the
extent that its ambitions are addressed to that goal, ¥ On the contrary, the policy posi-
tion adopred is fully comparible with asserting the rights of the nation as such tw a
frame of government suired 1o it and chosen by its people. Bur ir also implicidy
acknowledges the reality of a world in which a principle of liberal or civie national-
[HI'I'I. ﬂ“_'H:iT mnrﬁ“}' mﬂn{iﬂl_’nr}-‘, % 118 I'I'Il'. samo I.'E]T“: (R [adn m'l:l]"':l”:_l" ﬂhﬁl:l]l_ll'ﬂ.. ﬂrlfl MILLST I_'Ill:
balanced against other values in secking a practical, political solution in any case.

Other relevane values include solidaricy” of pr:np]v: actoss nacdonal boundaries,
and reasonable openness of boundaries in contemporary circumstances. As an

V. Srerlandt Government: The Transition o Independence {Pevethead: Scomish Cenrre for Econemic
and Social Research, 17 Maden Streer, Peedhesd AB42 GEE, 19946G),

* Bee O Brown and 13, Alexander, New Seonland] New Britain, cived below n. 4, ac pp. 25-6,

"I .”:.LTI.' ih Hap illl.-l.'rld.{'lj ||.'i!.""::l|154'.' h\'.'rE Ixn t]lﬁ I'.]ui.l'll u.l:'lJlJ': I!ulid.:l.'i:;l-'l \'_'l::llllu.i!l.-l.'d i]l. ':]IL' I‘.:'!::Il':l .I'-Hl.'llt]l.
[nstirure Mamphler by Gordon Brown and Dovglas Alesander (G, Brown and D, Alexander, New
Somland, New Brirein, London, Smith Inspoute, 19990, uIb"I.I:i]IE in favenr of whdanoy u|5=i.|:|sl Iﬂ":lul.'J.li.ﬂ'l:ll
(pp. 42=3). It 15 a poor view of salidaricy shat confines ic within nanonal boundaries, whether or nor thess
are state boundarics,
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offshoot of the principle of self-determination (in a more extensive interpretation of
EI'.'HL-d'EtI'.'TH]i."H.t.l“n lhil]'l. -:.'Llrrl::lll:l}f l.'.ll'l:"r'ili]H i['l 1'|::|I:i::r[1;l.l:lll::ln.1| ]il‘r\':ln. t]'II: li].‘.ir.'m| rl::il:i{:-ll:ll-
ist principle is limired in favour of other human rights, The principle rhatr nacions
are entitled 1o their own organs of sell-government cannot justily arrangements that
would override or endanger the fundamental human rights either of nationals or of
strangers, not would it justily resort o vielence or unconstitutional action. Tt is
berter to sufter evil than to imflict it. Patient resort to all constitutional avenues of
improvement, even within imperfecdy fair and democratic constitutional arrange-
ments, are more likely to yield satisfacrory results in the long run than apparently
guicker and more ruthless measures. Such measures almose inevitably ruprure the
fabric of the society they seck to advance. The history of the progress the Scors and
1.]'[!': \‘}:'?EI\]T ha"r'l_' [l'lH.l'.lE ik Ht][.-lljli‘.'l.ﬂ."l'[nilnﬂli.l:l]l.. "r'!']l.h. arn '.I]IIH::H. llltli ;1':35-'::'[]1_"& ';}r i.!'l.Ll'_'l-
personal violence, indicates what is possible, as does the rather suriking example of
1.!'|.L' I"u"'l'.'l."u'tt liill"u"l.:ll";.":; il'i.'h:iﬂ."l-":d ]J}" CIL":][E u:rl.L! S]U"‘rﬂ]"{.‘\- SOOI E.L.'I-I‘-' YAl H.g[].

Taking all thar into account, it seems to me that there is a framework, or a ser of
trameworks, within which 1t 5 possible o achieve ends that many people would
find desirable, and which the present argumenr justifies deeming desirable. The
ends are ends of national self~government, together with an acknowledgement of
special historical bonds of solidarity among the countries of Britain and [reland,
and indeed with a sense of Brinsh nationhood held by some, though by no means
all, and not a majority in Scotland ar least. The others are ends of partnership
toward peace and prosperiry, these being ends char certainly do not stop ae the
shores of British or Irish Isles. Europe within the Union, after its century of civil
war, is seriously in the business of m;{l-:ing resumption of internal hoselivies all but
impossible, and must seek ar all costs o extend this zone of peace castward and
southward. It 15 in the process of dismantling or redefining the state sovereignties
that expressed themselves in destructive and inhuman wars. It is also, though o
feebly, extending hands of help to less tortunare regions, and collaboraring in the
wider scheme of free trade enshrined in the World Trade Organization and ics
CONSHTUHCENT [reany.

Orher desirable ends are a full acknowledgement of equality of natonal dignitics
notwithstanding grear differences of size or of economic weight. This whole ensem-
ble points unequivocally, in my view, 1o seeking the evolution of the Council of the
[sles into a league of nations equal in the mutual regard of countries that are fully
self~governing, but thar are also post-sovereign states in the way characreristic of the
members of the Furopean Union, The Union, and within it the European
{_jﬁmml]rlir}'. l._ﬂrl."'.l.'i'['ll.l'l.': f['l{" .'ifl.'l::ll'l.g Fr:lmt‘wnrl-: [I'Iﬂ[ II'H:EF?; pen m::irlu:l:‘t}i :irnnng 3”.
participating staces, and thar seeks to fix fair comperitive condirions while artending
on the same or similar terms o promote protection of employees and consumers
f_rﬁrrl I'.'IF']ﬂi.F:IT'i“ﬂ :l.l'l.l.'] I.'|'n': COMMEON eOYIFDIment ﬁ":]l'l.-l -I]r.';.’_.r.‘l.-l]ati.n:ll. F.l.l]'l.ll:'i i.5 dulﬂ:
under a common rule of law, upheld by the European Court of Justice. Fellowship
within such a confederal commonwealth seems to me berter and more readily achiev-
able and intelligible than any vain atempt to transform she UK into a federal state.
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[ thar were not so, the argument would be a more balanced one berween these two
possibilities from the point of view of liberal nationalism.

The question remaining is that of how one mighr seek o get there from here. On
that question, the Scottish Narional Party commissioned in 1995-0 a report from a
Working Group chaired by the late Dr Allan Macartney, wich myselt as his depury,
T]'ll'.' r{'.rrl:!indi:r I:]'F I.'|'H: L'I:J]T.Irn'ltn:r: l‘.lr:ing [ = Fu‘:]'l‘x jndl_'l?d:l'ldl'_"rlt ”"l F.'l]'t}" ﬂl[l:gj.ll'.l(.'{:.ﬁ -.].]'I.I'_'
Commirtee’s remit was to examine the steps thar would have w be taken and the
issues thar would have to be resolved to ensure the most speedy and saristacrory
atrainment of independence for Scotland, in the event of an adequare elecroral
mandare being achieved o ser that process in train. This repore Scoslands
Government: The transition o independence’ was published in the summer of 1996,
It still seems pretty well right to me, and the present essay is much informed hy It

The key poine is char ‘independence” has to be rransformed from an absirace ideal o
a concrere proposal. How is this done? There are two aspects: the internal-—internal
to Scotland, thar is—and the exrernal.

Internal questions

Internally, people can no more be asked w vore for independence in the abstract than
they could be asked to vote for a devolved parliament in the abstract, Devolution
|'.IEI'.:3]'|.-.|L" a4 Concrete ]':'f{:l[.l”.'ﬂ.l.l Lh]'ﬂ'L[F‘h tI'IIL" WI:JT]'L l:}F 5":]':' ffl::lrt:ititutiun:il L-L..'l:ll'l"!'l_'ﬂti.‘l:lrl -'Lr.ld.
successor groups, and finally in the White Paper thar provided the effective framework
for the subsequent Scotland Bill {now the Scodand Acr 19981, The Scouish elecrorane
voted on 11 Seprember 1997 for {or against) what had become a quite specific
proposal. Mot evervbody was interested or expert enough to study the derail and the
fine print. Bur everybody knew, or ought to have known, chat the fine prine exisred.
and had been studied clnﬁr:]}' h].J comm petent |'.IE|I'|]1|.|.'! baoth for and agninﬁt. The choice
that the Scors elecrors made on 11 Seprember 1997 was by a huge majorivy, and bue
FI'.:"-'-' "nl'I::I:il:f.".'i r':,"lTlﬂil'l Ty Ay |.'|':|;|I' Th{" f.'.hﬂ'if.{" Wiks an '|_|.|'|"F'|-'iﬁl" Gane [har I'I'I{': YORCTS "ﬁ"i” Coime
to reject. Even if it were so, what they could by no means be said is that the vore was
on an obscure question, ill understood by the vorers. A quite concrete proposal for
construtional change was before the people. They undemstood i, and they vored for ir

Independence in one aspect is readily understandable, and will become more so
as the Seortish Parliament elected in May 1999 seeeles to s many tasks. For it 5 a
Marliament with wide legislative powers which are nevertheless limited powers, They

h The ogher members were Molcolme Anderson, Prafesor Emeciogs aof Palivics in Eia_‘|i|'||_1||r|_=||'|

L'hi'.'l.':l'-i.L[.-'. ii':'iﬂ:i.'ib-l::ll Michael |.:|'|1|.'!|. rmanst nlihlil:lElJi.‘-I‘ln.\'l Saoiiwh historian of s |_$r|q.'r:||::i|.lr|. apid Mesil
Aschersom, ourstanding jowrnalist, subsequenty Liberal Democrar candidate for Wese Henfrew in rhe
1% Seoteish Eﬂlii.tl'lhl.'l:llﬂl.'!.' election, M"‘“E” [eans, then semior lectarer in Publie Law in the [..:Ili'n.'l.'nﬂiI_!.'
of Dundee, and David Murray, Professor of Governmene in the Open University

Citesd above, o 3.
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are limired because of the powers reserved to Westminster and becanse of the conrin-
uing legislative authority retained by the UK Parliament o legislate for Scotland as
for every part of the UK regardiess of the devolurion serdement, Independence
would have the effect of de-reserving all the reserved powers, and terminating the
sovereigney (or asserced sovercignty) of the present United Kingdom Parliament in
JTEPLTL U[. SCULlﬂlld. Fl:l'.'ljti.'l.'l:l}r, 1.]li?|: 'I."."l.:ll_'ll'l'j Ican :lr_'L]_uirllng F[J'I."."L"I.' over :I]] tI'H: n:]tuml
resources and revenue sources existing within Scotland, acquiring power two discon-
tnue {or to contunue on stipulated terms) the use of Scotnsh soil and terrtoral
waters for the Trident missile system and the submarines thar bear it, or for other
weapons of mass destruction, and all such other marters as are currently reserved
ONes.

Thig ".'t-h'f.l'"-’fq 'r".']'l.li‘l I'I.:J.I.II‘FJ'E"!\ "."-"hﬂ."[l oile Censoves Ir_':iE'rval['Iunh: H[Id. fﬂtlicti.l:]"?i. BL'”.' il
is necessary also to think abour the positive provisions thar have to be made to set up
k| E'I.I.H:r i“d‘l‘.'[.'lt'[]dtnt State. T|::|i.ﬁ I'Iil:'i L8] E'.I.f |::I::::l.'.| t]'lﬁ H'I.I.I'.ljl:l'.'t ':]'I.: rﬂmﬂ.fl{ﬁ.hi}" lit‘t]: ‘I'.'H.IT[]
and disinterested public discussion. Yer an independent Scottish state is not juse the
IJ.‘I:EJEE"J.L'TI.': anc "u'u"i."i'l l‘h:.' L‘[mdirii}n.‘; "F(IEPETII:]EHE}' l'.{i?iEﬂ.l.'l'.'IL"‘Li. It hﬂ:‘i T hﬂﬂ]mt i l'.{l.]l}'
constituted stare with a properly framed constitution. The constitution of a people
:‘i]'l.[]'l.l.ld. .|.'.II'_' Huml:tlllmg' l]nl:t:ii:r rl'l:l.l'l tht T:rug_r:tmmt I:'I'Fﬂn]r' Hinglr_' I'H':ll'lrll'_ﬂ] 'Fl:'ITl'_'r'. E';"[:l!'
a constitution is the charrer whereby a whole free people together resolves 1o regu-
late, discipline, and exercise its freedom.

The Scottish Constitudonal Convention of 1989-96 very regretably declined o
mive the same attention to the drafting of a possible independence sertlement as s
members did to the devolution proposals eventually enacred into law. The task there-
fore remains before the Pr:np]t: to determine the kind of constitution rh-:::,- desire if
they choose o become independent. In concrete rerms, the choice of independence
has o be the choice of a constitution. A constitution is the reguired framework for
an independent Scodand.

Thus the idea of an independence referendum is, effecrively, the idea of a refer-
l:nr_;lu:rn \V':Itt]'ll:'r 1 ﬂ.ijl:]F". 0r o ]'I'_'jt""l'_'E ol l;_'l“]_‘il:ll'll.l.tlil:][!. TI'l.l: Ltnnﬁtitutiﬂ[] ]}lﬂpﬂ:‘if‘j
should have been devised with the participation of all those citizens invercsted
I‘.']'l.[:li.l.hr.h oy tﬁ.l‘lﬂ i?il]'t i.l'l F‘Tﬂ.'lll]'[]i[]-'ll:r' rjuli]‘.il:ml'i.[:l:l'l.. S“ Eﬂ.l s CLMECCTTES ."I-IJ'L']'I. dt'l.ljhl'.'mt i.[]j'l.»,
the Scortish National Parcy has indeed prepared a draft constitution at the centre of
s constitutional policy. In the characier of a dralt constitution, 1t answers such key
quESTIONS a5

* Who shall be citizens?—All persons principally resident in Scorland and all those
"r'r'l'l‘l.:l WTC h“f]'l i[] Sli_'{fltlﬂl'ld.., "r'n-'it]'l. [y restriction on I'jLI.H] I'.':itii'.‘:‘.'l'.lﬁhi.[]i il Fﬂ.‘l‘.‘ ]'i.H':][ Lo
renounce citizenship, with no loss of residential rights in the case of renounced
citizenship; absoluee prohibition on any loss of citizenship otherwise than by fully
"!"::l] u]'ltl]]'_'r' Ttl'l'l.ll'l-l'_'iﬂ.ti.l::l .

* Wha shall be head of stare—The Queen and her successors, represented as Head
of State when not in Scotland by the Chancellor of Scotland, speaker of the
Parliament; with provision also for an early referendum on the specific question
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whether to retain the constitutional monarchy or change o a republic with elected
P]’I‘;‘.‘i-idt'l'.lt.

* Whar form of legislature?—A single-chamber Parliament elected by a fair system
ul:pru]::::lrriuna] rl:prt:it:ut;ii:iun; with F:lmw'ixlt:ln lor -;IE]:l_'r'J'ng ]el.;lﬁ]atlun |J-".-' EREFCISE
of powers of a two-fifths minority in Parliament, the delay being open to override
h'_'r' TI'.':FI:TL"“IIJ."H'I

= Where shall lie execurive powerf—Ir shall be vested in Prime Minister and Cabiner
clecred from and answerable to Parliamen:, with fixed term Parliamenes and
diminution in powers of Prime Ministerial patronage; any continuing prefogative
powers should be subject o repeal and replacement by provisions in Acts of
Parliament,

+ Whar judges?
Courr of Session and High Court of Justiciary as supreme and final courts for
SC[JIIE I:Id..

* What recognition of human rightsi—An entenched Charter of Righrs based
'|.|.F|“|._.| t]'l.ﬂ E'Ll.l":]l_.lﬂﬂn r.'ul.'.l‘.-'l::l'l.ti-:}n. hl'.'”.' "u’riT]'l. SOITIE ﬁrrl:ngrhtrt:ini; :il'l Ijg]'l.t {J:I'-Sf.'(lrri.!'il'l
legal tradition (e.g. "110 day rule’, public right of access to open countryside).

Independence of the Judictary guaranteed, with continuity of

» How secure a consttution’—Entrenchment of the constitution, with rc:quin:mi:nr
of three-fifths parliamentary majority and confirmation by referendum in case of
Ay -'l.mt]'ldmﬂi'l [e

When this was first pur forward in 1977 (there have been cerrain revisions since
then), much of it seemed radical and controversial. Curiously, its elemenrs scem o
have become the subject of whar is in effect a radical consensus, The Scorish
Parliament that now exists 15 a single chamber Parliamene, elections to it are by
proportonal representation, and the European Convention has been adopred into
the domestic Jaw, thereby entrenching human righes in the Scorrish conrext,
Subsequentdy, in a shghdy weaker torm, the Human Righes Acr 1998 will pur che
same rights in force in the whole United Kingdom,

In that lighe, it might well be comparatively easy to escablish a quite broad
consensus very quickly on a hypothetical proposidon. ‘iIF Scotland were to become
independent, THEN this should be the constitution.” No one has to be pro-indepen-
dence to have a right to consultation on that hvpothetical, Those who oppose as well
as those who favour i[:ldtpl:nd::m:t have an uqu:!] right tor be heard on this, for if the
proposal carries, it will be the constitution of the whole body politic, dissenters as
well as assenters,

In contesting anv Scorcish parliamentary election, the Scormsh Nartional Parry
asserts its claim ro place the issue of independence before the people, and the other
parties, with equal legitimacy, oppose both the claim thar a referendum on this issue
i either timely or desirable, and a fartiord the asserred desirabilicy of independence.
Whenever sufticient Scortish Marional Party members are rerurned, it will be fully
legitimate in democratic terms lor them to raise the independence issue. Bur, as we
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have scen, this reguires some anterior consensus on the kind of constitution thar
:‘n-h':}u]d liﬂ.' dl |.]1|: |'H:;l:r|.' Ht"t] 14t I]‘l.":JF[:lf'ii]l. ]l.' Wil u!d. |.'.|\'.' ]H:I:'ihil.?]fu E-"l' ‘I'.'I-'l.“'l.rlll'.', l':l.ﬂ' Sﬂ?trihh
Mational Party members to convene an extra-statutory meeting of all Members of the
Scotmsh Parliament willing to rake pare in discussing the draft consotunion, These
could delegate inguiries ro a committee or commission to consult as widely as pos-
:‘iil'.l]’:' '-.'l.rllrhi.n d E.Ilfd tlrnl:-.'&p:‘ln. :i]'l.l:{ 0o l‘|1:3t |:'|:L"ii.5'i L8 T:lll:'ldu'f.'l'.' d I:]i:ﬁl.'li.l.'.l"urf L{IEFT “F =
Scottsh constitcution tor agreement by the tull consulwarive assembly,

Under devolution, the constitution is a reserved maner. 5o amending it lies
outside the power of the Scorish Parliament. The Scowish Executive, however, has
power o rase ssues of good povernance for discussion with United Kingdom
Ministers, There would accordingly be no constirutional obstacle o the Scotwish
l-'lil.!']i.il]'[]':‘.'[]l. |‘|:Hi.5i]-'l.|:i.:l'l.g| LEW I'.li'l;'l"'r'-lli.l.l'_' .I'-(]r Al ﬂtl\'i:ii]r}r n:i'_l_':rtnr_{um. |.|'|. !’i'l.l.h.'ﬂiril.]'lf_'lil tl'll: llL“.'_"i-
tion would be whether or nor the draft constitution should be adopred. In form, it
"."u"{:ll.l.l.l'.:l ]':H.' \\rhﬂ'rhﬂT or not T]'l.l'.' S'i.'.nl:l.'-lﬁ.l'l. 'I.':..':{I:I:'Ll.li."r'l: ."ihﬂl.]l{i h: :'l.d"l-"-l:'i'l:i] T F‘T'i'I'FlI:]‘:'F'E €8]
United Kingdom Ministers that they enter into negotations for and in due course
make legislative proviston for recognition of Scotrish independence on the hasis of
the draft constitution.

External questions

At this point, the discussion turns necessarily from the internal to the external aspecr.
[ssiies thar o is essential wo decide arise not enly within Scotland, bur also berween
Seotland and the present parmers both in the United Kingdom and in the European
Union. Although the Departments thar formerly made up the Scotush Office have
now become miniscerial depariments under the Scottish Executive creared by the
Scotland Act 1998, viral minestries of stare such as the Treasury, Trade and Indusery,
Social Security, Defence, and Foreign Affairs do not exist in any separate form in
Scofland. For indgtFH;ndq*ni::: o be achieved, Ii‘u:]." would have to come into bt:ing, and
with them the full competence 1o run 2 comprehensive independent government.
Comemaon assces and liabilities of the present United Kingdom would have w be
reviewed and partitioned equitably, and public utilities reorganized on an appropri-
ate basis, Individual rights like pension rights would require 1o be continued in new
torms under new authoriries.

r].l'ht']'t'ill:l re |.|:]‘|:]"L' "-'f'(]l_'lll'.{ i'li!"!":' (18] hf 'I'lL'H[:lli.Ht.lU]'li. rJIJ'I.'L' Uni.t:.‘vl] Ki.ll.gd:ﬂl'll
G[J\Tl’"mﬂ]lf I'.'E]I.I.Id. I'I:'I_.Irl'_'ﬁﬂ."l'.lt T]'I.ﬂ l:]rl'l.l'_'T Eﬂl]lﬁrri.t'ﬁ. fl'lt' d.l:"."(?l\rﬂ_"d SC{Jtliﬁ-ll |£3’[I'.'CL|.1.5"|"L‘
Scotland, and cach could then appoint commissioners to carry our negotiations o
establish terms of a consensual separation, as commussioners once decided those of a
consensual union. In some respects, privatization has, paradoxically, greatly simpli-
hied the issue of division of public urilities, for neicher stare owns or will own them,
The development of ‘nexe steps agencies’ in non-privatized areas has separaced the
].':'l]]i‘L'_'!-' H.[]d :‘i'lll'_'lff\"i.h“l:r' I.Lllll'_'li‘l:ll'l ‘Hj. Em‘crnn]rnt 'I'-I'I:}El'l |.'|:|L" illL'tLlﬂl :Ld[l1'l]1.'l:-itr.'u'mn UE.
services, The administration of services 35 quite substantially decenrralized in a way
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thar would tacilitare the setting up of distince service agencies in the two {or more)
SLCCESS0T Ot ri.ﬂ:'i.

With good will, there is no reason to suppose thar the process of serding the basis
of a division need be an excessively protracred one. The serting up of adequate public
mechanisms o run an independent Scorish state need nort take more than two years,
EVEN thnl]gh {Eli'i Fﬂ r:'l:l]’:l i]'l.!'iTﬂ CEs [ik.': fhﬂr {:IF Sll:]".ril[':j.'l i!l'll'j I.'J'u: ':-:IEI'_'}I. Rtpﬂl'.llif_' !'il'l{fl'l-'l":l
there would be a further period after achievement of murual independence when the
successor states would stll have work to do in running some martters of common
concern while agreeing a basis for final division, or setting up permanent collabora-
tive arrangements. The key, of course, is “‘good will'. Why should England treat
Scotland well if Scotland is in the process of departing from a union of three
hundred years? If there were no other answer, such as F.nf__;liﬁh ch:r_'::m:_'r and a sense of
fair play, the answer ‘common self-interest” is a very obvious one, Any suggestion of
a 1'u.:r]_1|.:||:l1r 0r r:si.*:r-:‘.n:l Move oD i.n{.:ltpcnd:nct, or ind.l:l:d A0 Flf{:llli}ng':'i.{ F‘ﬂri.[:ld. "F
uncertainty about the stability and permanency of governments, is likely o cause
SOOI Jnss nfﬂl!‘ll:i-cit:nct il'!TI:rn‘-'ll[}" T II'H"_";E i!'i]-'ll'.ldf'i il.l'l'l'j :I.i:‘i“ VeSS, TI]EF "u'r'{:ll.l.ll'_:l I.-.IE
deeply damaging 1o everyone, as damaging in the Ciry of London as in Glasgow or
F.dinhurgh,

[f it became clear thar the Scots wished 1o achieve independence, it has long been
E{*nrrn]]}' conceded, as r-::r:dil}' h:,' those who ho pe thr.}' will not as by those who ['lr:npc:
they will, that they have a legitimare right to do so. [t would therefore be in every-
bady's interest for both governments involved to cooperate in a construcrive spirit so
as to bring the consurutional change abowt with minimal detriment o the people of
cither or any of the countrics. If there are o be allegarions abour people behaving as
‘wreckers', they should be reserved in the hope thar no one will earn thar epicher,
cither i the circumstances of a staying-in-union, or in arcamstances of 1ts being
dissalved.

Finally, there is the European Union issuc, In so far as the Union is constituced
by internavional weaties, the law of state succession clearly applies. The Convention
on State Succession has not yet received sufficient accessions to be in force of s own
l‘igl‘ltp hur :it Iy lJt‘ ti]]'r.':[] dd :indlv;:.'d.r.i.ng 'l.".f|::|.'l.l.' s t]'l.l': FU"L".'{L'I'IE NOrms [:l:l'- Euﬁnllnﬂf}'
international law. 1f so, both {or all) successor states to the United Kingdom
L"IJ]'I.tiII.LI.‘L‘ :'iul'JjL‘l_‘l. T dl] ‘I.:lll'li:!.;il'l:ill[]li H“d Tj!.’;hl:‘i U!. U]'I.Ilﬂ'[] rI'I‘I:IT'lEK:lh]E:iP a8 & macter UE'-
international law, In so far as the Treaties have been recognized as the constiturion of
a ‘new legal order’, the "European Commonwealth” discussed above, issues bevond
those of stare succession anse. Bur the Greenland ]'.nrcc-:'x;ltrtt shows that there 15 no
auromatic departure from the Union when a part of a state achieves internal seli-
government even i it does so wirth the express desire to leave the Union. For
Greenland's negotiation of partial independence from Denmark was pursued on
purpose to take Greenland outside the European Union (thar is, its predecessor
Communiries) and ver it was assumed thar there muse be subsequent negoriation
]::;Lr_‘“ng to ffI:HT:r' -'I.ETII'.']'I.I'_'II.'.I'I.I'_']'IIH hﬂﬁ]ﬂ: '..-JII."I:I:!'IEHI'II'_‘I E"ll.lld ht‘ ﬁckntmfhﬂgtd s ]'I.:]"r'il'lg|
ceased o be within the union. By parallel reasoning, if Scotland, or indeed England,
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wanted to leave the Union, this would call for protracted negotiation and finally
[r‘l'.'H.l.}" aml'.'ﬂd tment [Tl.il]'“." P[J:‘il:i.hlﬂ o {li:].‘.irlrtun: :I'-I":}[Tl I.'|'Ii: T..[rl.:inr.l thﬂt 'I."u"ﬂl.]l'LI I'.l': |:|.'||'||"FL|.[
in the perspective of European law.

I1. 'l-"u'f.l‘u]d LRI, t]'IE]'L'[-ﬂn'_'-\, t':]-'.l.t jn t!'H'_' Py i 1 L {:lj'-t]'l.t la!ﬂi.tf_'d k:.i ngdﬂm 'I'.'I"l-'ii']'if!gI i.]'l"[:l
two of more successor states, there would be a need for hard negotiation concerning
l'ﬂr.'l'ﬂ."ﬁl:lltiltiﬂ[] :3n|:|. 1'i]ring Tigl‘"ﬁ- i |.‘|.'|:: "-":'I:Tiﬂl].‘i nlg.’lns [:I:I'- “ninn .:l.l'l{l E:Jmmunit}',
with Treary amendments to bring these into etlect. But it does not seem thar the
constitution of Europe, as discussed in the present book.® could be interpreced in
terms other than such as would make ir oblipatory on the Union o secure represen-
tation according o prevailing norms for member states that emerged from the divi-

sion of an cxisting member state,

Conclusion

It i% it matter [Jfﬂfi:}iFﬂCti.ﬂl\. [hﬂ[ (}nghf in h‘: TS v I'I'I.I:'I'I.Fl":d (41N L'hﬂnl it hﬂ.s I'H:Cl'l,,
that England and Scotand achieved a union in peace and by negotiation, and they
have now revised it by introduction of wide-ranging devoludion in toral peace and
good will. The question of independence has been brought w the centre of the
public agenda without the scratching of a finger or the shedding of even one drop of
blood. Wharever comes next, it can be achieved and surely will be achieved in the
same way. It can be done well with mureal good will, and there is no sign thar
muual good will is lacking,

It 15 very clear, notwithstanding opinions of another tenor occasionally heard, thae
scorush independence could not possibly occur by inadvertence. It would come ar
the end of a process that would take some time, but that need not amount 1o an inor-
dinately protracted period. Ar the time of final choice, the vorers would vore in as
well-informed and thougheful a way as can be contrived in a marre democracy.
wrtltt]'lt]' thf_‘f’ “I]] I'j.ﬂ Ak i.]'l. tl'l.‘l: ﬂﬂrl}r ar I.'|1t rerTte FI.I.':I.'I.FE n‘:m.‘lin.li ¥ l.'.": foxim ] I TI'I.E
argument of this book shows that the prospect is a quite reasonable one. The princi-
F‘l.ﬂ:'i diﬁfuﬁﬁﬂd ind.i-:a.n: t]'l.i.it it :i.'i I H.]TI':]I'IE_ i Tdnge {:II'-Tl:ﬂ_"i[:l]'l.:II}l.L' 'L'I'I.':]iEE:‘i. not t]'I.Ht i.':
iz a required or obligatory outcome. This is appropriate to a work of philosophy thae
seeks to enhance understanding and o advance practical principles thar are relevane
to the real world in its contemporary condition. General principles do not sertle
concrete cases, and the sertlement of this kind of case is a marter for the political
process, in which the philosopher has no larger a volce or vote than anvone else.

E Baurfora radically opposed view, see B Lane, " "Scotland i Burope”: &n Independent Scosland
in the Buropean Commmunity', in % Fianie, C M. G, Himsworth, and M, Walker (eds.), Edinbymb B
aor Padiee Fan l;_F.d.inhu'rgh: Frhnl‘.-l:lrgh U:rl.i'n.'l.'rxh}' Press, 196317, CAp. AE pp- 15131 ncknnwl-:‘-cigt’ the forae
of Lape's arpument, and dhe learning in which ic & grounded, buc 1 sespectiully dhink char he doss noc
h'llﬂ'-h'_'ifntl.}' .Itll!]ll'] Eh] T.I".-L' CI'IFlT.iL'IEr I:I}-tl'll':' ‘-J[I.I.ili'::ll'l \'II'.IH.'I'I A 'IEI'I.IIJI'I SLATL 'I.Ilil I:-ngi:l'u']:.- lllli'IL'vIJ l:l}' IEN.'L'I.TIL"JI.t
subsequenty dissolves the union by agreemenc, in the consexe of membership of 2 larger encicy of the kind
i Ll'nlﬂtl.l:ll.'l-
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