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f lcommitted Sb
1 

OU/ld beifitaken into consideration for "en bonnt doc/rim:, iI n'tsl fK4 III il 
env sug('f une so III 01/ unt orme pOllr roilS les cas" (Log l ibid) Thus I·f t · . ted . . ' . . wo mexpcn n 

should embark. upon an ascension which is much too dlillcult 
them, they be deemed to be fault they could and should fore ce that it 

Involves danger; If they meet wIth seriou. and imminent d<lnccr and one of them 
should cut the rope, he mIght, therefore, be regarded as not heing justified under Art. 71. 
But how should he be 1 The nawre of the fault might be taken to , !Teet either the 
nature of the offence or only .the extent of the mjtigation which may be ordered 
under Art. 72 and the doer mIght accordlllgly be fuund guilty either of intentional homicide 
(to the same .see Donnedieu de Vabrcs, ibid.) or of negligent homicide (to the same 
effect, see Voum, Ibid.). Although Art. 72 does not make the same distinctions a: Art. SO. it 
I?a

y 
suggested that th.ese cases. be resolve? by applying the principl\! governing 

mtenttonal and culpable JrresPOnslblhty. I.e. by consIdering the doer's st,'te of mind not as 
of the time of the doing of the act causing harm, but as of the time of the doing of'the aet 
which is the relevant cause of the ituation in which harm must be done. Awarene of the 
danger, therefore, would not suffice to exclude the just ification of necessity. A person ctc:\ting 
danger with a view to causing harm under the guise of doing a necessary act, or accepting the 
possibility of doing harm when he knows that, if the danger which he foresees eventuates, the 
commission of an offence will be the only me3ns to avert it, should be found uillY of an 
intentional offence. He might, on the other hand, be found guilty of an offence commItted 
by negligence (if negligence is penalized, which it i. not in mo t cases of dama e 0 pro rty 
when he could and should have foreseen. not merely that his nct migh bring about itu· n 
involving serious and imminent danger, but that harm would have to be don should th 
situation occur. or when he rejected thc laUer po sibility after having foreseen it. 

S. When the justification of necessity is not available for any of the rca50ns tout m 
Art. 72, the act done in serious and imminent danger may ne.ertheless be excused in vie f 
the circumstances in which it was perfol1l1cu and the court may accordingly miti 'ate the 
penalty in the manner provided for by Art. 185 (under the French tellt 01 Art. 72. mitigation 
is compulSOry, as it is under Art. 34 of the Swiss Code also). It is worth examining whether 
this rule can be reconciled with Art. 524 (0) -(see also Art. 542 (1) (a»- wh ich slates that 
there is extenuated homicide when a person intentionally kills a human being "in resisting 
the violation, by force or trickery, of the privacy of his house or outbuildings, there. being no 
true state of necessity or legitimate self-defence (Art. 71 and 74)." In this ather unu.<;ual 
provision, which say either too much or too little, the phrase "there being no true tate of 
necessity" is. to say the least, ambiguous. If it i taken to mean that Art. 524. pplies "hen 
there is excess of necessity, Art. 524 is inconsistent with Art. 72 as regards both the definition 
and consequences of an exce of nee sity. For there is a true state of necessity even when 
an excess occurs (other.yjse what is exceeded is not necessity at < II and one would then filii to 
understand why the killer should be deemed to havc committed elltenuated homidde) anJ 
this entails that the doer should be charged with homicide in the second degree (Art. 523). 
the court being then at liberty to mitigate the penalty in accordance with Arts. 72 nd I 5 
If the said phrase is taken to mean that Art. 524 applies when there i. necessity, 
Art. 524 contradicts Art. 76 for although there is then no true state of nea: 'Ity, If a rge 
is to be brought at all it must be brought under Art. 526 concerning by neghgence. 
If the said phrase implies that there is extenuated homicidt! when one kIll a who, 
without being in a true state of necessity, commits tre pass. it meanin ,tess lOCI! lh 
killer is in a state of legitimate defence whether or not thc trespass IS necessary· 

Assuming however for purposes of argument, that the phrase in question means that 
is extenuated homicide when a person kills another in resisting the violation of the pnvacy 
of his domicile because there is then tl manifest disproportion between hanD :eared and 
the hann done it is difficult to understand not only why Art. 524 applies solei tJ1 cases f 
trespass and generally in all cases of exCC!lS of necessity, such a case can 
actually arise. As the victim i in any event doing nn act amounting objectively to an offence 
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of trespass, it seems that the on!y excess that can occur in such a case i n excess of legitimate 
defence ~~d not one of necessIty (~, however. para. 2 in comments under Art. 75, infra). 
The po Itlon would, of course, be different if necessary acts \\rere deemed to be lawful as a 
pe~son endangered by a lIecessary act would then be entitled to avert the danger by himself 
domg a necessa~y ac.t, but not an act of defence. Thus jf A should break into B's house in 
search ~f an e~tmgUlshcr to p~t out a fire in his own house, n would have no right (under 
Ar~. ~4) t.o resist the trespass, mee .the trespass would be lawrul, but he would be justified in 
resisting It on the ground of neceSSity and, if he should kill A, the question would arise as to 
which provision applies. (Note that this question would not arise should A break B's resist­
ance. ~y killing hi~ since A would tben not be resisting the violation of the privacy of hi~ 
dorruC1le). According to Art. 72. B should be charged with homicide ill the second degree 
(Art. 523) and the court might reduce the punishment under Art. 185. Yet as the case would 
be expressly provided for by Art. 524, the latter provision should prevail over Art. 523. 
B would, therefore, be charged with extenuated homicide but the court would then be 
prohibited from reducing in accordance with Art. 185 the sentence to be passed pursuant to 
Art. 524; the reason why the penalty might be mitigated were B charged under Art. 523 is 
taken into account in the definition of the offence of extenuated homicide, and it is a funda­
mental principle that a sentence may neither be increased nor reduced twice on the same 
ground (see Arts 79 (2) and Art. 81 (2»). This, however, is a purely hypothetical case. SUlce 
A's act in effect constitutes an unlawful assault, B i in a state of legitimate defence. The same 
applies if If, invited to B's house, attempts to force his way into C's house which he mistalces 
for B's, and C kills him. So far as concerns necessity, it seems, therefore, that Art. 524 (a) 
may be disregarded altogether. Ina much as it implies in its present tenor that the dec;eased 
was objectively at fault, it deals with a situation which has nothing in common with necessity. 
whether true or not. This is to say that if Art. 524 (a) conflicts with a provision of the General 
Pa rt of the Code, it is with Art. 75, and not with Art. 72. A different conclusion would be 
reached only if Art. 524 (a) stated that a person who intentionally kills another in any of the 
circumstances described by Art. 72 is, notwithstanding the provisions of Art. 12, guilty of 
extenuated homicide and not of excusable homicide. Even though a provision of this kind 
would be questionable, it would at least be clear as Art. 72 would then apply whenever the 
excess causes harm other than the death of a human being. 

Thus there is every reason to believe that the provi ions of Art. 72 are of general application 
and that the court may, in any case of excess, mitigate the penalty in such manner as it thi~ 
fit, baving regard to all the circumstances of the case and in particular to the extent to which 
the act is excessive. Granted, furthermore, that the cases in which the doer is at tault should 
be resolved considering his state of mind at the time when he did the first relevant act in 
consequence of which a serious and imminent danger occurred, the extc~t of the mitigation 
will vary depending on the nature and seriousness of the fault he committed. In no case, 
however is the court ilUowed to exempt him from punishment when there has been excess 
of nece~ity. As regards civil liability, Art. 2066 of the Civil Code applie irrespective of the 
fact whether there bas been excess or not. 

Article 73. Military state of neussity 

(1) An act clone by an officer of II superior rank in actille s",ylc~ to maintain d;sciplin~ or S«J,Ire 
the requisite obetbence In the case of II military danger and in particlliar in tltt caM of a 
mutiny or in the f~ of the enemy shall not Ix' punishob/~ if '''~ act WQS 1M only metllU, 
in the circumstOllCI!S, of obtaining obedien~. 

(2) Where tile officer exceeded what was rtf/lllred in the c;rclIlNlQlfaS IIw collrt mall, wll:;;' 
rnlriction, reduct the penalty (.-frl. 18S) or, I/,In> cir('UINIQIf~J we" of (J pari/eli If 
impelling nafure, may Impose nu punishmtnl. 

. the . naJe of Arts. 7 J and 12 would 
The explanations given hereinbefore concernmg ratio 
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lead to the conclusion that, so far as hability to punishment is CO ~-.. • h " I t h th . .. . n~l1~, It 8 ould be 
me evan weer a situatIon lnvolvmg seriOIlS and imminent dan ". h . . . . ger arise In t e course of 
o~dl1lary or mlhtary I~fe. Art. 73 may, therefore, appear purposeless to the extent that it deals 
with a problem sufficiently covered by Arts. 71 and 72. Furthermore pro .. I"k A 73 

II 
t- " • ' vISIons I e rt. 

are usua Y lound In countncs where the penal law applicable to military . 
bod

" d ' h . persons IS not 
em IC III t e same Instrument as the penal law applicable to civilians In S', I d t-. h he . . . . " . WI rer an ,lor 
Instance, were t . rc ~~sts a dlStmct military Penal Code, it is understandable that the 
General P.3rt of thIS Mlhtary C.od: should cont~i~ rules regarding necessity (Art. 26). This. 
however, IS. not tru~ ?f the EthloPJa~ Code; as It Incorporates military offences (Arts. 296-
331). there IS no decISive reason why Its General Part should distinguish between ordinary and 
military necessity and W?y the question ~hether an nct done by a military person is necessary 
sh~~ld not be ~esolved JO accordance With Arts. 71 and 72. Finally. a separate provision on 
~rnhtary n~sslty may create the impression, which would be wrong, that a military person 
IS fully pUnishable when any of the conditions Jaid down in Art. 73 is not fulfilled. 

Thus it may seem that Art. 73, apart from being misleading, does not add much to Arts. 71 
and 72 and should for these two reasons have been omitted. Although it is perfectly true that 
this Article serves little purpose in the context of the Ethiopian Code. the reason why it is 
superfluous is not because it repeats Am. 71 and 72. but because it repeats Art. 64. For the 
truth of the matter is that Art. 73, a is apparent from its contents which are rather ditTerent 
from tbose of Arts. 71 and 72, does not deal with necessity at all. It has been mistakenly. it 
would appear, borrowed from the Swis.'1 Military Penal Code. AJ mentioned above. the 
said Code contain n provision on necessity. rtamcly Art. 26 dealing suca:ssively with neces­
saryact done in one's own inklcst (su~·"l!t. (n. c neeming Notslanliin the strict sense of 
the term). necessary acts done for the bell fit of anolher person (sub-art. ~2). coocernina 
NotstalldvhlJ/fe) and acts done with a view to maintaining discipline (sub-art. (3), concerning 
Noutand der Duziplin). The rules set out in the first two of thetle liub-articlea are identical to 
those set out in the ordinary law (Art. 34 of the Swiss Penal Code) and similar to those 
contained in Arts. 71 and 72 of the Ethiopian Code; the obvious inference is that there 
actually exists nothing such as a military state of necessity. It is by mistake, therefcn. that 
the said Art. 26 deals with maintenance of discipline under the title of ~ and it ia 
regrettable that this mistake should be repeated in Art. 73 of the Ethiopian Code. The latter 
reproduces verbatim Art. 26 (3) of the Swiss Military Penal Code, a sub-article which a Swiss 
authority has termed an "unfortunate" and "completely useless" provision cP. H. Comtease. 
Dos Schwelzerischt Militar-Strafgesetz. Schuttess " Co .• Zurich, 1946, p. 78), for every 
superior is bound by administrative law and military regulations to maintain discipline, so 
that the Question whether an act done in execution of this duty is unlawful. is excluded ~y 
hypothesis. What legitimates the act is the law itself, and not necessity. The. same may be saId 
of Art. 73. Since an officer commits an offence if he fails to take essential security measures to 
safeguard the life of persons under his command or property for which he' raponsible (~rt. 
322) or to take action to prevent or remedy the spreading of fear, d~~ or c~fuslon 
(Art. 324), the question whether he is justified on the ground of necealty In takll~ ~ch 
measures or action simply cannot arise. The point i!l that his act is ordered by.law; ~t III an 
act "in respect of military duties" within the meaning of Art. ~ (a). W~her thIS act IS done 
"within the limits permitted by law" must, therefore, be decided havmg rep~, not to the 
provi ions of th Penal Code concerning necessity. but to those of the law creauna the d~y 
to maintain discipline. Thus necessity does not come into the pidurc at all so ~na.a t~ said 
duty is c:uried out in accordance with admini trative law or militarY repalauona. It IS only •. that it may be 
when the officer does not act in terms of the legal command or permiISIOIl 64 
asked whether this behaviour is justifiable or excusable under ~visio~ ~ than A:'; ~ 
for instance under those governing necessity, and. excePting the dlSCTetlOll8'YefIth~ ~_. . . . __ no reason why 11..-100 
Art. 73 (2) to exempt him from pUOIshrt1t':'t, there : ~t --........ ICtInnr necellity· 
should not be re501 e<.l by applying the ordmary prOVISions ofthc Code COl .. 

It is, therefore. n t only superftuous, but truly wrong r'unrl('ht~", COI=~ ~ ! -: 
to create a relation hip between acts ordered by law and necessarY acta 

-218-



ground of necessity ae which are by definition lawful. If an ct don w'th' h I' . 
't d bIt ., d' , ' ' I In t e Untts perml te y, aw, 0 mal~tam ISClphne or secure obedience were of the same nature as a 

n~ ary act, ~t 'hould .loglcally follow that legItimate defence i po ible against it. Thus a sol­
dIer lOV?lved m a muttny woul~ be able to invoke Art. 74 were he to cause harm to an officer 
attemptmg to suppres the mUllOy-and this would be clearly absurd Furtl""rmo ' f th , II ' ' "" re, I ere 
were any pomt at f1 I~ Art. 73 0), then surely further provisions of the same kind should 
have ~n made r~gardlOg all othcr cases where there exists a Ie . 1 perm IS ion or duty to act 
~e.g. pohceman uSlOg f?rce to m~kc an a~rest) . The only part of Art. 73 that m:ty seem useful 
IS sub-art. (2). Yct thIS sub-artIcle, again, deals with a problem which is not peculiar to 
mi1itar~ life, for it is a general question whether and on what ground a person compelled or 
authonzed b~ law to ac:t m~y be e~cused when he does not act within the limits permitted by 
~w (e. g. poli~m~n ~smg, In ma.klng an arrest, means which are not "proportionate to the 
CIrcumstances wlthm the meanmg of Art. 56 (4) of the Criminal Procedure Code). Such a 
person, however, may not be excused under Art. 73 (2) but, at best, under Art. 72. It seems 
that the purpose which Art. 73 aims at achieving could have been better served by inserting 
in Art. 72 a provision to the effect that the court must mitigate the punishrrlent or 
may exempt the actor from punisment when, in "circumstances of a particularly impelling 
nature", he exceeds what he is obliged or authorized to do (which provision would thus have 
played the same part as Art. 75), and by omitting Art. 73 altogether. 

I n view of these general observations. there would be little point in commenting at length 
on Art. 73. According to sub-art, (1), military late of necessity comes into being when 
military discipline if> endangered hy disobcdi ne ; an act amounting objecti Iy to an 
offence is necessary, thcr~fo .. " Ie. It I the ,n m n to reo;tor ' discipline. Art. 73 (1) does 
not require that discipline should be in serious and imminent danger nor does it make It clear 
whether it i relevant from where the danger should 'pring. namely whether an act is necessary 
when disobedience takes place in a tim of danger (t.g. in the face of the enemy) or disobedi· 
eote itself is the source of the danger (e.g . in the case of a mutiny). For all practical purposes, 
this would, however, appear to be irrelevant even if the cases were to be dealt with within the 
framework of Art. 73 (1), and not of Art. 64 (a). On the other hand. Art. 73 (1) deems 
necessary only an act done with a view to maintaining discipline or securing obedience. 
Thus an officer causing harm when acting in his duty to protect property (Art. 322) is not 
justified under Art. 73. Yet bis act is lawful since he discharges a legal obligation and this is 
further evidence of the fact that the principle behind Art. 73 (1) is questionable as there is no 
reason why acts done to avert danger to discipline should Dot rail under the same provision, 
namely Art. 64 (0), as acts done to avert danger to property. Finally, the justification is not 
available to any member of the Armed Forces but only to "an officer of a superior rank in 
active service". This requirement, which implies that maintenance of discip1ine is the responai-o 
bility of superior officers, again illustrates what is defective in Art. 73 (I), for from where 

does this responsibility flow, if not from the law itself? 

Wben any of the above conditions is missing, the doer should be deemed ei.ther not to 
have been at all in a state of military necessity or to have exceeded the reqUJr~~ts of 
military necessity. Yet, as has been said before, the real issue is whether he acted wlthm the 
limits permitted by military law, which may be wider than those laid down in Art. 73. In 

particular, it is improbable that an act ~hich would be justi~able according to Art. 73 ~ 
should not be lawful within the meaning of Art. 64 (0). It IS doubtful, also, w.hetber 

q
uestion of abandonment with which Act. 73 (2) does not specifically deal but which may be , . . disci line and 

implied in the word "exceeded", can arise at all under mtlttar)' law when . P 
obedience are at stake. Thus certain acts may be lawful even though they are difl'erc:~ 
those contemplated by Art. 73 and/or are done by pe~ns other ~ ~ ~tt ~ 
this Article. If, therefore, an act tending towards the mamtcnance of diSCipline IS do_ by 
military person other than a superior offi<:cr, or any miliwY penon dOlI an ad c:aJculIIIed 
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i 

to avert any danger oth r than a danger to discipline 't does t f 11 . 
that this person is guilty of an offence, He is guilty ~n;y if h' no ? ow as a matter of nght 
military Jaw, but he may hen invoke other d fen~ 8 'ch I act I. ~ollawf\d accordmg to 'f ,I. a upenor order or neccs ' t . 
wIuch are, there ore, purely subsidiary. If the condition set out in Art, 73 I re . SI >, 
status of the doer and the purpose of the act are fulfilled the qu t ' . h()h gardmg the , bl d ' C'i Ion IS w et er the e cess 
IS excusa e un er Art 73 (2) and, if they arc not fulfilled 'h th ' . 
Ar 72 Th

. , '.1 .' , \Ii e er It IS excusable umkr 
1. . IS, mCluentally, Implies that two military persons h' d he ' 'd . I . avmg one t same act In 

I ent!ca clrcums ncelj may in the last analy i be treated q " d'fti I de ' 

h 
' k " ul.e I erent y pendmg on 

t elf ran ,as It IS only when the doer i a supe1'lor officer that the crt' . 1 " ou mu t mitigate the 
~na ty or. may ':"1pose no pUnishment. For example, if a tep taken to uppress a mutiny 
IS so drastiC that It IS not lawful according to military regulations ' . bl . 'fi hI ' he b ' IS IS, pr uma y not 
Just! a e ell r, ut th~ ,doer may neverthelcs be excused; if this step has • been 
taken by a non-commlsslon~d officer, the penalty may be reduced (Art. 72) while it 
must be ~duced. or ma~ be dlspen,sed with (Art. 73 (2» jf the said step has been taken by a 
command 109 ofilcer. It IS rath r dJfficult to ju tify this discrimination as the circumstances 
are. "of a p~icularlY impelling nature" whoever the actor may be.'These circumstances, 
which expl~Jn why the effects of the excuse extend further in military than in ordinary life, 
would prcclsely seem to demand that, alJ things being otherwise equal. the ellcuse should 
operate regardless of rank when military persons are involved. 

Article 74. Self-ilefeoce 

1n act done unde" the necessIty of self-defence or' tM defence of Q1I()t1ter person against an 
Imminent and unlawful assault or a threat of an assault directed agaJltJt a it'Kal1y protected 
belonging shall not ~ punishable if the assault or threat could not ha~'e been olJ~rwLJe 4lt!ted 
and if the defence was proportionale 10 the needs of the case, in particular to lhe daltter and 
gravity of the assault and the Importance of the belonging to be defended. 

The law of self.defence, which Cicero in Pro Milone termed a nata lex. i as ancient as 
mankind. Except for a period during which acts of defence were held to reveal a lack of 
charity and were accordingly punishable, men have from time immemorial been deemed 
entitled to protect themselves from unlawful attacks. Natural law, however, is not the only 
reason why the justification is now a part of the scripta lex. If the right of defence is recognized J 
by the penal law, it is also because society at large benefits by its exercise Inasmuch. as a 
person who unlawfully attacks another is in the wrong, he who repels the attaclc contributes 
to en uring that wrong should not prevaH; by restoring the order wkich the attack bas 
disturbed, he perfonns a function which is aU the more useful to the community since his 
act mny at the same time deter prospective aggressors. "u droit de l'altoqul de se tIIfendre 
peul avoi,. un effet glniral d'intimldaJlon et pr~FOIir ainsi des attoque, illidtu, ~ ~ ~t ~ 
I'lnteret du droit" (ATF 79 IV 148, JdT 19540 IV 34). Furthermore, the doer IS Justified 10 

resisting the attack not only morally and locially, but also legally; the defence is lawful since, 
in the terms of He~el, it negales thepegation of tbe Jaw implied in the attasJe· ThcIe reasons. 
which are behind most legal proviBions on eelf-defence, also exPfain the difFerence betWeen 
Arts. 71 and 74. Although, as was mentioned before and as is emphasized by the w~ ."the 

(" necessity of sclf-defence" and "the needs of the case" appearing in Art. 74, ~Ity and 
\ self--defence have much in common since in both cases a situation of d~ ariIcI which 

cannot be solved otherwise than by the doini of harm. there exists a f~ta1 ~trereoce 
between the two which lies not 50 much. in the fact that an act under Art. 71 IS bIsica1

l
y one 

of aggression while an act under Art. 74 is one of defence, as in the rac:t tbtt tJlc doer of a 
necessary act, unlike a person who defends himself, is not resistinl an Jf~~wfu1.agauJt. 
Under Art. 71, but not under Art. 74, the conflict which occurs is betwCeII ~~te mten::'B 
and this entail~ that in the first case it is strength. while in the second case It IS the law, which 
haa the last word. Moreover the manner in which this conflict is aolved does not ~waYi ....... ' 'all ind·trcrent, which an 
benefit the community, fir.,'Jy becuu.. (.«SS3l'Y ct may be soa Y I 
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I 

act of defencc is n t, nnd , second!. . bccau e a necessary act e en when I' , 
di turbs rather th .m restor order and in any event docs ~ot t 1..I~laIlY useful, 

h
' I .. I I k ' , , sef\e u.;tcrrent From 

w IC lever an~e one 00 s at It, the posItion therefole is not th ~ 'bo h ' 

h f h 
'th t I " • e "a tTIc In I en Hence 

t e act tat, \0 e pcna aw, the requirement!> of self-deftn"" are t 'd ' I . ' H I h " - no I ntlea to tl ose of 
necessIty , e~~' so t e difference, In the penal an civilla s (see. Arts. 2039 (b) 2066 and 
2067 of the IVII Code) between the consequences of a nccc . ry act· d th f' defence. an osc 0 an act of 

The right to repulse attacks which are contrary to the law is not unrest 'cted I . 
. ed b d' . h' n . ts exercISe 
IS govern Y con ltlOns w Ich, under the new Code ar at once mOT I d , ,genera an more 
precl~ than the~ were under the Fetha Negast and Art. 145 of the 1930 Penal Code. These 
condItions pertain to the attack as well as to the defence and are as such II I t h 

d
't' I 'd d . Ar 7 ' J pam e 0 t e con I l,ons al own 10 t. I regarding the coming into bein ' of a state of nccessit and 

the domg of a necessary act, y 

1. As its very ,name indi,ca~, .elf-defence (or, more correctly, legitimate defence) i a 
defen~ ; a s~ch, It nccessanly Implies an assault or at least a threat of an assault, which latter 
term 18 used ,10 Arts: 74 and 75 as ~nonyrn U5 with "attack" und docs not mean that legitim­
ate defellcc )$ pOSSible only to resist the l:omlllis ion of an offence of a sault as defined \0 

Art. 544, 

(a) The res or must be nUnc in or ab t 

ate de coce, the ju tificalion i . vallahl 
whether the :l~aull b in t c . f 
no right Of defenc[! v. hen' i: - , 
and the a I a be rcpcate ) ~r th ducr k5 to p e\ent a future danger from e -entuat-
ing, "Tne defence mU~l alw y, be i,j rcsp Hlse to .In as ault or hr~ a..n assault. If there­
for • the ~DN': is..p :ill ure or fol - ~ . I!, it ~t legitimate within the ~ning 
of the law" (Records of the Coditication Commission; see also ATF 75 IV 49, JdT 1949 
IV 48). Failing this re triction, one would be given a free hand to cause harm merely out of 
fear or vengeance.,?'hus if A says to B "Your mobey or your life", B does a lawful act if he -
strikes A with a view to protecting hjs property; but his act is no Ion er one of ~fence if. 
after A has taken his wallet, B runs after him and trik hi~der to ~ver it This, 
however, does not mean that his act is necessarily unlawful; it may be lawful within the 
meaning of Art. 64 (c). So too, if A publicly stites t afJie1iiii been cheated by B to whom he 
will "teach a lesson one of these days", B may not invoke Art. 74 if, after the threat has been 
reported to him, he goes to A's house and kills him in his skep for at the time of the killing 

B is not threatened with an imminent attack. 
While it is rather easy to identify an attack, it is more difficult to define what amounts to 

a threat of an attack, particularly since Art, 74 lacks precision. In thi rcspect, the following 

observations may be made. 
(i) Art. 74 provide that the right of defence may be exercised only "a.Jllinst an imminent 

and unlawful assault or a thr t of an ssault". This would firstly imply that nO such right 
ex.ists when the assault is in the course of being performed, which is clearly absurd. It would 
also imply , among other thing (for depending on how the sentence is read a~d the adjectives 
are related to tile nouns, various me-.mings are pes ible which are all unsatisfactory) tI!!! a 
mere thr t of an ault is ufficient ground for e, ercisin this right even though the threat, 
w ther or not imminent and unlawful, ~ot, a~be.£aII' o.$--and this would 
excessively enlarge the space of time within which the Ight of preventIVe defence ~y ~ 
exercised, Logically Art, 74 OlU t, therefore, be held to rne~n that~n may,f~18C :.. 
said right "against an unlawful assault or a threat of an "nmment and un.law u 8SS8.. . 
This is probably what the French text of this Article contemplates when It ref~ to ~ . d 'I" The word ',mmInellle 
atlaque ou line ml'nart d'otICJqll1! immir/L'n(1! t!1 rontralrr au ro, , , . ' h d" I " ...... anDesl of the fact that 
should, It seems, be re Id 10 conjunction With t Sf 'on a ~aque :~o . . the tint and 
the words • rOll/Taire au ,Iroit" must, for ir part, be read 10 cOlljunctJOD WIth 



the second "attoque '. On this point, t e >\lording of Art 74 i no as 1 tha 
of the Swiss Penal Code which confers the right of def~ncc upon on

c 
eahr • .. t of Art. 33 

tiT 
. __ .t. tiT . d' e w 01. Qtltk/ue JaIlS 

art au menuu: sans all une auoque immilU'nle". . 

(ii) The word utl reat" is not to be taken 10 its technical sen&e ao thou I 't 
d
., f . •. " ,~ g 11 were necessary 

~n ;~o~ o~ excrci 109 one.s fight of defence agamst an Imminent assault that the ggressor 
s ~uh: or ldns~nAce, c

7
0

4
mmlt aln offence contrary to Art. 52;-5530r 554. The aid word 

whlc 18 use In rt. mere y to convey the idea that tnt defender S ould be in actuai 
danger. could as a matter of fact ha lie been omitted altogether and this idea Id h bee 

d ed
· 1 . I d' cou ave n 

~n er I wfln a
1 

ess m,lslea m~ ma~ner, had Art. 74 stated that a right of defence exists gainsl 
an un a u assau t or an ImmlOent and unlawful a sault". Be thIS how it may the . 

heth 
I .. . . ' question 

w er an assau t IS Immment 18 to be decided f~m case to case. 

(iii) Altho~gh ~here is no 'e~itj.mate defence against a threat of an as ault, other than a 
threat of an Imminent assault, It J usually agreed that, when a person t Ices ~teps d igned 
to repulse future attacks (e.g. by setting snares in his garden) and these steps take effect when 
such an attack is executed, the said per on i deemed to have repulsed the atl< ek. in a atate 
of legitimate defence ~f the other conditions governing the right of defence are fulfilled. Such 
a defence, therefore, IS not premature. 

(b) The attack, whether actual or imminent, must be unlawful. For the purposes of Art 74 
it suffices that the act done or inte ded to be done by the ggr or hould be objcctlvcl ' 
contrary to the la'!V, whatever this law may be, and it ic; not required that it should amount to 
a criminal offence nor, when it amoun 0 such an offence, that it hould be punishable. 
The reason behind this solution is that th", defender cannot be cxpecte to know of has no 
time to find out whether the aggressor is, subjectively, at iault. 

(i) There is no legitimate defence again t lawful acts, particularly actS of the kind described 
in Art. 64. Thus if A arrests B who commits a tlagrant offeuce, lJ is not entitled to resist the 
arrest. If A inflicts corporal chasllsement upon !Us son B, the latter is not justified under Art. 
74 in striking his father back. or i til re any legitimate d fence gainst legitimate defence 
(while there is a right of defence against I ecessary acts). For instance, if A strikes B in order 
to protect his property which B S(' ks to take away, B may not in ke Art. 74 if he Itn es A 
back as A's act is one of legitimate defence which does not constitute an unlawful assault. 
It naturally follow that there is a right of defence when an act, which is b icallya lawful one, 
is done in contravention of the legat provi. ion governing its perf rmance. Thus, in the first 
illustration above, B may not only resist the acre t if his flagrant offence is a petty offence 
(since the requirement laid d wn in Art. 50 of the Criminal Procedure Code is then not 
fulfilled), but he may also defend himself against any unwarranted act of violence a~ 
panying an arrest lawfully made (Art. 56 (4) of the Criminal Procedure Code): in the second 
illustration, B, the on, is entit ed to defend himself jf the right of correction is not exercised 
in a reasonable manner, as is required by Art. 64 (b); in the third illustration, B is in a seate 
of setf-defence jf A exceeds his own right of defence (~.g. after knocking B down and thus 

repelling the attack, A proceeds to beat lJ). 

(ii) It is immaterial from whom the assault emanates. There i a right of def~ agaiDlt 
unlawful acts generaJly. even done, e.g. by iJlHne person! (con/ra, the Frencb.literature, 
according to which the defender is then in a state of necessity), ~.w or a:11dren

• (see. 
for instance Art. 57 of the Sudanese Penal Code). A right of defence exIsts even aplIlst aOlm,ls 
used as inst~ments in the cases provided for by Art. 32 (1) (a); in other c;ases of auacks by 
animals, the provisions of Art. 64 (c) or 71, as the case may be, are applicable for when an 
animal is not utilized by a human being, the attack may not be deemed to be contrary to the 
law. A controversial issue especially in france (see also Art. 60 of the Sudancsc Penal Code , ode f MI' ). .. ... ~ .. a ":"ht of defence 
or Art. 99, first and second par ,of the Penal C . 0 a aysaa ~ w~.... . --. teeks 
exists when an unlawful a. . ult is don by a public aervant. Thus If A, a pollCC ofticer. . iolatio of Art 33 (S) of 
to carry out a search under a v (fan in B' house after 6 p.m. In ~ n . f 
the Criminal Procedure Code, is B cnlitl d to prevent him from delns 10, even by the ute 0 



violence, should A endeavour to force his way into thehousc?The French CO ts ~ . 
b ld th h I hi · " ur ,lonnstance, 

~ave e d ~t t he ~t zenhs J~ ou d blindly submIt to the act of offie'a! authoritIes, while it 
IS suggeste In t e 'renc Iterature that this duty ceas when th act sou ht t be d ' 
manifestly illegal. On the other hand, according to the above-mcnt'loned C!!Od °th o,ne II 
'hl. f d fi . d ·' . eSt ere 1 no 

n&«t 0 e ence agalOst an act one In good faith by a public servant under colour of his 
office unless the act reasonably causes apprehen ion of death or grevious hurt N 'the 1 
, h ld d' E h' , ' el r so u-tlon 0 s goo In t lOplan law. In the above illustration, A is attempting to commit an 

offence contrary to Art. 415 of the Penal Code and one would fail to understand why Bshould 
be prohibited from invoking A~: 7~ if, by adequate means, he should pre>ent A from carrying 
out a search sought to be done Without due regard for the conditions and forms prescribed 
by law". (Art. 4" S) .. So far as concerns the defender, the question whether the aggressor is in 
good faIth (which, In any event, the defender wiU seldom know) does not affect his right to 
resist the performance of an act which is objectively contrary to the law. 

(iii) As has been said hereinbefore, it is not required that the assault should constitute a 
criminal offence. Thus a person may, by adequate means, prevent another person from 
publicly ex.hibiting his photograph without his consent (Art. 27 of the Civil Code) because 
such an exhibition constitutes an offenet: within the meaning of Art. 2035 of the Civil Code, 
i.e. the doer is at fault, although it is not an offence under the Penal Code. In practice, 
however, it will be found that th right of defence is almost invariably exercised to repulse 
attacks, whether they be in the form of an act or :10 abstention and whatever the aggressor's 
state of mind, amounting to a crimin J offence, In this respect, it may be noted that there IS 

no legitimate defence against preparatal) acts (CiJTI1ra, LOgOl, op, cit., p. ] 33, who does not 
explain or illustrate hi propor;iti).) ,,:nc ' t ! e' r -c 11 t unlaVrful e en though they may III 

abstracto const itute a th eat () an UliS:lUl l. hiS, t1vwcver, I without prejudice to the cases 
where preparation itself i riminal and a fight of defence accordingly exists jf the condition 
pertaining to the irruiiinence offue assau t is fulfilled; tltu~(i A and B coo&pire to kill C, the 
conspiracy constitutes a threat of an unlawful assault, but not nc:cessarily of an imminent 
assault. bc?sitimate defence is, of course, possible against attemp~ and even against complete 
offences which may Immmently be reiterated. Thus although it would seem that whatever 
reaction a person may have after being insulted constitutes an act of retaliation and not of 
defence, it appears possible to defend oneself against !luch an offence not only by interrupting 
in some appropriate fashion an insulting statement, but also by stopping in the same 
manner the insulter from repeating the insult then and there. 

(iv) While under Art. 71 it is a condition for the coming into being of a state of necessity . 
that the actor should be in serious danger, under Art. 74 the seriousness of the assault is 
irrelevant for the purpose of establishing whether a state of legitimate defence exists. Aa ~ 
been mentioned in relation to Art. 71, the degree of danger created by an unlawful aaault IS 

taken into account only wjth a view to deciding whether the defence is proponionate to the 
attack. So too, the nature and purpose of the attack and the kind of "legally. pro~ 
belonging" against which it is directed, are immaterial. Unlike certain laws which J'CItrid 
the exercise of the right of defence to some attacks against the person or property (see. for 
instance, Arts, 61 and 62 of the Sudanese Penal Code; Art. 328 of the French Penal. 9*. 
the scope of which has, however, been enlarged by the courts), Art. 74 provides that I~timate 
defence exists against attacks endangering any rigbt, i.t'. in Jhering's tern aoy '"~t 
protected by law ("un bienjuridiquement protegr in the,Fren~h te~t of Art. 74), such as hfe, 
bodily integrity honour sexual liberty or propeny. ThiS ArtiCle IS more general as regards , , Code h'ch tated that 
the interests at stake and their holder than Art, 145 of the 1930 , W I 5 • 

Uthere is no punishment for the man who commits a crime In defending hi~f .IIJOIt a 
strong man, if he thinks that he is guarding and saving his life and honour, blS money and 
family". It is irrelev' nt whether this inter t is that of the der~er or of another ~ 
(see para. 2 (a) infra) a?d ~1so ~hether ,It is of a private or pU.blte ~at~re.~n some ~blic 
doer who acts primarily In hi own Interest at the me time mdlJ'CC Y ~ of 
interests (e,g, if A prevents B from poisoning his (A's) well. A prevents the corom .... 

on 
an 
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offence under Art. 506, whIch is UJ offence against publi\; health) H 
bl ' . t 15 t t k h . f . oy,0;;\ er, en purely 

pU Ie m ert:s a.r a s a e, t ere I, 0 t n a duty and not a mere r'sht t d r d h , Art '. of r Co . , I 0 elen t em (see 
for mstancc, . (~o the nstttutJon and Arts. 267, 344 an 438 of th Penal ode), ' 

(c) All the abo'\-e conditions must be fulfilled so that a sItuation co .' t be' 
f d r ' " m 111 0 'lOg where 

an act 0 elcnce nay legItimately be done. Wh ther the defenuer is In tho t . .' , 
. be d 'd d b '0' . a Iluatlon IS a questIon to eel e y ollJectlve standards and the obscr at ion made ' thO . 

d A 71 . l'd h' In IS connection 
un er rt. rema~n va I Cre. The. subjective conception upon which the whole Code is 
based docs not entaIl that a person IS In the said, ituati m merely bcc-dUSC he berth he 
is ~nlawfully. a~tacke.d or faced with ~~ imminent and unlawful attack. So that ~~ 74 a~y 
be .I~voked, It IS a sme qua non condItion that the doer should, in fact and not only in his 
~pml~n, be so attac~cd ~r threau:~ed. When this requirement is miSSing, the doer act5 in a 
SJtuatJOn known as Imagmary legitImate defence and the question whether his act is lawful 
simply cannot arise. This point was made clear during the debates of the Codification Com­
mission when, a?sw,ering the collten~i~n that "Art. 68 (now 75) does not take sufficiently into 
account the subjective nature of legitimate defence, as is shown by the fact that it makes no 
mention of imaginary defence", the drafter of the Code pointed out that "in the Article in 
question, subjectivity plays a great part since the court may go as far as exempting from 
punishment a person who, out of fear, urprise or excitement, exceeded what ",as necessary 
to repel the attack. These conditions are purely subjecti"e. But the probk:m of imaginary 
defence has nothing to do in this Article, for what does it mount to? Either the defender 
misapprehends the situation of -act an arllneously belicves that he is threatened, in whICh 
case Art. 69 (now 76) applies sin , listake of fa\.1 is con1l11ltted. Or the doer hooestIy 
believes that he is entitled to . ct in si ati n hich h correctlyap reciafes, in which case 
Art. 71 (now 78) applies sine.. • i ke f Illrrft 'd 'The saId problem, therefore, i 
to be r solved I!XC uf>ivc.y in al.cordancc VI h thcs' t",o PlovislOns n:gardlOg nUstake." 

2. It is only when a sitUation of tile kit d lk ribc.:d ab()\e e 'ist tha the doing of an act 
of defence is lawful. However, not any act rna)' be done to repulse any attack and the exercise 
of the right of defence is ubject to rh following onditions, which are to some extent similar 
to those governing the doing of a nee ary act under Art. 71. 

(a) The holder of the right is anyone. rt. 74 states that an act of defence may be done 
under the necessity of defending either oneself or aoother person, which, incidentally, 
explains why the expression "legitimate d fence" is more adequate than "self-defence", It is 
not requircd, therefore, that the act of defence should always be done by the person who is, 
or is about to be unlawfully attacked~ Such an act may be done, not only to proteCt one's 

, • I -

own interests, but also those of a third party (as he may l?e unaware that hIS mterests arc m 
danger or for SOme reason incapable of repulsing the attack himself), whatever these 
interests may be (contra, see Art. 2039 (b) of the Civil Code, according to which one 
is not justified in defending the property of another person). It may be n~ that. 
when the right of defence is exercised for the benefit of another person, mlS~es arc 
likely to occur, which are not mistakes as to the imminence of t~ assa~lt, but as to .ts un­
lawfulness (e.g. A prevent B from driving away in C's car, not Imo~mg that t~ car was 
lent by C to B' or A erroneously believes that B is raping MISS C when m fact the mtetcoUr9C 
is not against her will). Cases of this nature amount to imaginary legitimate der~ ~, as 
mentioned above are to be dealt with in accordance with the provi ions regardlDg miStake. 
The court must then examine, as in cn~ of imaginary necessity, whether the accused would 
have been entilled to invoke Art. 74 had he committed no mistake. 

(b) Art 74 states th t an a t of defence "shall not be punishable if the assautt or threat 
could not 'have been otherwise,ftvertcd". (Note that, in the ca~ of a t~reat, what ~ sough~ 
be averted is not the threat itself but it carrying out), TIlls reqUlfcment. sundar to of 
"necessity" requirement in Art. 71, raise, t~ contro,ersiaJ ~i~n W~~~gh' 
defence, like a necessary act, rna. be done only In the las! resort. that IS. ~ Y the lice) than 
in jeopardy cannot be protected otherwi (e.g. by runmng away or callinJ po 
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by causing harm. For instance, A sees B who i attempting to remo··e h f' 
, dAr '. • a cavy statue rom hiS 

(A
b 

s). gar
h 

eo.. IVes nefxt
h 

to a ~oJ.ce ft lIOn and, if he telephoned to the station, he could 
o taln t e assistance 0 t e police hefe re the: . tatue is removed. Sho Id A II th r 
is he entitled personally to defend his property? U ca e po Ice or 

The records ~f th~ Codification Commission do not chlrify the point whether Art. 74 
means that one IS entitled to take the law into one' hands in an)' case of an unlawful attack 
~r only whllen(the 'raw ~nn(/t be enforced otherwise than by repelling the attack or repelling 
~t pers~na y se.e, or IOstanc~, Ar;t . ~9 of ~he Sudane:;e Penal Code which slates that "there 
IS no flght ~f PTJvat~ dc~~nce In cases 111 whIch there is time to ha e recourse to tilt protection 
ofthe pu~"c authofJtI~. ). On the ~n hand, one cannot fail to point. not only to the emphatic: 
reference m Art.1i!0 the necessity of clf-defcnce". but al 0 to the striking similarity in the 
wording of Arts. 11 and 74 . .aoth Arti les require that the danger could not have been 
otherwise averted and thc~e app ar~ to be I 0 decisive re.1Son why this condition, which under 
Art. 71 means that the domg of th act must be truly necessary, should mean something else 
under Art. 74. Bearing in mind the ourccs of these two Articles (Arts. 33 and 34 of the Swiss 
Penal Code), it is pertinent to recall that, precisely bccau c this similarity does not eXISt 
between the said Swiss provisions, it was held that "had it been the legislator's intention to 
allow defence against unlawful attack only on the condition that the danger could not be 
otherwise averted, he would have expressly so provided for in Art. 33" (ATF 79 IV 148, 
JdT 1954 IV 34). Since the Ethiopian legislator has "exprC$Sly so provided for" in Art. 74, 
one may tcnd to think that it is because he ha in mind omelhing which the Swiss legislator 
did not have, namely that the right of defence m:JY be exercised ~I)' 'UbsKljarily, On the 
other hand, it is worth noting that lhe similarity betwccn Art . 71 and 74 does not extend to 
the definition of excess of neccs ity and defence respecti'r'ely contained in Arts. 72 and 7S. 
According to Art. 72, the doer is punishable "if the abandonment of the threatene<irightcould 
reasonably have been required in the circum t:Jrlces". This condition does not appear in Art. 
75 and this implies that, when a right is tbreatened by an unlawful attack, its abandonment 
cannot be required. Hence if the alternative to flight is abandonment, there is no duty to 
retreat. 

This conclusion permits suggesting the following explanations for the case where the choice 
is not between flight and defence, but between personally defending the thtealened riaht and 
calling the police to defend it. Admittedly. ~o far as conc:ans tbe assau1ted penon, the 
position is tbe same whether he runs away or calls the police since in either case he does DOt, 
properly speaking exerci his right of defence (see the above-quOled ATF 79 IV 148). Yet 
so far as concerns' the fate of the interest against whicb the unlawful assault is directed, ~ 
pOsition appears to be rather different. In the first case, he who renounces to defend this 
interest by running away sacrifice. it he defends it while runn!9& w y; ace ATF 86 
IV 1, JdT ]960 IV ]44). wh reas in the second case h does not sacrifice it by callipS the 
police but entrusts its defence to the police. The issue, therefore, is not whet~ he ~ouId 
sacrifice his right rather than protect it, but whether he should directly ~T?tect ~t by b. a'?' 
act rather than protect it indu-CCll) by having recourse to the authontleS,. ~ the said 
inter~t is not to be • crift d it seems th t, if the alternative to direct protection IS ablDdon-

• f ~ ment, the act done by the defender personally is necessary and, .by ~y ~ COI1IOCl , ' 
lawful (unless it is exce ive) while jf the alternative to direct protectIon IS II1dired protectiOn, 
then the act done by the defender personally is not necessary and is, by way ~ ~ 
unlawful, though excusable . .-what is in question here. therefore, is ~ ~ n&h~ bu:: 
a uch, which right exists by the mere fact that an unlawful tiSaull IS taJring p • Thus 
manner in which it i exerci ed, i.e. the adtquaC)' of tJi rnea!U used tQR I the.~ttack, '00- on 

with Art. 74 as,with A¥t. 71, the "necessity" test act~n~ is in*parab~ !~~mJthe = da 
nlity t, test (see para. (c) infra.). What the law reqUIres In any event IS J48r;po odru words 
rna 'ens de d~rens~, non ce/(e de la defen e com.me telle" (ATF 79 IV but t:e doing or ~ 
what must be necessary is not gener:llly the domg of an a~t of defence~ decideI in 
particular act done in any particular case. Consequently, it the assaul penon 
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favour of personal action when indirect protection could have bee bta' db' 
police, he decides in favour of means of defence which cause m rne °b meth y callmg the 

d if 
" 

0 arm an would have 
been cause the po Ice had been called. In this sense he goes "be 0 d the 
averting the danger" (Art. 75 (1) and, since he misu~ his right or~en'" h~ctsct~lry for 

1 ful b t bl Th 
.. .. h ...... , I a IS no onger 

~w , u excusa e. ere I ore: t . e defence, as a rule, is not Ie 'timate if the threatened ~ 
r!l!!lt ( .. ) could b.!lve ~ effectIVely prot~d by calling e poli.cc" (Logoz., op. cit., p. 135). 
Wh~th~t could have ... _ ~ pro~ted I a ~on to be decided bY...Qbjc:ctive as well as 
8uhjecU~c standards. It IS ~t sufficlent that the possibility ofhavingrecourset th lh' . h uJd h . d" al 0 e au on--
tIes soave e)(lst~ ; It IS so necessary that the defender should have been of't 

( he 
ot . . k aware I 

i.e. was n mlsta en as to the necessity and proportionality o~' defens:e) 
reasonab!; have .be~n expected to take advantage of it. Furthenn<ic, one may tend to think 
that the necessity: test ~hould be applied rather liberally when~ gh the danger could 
have been avertec1 by caUmg the ~}ia:, the defend r who personally took action used means 
proportionate to repel the assault and did not, theretore, cause more'harm than that which 
t~e poli~ might have caused ~ for ~ne must remember that, if M did not call the Police, 
hiS act IS no longer lawful and thiS leads to the somewhat shocking but una\'oidable 
conclusion that legitimate defence is possible to r ist this act. This, however is without 
prejudice to the cases where this act is lawful under legal provisions 0 er USan Art. 74. Thus 
if A, though he h~ enough time to can the p?>licc, is able to prevent his stalUe bein~ed 
merely by arrestl~ B, the fact that he snoul<fhave called the police Is irrelevant in the 
particular case ; even though one should bold that Art,14 does not legitimatnbC amst. A 
is in any event <luthorized to make this arrest by Art . 64 (0) of the Penal Code and 50 of the 

Criminal Procedure Code~ -

(c) An act of defence is lawful only when it is "proportionate to he needs of the cue". 
This condition calls for the sam observations a have been made with respec::t to the pro­
portionality requirement included in Art. 71. In deciding whether this condition is fulfiDecl. 
having regard particularly t("the danger and the gravity of the assault and lIE ~ 
of the belonging to be de ended' , c r m, ore app Y subjective or:at 
ulatively subjectIve standards". As with necessity, 80 with legitimate defence, a comparison 
must be made between the harm caused by the act or defence and that which the dcfcndcr 
could reasonably fear. In this respect, it may be noted that, when an attack eodanIm several 
interests, the question whether the defence is proportionate should be resolved by lakinl into 
account the more valuable of these interes or instance if A says to B .. your 
your life" and B kills A, he may invoke Art~ as he cannot IS property without 
piilcing his life in ~r it is actUally his Ii e which is timatel at stake. Whether or not ...t 
would cam I t his thr~t is i . 'al so long as reasonable gr • in the c:ircWD-
8ta ces, to believe that he is in J?Cril of his life. The same 0 s g n the purpoIO of tile. 
attack changes while the attack is helOg performed, be it for a ~n aunbutabk to the 
defender himself (~.g. because he showS hia detenl?ination to ,repel the attack; ICC ATP 79 
IV 148, IdT 1954 IV 34). Thus if A. when in the act of mnovmg a statue from ,. ~ 
sees B comjng towards him and pulls out a gun, B. who had originally come to ~ &is 
property, i then in peril of his life; if he kills A, his act, which would have bec~ diIprOpor­
tionate had A not pulled ut a gun, is lawful since, at the time of the .def~. I! • DO tonscr 
his property but his life which is at stake. The proportionality conditioR lID~:t 
that regard must be had not only to the respective importanco of the inIeIeItI dID 
also to elements such as the weapons, if any, used in the attack and the defence. and 
respective sex, age, strength or atate of health of the aggreaor and tho dcfeoder. 

Without prejudice to the cases where the defender is mistaUo as to ~ :::=:.~ 
the defence (e.g. A believes that B threatens him with a ~1 gun while u!.. till lief) • 
pop-gun; Miss A believes that B is about to rape ~ ~ be ooIy !» and ~ 
defence is legitimate when the court is satisfied tba~, ~ vie'!' of ~ 1'biI 
circumstances of the caae, the defender exercised hIS riabt ID a ., I.A d.. 
be 80 even when he caUlCd more harm thaD be bad .-oaa to 
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objective disproportion between the value of the right prot t d ( , 

th

. f h ec e r. g. sexualmt......;ty) and 
, e consequen~ 0 t e act of defence (e,g, dcath of a human helD' In the I -!Y' . , 
IS a matter of CIrcumstances wh ther lh dc~ nee is proporf t ~ h' as~ analyus, It 
imposl'ible to Jay down precise crite. ia enabling on to d~Ut~a e ,anh ~,thlS explaJ~ w,hy it is , h' h h " I IOgu WI out hesltauon tho 
case In w IC t c proportIOnablY reqUIrement is salif>fied r th . ". 

H h 

' rom osc 10 whIch It IS not 
cnce t propositIOn that the defence is legitinMte wh n the court pi c' . If'" be ' r th ,, ' • IOgltse In t shoes-

o ehacclud~ 'II' arrives a~ the conclusion that il is not man'restly excessi 'e, as it would be if 
one s ou ,.1 someone In dcfcndlO' onc's property (LOgOL, op. cit., p, 135), 

3. An act ?on~ i~ rc~lIing an unlawful as~ault by prop rlionate mean is lawful and is 
therefore, qUite simIlar In nature to those "acts one in the cxcrci of private 'ghlS ,~ 
b 

I " h' h . d . n recognlau y aw v.: IC are mentton In Art. 64 Ie). Althou ,tl Art. 74. unli e Art, 33 of the Swiss Penal 
Code whIch clearly statcs that a per n wbo is unlawfully 'Ittackcd "a I d '/ de l' .. e rOI repoU3ser 

attaque , does n~~ expressly say that the doi?g of, a s of defenee is,erizcd by law) it 
has, always been taken for granted by the CodIficatIon Commission that a person is legally 
entalled to repulse unlawful attacks, as it coru;tantly discussed " the right of legitimate 
defcn~" ,<sce a,t 0 ,the French tex.t of Art. 699 (I) \ h'ch mentions the excess "du droit M 
necesslttF -which IS wrong, as a c ry act is not lawful-"uu de I~;time difoue"; read 
also Arts. 2039 (b) and W67 (2) of the Civil Code in conjunction with Art. 2035 of the same 

Code). I: .logically follo,ws that Art. 14, v. hi~111 gitimates the intentional doing of harm. Q fortiori 
1egltllnates the domg of harm by n glJger.ce. One ould often arrive at absurd conclusions 
should one hold that a person who repels an unlawful assault by adequate meana is DOt 
justified unless he intentionally causes the harm actu liy done. and it must rather be bdd that 
nothing in this Article "permi one to Y that the defender is not liab}e only when he 
intentionally brings about the result ensuing from the act of defence" (ATF 79 IV 148, 
JdT 1954 IV 34). In other words, the doer is under the obligation to use adequate means but 
under no obligation to ex.ercise care in ing them or to avoid causing a harm wbicb he is 
authorized by law to cause. Art. 74 apphcs, therefore, when a person in peril of his life pulls 
out a gun with the intention of intimidating his aggressor by shootin! in the air but actuallY 
hits and kills him. This holds good, however, only insofar as harm is done to the agreIIOl' 
himself. For a person is liable when he injures an il1Doctnt third party in ,.tling an unlawful 
assault (Logoz, op. cit., p, 135), Yet it will then have to be examined whether or not he V1' 
in a state of necessity vis~a.vis this third person, Although Jegitimate defence constitutes a 
pecial case of fleceS ity. Arts, 71 and 74 do not exclude each other. If they did, the defeodcr 

would only be clltiU d un er AT., 74 to cause harm to the ggrcsso
r 

in ewcisinl his right of 
defence and he would not bejustified under Art. 71 should he encroach upon a third penon's 
mtere ts in exercising this right; 0 far as con~rns the means whereby be mayawet thedaJller. 
he would. th cefoTe be in a less favourable poSition than a person acting in a atatc of ..... 
sity. "In practice. ;here may exist nO possibility of defending oneself. for instanCC because 
the ~ggressor is much stronger than the defender, The latter may then be in a state of ~ty, 
that is, he may be inCllpable of verting th danger created by the agrcssor ~ than 
by causing harm to 3. third party. There appears to be no reason why a penon subjected.to 
an attack which he cannot successfully resist should be deemed not to be in a sta~ of oecasttY vi8-a~vis persons other than the '~ggr or" (ATF 75 IV 49. JdT 194~ IV 48; a~. solu­
tion will be found, f.g. in Art. 63 of the Su~nese Penal C-O<ie, ~hJCb states that 'if 1ft :: 

ex, rei. of h right of private defence 3!.ralost an assault wbicb reasonably ~ tbIl 
apprehension of death, the defender be so situated that he cannot c«ectualIY txa'CIIC 
right without risk of harm to an innocent person. his right of private defence extends to the 

running of that risk"), 
So that Art. 74 may be invoked, it is required, not only that .s stale of IcIitimale ...:= 

should QJ2icctbicUy xist, but ol'o that ~he defender should act WIth ~ knoW1edID ~ 
to perform a lawful act. 0, ct .... hich is objectively one of ~encc IS not Iawfui....:.......rM ~ 
when the doer either (] not n~" th, e' in a state of legitImate defence or ...... -
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aggression with the intention (dir ct or indirect negli . 
the aggressor under the guise of exercising hi; right gc~:~ot sufficmg) of cau ing harm to 
subjective conditions are fulfilled the defender is not 0 . h e~~. When these objeCtive and 
by law, This authorization, how~ver, applies only to ~~~I:: e as hc does an act author~zed 
the defender of his duty, e,g. to come to the assistance of the

o
; defence ~nd does n~t relteve 

(Art. 547 (2» or to report the aggrcssor's death to the auth 'f ggr~sor 10 appropna~ cases 
comply with this duty is not excusable under Art 75 ,ond les ( . 795 (~», Any failure to 
legitimate defence. . as 1t oes not constitute an excess of 

Article 7S. Excess in self-defence 

(J) ~hen a pe~son ~n repelling an ,unlaw Jul assault exceeded the limits of self-defence by us; 
dlsproportlOnale m£'ClII$ or gOlllg beyond the (lCls necessary for averting the dancer t~ 
court shall, without restriction, reduce the penalty (Art, 185). ' 

(2) The court ~ay impose 1UJ puni,~hmenl when the excess commUted was ~ to excuMible 
fear, surpTlse (IT excitement cau ed by the as ault. 

(3) I~ the ClMe of acts exc<'edillg strict rTf-dr/tllce he who reptlled the assault shall remai 
Civilly I ;ab/e for tll£ injury cau 'lib-' his t:X.Ci!SS.- 11 

Ar!_ 75 is, in a se,nse p ra e1lO Art 72, Li e th latter provis'on, which states that a person 
who IS, ba lcally, 10. s t f I ity ot u t'flab but cusable when he uceeds the 
~equlr ment of n~:;lt}, th ~ i ern th t an act done in a Sltuation which 
18 basically one of legitimate de.ence is not 1a ful, but· cusable, ~hcn the defender eaceeda 
the requirements 0 legitimate et ceo In both , th re i a failure to comply with the 
legal conditions governing the performance of the act. Arts. 72 nd 75 differ, however, as 
regards both the definition and effects of the excess. 

1. The defender is deemed to exceed th limits of legitimate defence when, in repellins an 
unlawful assault, he uses disproportionate means (want of proportionality requirement) or 
does more than should reasonably be done to avert the danger (want of necessity require­
ment). Yet insofar as these requirements are inseparable, this distinction is not strictly 
necessary (see, for instance, Art, 33, second alinea, of the Swiss Penal Code, which men 
generally to the case where "celu; qui repollsse une auaque a excede Its bomu de '" uti'ime 

defense"). 
(a) Regarding the first case of excess, what should be taken into account. it seems, is not 

the proportionality of the means used, but that of the defence itself. What Art. 75 (1) ac:tually 
implies, therefore, is that an act of defence is not lawful when the defender caUICII more harm 
than that which he had reasons to fear, i.e. when the defence is, in the tenDS ofLotfOZ, "mani­
festly excessive", As has been mentioned in connection with Art. 74, this, boWeVCt, docS not 
mean that there is an exec s when "tile abandonment of the threatened riabt could reIIOfIIbly 
have been required in the circumstances", nor does it mean that the defence is dispropOr­
tionate for the sole reason that the harm done is objectively gra\'el' than that whicb the 
a~sor sou t to c Thus if A hoots B so as to prevent him from abatnldina some 
property of minor v ,t e defence is manifestly disproportionate neither becaUIC A should 
tolerate the theft nor because he uses a weapon while B is unarmed, but bcca ~YOD tbouIh 
he is entitled to dcfendhis property, be is not entitled to defend it in such a radic:al manner, 

(b) The second C:lse in which n nct of defence is unlawful is that wbcre the ~ .. 
beyond what is necessary to repe I lhe; unlawful assault, Although tberC may appIII' to be no 
dift'erence between this situati,m nd the pr ina one, what is meant is that the cloIriI~ 
justified whether the excCS accompanies or follows the attack. In ~ ftnt ~ dI[e be . 
is punishable because tee ~n e Itself is disproportionate while m the .-.- cue .. 
punishabl to do harm even though this is not aeceI8II1aial:e

tbe
:.--_-
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has already been repelled in an adequatl< manner. Strictly speaking therer h 1 
~d b' If h ' 1 . da ' lore. eno onaer 

e enk.s Ih~se as the lSbeaDO . on~er In nger. Thus, if A strikes B after repelling D's assault by 
knoc 109 l~ ou

1
t, d~ffi til ng IS u~lawful. It may be mentioned, incidentally, that cases o(this 

nature I~ay I~'O ~e .1 h cu ~e~.tl~~S as to evidence for if B suffers injury it will be necessary 
!Of eBxam~e w ct erl l~ . as. nhm lcte~ while A wa defending himself or thereafter; so too, 
~ . sUl1e~ severa mJunes, t e qU~~lIon will be whether all or some of them have been 
mfllcted while A was properly cxercIsmg his right of defence. 

(c) As has been m ntioned before, it is immaterial for the purposes of Art. 74 whether the 
defender " by his own fault placed himself in the ituation involving danger". Unlike Art. 72, 
Art. 75 (1) does not provide that the actor is merely excusable when a previous fauJt is 
attributable to him. This, however, is naturally without prejudice to the case where he 
deliberately places himself in such a situation with a view to taking advantage thereof and 
committing an offence. In uch a CaBe, he will not even be exeused under Art. 7S just as the 
doer of a necessary act would not be excused under Art. 72. On the other hand, if this fault 
consists of a mere imprudence or negligence, he will be justified under Art. 74 while the doer 
of a necessary act would only be ex.cused under Art. 72. 

2. The defender who exceeds the limits of legitimate defence is liable to punishment He 
is criminally (and also civilly, as Art. 15 (3) recall rather unnecessarily) liable for the harm 
done. Yet the fact that he acts in a ituation which i'l basically one of defence operates as an 
excuse and he is, therefore, liable to a p I ishmcnt which the court has under Art. 1~ (1) the 
duty to mitigate in accordance with Art. 185 (note, however. that mitIgation i optional 
according to the Amharic text or thi Article as it i , also, in cases of ~ of neceaity 

according to the Amharic text of Art. 72). 

The difficulties that may be encountered in applying thi provision in view of Arts. SlA (a) 
and 542 (1) (a) have been pointed out before (see para. 5 in com~nlS under Art. 72).1u bas 
been said, Art. 524 (a) simply caMot apply in cases of excess of necessity and is apperently 
meant to deal with cases of excess of egitimate d f, nee in which the bam done it t1agrantly 
disproportionate to the harm feared. Yet one fails to understand not only why other cues 
where the defence is manifestly excessive should not come within this Article (e.g. A kJlls B 
who is attempting to steal his dog), but also \ ,by the actor should then be deemed not to be 
in "a true state of legitimate self~defence" as the question of execs does not arise unless he 
actually is in such a state. Thus Art. S24 (a) means that one who kill5 another in resisting the 
commission of an offence of trespass is guiltr of extenuated homicide and not, as Art. 15 
would lead one to condude, of e. cusable homicide. This entails that the doer may not be 
charged under Art. 523 (homicide in the stl,;ond degree), the punishment beblg then ~ 
in accordance with Art. 7S; he must be charged under Art. S24 (a), the co~t appbcation 
of Art. 75 being then excluded, so that he may not be exempted from pumshment if' the 
conditions laid down in Art. 75 (2) are fulfilled. It may naturally be ~ that ~~ 
prevents the court from !lpplying Art. 7S even though ~ aocu~ 11 cba~ 
extenuated homicide. Two reasons, ho",:e\,er, seem to militate against this IDtcrpretatiOn. 

Firstly Art. S24 (0) would clearly be purposeless if it were not taken to be a spedaI ~ 
in comparison with the general princip !love~ing the assessment of the ~~ : = 
of excess of legitimate defence and did not prevaIl over Art. 7S. For what 11m ~t 
cases is the minimum of the penalty to be ordered, if any, i.e. to what extent the be ordered 
may be reduc d or whether there are any ~sona why. DO purushmeDt ~ich IIIUIt (~ 
This being so, it is of little im~rtance w~at ~ the maxun.u~ of the ~Art. 523) or five 
may) be mitigated or may be dIspensed Wlth,l.t. whether It IS twenty,,*, wiD II 
years (Art. 524). If it is held that Art. 75 applies in addition to Art. 524 (a~ Art 
regards th senten ,£C.1ch the sam result as it w~ld were: the accusccl the IC)oCIIIId ~ 
523. the more 0 since the k.ind of mitigation provided for by Art. 15 is mitiptioo under 
mitigation under Art. 18.5, as dis ingui h~ fr~m tbe so-called = delignocl to restriI:t 
Art. 184. Logically. therefore, there IS no POInt JO Art. 524 (a) un 

- 229 -



the court's powers concerning mitigation of, or exemption from pun,'shme t 
th I

· 'fi . &' I . ,n. n other words 
e on Y Just! cation lor t le eXIstence of the said Article is that it mak . ' 

provisions of Art. 75. If the latter Article applies concurrently witl thc
CS 

n excehPhon to the 
d Art 

. . . 1 ormer, t e exception 
ceases to operate an . 524 (a) might as well be omitted altogether. 

Secondly, as noted in connecti n with Art. 72, the concurrent application f Arts 75 d 
524 (a) would mean that the same fact i taken into account tWl'ce firotly o. n~X an r . . ' ,~ as an IOfi" ... lent 0 
the offence of extenuated hOJntClde nnd secondly as ground for reduc' d' . 

. h h . h 'bed f . 109 or Ispensang 
Wit t e PUOlS menl prescn or thIS offence. Yet such a course is expressly prohibited by 
Jaw (Art. 79 (2» a~d what is true of extenuating .circumstances should a fortiori be true of 
excuses. It would, It seems, be as wrong to assess In accordance with Art. 75 the sentence t 
be p~d for exten~ated homidice. as it would be, for instance, to apply the provisions con~ 
cemmg moral coercIOn together WIth th of Art. 80 or to hold that a mother convicted of 
infanticide should be liable to a penalty reduced under Art. 49 by reason of the fact that the 
delivery or its after-effects rendered her partially incapable of understanding the nature of 
her act, whil~ it is precisely because she is conelu ively presumed to be partially n:aponsiblc 
due to the saId fact that she is convIcted of infanticide, and not of homicide. 

All things considered, there is no doubt thal Art. 524 (a), and for that maUer Art. S42 (I) 
(a), ia quite unsatisfactory. On the one hand, it does not, strictly speaking. apply in cases of 
excess of legitimate defence any more than it d in cases of excess of necessity. If thea: is 
no true state of legitimate defence, the act r is either fully punishable for intentional homicide, 
whether in the first or second degree, or punishable for homicide by negligence since he acts 
in a state of imaginary defence. On the other hand, assuming that it governs cases of CXCIeII 
of legitimate defence, it applies either su ~ect to the provi ions of Art. 75, in whIch cue it is 
purposeless, or to the exclusion of thl.::Se provisions, with the absurd consequence that the 
doer may be treated more leniently \ hen the defence is more disproportionate than it is in 
the case where one kills another in resisting trespass. Ho\\ever, if Art. 524 (a) is not to be 
disregarded altogether, it must be deemed to apply in the latter case. As for the CODtrmaSiaJ 

question whether Art. 75 may be invoked in addition, it might, it!lCClllS. be RSOMd in favour 
of the accused and answered in tbe affirmative regardJe of the fact that thIS intcrpntation 
renders Art. 524 (a) practically u e ess. 

According to Art. 75 (2), the court may go beyond free mitigation; it mayexcmpt tbeactor 
from punishment when it is satisfied that the excess is due to the fear, surprise orCKitaDrlDl 
caused by the assault. Hln evaluating the excess, the judge must if possible pot himlclf io the 
place of the defender and imagine his state of mind at the time of the attack. If this payc:bo­
logical ioves . gation shows th t the excessive act was not done with a guilty mind, the ICQIIOIl 
must be acquitted" (Logol, op. cit., p. 136; note that exemption is tbencompuJaoryundertbe 
Swiss Code, which it is not ccording to Art. 75 (2». Altbough the paaae oCtheCodIbtioo 
Commission's records quoted under Art. 74 shows that this solution is i~ by purely 
subjective considerations, some attention ,. fa~ that . tJUs • 
be ordered 00 the so e gI'ound that the defender was afraid, or exa~ u-r-"I" 
the state of mind of almost every person acting in Ie&ili~ ~ ~ ~~ 
subjective therefore in the sense that tbe doer', state of nund aMy JIllti!'Y WUl ...... ~ 
punishme~t; it is no't entirely subjective. however, because it is DOt IIIfficjent tha~"'-: 
of mind should have existed at tho time of ~he attack and have been ~wc:c. the 
attack and it i required, in addition, that It should be ~ thit ; it 
same purpose here as the term "justifiable" in Art. ?9 (I) (d). ~ld:lwlrL.ltDl&.A:IUI""-~ 
fulfilled must, again, be decided in the li~t of all the cm:u~..Iender hal a pI11icUIarI? 
of the defender s ~ona1 charactcristi . Thus the fact that tho """ 
fearful temperament does not suffiCe t'!-,cre8 a condition~Jof~Cl(C."l*.In(tlt of .-.bIe 
itself justifies that he should let his. temperamen~ ~, nor .~be~ou~t :'~~~iiiiillii~ 
~t when aft r ..... Uing the a ult, be strikes hIS ~ 411". . , . ..,. . Jdorn tunC lar PI 
An act of defence is seldom done in cold blood as there IS lID ., dIat dII 
proper mean wbereby to repulse the attack. Hence the propoiltiOD 
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as long us it is not manifestly eltcessi 'e ' hence also the f h 
hence, finally, the rule that the conse(J~encc of an a:t t at ellCeSSeS are likely 0 occur; , ' ' excessIVe act vary d d' 
the ClTcumstances make It understandable that the d ft d 'h ' epen lng on whether 
head. When the requirements laid down ill Art 75 e(~~ er s O~~d have completely lost his 
imposed, the state of excusable fear surpri ~r excite are t ~tl~ ed, and no punishment is 
himself in consequ nce of the assault ~per ltes therefore ~enl m whIch the defender found 

( 3 
" .10 t le same manner as a 'ustificaf 

ATF 7 IV 261, JdT 1948 IV 90), though not for aU pract"ca1 J Ion 
t d f 

' h ' I purposes, Even \\hen he is 
exemp e rom p UOIS ment and the excess IS excusable th f ' . J' h h d 'd ' • e mere act that there IS an exc:esa 
Imp les t at e 1 not exerclSC his right of defence "I'n a bl . . ~ reasona e manner" as is required 
by Art. 2039 (b) of the CIvil Code. Civilly. he I , therefore. at (ault. 

Article 76. Mistake of fact 

(1) WJws~ever commits an offi'n~e under an erroneous appreciation of the Irl« facts 01 tile 
situal101I shall be trled accordms to such appreciation. 

Whe~e. there is n~ criminal illtelltion the doer shall not be punishable. Where Ire could 
hal/e olol'ded the 'm.~take by raking /1m precautions as were commanded by Jais peJOttDl 
~osirion and the circumstances (if lhe (', e (Art. 59), he shall bB punishoble lor M!~ 
m cases where slIch IIcgligena· is perUllized by law. . 

(2) Mistake as to a fact which consll ut 'S a ~pecijied offence shall not exclude 1M ptmWtmnn 
of (he doer for another offence c nstitllf d by the act he performed. 

(3) Tlte offence is committed where there is a mistake as to 'he idelllfty of lhe victim or tile 
objectil'e of the offence. 

The references made hereinbefore to the cases of imaginary nccasity and imqinary 
legitimate defence thro v some light upon Art. 76 which deals with the cases where one who 
ignores or misapprehends all or part of the f. ctua! elements of the situatioa. in which be 
acts, does an act in frte belief that h actually does a different act or an act which will entail 
ditTerent consequences. As is imm diately apparent, a mistake of this kind bears upon the 
doer's guilt and Art. 76, therefore, is not strictly necessary in that itadds little to-~ ruletha1, 
without prejudice to the cases where there is negligence, a person may not be "convicted for 
what he neither knew of or intend d, nor for what goes beyond what he intended either 
directly or as a possibility" (Art. 58 (3»), 3S the "awareness" component'of intentiooal auiIt 
is then vitiated by the mistake. This is also what Art. 76 (1) implies when it states that a penon 
who commits an offence in CQ!l&egllCn~of an erroneous appreciatiob of the true fIICtI ci.JbD 
situation must be tried as thou the it at ion which he believes to . did ac:tuaDy.aiIt. 
Unlilfe . concerning impossible offences where a mistake of fact operates to cIeIri­
ment of the, doer because he believes in the existence of a situation which, did it exist, would 
be s favourable to him than the true situation, Art, 76 provides for cuea wbere this mktab 
operates to his benefit because he believes in the existence of a situation which, did it exfIt, 
would be more favourable to him than the true situation (to the same eft'ec:t. lee LcJcoE, 
op. cit., p. 76). This difference is made clear in Art. ]9 of the Swi1s Penal Code whicb sta1IIII 
that the offender must be tried nccording to his own appreciation of the facts ",; t. bd tit 
fal/orable" (see. for instance, ATF 75 IV 65, JdT 1949 IV 87). 

1. A fact within the meaning of Art. 16 is any event, circumatancO or quaIi~ or. ~ 
or personal nature the existence or non-existence of wbich aft'ccts the court. dedlion aD 

guilt and/or sentence. It may consist of a phenomenon perceptible .bY the -('0(' = 
mistakes arsenic for sugar) or of a state of mihd (~.g. the doer belieWI dlat IIOIIJDOIIe wbicb 
to kill him) ana it i immaterial for the purposes of this Article wfie16Cr die ~to -, boIievinI pig- to - • 
the doer is mistaken concern him personally (e.g .. he mames ~ to be 
widow r) or not (e.g. he h. e, ual intercourse ~Ith a .w~ .wbom be tbe 20& ' • 
unmarried) and also whether its existen or non-e, lStence IS conditioaal apoD pi 



of a certain legal ~tatus or the exi tence of a certain legal relationship ( • r . 
public servant, r th ' own r of some ~ ropcrty, or the relative of ome~' qua Ity 01 bemg a 
82 JV 198, JdT 1 !J57 IV 68), A egal prov; ion, however is not a fact an" fSOA nt ;7

5ee
6 ' a ,so A ~F 

th f h h d 
' , ' ' u r, IS mappllc-

able, ere ore, ~ ell t c oer IS tnlstaken as to the legal consc"uenccs of t h' h he 

d 
' ' , h f I I '1 an ae w Ie 

oes m a sllUatl n t actua e emenl<, of which arc known to him and correctl . d , " y apprcclate 
by him (e .g. he ha. sexual mtercourse with a woman whom h knows to be led b 

1
. h hi' a- marT ut 

be ,eves t at s eon y commIts an Ollcnee, or with a girl whom he knows is aged .-
h b l

· h tl " . d ' 8eYenlU>n 
but e e leveS t at liS IS permltte by the law). 

• (a) Art. 76 may be invoked fi tty when the doer is mistaken as to a fact which is a material 
ingr di n.t f an offe~ce. Thus if , A sh<>,<>ts something which he takes to be a gazelle but 
actu~llY IS B, he certainly has a des~r~ to loll, tho~gh not the desire to kill a hUll}an being. al is 
reqUIred so that an offenee of homicide be committed, since he does not know ~t his target 
is a human being; he may no~, therefore, be found guilty of intentional homicide. Similarly. 
if A, after shooting B with the intention of killing him, buries him in the belief that he is dead, 
but B is still alive and actually dies of sulfocation, A is not guilty of intentional homicide as 
the act done to 'caUSCl1s death (the shooting) misses its purpose and the act causing Hs death 
(the burial) is not done with a view to terminating the life of a human being. as is necessary 
so that an offence of homicide may be deemed to be intentionally committed. According to 
the general rules on causation and guilt, A must be charged with attempted homicide and 
homicide by negligence. So too, if A ha sexual intercourse with Miss B, whom he belie\les 
to be nineteen years of age but actually is six.teen, he may not be deemed intentionally to 
commit an offence in violation of Art. 595 ioee he is mistaken 8S to an essential element of 
this offence, namely lh ~lrl'~ gc. Th, ~an1e 01 s go d when A mistak.es B'I coat for his 
own and ta e il beli villg i 1" LA. .. I.'> 0 1\\ . 

(b) As menl.ioned before, Art 76 may al50 be invoked when the doer is mistaken u to a 
fact which, did it exist, would iegitilTlate or ju ,tify his act (t'.g. mistakes in doingao act of the 
nature defined in Art. 64; imaginary necessity; imaginary legitimate defence). 

(c) Finally, Art. 76 applies when the actor is unaware of the fact that he acts in aaravating 
circumstances or believes to be acting 'in ext~!lWlti.og circumstancca. Thus if A insults I, not 
knowing that the latter is a public servant on duty, he is n.21liable l? the qaravated ~ 
me..J!E provided for by Art: 5~ti1) as he does not know o~ t~ fa~t ~ oo~ueoce of~ 
the penalty is increased, namely the spe<:ial status of the victim. Sumlarly, If A aborts Miss B 
in the belief that she is pregnant as a result of having been raped, he may invoke the cmcn~· 
ing circumstance laid down in Art. 213 even though Miss B fabricated the rape storY to 

in uce him to abort her. 
2. It logically follows from the general rule enunciated aboVe that a mistake or fad II not 

alway relevant. In other words, as is implied in Art. 76 (3). a mistake u ~. fact wbic:h bu 
no beanng upon the doer's guilt or the extent of the punishment, such ~ a mi$l8ke ~.: 
the identity of the victim or the object of the offenee, is not to be taken ,Into a~L M f'uDda­
of this kin~ are sometime. referrtd to as non.funda~tal ~iatalceI, In ~don to 1buI if 
mental or essential mista es which ~\re the only 0ne,s w\t~ whicb Art. 'I .. ~ ..... 
A waits near B's h use w j th the intention of shooting him when he comes .~~-:... 1.. C 

h· . the belief that it is B whlJi: It III".-q" • 
someone approaching the house, he shoots .Im tn. • kDJa is DOt 10 
he is guilty of intentional homicide for the Identity of the h~~n bei~ ~ flO him. 
ingredient of the offence of homicide. So too. if A steals ~ pamtlng wh"'Ut or __ -
is a mere copy of the one which he intends to steal, he ~ ~be~ ~ _ ifcbit 
theft.~ mistake concerning the means whereby the result 18 ~ wbicb . 
result is the one which the offender intendcdto a<:hieve when dom~ the': buriII bill 
abou~. This is not the case in the above iUustratlon of the ~tl:"1s the doII" 
when result i due to concurrent causes (Art. 24 (2», one W 

this act was sufficient to produce this result on! inIofar. 
The principle laid down in Art. 76 (3) ~Idt ~ood, hOWCVCl'ilie .Jar ..... or GIl­

the victim or the object of the off~'Ce"B Without mOuenoo on 
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or extent of the sentence to be pa ~ed, Thus A is not guilty of I'n t h he , ' 1 ' ces w en has lexual 
Intercourse Wit 1 ISS B who, unknown to him is bi~ second cou ' h he , h' \'" ( "lOW om noyer saw 
before tn IS he sre also the abovc case of insults to a pub'ic sen. ant) , 'he 'I 
intentional theft when .hc takes B's coat believing it to be his own' , nfor IS ted

SUI 
tyof , • or 0 aggrava theft 

contrary to Art, 635 (I) (a) when he steals an object which unknown t h" I' , 

I 
'ff, f h ' 0 1m, I a re 111001 

o~e, DI erent rol,n t ese cases ,are the cases of deviation. .. (OOerrol/o irlll,f) in which a resuJt 
dltf~rent from the Intended one IS achieved by rea on of the doer's unskillfuln ~' 

d 
t.....M. h' . k ess, lor U\Stance, 

an not ~use e IS ml ta en as to the true facts of the: situation. Thus if A disch h' 
gun at B with the Intention of killin~ him but he misses him and actually hilS C WhO~: t': 
case m~st be resol.v~d, not by applYing Art, 76 as no mistake is committed, but by applying 
th~ ordlOary prov lsl~n~ concernmg causation and guilt and A must accordingly be charged 
with attempted homicide on the person of B and negligent homicide 00 the person of C 
(Logol, op, cit" p, 16). 

3. As a mistake of fact affects the doer's state of mind, it entails, when proved, legal con­
sequences which may considerably vary according to the elements to which it relates; whether 
or how the actor is punishable depends on the kind of situation in which he believed that he 
was acting, 

(a) If the mistake relates to a constitutive ingredient of a given off'ence, the doer may not 
be deemed to have intentionally committed this offence, whatever the kind of ingredient as 
to which he is mistaken. It j immaterial. for instance, whether he believes his act to be 
ordered , authoriz.ed or justified by Jaw (as when he rrests someone whoe.rrheJAillakes ror a 
wanted criminal or seek.:; i.0 P otcct hin self from what he believes to be a serious and 
immlf,ent dang l o ... n ll.. • a h) or .. J on t .er rounds (as when he thinks that 
the property he takes is his own), In all these cases, his "knowledge" and conteqUelltiy his 
"intent" i not of the kind required by the pro\'ision to which his act is objectively contrarY; 
according to Art, S8 (3). he must therefore be tried as though the situation had actually been 

what he took it to be, 
(b) If the mistake relates to a circumstance affecting the penalty by way of agravatioo or 

extenuation, the doer may not be deemed to have intentionally c:ommittcd the _aravated 

offence or must be deemed to have committed the extenuated offence. as the case may be (aee 
illustrations under para, I (c) supra), 

(c) A mistake of fact relieves the doer, not necessarily of any criminal liability, but ~Iy ~f 
the Iiabi lily which he would have incurred in the absenct of a ~is~k~, If, ~ore. hIS act • 
punishable under legal provisions different fr~m those to wbl~ It ~ objectively ~~ 
these provi ions apply, In other words, a mistake ~ to an an~~t ~ exICRUI~ 
aggravating circumstance of any given offence leaves mtact the doer ~ h~blhty ror -?y 
offence the clements or punishment of which is not affected by the mista e <see, for .awtanoe, 
ATF 841 V 102, JdT 1958 IV 153; ATF 85 IV 76, JdT 1959 JV 10~; ATF 85 IV 189, JdT 1960 

IV 36), ntentionPI pilt 
(i) When a mistake relating to an ingredient or a given offence is such that,!.ec. this oBeocc 

must be excluded, the doer may noo~theless be ~unishcd for ba~~ ':"'~ which could 
by nesligence if h could have aVOided the mistake by excrclSl~ ,rnea). Tbia is to 
reasonably be expected of him in the circumstances (~. 76 (I), ~bIe' whether it 

l 
say that he i not liable only on the condition that the mIstake was uoaYO ~ death of a 
was so must be decided in accordance ~ith ~rt, ~9. Thus a d~.~~_cIruI wkhoUt 
pafent by giving him, by mistake, a poISon mstea~ of a d~g or '%::-I bomicide: Jet -
first che<;king whether hiis allergic to that d~g IS not guilty of commit- mistaboftbia 
person in his po ition should obviously be partICUlarly careful no~ _ mediciDI at 
kind, As he could and sho\lld have ensured that he ac:tua,UY was I. L~;de - ....... 

, L._ dru be is pUOIshablc ,or fIUIlII"" v~ 
that the patient was not allergIC to tll~ g. concerned. the IIIiItIb W8I _vaidlbII 
unle he is able to sbow that, so far as he was the bOttle of DJOCIicine)' Pat ~ G 
(e.g. the laboratory affixed the wrong label onto 
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criminal liability, it is clear, however, that an inquiry into the presence of negl' 
, d' h h h I d 1genet may be dispense Wit w enever t e aw oes not expressly provide for the punishment f negI' 

(Art. 5~ (2), first a linea), ~us if A. i ~istaken as to the age of the girl with :hom :: 
sexual mtercourse, ther 1S no pomt In considering whether he could have av 'ded the 
mistake as negligence is not penalized by Art. 594 or 595 (contra, Art. 191 (3) of ~~e Swiss 
~enal Cod.e .and e.g. AT~ ~ JV 102). So too, if A steals an object which, unknown to him, 
)S of a rehglOus nature, It IS not necessary to examine whether he could and should have 
known of the true nature of tbis object since there is no such offence as aggravated theft by 
negligence. 

(ii) The doer is in any event guilty of any "other offence constituted by the act be per· 
formed" (Art. 76 (2». Intentional guilt, even if to be excluded in relation to a given offence 
may be present in relation to a different offence, as is the case, for instance, when conc:urrcn~ 
offences are committed. Thus if A, in sight of the public, has sexual intercourse with a girl 
about whose age he is mistaken, he is punishable for an offence of public indecency inten· 
tionally committed even though he is not punishable for the sexual outrage; if A shoots Bin 
the belief that he is actually shooting 8's dog, he may. whatever the court'. decision regardinl 
the homicide, be punished for an impossible offence of damage to property (Art. 653); if A 
deliberately fails to come to the assistance of B whom he baa wounded in a state of imaginary 
legitimate defence brought about by an unavoidable mistake or usea, in defending himself in 
such a state, an unlicensed gun, he is punishable for having acted in violation of Art. 547 (2) 
or 764, as the case may be, even though he is not punishable for having caused bodily io,jury. 
The same holds good in cases of avoidable mistakes also (~.g. concurreoce betMen bodily 
injury caused by negligence and failure to assist). Finally, the same holds good wbeo a 
mistake is committed regarding a circumstance bearing upon the punishment to be ordaecl 
with respect to a given offence (e.g. A. who i mistaken as to the religious nature oftbe object 
stolen, is not punishable fOf aggravated theft, but for simple theft; A, who is mistaken u to 
the cause of the pregnancy of the woman whom he aborts, remains punishable for ~on. 
though by a mitigated penalty). By making specific provision for these cases, which few 
codes do, Art. 76 really deals with the obvious as the solution logically flows from the general 
principles concerning cri~nal guilt. 

ArtIcle 77. IaagiBary ofreece 

A person is not punishable for an act 0; omission 7tOt penaliltd by law (Art. 2 (2» nd lito"". 
Iu acted in the ml.rtaken belief that he was committing a criminal oJf~. 

Nothing in this A rticle shall prevtnt the court from applying th~ mtt1$ures f"Oyidld bl Ntldu 

139 tJJtd 144 of this Code. . . tho belief' that it II 
1. An imaginary offence consist! of an ~ct whICh a. person d':; tbc unlawful-

prohibited by law while it actually is not. It IS characterized .by a :IJ
to 
__ :3U1UI1ID 

ness of the act and not, like an impossible offence, by :.= r!I~ In other wordI, what 
Jlle<'\nS used or object aimed at in an effort to produce a merel ita mataial ~ 
i missing altogether is the legal element of an.offenCe, aod not ~ II not puniIhtble. 
as in the ca c of an impossible offence. By stating that an jma~~ of loplitY II eel out in 
Art. 77 draws, therefore, an obvious inference from the pnJlClP 17 wraoalY .... ). TbuI a 
Art. 2 (1) second alinea (and not Art. 2 (2), as the Wittiof Art. .a- ...... ..- Code II it was , .' h tit' an 0 once UO\RII wv _.. • 
person who writes a sorcery book believIng t a IS. . it aauaJ)y no Ion ... )S 

under Art. 40 1 of the 1930 Code is not liable to any purust;':'::: iI • ma- of opinion. 
an offence. Whether there is any need for a restatt.~t 0 ~ pound tbI1 it dilpcll aD1 
Even if one con iders Art. 71 to be a ,*ful ~~O~ onto contravene a Jl()IMIXiIIM' ~ 
doubt that might ari e when a pt~on acts WJth ~ ~ itD1lyappcarquCllionlMetodell 
proh ibition or to di regard tl non~xlstent legal obllp ~D jUldfiaMe Ida aad ~ 
with imaginary offence in a P ragraph of the Code I 
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since the problem of justification or excuse d not pose itself when an act is not ob.iecti¥dy 
contrary to tbe taw. Yet the reason .why ~rt. 77 follow the provIsion regarding mistake of 
act and precedes the one r gardmg mIstake of law is presumably because as 'nd' ted 

above, the said Article also ~rovides for a mistake which. however, is neither' on: o~act 
nor one of law. Rather, It may be called a negative mistake of law; in the cases 
contemplat d. b~ Art. 77, the ~clor does olllclhing lawful in the belief that it is 
unlawful, while 10 the cases commg under Art. 78 he docs something unlawful In the 
belief that it is lawful. 

2. Alth?ugh the doer of an imaginary offence is not liable to punishment, action may (if 
his behaViour comes at aJl to the knowl«lge of the authorities) be taken against him in 
accordance with Art. 71, second alinca, which illustrates the subjective inspiration of the 
Code. From an objective point of view, it is true that an imaginary offence neither creates 
danger nor causes harm since it consists of an act which society has deemed unnecessary to 
penalize. If, however, one considers the doer' tate of mind, it is equally true that his 
behaviour often reflects a dan erous disposition as he acts despite the fact that he thinks his 
act to be unlawful. Thi is why the Code allows the court to make with reapcct to IUCh 
a person certain orders which are not of Ii punitive nature. as this would be contrary to 
the principl ' of legahty, but of a pr 'c:ntive and protecthe one. Thus the court may 
require him to enter into a ICCO lil.aoc' to be of good behaviour (Art. 139) or Older the 
confiscation of whale r dang. i111 urtkles c ay ba\ been using (Art. 144). It is doubtful, 
however, wI ether. II t l',' Oil 'P' al. .rl. 77 sel "any rllrp\ se ot all for Art. 14S permitl 
mak lng an order in accordance with Art. 139 and/or Art. 144 even though a penon • DOt 
prosecuted for any offence. 

Article 78. M~ take of law and ignorance of law 

(1) Ignorance of the law is no defence. 

The COllrt .,lJgJI without r(>strirtion, reduct the punish.lft (Art. lIS) t1pf1IIttIbII to II 

person who 1ft K.o~d alth belieytd he Md II rlghl to oct aNl W MJiaiIe - .."". 
reasons for holding t IS rroneoUl btllt'J. 

The COlirt shall determine til" penalty tokiIW /nlo QCt;t)unlIM clrtImr&tMtn 0/ 1M ttIIe 

and, in particular, the cirrul7IStances that led to the ~"or. 

(2) In exceptional cases of absolute and Justifiable ;gnor~u aM pH ItIiIIt ~ 'tIItft trlIrtbtaI 
i"t~nt is not apparent, the court '!!fly impose 110 p/lJfishm«ll. 

(3) The person who committed the brooch 01 the law sltall nmtli" emil, 1iJ;JW lor ,_ ., 
caIlsed. macIo 

The probl m of mistake of law and ignoranoe of the law, to which an allusioa ~ 
hereinbefore (see para. 1 (b) in comments under Art. 58) is ~nd.alwa:=:;: ~ law may 
sial one. The itiSue is whether a person who does an act ~bjecti~ . beiDa uoaware or 
ju tify himself on the ground that he has no gui.lty mind 51~. OWlna to ':: true meanina. be 
the existence of the legal provision which he Violates or IDlStUcn as to 
believes his act to be lllwful. 

1. By way of introduction. it may be noted that there are two main 
regarding the effect of jgnor3~ and mistake of law. • notjuldfted 

(a) It is a traditional and still widely prevalcntco~ion =~ ....... ___ ). 
by his unaworenc s or miscon trUction of a legal proVIIIO~ <fr

hc
• • .... v ___ ..1...:...Iu . .. terial.or II m -, ~""" 

Wheth r or not he actually knows the law IS Imma . praumpdoD. wIUcb ....... 
presumed to know it (nt>m() legl'm ignoraT., unsetur). ThIS .. .L. .... -11 to be CllilU'll)'IO 

.. hether the actor kDOWl--
from th impo 'ible task of ascert~IOlng w fthe fact tbal"'~'" 
he law, is' laid down in the gcnerallOtereat, reprdleao 

• 
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hardship upon individuals, so that social peace and order be not const tl d . 
, 't "E be k n y 1 rupled WIth 
Impum y, very per on mu t la en to be cognisant of the law the ' .. - ' , hat tl f ' ,0 rwlse tll~re IS no 
knowmg to w eAtent c excuse 0 Ignorance mi 'ht be car ied" F ' . 

b
'l' h £' ", I h ' or purposes of crlmmal 

Ita I Ity. t erelore, It IS Irre vant w etherthe doer i. av.arc of the u lawfulness of his act' he 
IS at fault by the mere fact that h mistakenlv belicv hi behavl'our t be' • . • 0 III accordance 
wIth the law and he mu. t bear all the consequences of his failin ' in his d t t k he Ia " ) H' ' k U y 0 now t w 
(error JUrtS nocel , JS 0118ta e may, at best , be considered in mitIgation of th I ._ e pena ty. 

(b) As is apparent, thi. ut ilitarian conception is based on a pure fiction "Th Ie ' , 
od 

'" I' ' e comp JUlies 
of m ern h,e anc consequent Incrcase in the volume of laws" to quote the P r r the 

d k
' I ' 'bi f ,re,ace 0 

Co e, ma e It utter y Impossl e or anyone to know the laws, be they the laws of his own 
country~ let alo~e to understand them. This is recognized even in France, where the said 
conceptIon applies (see Art 4 of the decree of Novcmher 5, 1870, according to which the 
courts may "accueillir I' cxreption d'ignorance alMguee par II'S cunrrevenanfs, s; In contra~'ention 
a lieu dans Ie de/al de tr(lis jours francs a pal fir de 10 promulgation", Comparable rules wider 
as regards their definition, if not thei r legal effects, could be found in the 1930 Ethiopian 
Penal Code, Thus Art 17 stated th,at "the stranger who has come from a foreign country, 
who has not heard the law and ordmances of the Gmemment (for a period of six months), 
shall have five tenths remitted" and Art. 20 prescribed that "the countryman who converses 
in the language of his own country and does not know the Amharic language in which the 
edicts and law of the Government are made shall have eight tenths remitted' thIS praent law 
however is only valid for a period of three years beginning from the date of its enac:tment; 
after three years the puoi hment shall be decided according to law."). Furthermore. it is 
evident, aJ 0, that the classical conception is inconsistent with the principle mJla ptJ«fII lilre 
culpa upon which so many modern Codes, including the Ethiopian Code, are based. This is 
why there is nowadays a tendency towards resolving the question of ignorance and mistake 
of law by the general rules Concerning criminal guilt. If regard is had to the doer's state of 
mind rather than to the circum tances which bring it about, it follows that a person who is 
unable to distinguish right from wrong in consequence of his ignorance or misunderstanding 
of the law may not be deemed intentionally to commit an offence, for this implies that he 
knowingly decides in favour of wrong against right. Thus a mistake of law,like a mistake of 
fact, affects the "knowledge" componellt of intentional guilt; when it cntailJ that "tbc:re is 
no criminal intention" (Art. 76 (I), second alinea), it snquld produce the samc.iurid~ 
effects as a mistake of fact. In either case, therefore, the issue is wbet~ the actor • subjec­
ti ely fa this depends on wllCflle[ t L'tlce IS avoid.lble, If the answer is In the 
negative, the doer is blant less and must be found not guilty; if, on the other band. ~ ... wee 
is in the affinnative and the doer could have ascertained t~ existence and/or meamnI of the 
legal pro ision which he violated by eltercising the care that could reasonably be expected of 
him in the circumstances. he is at fault, because he has been negligent. Thus awareness of~ 
unlawfuiness of the act which does not necessarily accompany awarellCll of the ~! 
re...-hensible character ~f the act is an ingredient of intentional guilt in the .bIenCe <!;ak Y'~ , . ' therd'ore "a e 

nly negligence may be attributable to the offender, In thIS concepti?", .o' 
of law in any event negates intentional guilt and may exclude negh~ ~ n.:: 
cit" p. 77). Nothing goes to show that this solution w~ld ~te WIth JeaaI to -ovisioDs. 
greater difficulties than those which may be enco~ntered I~ reIa~ to many ~. 
such 8S th e concerning the difference between IOcJim:t lO!CIlUon and ~ at tbe law, 
Furthermore, it is in any event for the accused to prove tgJiOIl1DlII' 
which is not always more difficult to prove tha • e!l ~. • -!:!~r~ 

(I) rt"cularly in its French ~o. Art. 10 
1. Whatever may be inferred from ~. 58 , pa .1 been fUlly itIcCJrPOI8IId 

makes it clear that neither of the COJl()epbons sum~rizcd a~~ taods baf-way IJetWIIII 
in Ethiopian law. Art, 78, like Art, 20 of the SWISI Pe~ e of ~w eboUkl not bear upon 
those two conceptions. It departs from the rule that a, ~~ the court froID puDiI1daI r« an 
the court' judgment. But it does not ~o 8S far as problbl~ t to td" (lAP. op, til . ..,. 
intentional offence a person who belie\ed that be had a riIb 
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77-78). n Ethiopian law like in Swi. I ~ (e.g. ATF 75 IV 150, JdT 1950 ]V 26 ; ATF 82 
IV J5, JdT 1956 IV 86), ~warcne s of th unlawfulness oftbe act is not an l ' f' 
. 1 I d' . k' el:mento IOten· 

tIona gul t an Ignorance or ml ta e of law IS not a justification but an e h' h .'--
( d

. . - , xcuse W Ie UK; 

court must .may, ace?r Jn~ to the Amhanc text, similar on thi point to Art. 20 of the Sw' 
Code) tak mto consideratIOn. ISS 

This solution, which is perh p. not in fu~1 ~armony with the principles set out in Arts. 23 
(3) and ~7 (1)" reflects a~d ,combines the opml~ns expressed during the lengthy debate which 
the odificatlOn Co~llsslon heJ~ on the sub] t, namtly that it would be as unrealistic to 
lay down a conclUSIve presumptIOn that all the citizens know the law while the law so far 
has been almost entirely unwritten as it would in all respects be detrimental to the interests 
of a nation in full development always to let go free persons who do not take "due notice of 
the offences and penalties prescribed by law" (Art. 1), Hence the compromise solution IUP. 

plied by Art. 78 which, moreover, is in conformity with the traditional Ethiopian criminal 
law concerning ignorance and mistake of Jaw. For, as indicated above, the Code of 1930 
dealt with this problem in the Chapter regarding "the law by which punishments are redtx:ed'· 
and provided for clifferent remissions d pending on the personal position of the accused 
pleading ignorance (Arts. 13-20). 

3. Art. 78 appli , not when a person acts " under an erroneous appreciation of the fam 
of the case but when, being aware of the true facts of the ease, he draws an erroneous inference 
therefrom" (ATF 72 IV 150, JdT 19471V 43). So far as concerns the availability ofa possible 
justification, it is irrelevant whether the offender arrives at a wrong conclusion because he 
do not know the law or he misunder tands it since ignorance of the law is, in neither cue, 
a complete defence. The "circumstances that led to the error" art pertinent solely to the 
question whether and to what extent the actor may be excused under Art. 78. 

(a) Although Art. 78 docs not specifi lly say so, it is evident that the doer fails in his duly 
to know the law only jnsofar as be acts in contravention of a law which he could and aboukl 
have known, i.e. of a law duly published. In this respect, twO provisions ouallt to be borne in 
mind, namely Art: 2 (a) of the Establishment of the 1 egarit Gazda Proclamation No.1 of 
1942, which slates that "there j hereby established the Official Gazette wbu:b sbaIl be c:alJed 
Negarit Gazeta in which ha 1 be published all Proclamations, Decrees, Laws, Rules, RquIa­
tions, Order, Notices and subsidiary legi lation", and Art. 22 of the Administration of 
Justice Proclamation No.2 of 1942 which states that " when any law has been enacted by Us. 
It shall be publish d in the Official Gazette of Ethiopia in the Amharic and EngIjsh lanauqes." 
It i worth noting, however, that a law as defined in the said Pr~mation ~. 1 may be 
law within the meaning of Art. 78 even though it is not published tn the Ncpnt Gama as 
required by the said Proclamation No. 2 (e.g. Art. 6 of the Maritime ~~. 12 of :: 
read:>: "The regulations i ued in pursuance of this Order and of ~ MaritiIJlC La~ 
become effective eight days after posting, in either Amharic or Eqlish. in three c:ooapiQIOUI 

places in each of Our ports."). 

(h) Art. 78 may not be invoked unless, at the time of the 8Ct, the.doerinaood:'aith.= 
that he is legally entitled to act as he does. I~ a doub~, ~owever s1ixht, crosses ; ':e knoWI 
cerning his right to act he is not in good farth and It IS then immaterial wbet puniIhed or is 
the exact provision to which his act is contrary or believes ~t he wiI:. n:: be (Lo8C:1E ~ 
mistaken a to the kind or extent of punishment to which he Is .. ~ ;"'~WfUI 
p. 79). " An offender who i , be it vaguely, aware of the fact that he ": .., ,110 ':TP 14 JV 
may not plead ignorance of the law" (ATF 72 JV ISO, JdT 1947 IV , of Art. 18 
199, JdT 1949 IV 80). Yet an honest mistake does not~~.:::= ...... 1« 
except where it i excusable, that is, where the doer has JieDnI " . the"- ted). '(be 
holding this erroneous belief' ("~/es .rais()nS prtci.ftJ el SIIJ!iIt"'ltI ,m tbe __ um-be 
purp of these t rms " is not to mdl ate that (he court WID n:~doinIallWfallCt.(, .• ). 
is able to give a c1enr and evid\!nt reason \~ hy he thought ~at. ; beClUleIt II tIIe.-lt of 
A rea on i' ulli ient whe" tl. over i. no t b aOle for hIS mlSta e 
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circumstances which wouJd equally have led a conscientious person . t ., 
IV 150. ]dT 1950 IV 26). Whether this condition is fulfilled must be din ~deerrdofr ATF 75 . d' eel rom <:a! to 
case, havmg regar particularly to the nature of the offence committed Fo 't' b' . cd d . th d' .' . .• . rt lS 0 ~1"US, and 
it was not urmg e ISCUSSlons of the Codification Commi sion that "th bl f . . k f . ., e pro em 0 
Ignorance and !nlsta e 0 law WIll as a rule pose itself not in the case of I fli . . . ' natura 0 en 
( uch as homIcIde or theft), but m the case of certain s""cial olten"'" 5""1 "Th' h' ... ~......., .... 1 as ceon Oll 
offences. IS, owever, IS not to say that an honc t and excusable mistake t "" . d' la . h if, may no uc 
com01lttc: 10 re hon.to ot .er ~ en~, su.ch as sexual offences, concerning which there h e 
been radIcal changes m EthIOpian legislatIon. For instance, Art. 395 of the 1930 Penal ode 
prescribed that "a man who is found having illicit sexual intercourse without the conse t 

of her patents with a girl who has not yet reached puberty whether with or without ';r 
con5ent shall pay a fine from 100 to 300 dollars and shall be imprisoned from 6 months to 
2 years, or he shall be punished by either of these two punishments." Under the new Code 
it is excluSively a question of age, and not of physical maturity and parental consent, whelh~ 
such an act should be punished. A man having sexual intercourse with a girl having reached 
physical maturity, with her consent and that of her parents, might well, therefore. be unaware 
of the unlawful and morally reprehensible nature of his act and be excused under Art. 78. 
depending on his personal position, regardless of the fact that his offence should be deemed 
contrary to ·'natura11aw". For although "a person is not relieved of his dury to investigate 
whether a given act is lawful for the sole reason that he relies upon a widely prevalent opin­
ion" (ATF 75 IV 169, JdT 1950 lV 21), the cases in which tms opinion has its source in w 
previously in force should, it seems, be distinguished from those where it has no such found -
tion, particularly when the accused had no reason to believe that this law had been replaced. 
TIle same may be &aid of the replacement of the law concerning bigamy (compare Art. 390 
of the Code of ) 930 with Art. 616 of the new Code, and read Art. 617 of the latter Code in 
conjunction with Arts. 585 and 611 of the Civil Code). The question of ignorance or mista e 
may also arise with respect to offences committed by foreigners. Although a foreigner i 
subject to the provisions of the Ethiopian Penal Code and must consequently examine 
whether his act (e.g. adultery) is penalized in Ethiopia even when it is not penalized in his own 
country (see, for instance, ATF 86 IV 212. JdT 1961 IV 82), he may nonetheless commit an 
excusable mistake as to the meaning of the provision which he has examined, for example 
because he relies on the English text of this provision and such text does not accord with the 
authoritative Amharic te~t, If he then commits an offence without being at all aware of the 
fact tha.t his act is unlawful. there is no reason why he should not be exrused under Art. 78 
(see, for instance, ATF 69 IV 178, IdT 1943 IV 116, and ATF 70 IV 97, JdT 1944 IV 98). 

(c) So that Art. 78 may apply, it is essential. therefore. that the accU8ed should no! ~ave 
been tn error through his own fault. When this condi~on is f~lfill~, t)lecourt~aymltlgate 
the penalty or impose no punishment whatsoever and It must, 10 d?lDg so. ~e IOto account 
"the circumstances that led to the error" (t.g. whether the Negant Gazeta CIrculates at the 
place where the offence was committed, whether the accused merely did not know .of the 
law or tried to ascertain its meaning, whether he is educated and, generally, those ctrcum· 
stances which it could have taken into account according to the Code of 1930). 

Art 78 lays down a solution which is at once similar to, and different from. ~ °lne whichf . .' ··bIt U' exceptlona cases 0 
is contained in Art. 76. On the one hand, exemptIOn IS perml~. .10. parent'" 
absolute and justifiable ignorance and good faith and w~rc ctlmmal :::; :ould ~ 
although, as has been men ioned in relation to Art. 5~, It seems that a Art 76 (I) second 
be found not guilty, Art. 78 (2) entails the sam~ p.ractl~l co.nscquences as ahaU 'not be'puoisb­
aUnea, which states that "where there is no crammal mtentlon the doct he the mistake 
able". On the other hand, since the application of Art. 7.8 mUst ~ru= WwillO be pi''':.' 
was avoidable, Art. 78, unlike Art. 76, d~ not ~rescn~ that Ii':: "wbeR he could have 
for an offence committed by negligence, I~ neghgertee 15 pena ded'by his personal position 
avoided the mistake by taking uch precautions as we~ ~a~ for an intenUooal oaooc 
and the circumstances of the case." In such a case, he IS puniIba 
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(note, incidentally, that it is doubtful whether a mistake of law may occur in the case of an 
offence committed by negligence; see ATF 78 1V 110, JdT 1953 IV 79) and he may not be 
excused under Art. 78. The same applies, for instance, wheo the doer is aware of the unlawful 
nature of his act but not of a provision to the effect that this ct is liable to an increased 
penalty (e.g. he knows that adultery is an offence, but oot that it i punishable mOCe severely 
according to Art. 618 (3) if the adulterer "installs a concubine in the conjugal home"). 

(d) Whatever decision may be made under Art. 78, it is without bearing upon the actor's 
civil liability; according to Art. 2035 of the Civil Code, he is answerable for the damage 
caused by his act even though he is exempted from punishment. 
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:HAPTER X 

EXTE VATl GAD AGGRAVATI. G elR 

[ARTS. 79-:-84) 

Extenuating and aggravating circumstances are ele-.o.nts f ' 
h

' d "'" 0 a matenal and/or nal 
nature w lch 0 not affect the offender' liability to pun' h b perso , . ~_ . h' IS ment ut mayor must be ta1 

... 

IOto con.lvo;ratlOn at t e time when sentence i passed Tb' " .. n . . ' ey pertam to the position of the 
actor as well as to the conditions surrounding the commission of th ffi 1"\_ ' 

th
. h t d a' e 0 enee, ...,.;pendmg on 

elr c arac er an ellects, they are eIther general (Arts 79 and 81) , I ( 
d ) 

'd ' or pecla Arts. SO and 82) 
an are al down by law so as to enable the court to give effect t th f dam tal . . 
of individualization set out in Arts. 8S and 86. 0 e un en prmclpies 

Article 79. General extenuating ein:umltuc:es 

(1) The court may reduce the penally, within the limits allotud by law (Ar,. 184) hi t~ 
following cases: • 

(a) when the oJ[end ,r who pr~vl"US~)I of good characler acud ithoulllto"K'at orb ni1SOII 

of lack (If mtelligence.lgnorance or implicit) of mind; 

(b) when the offend r was prompt~ by an honourable and disintanted II'IOti~ or b 
high religious, moral or clI'if "on}!iCllo fl; 

(c) when he acted in a state of grC'at material or moral d,Slress or IllUkr 1M DppreMlfSioll 
of a grave Iltreat or a justified fear, or under the inftuence of a person to ... ·hom M owe 
obedience or upon whom he depends: 

(tf) when he was led into gr(!(Jt t(,nlptalion by the conduct of the victim or Jt/a.t carried 
away by wrath, pain or re~'olt caused by a serious provocation or on ""just insIIlt iTT 

was at the time of the act In a justifiable state of violent emotion or menIal distrus; 

(e) when he manifested a sincere "pentance for his aclS after the offettee. in ptUlk:ll1ar by 
affording succour to the victim. recognizing his fault or dlIiverinK himself up to 1M 
authorilies, or by repairing, as far as possihle, the illjur,'1 CQlLfed by hu offence. 

(2) When the law, in a special prol'ision of 1M Special Part, has talcl''' one ofthe# drcrmt­
stances into consideration as a constifutnt element or as a factor f!f extenuatiDn of a 
privileged offence, the court may not at the SanI{! time allow for the same circMmJlfIMt to 

reduce the penally applicable thereto. 
In opposition to some codes, such as the french one, which provide that the court may 

mitigate the penalty when it thinks fit on grounds which are Dot defined by law and need not 
be specified in the judgment (so-called system of judicial or indeterminate c:in:umstalll1ll). 
Art, 79 of the Ethiopian Code, in imitation of Art. 64 of the Swiss Code. supplies a dc&aiJed 
list of the reasons why the court may reduce the punishment (so-c;aUed ayI&CID ~ ~I 
circumstances). Subject to the provisions of Arts. 80 and 83 and to such othcrexpRII·ndica­
tions as may be found in the Genera) (e.g. Art. 29) or Special (e·l· Art. 380) ~ oftbe ~ 
concerning the mitigation of the penalty to be ordered with respect to ccrtam o«enooa. this 
list is ex.haustive. The said circumstances. some of which arc similar to. ~ mer do r:: 
affect the offender's liability or degree of guilt in the same. manner as, the~Uor; ~ 
excuses laid down in the foregoing Articles. may. dependml on the t.-' uaed m ~ ~~ 
them, be divided into material (or external, or objecti~e), personal (or Jnternal,or r:; 
and mixed circum tan • or imo circ.."Unlstances which ~t ~y .:.......of ... 
commission of the offen ,Mo!ll f them, ho~ever, "pertatn to the IUbjeI:In'I 
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offence" (Lo.got, ~I!' cit., p. 218) and are centred on the question wh ther the accused 
dangerous dlsposltlon. baa a 

1. Th~ penalty m~y:>e r~uced firstly when the offender acted out of light mindedness 1a k 
of intelligence, stupidity or Ignorance, ' C 

(a) Mitigation on the grounds stated in Art, 79 (1 ) (0) is permissible when pro . . h 

h 
. I' 't d 'b'l' VISIOns sue 

~s t o~ concem1l1g lml e respoosl l lty~ mistake of fact or ignorance of the Jaw are 
Inappltcable and (Art. 79 (2» the accused IS not liable to a punishment reduced on 'mil 
grounds pursuant to an~ of the specific articl~ of the law which he violated, Howev:r, it % 
ool clear whether these circumstances may be Invoked in cases where the court is given prec' ind icatio~s regar~ing the ~s.~sm.ent of the sent.cnce (e.g. Arts. 31 aDd 59 (2), second aljne:~ 
as comphance wIth these mdlcatlOns may entaIl a prohibition from reducing the penalty in 
accordance with Art. 79 (1) (0). Thus when the court finds that the accused acted with 
unconscious or inadve~nt !l~gli~ence, there seems to be no decisive reason why thought­
lessness should operate In mitigatIon. M has been mentioned in connection with Art. 59 the 
fault committed by one who doe not think at all may actually be Ill<m serious than'that 
committed by one who makes the wrong choice after carefully weighing the chances of 
causing barm. It appears, therefore, that Art. 79 (1) (a) hould not apply in such a case any 
more than it does in the cases where the court, in following the said indications, is exprcaaly 
or impliedly bound to take into consideration any of the circumstances laid down in this 

Article. 
(b) The principle behind Art. 79 (1) (a) is not that a thoughtless, stupid or ignorant man 

is not dangerous. Hence this additional requirement; the accused should provioully have 
been of good character ( 'ayanl toujours eu jusque fa une bonne condJlit,,' , in the Freoch text). 
i.e. he should not on earlier occasions have shown himself to be dangerous. This condition :is 
expressed in such a narrow manner, especially in Amharic and French ("toujoun") as to 
imply that the accused should have no previous convictions at all. Yet it rather seems that an 
accused who acted out of lack of intelligence should not be deprived of the beoefit of Art. 79 
(1) (a) even though he is not a firs t offender, provided that his antecedents are not such II to 

convince the court that he is dangerous. 
2. The punishment may also be mitigated when tbe a~used was prompted by high motives. 

This circumstance does not apply unless these motives are high by ordinary moral standards. 
and not nl!CCSsarily by those of th accused (LOgOl, op. cit., p. 2.8). Thus if A, out of pity, 
kills B's dog which has been run over by a car, he may be punished under Art. 653 but the 
penalty should be reduced because hi motive was "honourable and disinterated";. if A 
strikes JJ who "scoffs at an authorized religious ceremony" (Art. 486 (0»), be may be puniIhed 
for assault by a mitigated punishment since he acts out of a "high religiouS c:oovic:tion" 
(serious provocation might al 0 be invoked) ; a person who, in a boontore, destroys ~ 
which may be considered obscene or indecent may be deemed to be ~ by.. h!Jb 
moral conviction", The disposition of a person who violates the law wi~ rn~ves of t,ms ~ 
is not truly dangerous or anti-social. The same may be said ~f offences Inspired by hip.a;:: 
or political ideals (see G. Leva seur. Justice and State Security, Journal oCtile Int~ 
Commission of Juri ts, Winter 1964, Vol. V, No.2. pp. 234-246; see also the ~ q ftDally 
able stand taken by the Swiss Federal Court in ATF 70 IV 181, JdT 1945 IV. 51, note, in. 
tha one of the reasons why political offences are not extraditable o~ ~ beclUIe,. of 
terms of Professor Leva ur, those who commit them "are n?t base cn~;::.v=..,. 
society, but intelligent men, progressive men, who seek the happultSS of'~th bile modYe 
In oth r words just as it is a "pncral aggravating circumstanc:e to act WI. a ,0'" ·tb h:..h moU~ 
(Art. 81 (1) (a» , it is an extenuating circumstance to act WI a .... 

3. The punishment may be redUced if the accused was in a state of' disUal or rear or \VII 

moved by a sense of r ' peet or obedience. ~ . itiptioD when it falII IbGIt 
(a) Distress, whether material or moral, operates m m atW oah&UIIiDI all"" 

neces ity. This may be the case, for elUUllPIo, when a poor man. 
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bilities of finding onest work for hunself and/or his wife, induces hi wife to pc t t h If 
. h . (Art 604 I' fii 06lue erse and hves on er earnmg . ; to t 11 e eet, see ATF 791V 20 JdT 1954 IV 41' he 

a released. c~nvict who canno~ find employment because he cannot'produ~ a certifi~ o~ 
work. or sdm:llarArrCC;~3mendatlOn fOhrg~ such a certificate (Art. 393); when, as j expressly 
menttone In t..,. a woman w. 0 I~ pregr;ant a a result of having been raped aborts 
herself. Alth~ugh this Circumstance J!~phes a kind of necessity. it may be invoked even \\hen 
the accused I~ t.o blame for the crca~lon of the state of distress in which he found himself 
(t.g. be lost hiS Job because he cormnttted a professional fault), for few are the cases in which 
such a state is brought about exclusively by external factors (ATF 83 IV 187, JdT 1958 IV 6). 

(b) The circumBtance pertaining to the apprehension of a grave threat or the existence of 
a state of justified fear is taken from the Swiss Code where it serves some purpose as the said 
Code makes no specific provision regarding coercion (Logoz, op. cit., p. 278, thus mentions 
moral coercion as a case in which this circumstance may apply). In the context of the 
Ethiopian Code, however. it does not seem to add much to Arts. 67 and 68, which prevail 
over Art. 79. Besides, it could have been omitted also on the ground that it implies in any 

event a state of great distress. 

(c) The fact of having acted out of a so-called reverential fear may be considered in mitiga­
tion whenever Art. 67, 68 or 70 is inapplicable. During the debates of the Codification 
Commission, the question was asked whether the scope of Art. 70 should not be broadened 
in view of the traditional importance of master and servant relationships in Ethiopia. 'The 
drafter repJied that a relationship created under private law, unlike one created under public 
law, does not give rise to a true hierarchical subordination; the duty to obey, therefore, i 
not as compelling in the former as in the latter case nor are the consequences of a refusal to 
obey similar in both cases. Hence the rule that a state of dependency or IlIbordination of a 
private nature may operate only as an extenuating circumstance (t.g. Arts. 63S (2) and 252S 

of the Civll Code). 
4. A convicted person may also be punished by a mitigated penalty if be bas been led 

into temptation by the conduct of the "ictim or has acted under provocation or in a state of 

violent emotion. 
(a) The first circumstance, which basically consists, like the second one, of ICrious provo­

cation but differs from provocation stricto sensu because the doer is not ':carried awa~ by 
wrath, pain or revolt", is present when ''the victim provokes the offender ID such ~ scnOUS 

manner that the blame for the offence does not rest exclusively upon the actor ~ IS sbared 
by his victim" (ATF 75 IV 4, JdT 1949 IV 6). Yet "it is not sufficient that the victim should 
in whatever way behave himself in a reprehensible manner towards the ofl'~ (. : .): 
the other hand, the court may take into consideration any conduct (barring I~P ) 
whereby the victim leads the offender into temptation. Such conduct, !or: example :: ~ 
of sexual offences, may warrant mitigation. So too, theconsentofthevictima,uaybe mtha° 

. . . ' :l:~nti' .. {Logoz o'P dI P 279) It IS ~ t 
account if It does not constItute a jUStUJ\A on ,..,. ~ bel the 
the temptation should be grave, I.e. of such a nature ~d ~~ as to resist y su ue. 
offender's will and make it understandable why he faded 10 his duty ~ tile v:::: 
Regard must be had, therefore, to the personal position of the offender . wbkh this circ:uD1-
ing their respective age, for, particularly in the ~ ofsexual.OU~ <:t. jourofl minor 
stance is usually invoked}, "one will as a rule hesItate to adnu~ that . MitJIatioD is 
towards an adult warrants mitigation on the ground of ser~ tem~; yiclcIed to me 
certainly not justified when a minor is to blame solely for bavu;:.::~ JdT 19S31V 31 ; 
demands of an adult" (ATF 73 IV 151, JdT 1947 IV IT! and I\. .~. abo. that the 
Bee. however, Art. 597 (2) which, in any event, IS Questlonab~. ~ lithe victim biJDIIIf· 'J'hiI 
offender himself should have been provoked, and p~ovok vk;tim •• pertor ..... .,.. 
condition is not fulfilled when. there being no provoc:a

tJon 
:: ~ by bII own imJDOIIIity 01 

provocation not inten ed for the otTend r. the latter IS 010 ~.!\nitytoCOlJJlllittheo«eoce 
sexual instinct or is tempt d in the sense that a favourable opyo.n--
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prescd'nt it~~J(f ; nor l'I1S tl c
th

condltlol1 fUrlfille~ whe~ thc offender i empted bytbe bella r of 
~)m par lCS :,g, w en e parC'nts 0 a mmor grrl do not object to the offender having sexual 
lOt rcoUrse with her), c.; vcn though they are legally or morally bound to tch L.~" 
(AT ' 75 IV 4, JdT 1949 IV 6). wa o\ertll~VJCtun 

(b) A provocation stricto sensu or an insult may be considered in mitigation be "_n_ . d' . on t IVUUW-

illS con mons. 
(i) The provocation must be serious or the insult must be UllJ'ust without the a ... A .1.....! . . h' . , ........ Ull:lng, 

however, m Cit er msta~ce. In a state of legitimate defence. As i stated in Art. 38 of the 
Sudanese Penal Code, this Ctrcumstancc does not include "provocation sought or voluntaril 
provo~ed by t~e offen?cr as an excuse for committing the offence, provocation given ~ 
anythmg done 10 obedIence to the law or by a public servant in the lawful exercise or the 
powers of such public servant, or provocation given by anything done in the lawful exercise 
of the right of private defence". A typical case in which this circumatance may apply is that 
of adultery, where the injured spouse kills the unfaithful spouse and/or tbe co-rc:spondent 
taken in the act (which case actually falls under Art. 524, so that there is no room for further 
mitigation of the punishment on the ground of provocation). In such a case, the murderer is 
not justified under Art. 74 for although lus rights as a spouse are disregarded and the un­
faithful spouse fails in his duty of fideli ty (Art. 643 of the Civil Code), he is not threatened 
with an unlawful assault nor, of course, is the unfaithful spouse, since the "legally protected 
belonging" affected by the oft nee j the il stitution of marriage. 

(ii) It i not nccc ary thrlt r act r :;hould per. 'nally N: provoked or that the unjust 
insu t should be dd ressed to InI'CI .g. A PUblldy g: 'e'> lis ife 01 child a severe, coane 
and unwarranted reprimand nnd 8, an indignant wito~<;, slaps him; the assault is committed 
under provocation even though B is not personally insulted). 

(iii) The actor must have been carried away ("elltra(,,~", in the French teXt) by wrath, pain 
or revolt caused by, and only by, this provocation or insult. The words "carried away" imply 
as a rule "/lne certaint'· idee d'immMiatele dGJIS la reaction" (Log02, op. cit., p. 280). AnswerinI 
the suggestion made by a member of the Codification Commission to the effect that tbcnotioo 
of "cooling time" should be inserted in the law so as to permit distinguishing ada dono under 
provocation from acts done in cold blood out of revenge, the drafter said that "the time 
element is not necessarily decisive. What matters is whether there truly exists an excusable 
state of mind of the k.ind described by the law. It would in any event be extremely difficult to 
fix a reasonable time regarding the reaction and it is a question of circumStaJJCCS wbdbtc tho 
chain of causation between the provocation and the reaction bas been interrUptcci by ~ of 
time. Besides, the expression 'carried away' is significant enough; it is evident that one.1S ~ot 
so carried away for years." One should not, therefore, automatically rule out ~ ~bWty 
of wrath, pain or revolt extending over or reviving after a rather long ~od of tune, 81 m the 
case where the injured spouse look for his wife's lover and discovers him only some ~ 
after the adultery or he finds himself for the first time, some weekS after the adulterY. m t 

presence of his wife's Jover. 

(iv) In cases of provocation or insult as in cases of legitimate defence. ~ ~ must 
be directed against the person whose conduct aroUSCS the actor's wrath. paiD « 

(c) In view of these two circum tances and also of sub-art. (IHe) which permilS mibctipllOOJ':.L. 
I d' treSS" there may appear to au-; 

when the offender acted "in a tate of great ~oro.'~ , bere "be was at tbe time 
point in providing for the reduction ofthe punls~mcnt \0 the ~ w .. ~ Irnasbort ortoCal 
of the offence In ajustifiabte st te of violent e~t1on or mental dis=d a ~ fit lilY of tbI 
or partial irresponsibility. Yet certain situattonS may occur wh Ion alcernatJve to tilt 
preceding requirem nts and thi circumstance may, therefore. app y as:

D 
wbicb it niP' be 

foregoing ones. On the other h nd, it is likely that most of t~ c:aaestbc spedIJ PUt oldie 
invoked will actually amount to "privileged offences" accordlO' ~.tbatb«cbDd 
Code (Arts. 524 (b) and S42 (1) (b». Thus if a woman, desperate at 
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(a) The offender came to the victim's assistance. Insofar as th' mayoo;ur 
has caused the victim physical harm, one fails to see exactly why be sboUld be rewarded 
having complied with his legal obligation to help the person be has wounded (Art. 547 (l) • ; 

ICC, however, ATF 87 IV 7 quoted in relation to Art. 60 (I»). 

b) The offen r admit cd havi g committed th offence. Thi circumstance is taken from 
Art. 23 of the 1930 Penal C -hieh stated th t "if. know in that he has committed 
offence, (the offen er) conti of hi 0 fret will bcforeh nd that he mmitted n 
offenoe. (th punishment h 11 be l~t," Th id ircum t. . n t t hen 
IlCCUSC:O, leno mg from the findin . of th ice th t ~ ha DO ch nee or 
the offenoe, confin blIllSotlf t p ding guilty at the trial, 

(c) The offend liven himself up to the authorities. Th' pro , 
th 1930 Code, Art, 2A of hich prescribed that 'ifa man after conunittinl a crime 1W1:end­
of his own free will before the crime is discovered and i the first to a me maner. 
(th punishment) ball be light," Although this circumstaJlClC may well be prcICIIl L~ 
with the preceding one, the law does not require that tbe offender sboU1d auneoder-­
and make a confession; either circumstance may, therefore, be invoked eftD tboUsb tile 

other one is not realized, 
(d) The offender repairs to the beSt of his a bi I ity the damage cauted by the ofenCe· eoor" 

to what might be inferred from Art. 79 (1) (1'), thi. reparation need not alWlY' be 111 arm 
of monetary compen ation and may be or any kind whatJOC

ver
• There I 

when .A giv bac to B the property he has .tol n from h m j 'II n.1II ..... -.0 .. --

order. he pays B'a hospital expcnJ ftee 10, him ph)'l I 
B after insulting him, etC. What i Jec' Ive n I ,11 
the offender'S behaviour i actu I\y jndJ liv 



all the da:mage be caused. since in any event he is expected to repair it only "as far 'b ., 
M this baClrc~d~nce .~ay ~perate in mitigation only if the actor', conduct ler J::re~ 
bo t t lTh> IS thon lS not as dan rous as ~ght be inferred from the re fact that he 

contrav ned the law, the court should not contin Itselftoexaminin 'hetherheh d b 
way of reparation. as much could nably be required fhlm an it rte: 
the reasons why he has don it nd the pontane n of h' pen 
sincere repentance should be ruled out when a thi ret\U1l (olen 
that this will induce the owner to withdraw the complaint h 

6. When any of the above circum tances is present, the court 
the manner provided for by Art. 184 on the condition th t th circu 
sideration is not, according to the Special Part of the Cod , an in 
factor of the offence with respect to which the question of mitigation a . 
prohibits the court from taking the same fact into account firstly a 
and secondly as a general circumstance. In other words. the punishment may n 
twice on the ~me ground (e.g. simplicity of mind, in Art. 29, second alinea, dArt. 
(a); high motives. in Art. 79 (1) (b) and Art. 563 (1) or 581 (2) (b); material or mora . 
in Art. 79 (1) (e) and Art. 533 or 806 (1); provocation, in Art. 79 (1) (4) and Art. S24 (b 
542 (1) (b) or 584 (1); sincere repentance, in Art. 79 (1) (t) and Art. 380 (1). S8S or 599). 
What Art. 79 (2) means. therefore, is that the puni hment to be ordered with respect to a 
person convicted, y. for 'tn kit an the "following gross provocation" (Art. S24 (b 

red in rt. (I ether than pro oc:ation. 
fti :(tcnuated hom! ide hic:h is, 

\. rith orne f the , 
n thollf(IU~~S 

n 
ptl 

hen 
di!i:m:"nc':Y, hi ould socm Cl bIG II 

poll of guilt of the ccuscd and pcruinina to his ""n.-.rl
d 

. lion auld operate in the same manner whether they lead to an incrcuo or reduction or die 
punishment,' more apparent than real. If Art. 79 is read in col\iunction with Art. 184, dJere 
is no doubt that the punisht'nent must be reduced. though not whenCVef • aenml ~ 
circurnstanCe ' present (e. g. whenever a thief returnS the goods he bl"tolca),but~"" 
the court considers that this circumstance is so eloquent that it cannot be ipOred ID pIIIiDI 
sentence; for Art. 184 states that. if the court deems mitiptioD jUltified (1.,- • dIiII 
returns stolen goods out of remorse. and not out of fear). "~t JMlI ~ .... " ~ 
two provisions would. therefore, appear to call for the same ~ • abe c:ouL4 r;; 
ing provisions of the Swiss Code (Arts. 64 and 65). namelY that : ... ~~ k 
that the penalty should be mitigated on any of the grounds ma:-" ... ~ . 
order a reduced punishment in accordance with the scale of puoieI" « - • 
65; the text of the tatter provision makes this point perfectly c:kat. But AIL 
wide discretion as to whether the penalty should be mitipted. nc .taII'­
judge must, but that he moy reduce the pu~t for any of the .... c:I-

Cli
• Gil ... ii6II-

( . . . ). This discretion is necessary so that. despite the f11}fi1meUl of 
stated in Art. 64. the judge should not be com~ to taU thiI ~ ~ 
when mitigation is undeserved in view of all the circ:WJlS1I*IC' of the c:I 
JdT 1945 IV 168). The provisions of Art. 84 cona:"'~ the -.: 
cases of cumulation of extenuating and aggravatull c;ircuP"'--~ 
interpretation. ..... 

The extent of the reduction "within the limits alioWCd by law" is to III wbidt ---
to case and it may vary depending in particular on whether one or ~ at 
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been bound by Art. 184 to change the kind of the punishment. Thi is aU the more true 
so far as concems the enforcem nt of sentences. there is little difference at present 1..~ _ _ . -

imple and rigorous imprisonment. 

; Family relationship or relatioo dp of tr. 

(1) The court may, itllout restriction, reduce the punishment (Arl. 185) hen 'he Q 

actcd in a mann r contrary to the law and in particular failed {n hiJ dIIty /() , 
authority or afford it assist ct, made a false statement or dl!pos{Jwn or ~;,/~ 
irrforma1ion or assiJud an offmder in escapinK prosecution or the enforu 
for the purpo~ of IfOt exposing hims If, one of his ncar relatlvef by bmd ()( lWM'rHl'~ 
~n 11' hom is COlIMct d by pecially close ties of a!fectltJ" to Il Ctll'''- I~''''I.' 

• or ~ i1ljury • 
. t QIId dettrmi1f~ the exlJtence and adtqUQIt NllllegffMnI4MIIi" 

d po, on is rha'!td was nol ~try !,tl'It l1li4 
c: c liUtC J $0 Impelling tha/tM, pillad 

~ ... n."'·'" naJure the rOllrl may utmpt him fl 
w:'l7T'nlrtf' ( rt. 121). 

(3 

court rna. redllCC the punishment when 
• a relative by bl or m rr Of 

our or grave injury. By w yof til , 
in 'hi h uch. red lion I, perml Ib". 

rt a re tive or fri~nd to tho uthorl • ThUl A may n 
broth r B b committed homicide In the 

not inform the police th f be ought to according to Art. 438 (I) (0) 

(b) A person fails to ist the authorities in apprehendil\l a relative or friend. A 
may invoke Art. 80 (see Art. 701 (I» if. on being ordered by a poljc)eman to participate III the 
arrest of his brother B, he refuses to do SO in contravention of Art. 761. 

(c) A person makes a false statement or deposition or gives the authoritiea falle informatiOn 
conoernina an offence committed by a relative or friend. Thus A may iovo"! Art. 80 \C, on 
being asked by an inv ligating police officer whether his brother B. wbo .. ~ of 
homicide. was in Addis Ababa on a certain day. falsely states that his brotber was m liJD1D& 
on that day (Art. 440 (b» or testifies in court that his brother was in JimmI (Art. 447). 

(Ii) A person helps a relative or friend to escape proaecuuon. TbUi A 1lIIY In 
if, after h' brother B confesses to him to having killed C nd tolls him &hat 
with h' name on it, in C. house, be goes to C's hOUlO nel t It hll , 

the police (Art. 439), 
(e) A person hell" a relalive or friend to escape t 

invoke Art. 80 if, wbile. bit brother /I j en t pi' 

to one year mprisonrnent, he attackl t pol 

2. M is apparent. aU the above ca .f 
the adminiJtra ion ofjustioe" BoOk IV, lit IV 
of the Code) and it may be a k d whether he, 
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(ii) by dose ties of affection. Thi. condition, which did not p 
not capable of being defined in a general manner. AI i mend 
Art. 80 (1), it is for the court to determine what kind of r , tionl,,1 
case, and whether it is "adequate". The 1 ttcr term .houtd, it , 
conjunction with ti of affection, (or a blood or ntarria relit nthl 
be held to be adequate, I.e. 10 close as to explain and partly 

(b) The person who helps the offender may do 10 either in hit own 
o~ender. In either case, howC'lC1, this intereSt mutt. ~i t.of . voicllna t. , 
dishonour or grave injury" and not, (or instance, the inlUtuIiOIl cI civil 
makes a false statement to protect his brother B. a suspected murctcrer. Aft, 10 .. _1iGa 
though A does not want to savt his brother as much as he wantI to proIed WI .... 
and avoid the dishonour oft)Cing known as the brotbcrofa muntaer· aoI 
Art. 80 (1) does not specifically say so, it seems lb:'t the ~t c:irQJIIIIIl-... would 
operate when a person seekl to avoid a penalty. dIShonour or lDjUrY to wtJicb 
expOsed as a result of his having himSelf committed an offence ~ dII& beUJilllIO 
to which the question of mitigation arises. In other words. what ~ ~ 
avoid are the consequeOOCS of an offence committed by the ~uve or kJIDddII 
Thus if A, while serving sentence for theft. escapes r~ priIOIl -SO GIl .. 
he is punishable under Art. 4SS and may obviously not ~vo~~ ..... 
escaped "for the purpose of not cxposins hi~lr ~ a aiJDiDaI P-- . 

family relationship or relationship of affectIon exiIIS- y~ ~ 
instance. if A, after assisting his brother 8 in the corJWDilliOD • 
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I) 

r aullto,.,' t II" It,,,,. 
f is I • rite ItDbi IIHIl 

, t' , p oItll C'il'C'umsltJIIC ,0111 

~ ' hi {IT under ro,. r {)/,dJs'~ or 

cmastroplsLs or by apotIS. r s instruIMtllS (If' l'iol n('e. 

(

,T\ • ' __ I J IlW IMr wilh ",/tIrl or tIS iii w, wh~n he acted in pursuonc of a cr,"u~ acr«~n. -0 kIdIIr/Y. tIS dtltf. 
menrlJer of a gane organized 10 com,,,,1 offe1fCt!I 1IIftl. more pt»1 
organizer or ringleaMr; 
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• a i "j pulal prl1li'clion by rf (I" (II hI 
. '. ( ~ of . II fu , flCl ,III particular {/ dt·{t·//cC'/t·\S,J.·(,h{,·.minckd ,IT 

un lid ~ . n a rt r a r. all ,a "I' rlllr (lr inf.·rior, a ml"ister li rtflg/"'" a 
repr~sentatlr(! (if a duly con (lIlted allllloril),. or a pubfir. .V(,rI'rJrlI in Ihe (Ilfclra'g~ 0' 
hi duties. 'J 

(2) Wllt'IIlhe law, in a special prm'ision of the Special Part, frat t(lken Qne of Ihe an" draun-
stances illto consideration as a constituent elc'me"t or as a factor of raral; of till 
ojJ'cmce, the courf may nnt lake litis aggral'alilln info account again. 

Art. 8t is parallel to Art. 79 in that it lays do 'n :1 number 
upon the degree of guilt of the accused and in<fcate th t be 
di po ition. General aggravating circumstances m Y. I 'r 
be di i d into mat rial and rs :tI ircwl 
once (m~ed circum t: ). TIley 
accompanying. but I ot Ii 11 ·iog. th 
of Arts. a d 3 and 10 such 
pen.:1lties ma~ not 

1. The accused is r 
be infeJ'Ted from . m 
affects pecuniary penal ' 1 ), ' meoti n d here by mistake), his state of mInd at 
the time of the act d iberatc int ot t) injure or do wrong. an iIlust lioo of which may 
fouod in Art. 586 (1) (c») or the edition ir 'hich he acts (wi h treacbery, 
perversity or cruelty; note the view expre din ATF 80 IV 234. JdT 1955 VI ,aa:ordin& 
which perversity, which may be symptoll atic of a derangement f 
sidered in aggravation even though the a ;;u:.c<i is not fully res:D()(13iblc 
Art. 195 of the Swiss Code (cruelty in cases of seltual u 
provision in the Ethiopian Code (Art. 598), which seems t 
aggravation on the ground of sadism). 



question w~ether the "dangerous dispo Iti(IO" requirement should be sati jed would in th 
las~ analysIs d~~d on ho~ certain ciro.;um tances are cia sified, and thi i ina mi Ible. 
nllfdly, the saId interpretation would a1<0 create contradictions bet ten Art 81 and e I . . f S . . vera p~ov~ IOns 0 the peelal Part of the Cooe. For example, Art. 522 (1) (a) de.lling witl homi· 
~Ide 10 the first degrce clearly indicates that the general aggravating circumstances mentioned 
~n Art. 8.1 are taken into account only when they are "such as to hetoken that (the otli Oller) 
IS exceptJOnally crucl or d4l11gerolls". There apPC3r to be no rea 'on 'Why this condition should 
be restricted to cases of homicide; qUite the contrary, it should be of general appli.:ution and 
fulfilled whenever the offender Acts in the manner descI ihcd by Art. 81 co,;en though neither 
this ~tic1e nor the provision of the Special Part to be applied ;Il any gi\cn C~ISC expre ~ly so 

provlde. 
This is to say that the only purpo'c of Alt. 81 is to draw the cnurt' attention to certain 

factors which are, in abstracto, symptoms of a dangerou:I disp 1,itlon. But it doe!> not follow 
that the court myst aggravate the pen .lty ;\s ~oon s such a !lytnptom exbts; what follows is 
that the court must in every case atte. pt to drnw concrrte inferences from these S~nlploms 
and, a8 is stated in the !\bove.quotcd ATF 70 IV 51, e)lllrninc vhcther the accll. ed before it 
has, in effect, a dangerous disposition Therefore, the fact thlll he acted in aggravating cir· 
cumstances docs not of its own force justify ~;;gra ... ation, Some s'IPport for this view will be 
found in the recordll of the Codification Commission concerning premeditation in cases of 
homicide (note that prtm ditation or malice .. forethought, though not specifi lIy mentioned 
in Art. 81, may very well be read into sub-art. (I) (u) thereof since it i~ merely illustrative). 
Regarding the effects of premcdiutio on tI c punishment of homiciilc. the drafter made a 
statement Identic~il with the one app<"Ul ing in A TF 70 tV 5 (JdT 1944 r '73), that i ,"what IS 

characteristic of homicide in the firs de!; ee is the fY.\rticularly perverse mentality of the actor 
or the dan&e

r 
which he create ,a~ reflected by his "ct. PfcJTlt.--<iitation is not to be taken into 

consideration unles.c; it evidences this menl:llity or dflng r. On the other hand, it IS not an 
essential ingredient of the offence of homUde in the first de ec as the said mentality or 
danger may be inferred from other circumstances". One would, it seems, be fully justified In 

applying this line of re.1 .... oning to all the ag~avating cireum!ltances laid down in Art. 81. 

2. The actor's per.;onal position Olay also be cons;dcrt'd in aggravalion when there clearly 
exists a relation between his position and the offence he commits. T Ie reasons behind. 5U~t. 
(1) (b) are ob.ie'-1ive :IS well as subjective. Firstly, one is entitled to be very demanding with 
respect to persons who, by rea.'ion of their particular status, are in a position of ~rust (e.!!. 
bank.ers, tutors, manag rs, advocates, etc.) or in one which enabk:s them!O deal wlth.publlc: 
affairs, to give orders or to require obedience «('.g. civil servant ,co~ndi~ officers, Judacs, 
etc.). As often as not, society at large is concerned with the manner 10 which these persons 
exercise their powers or carry out their duties; therefore, the consequences of any offence 
which the said persons may commit in the performance of their fu~'1ions art as a ~~ 
objectively graver. Socondl, •• penon wbo comm;1O an _ by .. k'n •• d

y
•

n 
.... or bu 

pow'" or fund;o", or tbe confid<nco 0' authority vested ;n b;m" .... ;n d ...... d no! ooly 
of the harm be causes but also of the powers or confidence placed in him by the. ~overtllnent. , I ti (requmns concrete 
the public or any particular person. Hence the ~nera preswnp on 'pt ba 
corroboration) that his mentality is more dangerous than that of a pcoon wbo nu ve 
caused tbe same objective harm without betraying anyone's trust. 

3. The a~se,U. Hable to an ;..-.ed pun.- .hen bit ,. :~~ ~:: 
reason of hiS antecedents, the habItual nature of hIS offence 0 

perpetrated it. . he the rcqujrernentl 
(0) The circumsta

llCe 
pertaining to the actor's antecedents 3Pcdpl~:: ~ ... - "Jinutation 

. . " . d fi d' A t 82 (1) (b) 'Ire not fulfill elu ... 
r 

.,......-
governrng rec\O!VIsm as e ne to r. .' . ted within the period oftimC 
of recidivism" has Q<X:urred (i.i'. the new otTen e I not c~mJ1llt . cd by nea!iPce (I ••• the 
laid down in the :aid Artide or Lx .. use the new offence I ~ornltllt~ ___ not -.. - boWC\'«. 
.' J' • f t-y I·e~lm A ucle).lt- ~ 

rclnn e IS not mt"nilona "J P '\ lit: • n 'jc' ns and the pertiDCll
t 

c:iIQIm" 
that the CCUJ\; I f III I I iQ( l' ,1 U 
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~~~ce d~~ not operate unless the .court, after con~idering his past and present behaviour, is 
t e opinIOn that he creates a serious danger to the community. Thus a person collvicted of 

adultery in 1,96.5 should not be sentenced to an aggravated penalty on the sole ground tMt 

he was convIcted of assault in 1959. 
(~). ~ven though it does not necessarily imply that the accused has antecedents or is a 

recIdiVIst. the fac~ that the offence is committed habituaJly raises a \ery strong presumption 
tha.t he.has a partIcularly perverse mentality and will continue to break the Jaw uniess drastic 
actIo!" IS taken against him. This circumstance is meant to apply with respect to a person 
who "makes a business of crime in a way that he acquires or tries to acquire a gain whenever 
a favourable opportunity presents itself" (Art. 90 (I», or. in the terms of the Swiss Federal 
Court. a person "who commits an offence on several occ.'lSions with a view to deriving a 
profit therefrom and who is willing to repeat it at the expense of an indeterminate number of 
persons" (ATF 70 IV 134, JdT 1945 IV 14; ATF71 IV 82, JdT 1945 IV205; ATF71 IV 113. 
JdT 1946 IV 134; ATF 72 IV 107. JdT 1947 IV 7; ATF 741V 139, JdT 1948 IV 173; ATF 
78 IV 152. JdT'19S21V 143; ATF 79 IV 9, JdT 1953 IV 109). In these cases, Art. 81 (1) (c) 
will govern the calculation of punishments other than pecuniary punishments and Art. 90 
(1), or Art. 81 (1) (0), the calculation of fines . Yet it is not an essential condition for applying 
this circumstance that the accused sh uJd have acted for gain. More than his motives, it is 
bis permanent contempt for the law and his readiness to eonunit new offences that make him 
a danger to society and justify a 2T:lvation. However. as will be seen later (para. (3) in com­
ments under Art. 82), tl.e "ope 01 thi eire In tance JS not as wide as it might appear to be. 

(c) The conditio'ls in which the offence is perpetrated are also a ground for increasm, the 
penalty when they betray the actor's dangerous disposition. What this circumsta.rl()C implIeS 
"is not tbat the offence, but that the offender, should be particularly dangerous" (A TF 11 
IV 156, JdT 1952 IV 52). This may be so for example when he acts at night, takes advantaF 
of disturbances or disasters of any kind (e.g. riots, flood or fire) or uses weapons, danFfOUS 
instruments or violence. It may be suggested, however, that this circumstance should not be 
taken ioto account when, although it is not an ingredient of the off~nce commi~ (e.g. use 
of arms in cases of duels or of violence in cases of rape or robbery). It accompaDles the com­
mission of this offence almost inevitably or in a majority of instanOCS (e.g. use or arms or 
dangerous instruments in cases of homicide). In other words, the circumstances surrounding 
the perpetration of the offence raise the presumption that the actor is d~ngerous only when 
they are of a somewhat unusual or extraordinary nature (e.g. use of arms In cases o~ ra~; see, 
however. the above-quoted ATF 11 IV 156, accordin, !o which .the fact that certam CIrcum­
stances are frequently present when a given offence IS comnutted does not preclUde the 

court from considering them in aggravation). 
4. The accused is also liable to an mcreased penalty when he a~ in cooscquence of a 

conspiracy. in a group or as a member of a group formed to comrmt offences. 
. . . ...... ", pursuance or a criminal agreement". 

(a) By provtdlng for aggravation when one. - In , . 
Art. 81 (1) (d) merely gives effect to the prinCIple. eet out ~ Art. 37 whiCh states that ~ con-
spiracy is considered in aggravation wheneVer it IS not ~n. mdependc~t offence accordin8 :; 
the Special Part of the Code. Suffioe it to note here that It IS not "'!uaec:. r: : .:u= an 
Art. 81 (1) (d) that the conspirators should have acted tosC~: DUDit ~". As 
aggravating circums!anc:e to ~ "as.a member of a P:,:: this;OII ill tbat. penon 
has been mentioned In connection with AT!- 37. the ra is • rion with bis campanioftI 
"who is a member of a gan~ creates a specaal danger. for h --=y to rela .. loto crime" 
strengthens him and permIts one to assume that be is more 
(ATF 72 IV 110, JdT 1947 IV 9). -~ . the ~ is pn:sumed to be pu----":' 

(b) Whether or not there bas been, a conspl~' form or coIJedh'e actioO may be purely 
dangerous when he acts "toaetb« ~h ~rs • ~ or a prior .. ...,....at. Tho only 
spontaneous and doa not ~IY ~~~~ wbetber the ~ lbDUId-ve 
diftlculty which this provisJOD mvolves I,;UI- Will 
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acted with at least two persons (" to cth'" ' only one more person would be ,ulli , ct w.th olh"s.) o~ ~beth t b. acdnglogethor ,,;Ib 
toxt is rather diff.rent ("/0 •. i ~ ."t. On ~.h" poml.'" .orth no.iog tha the Frencb 
has been construed as f Il,squ.l.,a ag' en ballde ) and that the term "bande" (gang group) 

h 

0 ows. So that there sll uld be a a • 't' . ' 
t an two person. should b tak .' . ' n,.' "not ",!weed that mon: 
the law lays down an a ave en part m.be corom" .on of the off"''''· Tbe reasoo wh, 
is because collecf ve ggravated pon..runent wdb res""t 10 an otTence eommi.red by a gan. 
fore renders tb' act.on strength .... the aclors physically and ""cholo.".n, and there! nec:...,., in~~n~o; ~f'~[OU~ The possibmty of making majority declsio ... i; nol a 
when two per 0 , co ectJve action. Thus the fact that such decisions cannot be made 

sons are mvolved because the 'th . he .' entaillhat a :"" en... r unanom'" or "",ftict. doeS not 
Tbis' .. ~. ca~o. ~n"s1 of only two persons" (ATF 7SIV 221. JdT 1953 IV 89). 
used '::.~.on ~.ghl •• 1 seems. apply to M. 81 (I) (d) olw· Indeed. the word .......... 
of cons, p a50 as' .-.ber of ..... organized ... etc." in ony .... nl means a group 

th

' Pdrators, i.c. an aSSoclauon oftwo or morepersoos(Art 37) and there is no reasonw ... " 
IS wor sh<mld have d'ffe t . d d' ' , 'V or mi' ren meanm", epen .n8 on whelber tho offend" "'" with a grouP J 

ere y as a member or agent of a group. 
(e) Wh~o a peroo

Mct 
in the circum.13nccs defined in sub-art. (I )(d). thor< is a verY ... on. 

Plr-:sumPtlon that he IS dangerou. .. if hi, capacity is that of a "chief organiu
r 

or rin-t-Mr" 

t is not req 'red h • ~ . ffi no. owever. Ibal I~ houid be invohcd in the ""u
al 

perpetralion of tho 
o enee. for. a has been nol,,1 in r 'Jli n t. Art· 2 I )(6). a moral offend« may ..n -'" 
• .o:cater me, .. ", ,~ ,,>ci," th "a ma c .... 01'" cr \ 10"" r be -'y pulls tho ....... 
bebmd the stage or " ph,,,cany presen' • ben tbe offon is commitred and loads or-· 
ages the other participants is. Ihererore. irrdc""nt for the pur""'" of ArI. 81 (I) (d). 

5: .The last ~ner.d .ggravating ci"",""""" laid do"" in Art. 81 pertai .. 10 the pocuIW pos.u~n of the "cUm of the offence. The -"" is presumed to be dan.,.- when .. 
.... nt.onally ...... tuum to. penon """""in. a special protection". The word .­
ally" implies that thi. ci[""'"'''''' is inapplicable nol only whoa tho -;, comrniIIOd 
by negligence. but also in ..... of mistal<e ""'"' the """ is .... - of the fact tlJOl IPs ~icti~ is. for instance. def-. f .. ble-rnindCd or 'nvalid. a< a pn.oner. -.-"". 
infenot. clergyman or civil servanl. I .... far as this "rcu_

nee 
is 10 some --paraDellO 

the one laid down in .u!>-art. (I)(b) of Art· 81 ...... shoukl"'" • ---- ... 
natu'" of lbe offence and the position of lbe victim. I." the actor ~ take --of 
the particular position of the penon agalnst whom the offence is comm!oed. Yol - of tho 
co ... in whiclr this co .. eCtion ",ists are ",,,,,,,Iy defined in ... -"" Port of the Code. so 
thaI. in view of Art. 81 (2). the pertinenl circU-.... is of I ... red pracdcal uoef~ 
Furthermore. when it is not an inJCOdie"I or special _valing....,-... of the -
committed. it should be .pp!ied with ..... di"""""""oo. For i"-' .. ...-wbo 
serves alcohol 10 a .-.bet of Parlia-I "alreadY _if,""y"- from...-l"-
.. mpllon \hctCOf"' (Art. 514) is not as. rna"''' of right liable to an ....-........... ; • 
syphilitic huSband who -",",y bul with .n ,nd- I_lion --..... his wiIo (Art. 
53' (e» is not as • ""' .... of right liable 10 an increased punioh ...... nor 11 a .,..- wbo 
intentionally destJ'OYS his uncle's property (Art. 6S3). 

6. Wh.n .ny of the .bove
C
........- Is p.-I and the-"saIiIfiod .... 

1 iI_ 
the offender's <lao...- disPO"-' the penallY m'" be ....- in --with Art· 
188 (onIina'Y aggravation. as distingu"'*' from....,.;at _-~. ~"'. 1119-193. 

justified by speCial aggravalin ... ..........-. ...... 
y 

............. and ........... • doflned 
in Art. 82). 'ibis. _. is subjoCllO the ..... rcsttJcIio ..... .-"'""'..-tho-

of general extenuating c:irQ1.OlSt.aQClCS. 
(a) As is ....... in Art. 81 (2). tho co"" "oot o1~ 10.-............ -~ ...... 

..... ,.... .. "..,r .... _ a....-.-nIts an - 01 ....... ~ 01 tho ........ 

...- laid dowII in Art. 81 (I)" an ........... • .. aD - """ .. aD ~ penalty 
oWing IOlho..-roe of 00< oItho sald""'-' the"""'" 10"'''''''''' for .... sald 
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• 

offence or the said increased penalty a the case rna ground that the pertinent speei,1 c." . y be. m y not be oner ,ed ,gain on th. 
(c.!. Arls. 81 (1)(,) and 522. WI. . anee " also a ",ncr,1 """,.atin. ",",ums an", 
alinea; perversity or cruelty 'i!' Art: ~ ~,~.(!: ~~d (a) and Arts. 97 (21. 5 (3. 519. <cond 
confidence or authority. in Art. 81 1 Art!. 598 Ca • 637 2); ab of pow« • 
or professional criminal activity In (lr~b) ~n(~)Arts( ) , 3d04, 393 (2),415,470,642 (b); habitual 
511 (1). 531 (I) 606 609 (2 • . , an Art>. 471. 475 (I )(b). second linea 
ances in Art 81 (I)' () d) (0). 635 (3),(0) ,670 (a); acting at night or under cover of distur~ 

, " c an Arts, 282 (h) 285 635 (3) ( . , menlS. In Art. 8\ (1)(, d A" 'J. use oforms or dan",ro
U 

i",ltU-
in Art. 81 (I)(d) and ~~ rlS. 484 (3). 539 (2)(a). 549 (2); conspimcy or coll£ctiv. ","on 
chief or ringle.der in Art. ·8i5(~i~~ 484

d 
(3). 567. 572 (b). 589 (2)('). 635 (3) (b); ~p"ily of 

of the victim in Art 81 (1) () d an Arts, 458 (2), 476 «(I), 477, 478 (2); Special position 
minded .... s~n. 53 . '. an Arts. 601 (21 (.)-defencel", person; 591 (I)-feeble­
mferior. 31~ 9 (2~ (b)-onvohd; 417-prisoner; 606 (2) (6) or 621--relative; lOS-

, uperlOr, 256 (2)-member of authority; 433-<:ivil servant). 

",neml a . ~va ong cucumstance may not be applied concurrendy with anolh<r (b) A general aggr f . 
person d wav~tong c~rcumst.nc:e of tbe ame n,wre ('·C· the facl of .,..wns harm to • 

un

, pl' .eservm
g 

specIal protectton, such as a minor, an inferior or a prisoner ~"""""n'ly 
Its 10 many cases f' ' ............... 'Sgrava'm ' < . '~ a ~ ° po ..... f."""ons. confidence at a.thority). lden'''''' 

a . g factor. like. enueal extenuaun. (,cto". may not be cumulated whdhe< they 
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ppear 10 the same or tn different parts of the Code. 

in Subjectto these restri Ii ''''. t ecm n." . ",nte_bavinsr<>£"'dto all the ama
vat

, 
th

g 
";"'''''sta" '" hkh ' 00 v t . l "J. d n r u .. The pon~bment wiD vary 

. ere 0"'. depending on wh;,h .nJ bOl n '"Y of these ei""'''''to'''''' '"' present in an; 
:"en.-. ~ also. in M. IS. te .rlb "the ""ture .nd the multiplicity of grounds of 

i::avauon ). Y ct, although M. 81 (1 I. fintline. ,Ill'" that doe said""'- lead to 
easlOg tbe pen.lty. it must be "" tbat the court m'y not.".,.,.d the !imits of the pun""-

ment p<=r.bed by law for the offence committed (wlUlc it maY.".,.,.d them w .... -'>I '~fav~tms ~ta_ we p,....,t). For inslana: .... ,~ wilful hljwy (Art- 531) II "",bo 
a e Wlth rigoroUS Impnsonment Cor not more than ten yeaf$ or simple imprisonment for not 
I .... than one year. Thc fact that this offence ~ conunilted out of hatred (Art. Sl (I) (a» 01 ~ga.~t • .wen ...... person (Art. 81 (1) (.» doeS nolentail thaI the court ...,. order_ 
".pnsonment for morc than ten yea"- Art- 188 deali". with - ama"- clearl, .ho~that the penalty is then to be....."uocd "withiP the ....... spoc;11ed in the relevant 
prOYlSlOn of the Special Part" and that the hiabc' timit .. spoc;11ed (I.e. 1m yan. in the -
of grave wilful injury) " .. bindi". upun it" w ........ the ..... '" _bet of ...... 

l

-
vatins circumsta- _t in lbe parti<U1at -- Io 0_ --..-....--... 
_valino. and the penally io ............ in the - that the--· to·be....- .... 
severely than be would "" ........ had ho not.-l in the oaid""-' _ ...... II 
in thc ..... co""" undor Art- 79. the -' is."pectod to -' doDbIo COli_it 
should firstly decide which p..-t it _ld Ita .. ordacd in tho a_ of _vado. 
circumstances and then i_ thiS hypothdiCal ........... in - of the r..t .... the 
offender i. dangeroUS. Thus. iD the _ ofan .-of .... .. ;Iful hljwy~""'" 
a defencel

es
, person. the ,ourt ,hould makc the fol_ ......... ' -As the.....,.· ... of 

cxtreme "'io ........ and the accused is • fin! ofII!ndet. we woo!d we ordacd - ,.... 
simple imprisonment but for the f'" that the .IeOm - ~ ~ -. 
that thc a...-I haS __ hl .... f to be d • ....- by deli .... """ - --of the 
peculiar position of the victim. we shall_vale this pun -,:" Tb/I. __ ...,. 
be effectcd ,,;tber without ........ the nature of the ~ (I.'. by _ .... bypOIbo<>-
cal puni.hmen

t 
of twO yea" simple ;mpris"'''~'' up to the JooI! ---.-. 

to Art. 105 (1). third ali ... , ia_,....ln_of • ...,..-~)orby~ 
for ,imple im".oonmcn1.';'- ;,0".--, .. ..., ................ _,.. 
apparonl. ,_ .. m hardly be ..., -- tor -ordJIlOIY -~. ... ... -
doned hypothelleal...-' ~ m anY - be ",,10""-"""" ... -



~ro'i'ion of th~ Special Part, for instance "",,"u," the accused h. co""" eon idcrable 
amage (whiCh ~ not a general aggra .. tin. circumstance). Thus in • " .. where the . ".,..cd 

wowd have maimo<! both arms and both legs of the victim, it would for all practical,.....,.... 

be ,,,ole .. 
nt 

whet her the ,ietim wOS defcn",I'" or for ,ha' matter whethel the aWO

sed 

acted 
in any tl .. ' . ' . . 0 lOr general agg

rav
•
Ung 

.ncoonstan"', "n'" a p .. ,i.tune
nt 

of ten yea" rigOrous 
unprosorun

ent 
would anyhoW not be undeserved having rCllard sol.ly to to the "rio""" 

of the physical harm ,uffered by th. victim. ' 
7, By way of coo<;lusio

n
, it may be noted that th. pro,isio", of Art· 81 arc no' totally un· ~.nto<! in Ethiopia, as the 1930 Code ,ook into consideration for,........ of aggravation 

cacumstances such as envY (Art. 46), " .. cbery or r."ngefuloess (Art· 47), the personal 
posouon of the .ctor (ArtS. 52-142) and of th. victim (e.g· "rt. 273). yet Art. 81 is""'" in 
that" att.mpts a , yst.ma,ic classification and precise delinition of all the fact"" that sbOUld 
affect the puni,h

ment
, which facto rs, furthemlO"" have a much mOO' ge",ralSCOP' th.n ,heY 

ev.r h.d before. Bven thOug» th. in"oduction of such as,. ",n of general .... a

vatin

• cir­
cum tan"" in.y commend itself in many re peets, Art· 81 ",\Is for cri';cisn1 and rniol>', i' 

seems, be on some future day re"j~d on the following lines. 
(a) Art. 81 misses its purpose to tbe ""nt that it does not bring abOUt a ~mpliii<ali" of 

the Special Part of the COOc. In this p, ,t, ,no ,,,.,,J expect to fi.d only --­
.tances of such a pee li.n. u .t' h'" dl 6 ,\the,r placd

n 

"". 8\8nd "" """"" 
to be """eral circum'" "..,.- (,. • ",. k,n P' SOl n he vi inl f'" o'! ootra"" Art. S98 b); 
stealin. religiOUS object', Nt. 635 (I ) (u); d, ; inS tn ui,ide ' h<v

ictim oI.~ oft\:"": ~-. 
mail, Nt. 670 (e» . To often. hOw"'" , .... , alin

n 
, ,,,.rdinS '? the SpeCial .... :juOIifiOd 

ror the very reaSO
DS 

",entio
ned 

in A.rt. 81. 111i. implies tJo,lt " .. d,nary _va- P""""'" 
to """. 81 and 188 baS been considered i nsuftic~nt in nurn"""'" --""" ~ ~ 
wonder, thet<fore wbtthe' it .hould not ha" ..... provided thI1 ,....-t --... 
corns""""" would beat upOll the sentence ",och nl

O
", _ ... 1, - theY do ........ -

"rticles. In other words, tbe eff"'" of ....... 1 a .... "'ti
n
• cIr<U""-~, ':.:: 

have been described ina mort ... eral_r
. 11uS

could 
have - --bY • • 

MI. 18& close' to MI. 189 or, which woUld probablY have -".....,..,.,. .bY.~ 
provi,ion parallel to Nt. 184 wtUch ddi .... the df .... oI ...... 

l 

..... patID& ~ -
/U it indicates hOW the pen.lty i. caJculoted wtoen _01 r_ ..... ;;: .. ....,.-

the mfende,'s _ 01 guilt and mal<e hun appea' ~ ~ .. --to ..-! ....... -
,nd"at«! hOW the "'n ..... is ",.....0 ""'" _n ........... - ~,.. 'o!J1 hi'" -
that he is particUlarlY d.n ........ ' .nd • card,,"' ~ ~:,....~01 ,~clwkd to the law'" ",vcr'-~ (,.g. ~..-"" ..... jpIIIOIIoI ......... 
,unple imp,;,on-

t 
for _ ,....;r .... 

OUS 
, ..... --for ... ,--

imprisonment for five years. etc.). 

. at beCIlu&l' tile manner ill wbtcb a 

(b) The ex;sting .ysttOl of _vation ;s defCCU'" so. di "' ...... 81 and III-­
general aw

avating 
cire' ..... "'" affecIS the.pun~"!"'t :::t~totbl SpedoI .... of 

completely out of propor1ion to t .......... ,n ""odt , .. ::;....- (Art-656)'" iootIt ......... 
tbe Code. Thus thd\ (Art. 630) and fraudll"·' to- _ ~. (Gr .......... 
ble with rigorous imprilO"""nt not . .....,..s'~ ~~ to ..... 6"- ""' ......... 
is ...... al .~vatin. ci":""",,,nce ",- 01 0....". to /\fl. 630---"'" ...-
aggravating ............. '0 ..... of .we- co ...... ,.., ...... ........- bY - ~ 
who consp'" to -""t f .. uclutent~"""- h ......................... .... 
five yoara rig."'" ___ -"" ""iIo tWa ..... 

ns 
w ~oItIoiJ"'" ,..,-~ 

to ten yea'" ri .. -"'...---' (Art- 635 (3) (b». ~.,.... '" ~ ...... 
found within the special part «-t ......... :'" ~ """ .......... fjoCt 0I,..tlDC • 
Nt. ,11 (I) --"'" uaftIc in adul .... t 'n tblfirIl~ '1O(3~ In tbI--' 
profession of tbI oIf<JDI'"-- lItO ~lY':" __ ., t"OOV"""""'~"" penal"; 
one-Art. 513; .... lsO .......... fjoCt 0 "'" dJoll""""" f_..... .. ..... 0 

in ..... of roiJD"'n ....... t- ..... ~ (b) .. 
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ncO 
a. vating cir U • re 
cncumstances• carry the same 1m ' 

aggravating circumstan uld not only 

would also be more unif rm. 

Article 82. Special dr stllfl(:! coocurrenct and reddhisID 

(\) Th' p,nalty ,1,.11 be "I!K"".ud and" th' "I"nat p""is
wns 

(Am. 18'>-193): 

(0) in cases of m f • [ 
.m ,a erl' """"'"'" wl"a II" aif'",ft, "'.IS 'r ly ,"mmit"d ,.",al 

o If ~ln~'. what"" th'" ,.,1",,: it may also be Inm·""d .""di- I. Ih' de>'" .1 

gad m ,as .1 ,. 1 • 'n .' .' 's 0, na lana """",,,nre. wh .. th' OCI ,lmalton'O/"'Y ron".,,,,,,,,,,ol 

(bl :lwn a ."cond 0'. f
atlh

" inrenl!on.' .ff,n" ag.-asf ,''' p""i,ion' of ,hi, Cotk J crrminal provisions: 

""an'mc t xltad",oa a.,ft, EJhwpiO' laW has be" ",.".""d .ilhl' fi" Y"'" of a 
"ntenee being "",J In whol' VI in p'" 0' lur,ill& bc<a "m""d b . pat';'. M -,."y. 

(2) Where in ° "'" of ",idMsm Ihe oif,nder has ol,h, ,am' Ii"" bee. ",arir,<d" -"",n' 
oif,,:'" 'h' coo,, ,hall fi'" as"" ".""" fOllh' co ... ",n' -if''''''' and ,"'. -"" II • 

havmg regard to rccidMsm. The sp<cial a .. mvating ci",.m .. _ laid down in th' Art<k d,ffe< in tho' ..,1Ch 

con h' • 
. rern , eor na,u,e 05 well" their eff«" on ,he punisbm'nt. f,om the..,..w _",ona 

circumstance defined in Art. 81. Yet th'" dilf«"- are more apparent than ... 1. for in 
the las' ~alYs;, thc reason why concurrence and ,oC

idiv
"," juitify an i_ in the penalt' 

1$ tru.-

t

• like geoe
ml 

aggravating circum tan"'. they ,."..1 the offender"""gerous dis­
po""on; and the reason wh' ,h' inc- is ""to, accordina" Art· 82 """ i' is u_ 
Art. 8t. i. that the accused i. d ",cd to be rnare dan1F

r
"'" w"'" he acts in special. than w""" 

he acts in .. ner.d. aggravatins circum,t''''''' 'There e""" hO "ver.· f • .....,..ntal---
between these tWO Articles. />.113 beeR said hefor<.· ..... ,.1_ .. • .. d-"""'" -
not of its own for'" iustify the p.",n. of a more severe ........ and tb< ""'" .... ' asI< i ... V ~hether the accused is realI, dange''''''; i' ... y. therefore. d-" the fa« thals

oeb 

• 
ClfCUmstance is .-nt when it is satOfi<d th,t the """"'" is not dan1F

'
''''' ....... the,.;d 

fact. In ""'" of concurrence '" recidi''''''' on the otb<r haftd • .-is. ",,,c<usiVC -­
tion that the aocusc

d 
is dangero." the co.rt RlaY not "' ... ..,.t the fod t .... b< -"...., 

several un'awf.' acts. contt."ned ..".,.al legal ",o,isionS or ,.,..... in" - .... ~ is in ~y .,ent bOUnd to inere"" the penalty. ",. in .. nsitY oftM ...-which the "",,-"" 
to socicty is taken into considerS'ion fo< the purpooe of docidinl. not ............... tkJn 
i, i"',ified. bUt to wb>",tent the puni"'-~ be ~ ( .... -"" ...... 1(b) 

l' The fint ."",ial ..... va ••• c __ for which Art· 82 p""jdcI is --- rrI (iii) infra). 
off."'" (au ....... (I) (0». which is • situation .. which -' aI- ba" - ..... 
hereinbefore ( ... particularl' .......... ..- At!>-~ ,.".). ~ - be 
either ..... '.,;al .. (","",ulS 0< ",nwJ ",1) or .. ,.,aonaI" (-""" or '-' .".rJ. 

(0) Without prei""""" the"'" w- it i. an """"'"'" of an oIf- that cortain .... 
,houtd be .. pea..,! ('.1' _. 411. SIS and ... ) ~nd ",bjod. a*> ....... - ...... : 
",petition of aets amounts to a .......... _ withtn the _n,n. rrI/>"- tiO (Z). -. 

material COOCU""'" of off ..... w • pe-~ (thai is. -""',~ ......... 
unlawful acts ... beth<' of ~ .. !l!" or of a otiII'L"" ~ .."... if A..,,-." .. ""! no; 
down C the _ is one ° rna .. riol "....."..,.. (tbd\ and".......,l ...... tbo - • 
Art. 81 (t) (0). first sen-'; .... , "" hOlds good if A .... Is 11 car. C's tooJC1o and D' 
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purse. There is not material co~currencc, howey r, when a c Ilviction is had in the course of 
the performan~e of ~h sc acts; If A steals C's bicycle after being sentenced for stealing B's ear, 
the penalty WIU be 10 reased, not on the ground of concurrence, but on that of recidivism 
(Art. ~2 (1) ~b» or antecedents (Art. 81 (1) (c». The laUer cases should not beconfuscd with 
those 10 whIch there exists "retrospective concurrence" (Art. ]91), i.e. where, after a person 
h,as been sentenced for an offence (e.g. stealing Irs car), it i found that he should at the same 
time have been sentenced for another offence (e.g. stealing C's bicycle) but he was not so 
sentenced because thi other offence had not been discovered at the time of the fir.rt trial. In 
cases of retrospective concurrence, therefore, the concurrent offences are not separated from 
one another by a conviction. 'or all practical purposes. these cases are identical with those 
where there exists "simultaneous concurrence", i.e, where all the concurrent offences are 
known and tried together~ It may be noted, incidentally, that concurrent offences should as 
• role. be tried together (Art. 116 (I) of the Criminal p"""du" Code); hoWCVtf. if .. "';'" 
trialS are ordered under sul>-art. (2) of this Art. 116 so that the accused should not be embar­
rassed in his defence, the sentence ultimately arrived at should be assessed as it is in cases of 
retrospective concurrence, that is, "so that the offender is not punished more severely than 
if all the offences had been tfied together". Unfortunately, the Criminal Procedure Code gives 
no indications as to how this should be done and many important questionS are left un­
answered (e.g. in which order should the offences be tried 1 If they are triable by ditferent 
courts, which of them will finally pass sentence? If they are triable by the same court. should 
they be tried by different judges 71f the accused is a Iso a recidivist, which court will take this 
circumstance into account 1). So long as the procedure to be followed is not clearly indic:ated 
(e.G. when the ,"",u.cd i found guilty of twO or more oft ... olk-_tdY tried. onIy­
sentence is passed, and it is passed by the court having tried the more serious of the offenca 
for which the accused is convicted). onc may wonder whether a court will ever order ICP&rate 
trials in view of the considerabl. practical difficulties that would folloW upon the _ ... '" 

(b) There is notional concurrence of off""'" when • penon. thouab be perf""'" only"" 
such an order. 

act. viol .... several dilf .... t provisions of the taw. For......,t.· ;r ,t. • .,..ried -. ..,.. 
his ,ister in view of the publie. the"" is one of notional -(.-................. 
public ind""""",. sot abo the oituaUOns -"bod in Art. 63) w_ tho ..-'" Art. 82 
(I) (0). oecond ..;, ....... Th .... only one act " done (whilo ....,;at - bJlpIieo tho 
doing of sevoral .... ) whidl ...,....nly c:on ......... van- \etIII ~-(_ .. -
to what was .. id _ina • ..,....;'" -. the -' ................. ",....,;at 
concurrenoe may all contra,,", the ..... \etIII provioioD~ It - be ...... _.......,...ne 
notional co~ is hardly conceivable.. 

-.....;:" (c) Regarding the e1f- of concu"""'" it baS .... _tl"' .... bel .... po.-If" 
_ connection with Art. 9. that the Code prOVi .... _.for the ............... " "'= 

nor for the "absorption" of the l~ penaltY b.l tb!; bl Q!\O-...",. sys1a11I. 
both be found in Art. 42 '" the 19311 """'" ~ do ... take ,.-tY - ..::::: 
individual otTen .... and hk fault or_"' ...... and load to ..... - w 
truly _ his dan_us dUpooIdO"- QInIUIalion. r __ • "!'" be -'*'"! :::; 
listie as the accused may be sentenced to ~Y. 0 • of ..... "'""Iive ..... is 
result in tho imposition of so lonIthy • punisbJricnl tbat~ ~- ' ill ... - ... 

a sense useless. 1bis is why the Code provideS. as a ~ or_-
with Arts. 189-192 (see, however. AJtS. 189 (I) (c) and 125). _. __ 1...... _.-a.IOOd -penal will be ~ .. .--.--. u~ 

(i) In cases of materi':l .co~ tho ~ ofeDG!J (IOO ..... (3) (b) IIt/M> 
Art. 189. untcss the repetitiOn amounts ~. t. :.- 1110 _alai ~ Art. 62, ill 
or morc of the ~rt'Cnt 0«--'" = for by Nt- 190 (lOOt bcJWIYII' ...... (3) ill 
case tho penalty Will be c:ak:Ula- as pro . . yatioaJl - or .... -
""...-... ~ .... Art.62;-'a\iIO.tbattba~:::~~-"""""'''''''''''' 
the sentence I' ~ in a~ WIth (ArL 191) 
applics in cases of ~ve concurrence . 
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JIIus/ratloTlS (under Art. 189 (I) (a) and (b» 
I' ' A ;, oon~cW1 of homicide in the fi"t de"," (which """,rding to Art. '22 is puni hable 

with rigorous ImpriSonment for life, or death) and blackmail (which according to Art. 669 is 
punishable witfi r.jgp~Ous imprisonment- not c.'lceedihg five years and fine). U the court con­
.don that. for the ho"mlcide alone. A should be _",ncod to death. "th;, .,..,.tty .",11 
override any other penalties entailing loss of liberty" (Art. 189 (1) (a». Therefore, he may 
not be sentenced to, say, three yeaTS rigorouS imprisonment for blaclcmail, to be served prior 
to his being executed; but he may be fined fot blackmail jn addition to being seotenoed to 

death for homicide. 
A is convicted of robbery (Art. 636, punishable with fifteen years rigorou& imprisoJlment) 

'and ordina~ rape (Art. 589 (D, pJFlisnab1e with ten years rigorous imprisonment). The court 
"shall impose the penalty deserved for the more serious 6tTence (i.e. robberY) aod--shall in­
crease its length taking into account the provi!ions of the law (i.e. the concurrent legal 
, .. ,isions. when there is notional concurrence; ·the<ewords .,. ~ i ...... of 
M .192) or the concurrent offen""; il may. if ilthinks fit. im,.,.. a penalty e,.,.,.,w·S by baU 
the basic penalty without, however, being able to go beyond the general maximum futed by 

law for the ~nd of penalty applied" (Art. 189 (I) (b». 
This fonnula, similar to, though not 3S clear as, the one contained in Art. 68 (I), first alinea, 

of the Swiss Code ("Ie juge Ie cnndamn('ra a (a peine cle i'in/raction la plus grave et en aut
men

-

'''~ la ,.,'e d'ap'" I" ci.cun"anm. ma" pas au deli> de la "",itle '" "" '" -- de fa . 
",one p,iv

ue 
PO"' eel" in!'adiun") mo> nS. in effoct. thi" i. calcolatingthe se."""" the court 

considers only the penally rrcscrihcd by lay.; for robbery, which is the more serious off'cocc •. 
ood

1
on 

that Im, ;s. """~ • r. ,'P" hot;"; """".-dl .'. ,he scnle~ wl>ich it ~ ""'. in 
thf absence of concurrence) of. "'Y. twei"" yeo" rigorouS impriso""""'t, wluch' - , .. ~ on the grou.d of conCun,nce. In doi.g so. it may eith" oonfine i"'~ 10 orderinI the 
""f'mum penalty p,<scribed for robbe,y (I.e. f.f"". "",,) or ox=d this buic penakY (oJ· 
though the Ialter wo,ds are ambiguouS. the>< is .0 doubt, i ...... of !he - 01 this 
AljkIe. that the ""ic penalty is not the one which would be otd<Iod if the ar"- bypD' 
Jhlticol sen","'" were passed. I.e ~ ';"'1" """. bulthe oDC IlUd ..- by law wi!!' ....... to ~ m ... serious offence. I.e. fifteen years i • .- of robli«Y or ....... aI ..... 

1m ~ 
are """",ibed (or tlie mote serious offenoe.- tbe higi>Cr of ~ penal ... ) . ...,... ~ 
however. lS subject to two restrictions. On the one hand, the baSIC penalty maY be ~ 
ooly by one half (I .•. here ,.ven a.d a haU ,.....); o. !he otW band. the ".....,. mwz 
"",cd at may nol exceed the ge.eral maximum _ by law ............ to the kmd 
penalty ordered (i.e. according 10 Art. 107 (I ).third .Unea. twenty"'''''''''' on "",,,.01_; 
ous imprisonmenl).1n this i""an". therefore.th"'."" may not-nsorous,~ 
for more than twenty-twO and a half years. However, if A were co~victed ~f a~ an 
bery under Art. 637 (I) which is punishable with twe.ty,..... ",0_ ,--= be 
increase by one half w~uld obviously be impossible as the court would m aoy 

Pfobibit<d from exceedi.g the ,....,.11< .. 1 ..... mum of twentY-
fi
'" ...... • I . _ - .' 'bed by law 

As IS app",ent. an i...- under Art· 189 IS excluded ., ... the pena~ ","":,...;-n 
for the more serious offence is already up to ~ general legal ma:'~~.:!'. thus. perIOR 
for simple imprisonment is three years accordmg to J\rt. lOS (I). .' 1'· ~t 

I convicted of ten offe- the motC serious of which carries .-,..... WOP.'~ It - be 
may. in no case. be sentenced to .impldmpris<l<UO"'l for.""':.- ':: ;::,;.... with 
clear, however, than eveo when there is room for Jl\Cre;1S1ng pcna is it atwaYljultitiDd. 
Art. 189 (1) (b), such an inCrease is not com~utsory nor, f~~! =~.J11OI1' fIfJVIIIC-

teDCO 

In cases of material concurrence, the court ~ me,rely rcqUI beCIl praenL 'Ibis can often 
than it would have passed had this aggravatmg cirCUJ1l5taJlC1C Dot tiO under Aft. 118 maY be 
be done wlthout..-lin. the "buic penalty" ond.lik

o ~~ ~ SIMd" port". ~ 
achieved "within the limits specified in the rel~t pr()'llliOO 0 alt,aDathO ~ ate 
possibility is to chan8C the pature of the baSIC penallY wbeD 

• .; I"",", . . 
..... 1~8-
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prescribed by law with respect t th· . 
able "with simple imprisorune~t (~;~re C:?US °hffence

. TIm under rt. 630 theft is punish­
the case with . " x mg t ree years) or, ccording to the gravity of 
con~ntlY w~:~~us lmpnson;ent n t cx~eedjng five years". Wh n a theft is committed 
always to order ~ve e or more 0 e~Ct.~ ca:rymg J~r ~unishments. the court is not expected 
imprisonment for t ,n and a half }ears ngorou Impnsonment; if it considers that simple 
currence it rna wo.yca~ would have ~n an adequate penalty in the abseoce of con· 

. hm' y well, m vIew of the latter cIrcumstance decide to replace this hypotheUca1 
PUOlS ent by, y, three years rigorous imprisonment.' 

llIuslrallons (under Art. 189 (1) (c)-{e» 

ri ~/s ~nvi~d of falsifying weights (which according to Art. 375 (1) is punishable witb 
wfth o~:rnpnson~ent not exceeding five years) and storing adulterated goods (punishable 
.. xceed ' accordlllg to Art. 401). The court "may impose both penaltics" but may DOt 
~ ':he general maximum prescribed by law for each kind of penalty" (Art. 189 (1) (c». 

ru!e IS not ~lear.at all. 00 the face of it, it means that A might besenteoced totwenty..five 
years ngorou~ unpnsonment and fine, which is clearly absurd. Then: is no reason why the 
court should m such a case be allowed to increase the period of imprisonment more than it 
wou.ld be able to do had the falsification been committed concurrently with aootha' o&oce 
p;nishable with imprisonment. Reasonably, therefore, an increase under sutHut (l) (c) 
o Art. 189 must be taken to be subject to the same restriction as an increase under suNrt. 
~l) (~), I.e. one half of the basic penalty, so that A might actua1ly be sentenced to Jiaorous 
~~Pflsonment not exceeding seven and a half years and fine. Concerning tile latta' penalty. 
It IS doubtful whether it may also be increased only by one half (e.!. J 500 doOm imeead of 
toOO) .or whether the only restriction is that it sbould not exoecd "tho aeneraJ muimum 
~lbed by law", i.t!. SOOO dollars, or JO,OOO dollars in cases of pud (let the Dellt .... 

tration). 

A is convicted of miling seditious statements (an offence which aa;ordiIJI t.o Art. 48J • 
punishable with six months simple imprisonment or a fine not ~iD8 500 doIIan) IJJd 
blasphemy (which according to Art. 486 is punishable with two yean simple impriloomeDt 
or a fine not exceeding 1000 dollars). Whether or not A is also sentenced to imprilonmeDt. 
the court, if it decides to fine bim, "shan impose a single fine the amount of which IbaD not 
exceed the aggregate amount of the separate fines" (Art. 189 (I) (tI). iA. 1500 cfoIlarI. In 10 

cumulating the fines. the court may not, however, exceed "the aeoeral muUnum amount 
provided by law", i.e. SOOO dollars, according to Art. 88, first alinca. 1bus irtwo fiorI of ~ 
dollars each are to be cumulated, cumulation is possible only up to to ~ dolIIn, .... w m 
cases where the offender acted for gain", in which c:ases a fiDe up to 10.000 doDuI aay be 
ordered (Art. 90 (J ». The latter clause is unncc:essafY; as a fine not excecdinl 10,000 doIJan 
may be imposed whenever anyone offence is committed for pin, it is obYioullY on the arouad 
of greed, and not of concurrena:, that the fine may then be incrCaeCL It IIIUIt be dear, h0w­
ever, that "the genera] maximum amount provided by Jaw" in CIICI of pod D»1 not be 
exceeded when concurrent offences are committed (or pin; in theIe CIICI, tbe Jinet may be 

cumulated only up to 10,000 dollars. 
A is convicted of endanaerlna the independence of tho State (Art. 259, wfdI:h ilaD o&ace 

with respect to which conflscation of property II de1ined in Art. 97 D»1 be orcIered punuaot 
to Art. 272) and espionage (Art. 265, which. it committed for pin. ... , IQUdfDa to Art. 271 
(1) be punished with a tine Dot exceeding 20.000 dolJars). It tile court orden die caa&cado?, 
of A's property, "it may not ( ... ) impoee a fine either II priadpII or II UCCOnclary penalty 
(A rt. J 89 (J) (~); note that a fine is nevu a sccoodatY penalty; wbat • .-at .... preIIIIIIAbIy, 
is this: when one of the concurrent offences is punishable with a fiIIe, ~ ~~ and 
fine or with jmpriJonmcnt odine, atine may in no cae be ordIIOd JuclditiGD to oonf!tc:aUoo). 

(ii) In cases of notional ~, the penalty wiD be caJcul*cllI provicIecI for by Art. 
192, which actually refers one to Art. 189 • .Ac:cordins to Art. 82 (0 (4), die maJn cUft'eaeilcc 
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p e form 
penalty sho d in un mu 
drafter answered that be ha "hesi befo pro 'ding for a v ti on th 
( .•. ). Regar~ must be had, however, to the 'ctor's intention. For mp, married m 
who rapes hIS daughter knows full well that be is not committing only one offence. It i in 
cas~.ofthjs n~re ~at aggra~atio~ would beju tified," After some discussion, it as agreed 
that aggravation will be optlOnalln cases of notional concurrence and will not be ordered 
unless it is jus~ified in view of the actor's degree of guilt", Unfortunately, the latter principle 
has not been Implemented throughout the Code. As has been mentioned before there are 
inconsisten~es between A~S. 63, 82 and 192, and aggravation is compulsory in a great 
number of Instances of notional concurrence. Furthennore. the provisions of Art. 192 are in 
any event unclear as they do not contine themselves to referring the judge to Art. 189 but 
contain additional rules regarding aggravation (see para. (4) in comments under Art. 63 

supra). 
~ Recidivism is the second special reason laid down in Art. 82 for which the penalty must 

be mcreased. Generally speaking, a recidivist is a person who relapses into crime and who IS 

conclusively presumed to be more dangerous t n a first offender because he has not, In the 
terms of the Preface to the Code, "become prudent" despite his earlier contacts with the law. 
Hence the principle tbat he must be treated more severely than an offender who hal no 
previous convictioTIS. Yet this severity, although it may be justified on the ground of social 
defence, is, in a sense, aD admission of impotence. Having failed to prevent a relapse, one 
imposes drastic penalties (Art. 193) or measures (Art. 128) which primarily serve purposes of 
deterrence and disablement; one tends to overlook the fact that thi!! failure is at least asdi -
quieting as the relapse and to tackle the effects rather than the c;lUSCS of recidivism. For the 
truth of the matter is that recidivism is not only a threat, but also a challenge, and one which 
concerns society at large, and not only the law-giver, the judge and the penologist. It call~ 
into question tbe whole social system, and not only the wisdom of the law and the efficiency 
of law-enforcement agencies. This being so, aggravation clearly is only a palliative; it cannot 
solve the problem, the more so since there must be a limit to aggnl\ation lest recidivists be 
used as scape-goat!. The true remedy, therefore, lies elsewhere, namely in prevention. What 
need be acted upon are criminogenous (actors. Giving education, employment, decent hous­
ing conditions, fighting alcoholism, bringing about a change in the community's attitude 
towards former convicts must accompany the efforts made to ;mpro e the laws, penitentiary 
treatment and post-penitentiary care and are more decisive weapons in the struggle against 
crime thaD a purely punitive and, as it were, Pontius Pilate-lilce action against recidivists. 

The Code makes with respect to recidivism rules which. apart from being simple in com­
parison with those which exist or have existed elsewhere (see Donnedieu de Vabres, op. ClI., 

pp. 216-228), are designed to ensure tbat aggravation will not be ordered unJcss ~t ~ truly 
deserved. Therefore, not any relapse into crime amounts to recidivi m; so that thl$ C::I~­
stanoc may be taken into consideration, two kinds of conditions must be fulfilled which 
pertain to the actor's past record as well as to the new offence which be commiCS. 

(a) A aentencc must have been previously passed and enforced (in whole or in part) or 

(i) 1bc nature of the offence or offences previously committed aod of the penalty or 
remitted. 

penalties ordered with respect thereto, whether by an Ethiopian or by a (oreiIP court (Art. 
22), is indifferent ac:c::ording to Act. 82 (I) (b), except when tbc c:ourt incenda to order inIm1-
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?,ent (Art. ~2~ instead of increasing the penalty under Art. 193. On thi point Art 82 (1 ) (b) 

~ less .restnctJ~e ~an e.!,' Art. 67 (1) of the Swiss Code which requires a ~iou~ sentence 
IDvolvmg deprivation of liberty. Thus the principle behind Art. 82 (l) (b) is that anyone should 
become ~ru~ent who has once been subjeCted to punishment regardless of whether he was 
~ffected lD his freedom .. his property. etc. This is perhaps soing too far; one is not necessarily 
angerous who co~mlts an offence after being sentenced to compulsory labour (Art. 102 or 

103) or merely repnmanded (Art. ]21) for a previous offence. 

(ii) It is not sufficient that the accused should have been sentenced on an earlier occasion 
a~d .the. sentence must have been served in whole or in part. This requirement. which ~ 
missing m some foreign codes. implies that one of the typical features of recidivism is the fact 
~hat the accused, though previously deprived of his liberty; for instance, has not been 
lm.pressed thereby; having experienced penitentiary life, the prospect of being sent back: to 
pnson does n~t deter him from committing a new offence. Subject to the calleS of remission 
~Y pard~n or amnesty, so long as the previous sentence has been at least partly enforced. it is 
unmatenal exactly what portion thereof has been served (e.g. conditional release was granted 
and the new offence was committed during the probation period). This rule may sometimes 
entail awkward and apparently unjust consequences. Thus if A, on hearing himself sentenced 
to one year imprisonment for theft, knocks out a policeman and runs out of the court-room, 
he may not be punished as a recidivist when he is tried for assaulting the policeman since, at 
the time of the assault, the enforcement of the sentence passed for the theft had nOC bqun ; 
on the other hand, if upon being sentenced for the theft he is taken to prison but cacapes 
after knocking out awarder, be will be punished as a recidivist wilen be is tried for bavinl 
assaulted the warder even though the assault and escape may have taken place within 1M 
minutes of his entering the prison. There is one case, however, where this diffeIenCC will not 
be found. If A was on remand at the time when he was tried for the theft, be may be punished 
as a recidivist for the assault committed in the court-room; since the period of remand must 
be reckoned as a part of the sentence (Arts. S I of the Constitution and J 14 of the Penal Code). 
the enforcement of the sentence had actually begun before the assault took place (to the IIIJIlC 

effect, see Logoz, op. cit .• p. 287.) 

(iii) Aggravation on the ground of recidivism will also apply even thoUgb the previous 
sentence was not served but then only jf the reason why it was not served is tbat the COD­
victed person was grant~ a pardon or amnesty. TIle rationale of this .soJudon is ~t,. by 
committing a new offence in disregard of the good previously done to him by the ~~ 
of the earlier sentence be shows himself to be as dangerous as if be bad ~ it m 
disregard of the harm ~rcviouslY done to him by the enforcement of the said 1CfttCIlCIC; in both 
cases, his former contacts with the law have tausht bim nomina- I)jft'acDt &om theIe cues 
are those where the previous sentence was not served becaUSe SUIJ'CIIIioD was ~ ~ 
Art. 195 or J96. A person convicted of a previous offence who is placed 00 ~ ~ IS 
of good behaviour throuehout the probation period is not to be treated as a rec:idMIt if be 
relapses into crime upon the expiration of this period. as the pm'ious ~~~ ~ 
enforced at all. The same should actually hold good when a new oerence IS ClOIJlIIII- oru:.g 
the probation period. Yet Art. 204 (3) states that. in.~ a case. "the ~.: 
respect (of the new offence) shall be added to the previous penalty in i 
general principles governinl recidivism (Art. 193)." It is ~ certain ~ .:=" ~ ~hich ~s clearly not "in conf?rmity with. the general ~DClpIeI ~ mArt. 82 (I) (:;, 
lflCOllSlStenCY due to an overIlght or a deliberate ~ to the I'IV';;';-tbiI AJdcIe ..... 
which exception could be explained in the same mann« the rule diftir:aIt to 
for the cue of pardon and amnesty. From a loPca1 point ~ vieW. 110:: .::. ...... t of 
understand boW the probation period can be reprded • bani a part 
the senteOOC (for this is the jmplication of Art. 204 (3». siDce either n:-:. a: ill it ::::, 
at all (Art. J9S) or its enforcement expiClll>' ., • .,., (Art. .... 
undenWJd wily thiI flc:tion shoUld then operate, not,....aDJ· _ .......... 

IS c."OIIdDiU*I darin8 the I&id pcriocL 
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(b) The new offence must be " . sentence being serv d . mtentlOnally comllUtted within five years of the previous 
e or remItted and it must be t d' I a: laws of Ethiopia. ' an ex ra ,tab e 0 .. - ,ceo,ding to the 

(i) Most codes fix a maximum 'od f . . ",ddivism upon th . ' ~n ° lome. kn<>wn as the penod of );mitalion of 
as a t"'idi~;st re e,;xporauon of whoch • pe",on who com",its an offonce will not be t""ted 
this pedod is 6V":". eBS of th~ faclthat he has pr"ious conv;.tions. Under Art. 82 (I) (b), 
tb, DaM' and or ~rs and " mva"ab~, that is, its duration do<S not change depending on 
Eng)isb la / ,."ous .... of the carloerand/or new offence. (Regarding the positiOn under 
instance .v:~- ':j" ":'chbold~ op. c;r .• pp. 1486" seq.; nole also that in F_ law. for 
wm be ~unis~n tec>dw.~m ." perp<tua.l", I.e. a pe""n p,eviously convkled of a felony 

separating the t': a nc~d.v .. t 'f he co.~nuts a neW felony i ...... pective of lhe number of yean 
to those of Art. ° felomes). The prov ... ~ns of Art· 82 (I) (b), bowe"'" are with ... t prejudice 
in cascs f 1~6 (I), a=rdmg'" whoch the ~tiod orumi .. tion of"';di- is '"" year 
;, a toc'~' _ offe_; a person with ptevious convictions who _milS a pelty offenoC 
e-l'o "Vlst only wben tb;s offence ;, committed within .... yea' of the t",,1 or ".,..1 
",t 000'" r .. m.~?n ° ~ previou. sent-, for whet- olfe""'".....t· (S;"';lar 

Ill' rcement or the re .' f 
conunined est""',,,: p,O'""OO8 will he found in certain CO""'" fo' the - of­
Sudane pb

Y 
hal b.tuol drunkards; see, for instance, Archbold, op. ti'., pp. 1498" "'/ •• nd 

se eoa Code, Art. 447). retggra~tion ?n the ground of recidivism hein. t>as<d on the assumption theta person who 
to = ,nto,::c,me has a dange,Ous disposition, if not _ily "an ;opIned .-ilY 
flict .;:m. (Art. 128), the ..... (act that a fonne' convic!- not como ,po into-

;' . ~ law dunn. a rather 'on. period of time ..,.. to - this ....... ption and 
:ua : ,,"pl ... that he is not reany dan..,.,." for if be ..... it would probably tal« him ioII r YO y .... to commit a nOW offence. Wbat the aotual 'ength of this period sitttUld be is, ~ course. ~matU:' of opinion. bula period offi" yea .. is certainly not_

nable 
......... a~or whICh nt,litates toWani. p,oviding for the limitation of,.cidiViont;' that '"" ..... 

en eavour to promote in ... ry conceivable way the .. habnitatioo .' offi:ntIcr'- nil ~ ~ouId often he frustrated if ,he law of ,..idivism ..... .,.d, not as aD ......... but -
",vely :"' a sword of J)amocles, for .... y a f_ convict ..,;pt he .....,......s f_ 1~r""ng himself at ~ though' of being punisttcd as • ,..;divisl who- Ito "",,,' 

o ID ~ future (e.G. ~ be should, aflU 'WCDty yean • ..-I his riIJt' of IoIi-'" -~ 
The period of limitation of "';dlvisnt, whether under ..... 82 (I)(b) or ..... 126 (11 ...... 

to run on ,h. day when ~ f __ is runy at partIY...,..s ('-I' ...... the ~ II 
finally or conditionany ..teased 0' .... pes from the priIOD) or ...... the -""'" pco.-
receives his pardon or ~ law 01 arn- by wltich be ~ is .... inl° -- If a ~ 
offe"""i.comminedafter- than one ycar,or

a
-----........ 

of that day, ~ relapse Is no 1o_'~' but • ...-1 __ tinl-""""" (AtlL 
81 (1) (c) and 188 or Arts. 101 (2) and 724, as the coe roaY be) • 
. (ii) 1!quaI1y"",- ia tbII..,..tiIittn _ tbII- _ ..... Ito~("""" 
" .. contpJcsed or .,....,ood .nc1 __ tbII""" 10 wbJcb tbo .....,. ... ~ ~ 
, .... , to tte_. it __ tha, a peo-' --_...-.-"' ........ 
should he _ted wilb portictt1ar ....,;t1, apecialb"1tt tbo'- .. - Ito itII ~ ...... 
All tbi ... t:ODJi<Icred, _. the oaid .,...t ......... Itich will'" Ito fotII"I, .-t . ....... 61 
of ~ s_ ()tde, _ID he pcdodIY ,..nd. 00 tbo - Jtand. M .. ~ in .tc;w oItbo 

ntionaJeof Art. 82 (1) (b)-,"'''''' itisonlY ............. ~and~ toIa_ into-_ ono ia,..tly entidod 1D,....tttdc - he _.--............ 
OD the other _. Ib- ()(1OditHtD. Jib tbo ..-we - is dooJpotIlD ~­
coov;.u1D heofgooci __ .It ,....td.iJtdOCd' be .. ~ ..... tbot.--
hard .... JDiIItt trY IDCOrrcct.....,tf' - ouldalwaYI be' - tbot,,!,,'-~ 
he frustrated ,hould 00\'. for in ta_,...,...ID ..... tho law thf<1OII' jpod-of' neaIi-
....,.. Wbethe' the oaid con.titian shoUld be (u1fi1Iod ...... the - -- • .... lY 
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offe~ce is debatabl.e; Art. 697 (2) would induce one to answer in the negative and Art. 726 
(1), In the affirmative. 

. (iii) M~ch more questionable is the third requirement laid down in Art. 82 (I) (b), accord­
mg to which the new offence must be an extraditable one. This condition, which makes the 
actor's .dangerous disposition depend on the objective seriousn ~ of the offence and also 
serves, to a, sense, the same purp~se as it does in Art. 18 (1) (b), may be criticized on many 
grounds. Firstly, Art. 82 (I ) (b) wIll not operate so long as Ethiopia will have no extradition 
law (for it is doubtful whether, e.g. the extradition agreement recently signed with the Sudan 
may be generally invoked to give effect to this Article; note, however, that even in the absence 
of an extradition Jaw it may safely be assumed that Art. 82 (1) (b) is inapplicable when the new 
offence is punishable only with a fine; in cases of petty offences, on the other hand, it would 
seem sufficient that a petty offence should be committed irrespective of the penalty which it 
carries, for Art. 726 (1) is as general as it could possibly be). SeroodJy, even when such a law 
will be in force, it will not necessarily be pertinent to the problem of recidivism. Thus, should 
this law prohibit extradition with respect to military offences, as is not unlikely, one would 
have to conclude that a soldier who, e.g. repeatedly gets drunk on duty (Art. 308) may not 
be punished as a recidivist; to defeat this conclusion, the said law, therefore, will have to ~ 
fine what are extraditable offences only for the purposes of the Penal Code (t.g. aU oft'enoes 
punishable with imprisonment for at least three months). Thirdly, and much more important, 
the said condition is, it seems, completely inconsistent with the principle behind Art. 82 (1) 
(b) since it confuses objective and subjective danger and implies that a person does not have 
a dangerous disposition warranting aggravation on the ground of recidivism when he inten­
tionally and repeatedly commits offences which are neither extraditable nor petty ofl'coca 
(note that the Swiss Code is much more general on this point as it merely requires that the 
new offence should be punishable with a penalty involving loss of liberty). This.implication, 
apart from being surprising from a logical point of view (for if a petty off'encc ~ to 
create recidivism, a fortiori should recidivism come into existence. w~~ a ~ ~ous 
offence is committed), also negates the general rule according 'to ~hlch.l! IS the "!teauonaJ 
perpetration of a new offence that is the true test of a dangerous dlSpositiOD, and It may ';'C 
noted that this test appean not only in Art. 82 (1) (b), but also, significantly en~gb, m 
provisions such as Arts. 204 (2) and 211 dealing with the revocation of an order placmg the 
convicted penon on probation or granting a prisoner a conditional release. It is.true that the 
degree of danger may vary depending on the seriousness of the new oft'ence; it eeems that 

• • • ..I~ • ·tb·';"" to dec:idl,,,, not whether the 
thIS, however, sbould be taken IOtO COIlSlUCl .. tlon WI a....... u.... ffence 
accused is a recidivist, but to what extent tbe punJsJuneDt to be ordered for the new 0 

should be. increased on the ground of recidivism. 
said bereinbef'oro 

(iv) No additional condition need be fuJfi)lcd· Subject to what ~ ~ kind OJ' .... vity 
concerning petty and extraditable offences, the new offence ~y Ii "special recidMIm" 
whatsoever. In opposition to the laws whidl d~d or do provide ~ is identical with 
meaning that a relapse is considered in aprava~ only! tile new _". rncanInI that 
or similar to the former one, Art. 82 (I) (b) p~oVJdcs for ~ militarY ........ 
any relapse may be so considered (no~~ that, SInce the Code extraeUCaIJIe lot tile ~ 01 
person previously sentenoed for a militarY offence ~ miUtarY 06nce. aad vice 
Art. 82 (1) (b) is a recidivist ewn though the.M"!' ~ IS not. wbcD IbI new ....., .a 
versa). Nor is recidivism to be ruled out, as It IS '·8· In = commiUed but for the Iact 
mere consequence of the previous one and w~d not ~ • convicted penoa wiD be 
that the accused had been sentenced on an earher~' 'J1ws kind cIeII:ribed in Art. 4$3 

punished as a recidivist even tbolllh ~ new oft'cncc .. '!,~acapo of ..... ) or 459 
(non-obaervance of ~dary ~aJ~1eS and measures)'tIIe new .... II CCII'M"jIted on 
(breaking of bounds). Finally, I~ ~ .~t w=-inaaravationaotonlywbeDtbe 
Ethiopian territory or abroad; recldlv~m will be co alto wbeIl the new o&ace I« which the 
previous sentence was passed by a fOreign court, bUt 
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actor is tried in E thiopia pursu t t th . . Ethi . . a~ 0 e general provi Ions governing the jurisdiction of 
oplan cou rts. was committed m a foreign country. 

l

(c)hThthere are two . ways i~ which recidivi m will affect the punishment. depending on 
W let er e accused IS a persistent offender or not. 

(I) As a rule, the c~urt will, when the conditions laid down in Art. 82 (I) (b) are prescnt 
calc~l~te the penalty I~ the manner provided for by Art. 193, i.e. it is "not bound by th~ 
provISIons of the Special Part of this Code. It may exceed the penalty provided for the 
offence but may not ~xceed. the gener~1 maximum provided for the kind of penalty imposed. 
It may go beyond thiS maximum haVing regard to the circum!;tances of the new offence the 
degr~ of guilt ~nd the danger represented by the otTender and is bound solely by the ge~ral 
maxImum .specified for the kind of pen.1lty imposed". This formula, derived (rom Art. 67 (I) 
of ~e SWISS Penal Code ("Ie juge (JJlgmentera la dltree de la peille. 1/ ne sera pas lie f6r /e 
maxl1l'1um de (({peine prevlle pour I'm/raction, mais i/ ne pol/rra depa.rser Ie maximum 11ga! du 
genre de peine") seems very involved, this being largely due to the fact that the original 
Fren~b text Wa5. ~rlY translated (the expression "general maximum" appears twice in the 
Engbsh text, which 15 consequently unclear. but not in the French, which states that "Ie juge 
devr~ augmenrer 10 peine encourue, sans etre lie par II! maximum prhu dam Ia di.rpositian 
opp!u:able de La Partie speciale. 11 peut depasser ce maximum su;vant les dreamlanees de /a 
recidive, Ia culpabJlitl et Ie degre de dLmger de I'outeur, et n'estlieque par Ie maximumg/nlta! 

du genre de peine qu'il applique.") 

Thus, in cases of recidivism like in cases of concurrence, the court may exceed "the basic 
penalty'" i.e. the penalty prescribed by the Special Part of the Code with respect to the 
offence committed; in both cases, too, the court is prohibited from exceeding "the FflCral 
legal maximum" prescribed by tbe General Part with respect to the kind of penalty ordered, 
i.e. twenty-five years rigorous imprisonment, three years simple imprisonment or SOOO dollars 
in cases of fine (unless the accused acted for gain). The essential difference between concurrence 
and recidivism, so far as concerns the calculation o( the penalty, lies in the fact that the court 
may, in the first case, exceed the basic penalty by not more than one halfwhiie io the second 
case it may exceed it as it thinks fit. Yet in the latter case like in the former one. the court is 
expected to assess a hypothetical punishment (i.e. the one which would be adequate if the 
accused were not a recidivist; note that the said punishment must be cak:uJatcd having regard 
to all other special~ Art. 82 (2)-or general-sce Art. 84 (2)-aggf3Vating circum­
stances that may be present in the particular case), and it is this hypotbeticaJ punishment 
which the court is bound to increase on the ground of recidivism. To that extent. the com­
ments made hereinbefore with respect to the calculation of the punishment in cases of con­
currence of offences apply here by analogy. For example, within tbrtC yeacs of being reIeased 
from prison, .A is convicted of theft under Art. 630, which offence is punishable with simple 
imprisOruDCOt not exceeding three years or, in more serious cases, rigorous im~t. not 
exceeding five years. What Art. 193 means is that the court is at libertY to exceed the limit of 

five years rigorous imprisonment laid down in Art. 630. that this excess is not restricted to 
one half, as in cases of concurrena:, but that the court is prob~bited. from ex~g the 
general maximum of twenty-five years laid down in Art. 107 (l), third ab~. In th~ IIlst~nce, 
therefore, tho nuuUmum penalty that may be ordered is twenty-five years n~us lIJIprlso

n
-

ment (while, if the c:ase were one of concurrence between theft and a less seriOUS otrcnce, the 
maximum penalty would be seven and a half year1 rigorous ~~t). ~ .court, 
however is not bound to exceed the basic penalty and there are variOUS ways In wbic:h It may 
take recidivism into consideration though there is no room for aggravation ~bcn. thef , • . if the coUrt II 0 

hypothetical punishment is already up to the general legal ~um. of'· . 
opinion that one year simple imprisonment would be adequate III the abIe~ recicliVlIIll. 
it may increase this hypothetical punishment up to, say, two or t.tuee years; if the .adequate 
hypothetical punishment would th~ )c.t(5 -mp)e imprisonment. it may ~ at by, sa~ 
four or five years rigorous imprisonment, elc. What will bear upon tbe punishmCIlt actua 
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imposed are not only "the circumstances of he ..,' also, and chiefly, "the degn:e of 'tt d t new offence, particularly Its seriousness. but 
C) As . gw an tn. dangerrcpr"""ted by th.oII.nder" 

II IS expressly stated in Art 193 (2) h .. . g.-ound of recidivism or 'th '. • t ,provrsron. con=nln. a..,.vation on the 
Intemmen'. 01 preve.,i:' :'''~~i~~r%Ud::" to tn"!" of Art. 128 dealing with .----,". 
areused pay for his olfence • . a -- the pur_ of which "Is not to make the 
IV 51. ]dT 1943 IV 66' • butto drsable hun from committi .. furth« 011 ........ (ATF 69 
penni .. mt,mment bei:ote that tbe co_pond!n. ~v~ion of tbe Swiss cocJo-ArI. 4Z-­
misbehaves may be confi~'i:! fOl an .ndefi~.te perrod of time. so that an intern« ,""a 
with respect to .' e ... t of h .. hf. _rdless of the..n-- 01 the 011."" 
Ethiopian Code ~~~ mtemmen.t was originally 0_' while.odcr Art. tlO (I) 01 the 
.128 (I) internme . ment?"'y m no easel'" for"""" than .... ,.. .. ) . ..-. .... Art. 
accused Pl.viO ... l;' .:' su":'tuted for .ny otbet pcnahy cn .. iUn. I ... oIlibcrtY ...... the 
cirewnstances b """ _ral .... tc_ invalvin. loSS oIlilrorty". "It;' • ...... 01 
d .. mcd . ow many ""tenees be should have p,..;ouoJY ....... so tha' Iro may Iro 
IV 99 JdtoT h

1

ave served several sentences" (ATF 731V 223 JdT 1948 IV 7' sec aJso ATF 69 
• 943 IV 104' "It is un .: ble • • to 'sev.ral • : . q ...... ona tbat - previoUS"- do not-

"It is onl sentences WIth .. the meanin. of the law". and ATf 15 IV 91. JdT 19491V 66: 
h . . y wben the prev.ous .. ntences .re ksS than lourin numh« thal-.... IIY­m'!:.~:~ tbat the pertinent 1e .. 1 I qUi" ... nt is not fulfill"'''. the rationole for th;, ,....... 
th on. t~at " .~ Ion. as...,..ted elfnm h,,·' not boen macie to cor .... the of!aMlr< 
:: the unPUS, ... n 01 penalties entailing depdyation of libertY· .- still iI. """"'" 

. • may be amenable .. reformation if he is impr;,oned") TIro"'" of the ~ 
w1th respect t hi h h ' ,va-­i . . 0 we' esc prevoous ,.n_ were pIOJICd. or the duralion

ol
--

s unmat.croal (Art. 128; ... aI'" ATF 10 IV 53.ldT 1945 IV 162. and the.~ 
ATF 13 IV 223) though it -'" that the ""'" is .llilrortY to d--''''''' 01 the,-loU' 
sentences when it considerS that they ... of ... mo-' (see the ~ AT£' 711 

IV 53) • 
. It does ~ot suffice. h_. that ............... - shoUld - - ""'" and 
.t .. required. in addition. that tbe _ ........ shoUld Iro 1--' and _"the da?gcro~ di,~ition of the 011'-" (Art. 128 (2». I.', " ...................... to cd 
dom •• mISbehavooul or incUfObic Jazi-" ( ..... ich --... .....,.n< --.. 
Art. 128 (I). for the pu.- oItbis ArUclc _kl - be defeaIod lthcY _ .......... ; 
to the same .ff .... see AT£' 71 IV 71. JdT 1951 IV 1111). '" thIl the ...... shoUld 
"habitually derive his livelihood from "' .... and. finallY. thal tho - - _kl be 
pun .. hablc with impr;sonmcot fOl not ..... thon a..""" - - __ ... fuI-
filled. tbole is _ condusive .............. thaI""'" is DO - 01--tho..,.....I by 
subjectin. him to • penaltY" (see tho ~ AT£' 13 IV 213). and ......... ..... 
be ordered. though this is not quite _ia ,;nee ......... (1) 01 Art. 128 _ ..... ----
ment ,haD be on\Oft>d" wbilo. .-.I1oI to ......... (2). it • ....,. be~· -. It 
___ .... t if the _iDa: of sud< an __ ... ~. - ~ Iro - point 

m provid ... tbal Art. 128 is ... ....,.bie _ tho- - is ponObabIe with--
ment....,...un. 8""- (In ,..pport of this..,...ctoo .... Atf. 42 of tho_

Codo 

wbich 
_utbori,.. the court to _In"'- In<IPOCIl'O of the ...-01 tho - -) . 

. From- pndi<aIpolnt of _. it ........... the ~ by ___ 10 ~ 128 

from Art. 42 of the _ Codo 10 that "'"'" ...- tho .......... -- the 
i",poSlUon and ...r-' 01.......-. .. '" -"" • ",- ..... "'"' "'. -
wiD be inappU<abic iD • _be< of _ - it ...... be .-JrI. and ..... -__ wflI _ r- if Atf. 128 II p.ea __ ",. if A. 10, ,.. "'" llfth 

time. conv!ctod of'l;trilon ( ..... 530 (I). - .......... ,.. ~ not 
cxocedi'" five"-; -. .-ur ..... thlI-"" be -- the -
w ..... A would be ... vicIod .t ..... 0I1ioe _ of~' wIrIeb - - would 
..... nt to.,....uorI .coIl ...... " ........ of~ ........... _· .... ll·Atf. '31 (I» 

.nd.n .... _,...-uIaid-iDAtf. 128 ... iadoIJod.----be~ 
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uen Y debllled for an ind fi ' '_.1 ' and A will conseq tl be ' exceed ten yea,,' yet if A instead f be . e .. ,., perl~ of lOme which. howeVC'. may not 
imp,isonment in~,easc ~n the 0 on. ,nte.med. were n' nred '0. ",,,,alty of ri,ocoos 
twenty-fi,. yeo". Paradoxical! ~ound of ,ec,d,~' no. he nn,',t de" .. ed f., Ion. , 
becau,", its disabling efl" y. nteenmen'. wh,," mo ,be ubstitut.d fo' im"" .. nmen' 
fact. disable 'h offende": t a~ ~It longer t h,n th"" orim,,"sono nt. may oftoo . in ctual 
128 wiU be fa d or a.) orter pcnod than a punishment would, Thi being so Art 

un to serve some I ' ' imprisono en' fo . t . I pU>1lOSC on Y when 'he new off.n" is punish,ble whh ,imple 
years at most) th:; ." on y then that the accused will be po' awa, lor" 'ongee tono O.e. ten 
this inconsi ene . ,f the penalty we~ ordered V·c. three yea" at m"")' Besides. in vieW of 
the court ~u /i ,t would be tempun. to re'y on Art '28 (2) and '0 hold ,hat in no case is 

n a make an order for internment. 
ordeJed . ' requ",n. cI'rlfication ~ whether a,,,,,,,'ion under Art 82 noa, M 

incrus.:t ca.,~ where. according to tloc Special Part of ,he Code. 'M """"" i; liabl< to an 
the ofli pun"hment on tho ground ,hat he is an habitoal offender 0' mak" a p",f"';on of 

3. The last que"tion ' .' " . . 

d<ali e_ or. generally. beca"'" the offence has been """"cd For ins""'" Art 5'" (I) 
with ~g w,th rcl'usa! to p",vide p,ofessiooal seNiCd .... ",,'ha'·!he offondor ':is "';'isbablc 
. ne and, 10 the event of repetition of the offence with simple imprisonment not e,u:eed· 

10g one month'" Art 551 ( . ' is pu . h b . • • 1). concernmg incitement to dueling, pr<SCribcS that !he -
of si nos a . le w~'h fine but that. "where the off."", • repeated. the cowl may pus -
ample ,mpr,.w

nmcnt 
not exaeding three months"; Art. 635 (3) (0) - that there is 

E ggravated theft if the offender is "a habitual thief" and Art· 658 (0). that there is a_

vated 

l

r&Udulen
t 

m"",presentation "wbe~ tbe ollende' habitually commits the - of fra_ 

(a) There i,little doubt that tho above-_tioncd _ . l'" (I) and 511 (I) do not con-ent ffilsrepresentation" . 

_plate cases wbore the,. existS a ... ""iaI co"""""" of offe- _trarY '" the .... 
Art,des. They clearly imply tha' the olfe"", ", .. isting 01 refusing to provide ~ 
_''''' or inciting others to figh' a d"cI ~ "'mmi .... on at "",t ,wo .."..wos. a_­
for such an offence being had in the """,time. TheSe ArtickS. tbcreforc. provide fo<...,..aaI 
"""" 01 recidivism in which At< 82 (I) (D) is not applicable in .dditiOR· Al-.io the onlY 
rule exp ..... ly prohibiting cumulation of identical ..... vatin • .--is"'" I (2). 
which con='" solely tho cumulation of ci_- ,epcctivdY laid -- in ,.,.. 81 (I) 
and the special Part of the Code. this pcobibition """t )ogicaIIy applY 0 t"""'" t. the -
lat,on of identical aggravating cireums"- r ...... ivcly laid down in Art. 82 and the,;poo:;al 
Part or. for that ma-. in Arts. 81 and 82 (C-!. an .......... in Art. 81 (1)«) and .--
on Art. 82 (I) (h». Thus. if under tbe Spc<i" Part ""idi ism atreodY'- the ........ to be 
omere<! pu .... 

n
, to the article of the law _ the __ .;otascd. II in tho - of 

offen"" contrarY to Art. l20 (1) or lSI (I). that pcoalty may not be ;"..-t ....... the 
ground of recidivism in accordance with ArtS· 82 (I) (b) and 193. 

(h) The oamc principle applieS reprdi .. the q ......... to "bat ............. -
Art. 82 and pc_like the .~ ArtS- 635 (3) (a) and 6l1I (0). It - .-

before that. whon'''''''' is chaflcd.t .... ,.;tb. _of-of the"'" - not 
amounting to • _i

YO 
.......,.. and the "...- provJoiOft of tho ,;poo:;aI Part ........ 

foc ....... _ on that ...,.-.I. • ..,.caDcd ........... -" • ......... '" ba" .-committed and the penallY ordcIOd ........ '" that provJoiOft - not be ....... od ... the 
ground of _ i.e. Art. 61 and.~· Art- 189_ .......... 

ble 

-01' of 
course. the coJlcdivc'- bat'" ~ ........ with .... or - -. • 
different ....... TbuI if • ....-._ ............ of-' tJodIsand the--"'" 
that he _ • proressioD of tbcII (_ the dofiPIIkoO iD ..... (3) (h) of --...... 
Art. 81). be ..... be ponisbod ........ vcIY ...... Art- 635 (3) (D) and tbc~""""" 
_. to this Artide _ not be .......... ....-to ...... 82 (1)(0) and 1111: .... -
Artk:Ies would apply onlY if the _ ""'"'"' ...- that tbc -"'" ...... ........ 

thief and convic:tCd hiln of ordinaI'Y theft under Art. 630. 
(e) n- ja DO __ ip .... JaW dial .....- oucb ........ 63S (3) (0) and 
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puni bed ac:cordin to 
interned according to Art. 12 . 

. (d) As is apparent, there i in any event little room for a 
:cwnstanoe laid down in Art. 81 (I) (,) oonoemln the habotUal '" pror. loa 

e offence. To the extent that thi circumstanct contemplates the case of -~ or ,.,. .... current off, .' _.. _ .. ' 
bse cnces. ,t ... upmedcd by .he exp .... pro,isions of tho Spocial Part or in tho ~ .. noe of such provi.ions. by Art. 82 (I}(o): ilit contempla .... he"'" or..1apoCS .ben it is, 
. 'hng .xpress provi.ions in the Sped.1 p rt. superseded by Art. 82 (I )(b). 11""';' that dUo ~n:~~".noe would appl" .h refo e. "' '' wl> 'n ,he "".dilio", laid down In the latter 
rtlC e are not fulfilled; whether the proper ground of aggravation in such a case should be 

the f~. that the accused bas a.recede." or that he makes a proleulo
n 

of ...... k. mo .... 

of oplOlon. 
Article 83. 0dI« ~ 

The court slrallgive rMSonJ for applying extMlllllting or OGK"aWJIiIfg drcwnston«s,.,t'~ 
p",vId<d fo, in Ihi> coa. aNi maIl "ate .-1, IU ,-fur .-uw ,'''' .-,.--. 

Although. as bas boon mentionod "., .... tho Bib.",". coa. - tho ....... '" JooaI 
extenuating and _vating d_' and ... tho - '" jucIioia1 '" .-­=mstaneeI. Art. 83. with' vieW to _ that anY - maY be ......... -"' 
which ought to bear upon the ... ..-• .-the -' to'- or - tho ~ 
o. grounds other thaD _ ....... y~ inNa 'l9-I2. Art. 83. -. ......... 
for judicial """""""" whi<b. _ .... on1y -..." .-.a-: f« • -' 
which is of opinion that. _ not Iaid.sown inArlL 7H21iooU1d be~ In 
__ "' ..... _ may n" c:on/i" _to ......... « .......... tho........­
a=><dinIly. It"'" _be tho said""'- and copJaia wIlY k""'" that a_ 
affect tho _. , ... wIlY Ibll-_ tbo...--. ..... tho -- 10 
.... DC Iooa _ (lee Art. S2l (1) (0». ~ -. the -­
puUcuIuIY '" Na 79 and 81. it is ~ .... the ....... - Art. 83 wiD ..... -· 
No a matlOt '" f .... In tho __ '" dUo AJticIt, JDitiIadoD « --f« -­___ ~y"""""'f""byIaWil"'''----"' 

Art. 83 11-" ~ the _ or._.....---· ............. ~ or 
the ~tIon c.mmJoI1on- yet .... quootioD _ ......... ---
..... to an ............ OC' .~. mitfplioO or _-"' ............. On ....... 
band. ~ might be bold that ...... Art. 83 _ k .. tho dJomdion '" .... - to docide _. ___ .. _ ........ I ... ~ ..... _In .. bicb...., 
._ tho"""" 10"" In the _'. ~ ",.-. ...... - II not"""- by tho 
provisioas '" Na 184 and lIB. On tho ............. k _ be ................. k ...... the 
tcaiIIa ...... .-IoD .. lay __ ~ ...... aIiIIIOII"I or -- .r ...... . 
.. _ provIoion wouId.....,..my ..................... -., • ..-."'tbIo.-..... 
may poInttDthe,... .... Na 8Oand82 ... ~and ...... -"'dao ..... ---1 
.. _ .... _ be f ..... in Na 19 and 81. Onlrln .... - ~ ilit ......... to impI, 
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c~mstances other than those which ate s ifica1 . discretionary power of the eo . ~ Iy mentIOned therein. Therefore, the 
not special, extenuating or a u~ appl.les e~~IUSlve~y to the crcat!on of additional general, and 
stances" wI'th' th . gg avatlng Cllcumstances, and thIs entails that "oth . tn e meaOlng of Art 83 bea . r c/rcum-
those provided for by Arts. 79 a~d 81 :s UPO:l the ~ntence In exactly the.same manner as 
(Art, 184) or aggravation (Art, 188), pee! "Iy, "t, they warrant ordm,ry mili""Iioo 

This construction may also be d fi ded court to create ,pecial e"enuatin e en on th' 1~lIowing ground, II Art. 83 allow"",Ih' 

calculated? Difficulti, ' ' or aw,valmg e"""""""" how would the penalty be 
mili""tion but ' ' would a",e, ~o"n cases 01 mitigation .ina: Art, 185 provHles for free 
should ob~i I'':,. cases ',n a~avat,on, However wide the court', d .. "';onary power it 
special ag~~;;" ~~.rciscd w,thin a:rtain limit~ as in all other ..... wilen tbe court appi", 
Art 1931 L ""cumstances, But wh,cb 10m'''? Those laid down in Art. 189 or in 

sim~IY unthi,:;;;~~r ~one hth• fact Ihat th~ un",rtainty would '""" ul'" confusion. it ;, 
conco .... "" ' ~,~tt e court should be allowcd to ",.,,,.,,""'" as lhou'" lbe ....... 
deemed to ~r "",d .. "m ~hen the _avalin, factor which it ,pplies has ... uaOy not been 
d b suffi.oently .mportant to call for. specifie 1.",,1 definition 'IbcfC can 1>0 no 
g ou "t tIlerelo .. " that "olher circumstance .. bear upon the sen ..... in the ..... fashion as 
s e"":t extenua~tng OT awavating ciT",m ."""" for ..... 1"'" tIlat tbey Clonot lead to 
pee aggravatIon, there Ji) no I e:: son why they should lead to special or free mitigation. 

Article 84. Cumulation of e~dnI'od ....... ell t ..... 

(1) If there ~xists both extenuaJinK and OIK"Ill'atilft dramutonce
8 

1M coIIrl sMtll toIc6 both 

into conm/eraJlon in iktermini"K 1M Nfttma. 
(2) In ths event of concurrent atKravaIinK and exlenuali"K cimlmst~ 1M courl ",.1 jint 

fix the peno/ty having regard 10 1M ~int clramutQlU:e8 anti tM" .11 twlJM;s lite 

penotlJ in light oflhe txtenuaJlng circumstan«8. 
Extenuating and agravatins ci~ whether aencraI or special. do not exclude 

each other. What is prohibited by law is ooIY the cumuJaUoo of identical exteDuatinl or 
aggravating c~. but not the cumulation of dift'c:rent cin:UJDltanCCS nor that of 
extenuating and aggravating circumstancea other man thoIO which are dearlY incompatible 
(e.G' Arts. 79 (I) (a).nd 81 (I)(e); Art. 79 (I) (b) and 81 (I) (a). _).tra - --- in 
which certain facton should be considered in aggravation and otherS in mitiptioo. the court 
must assess sentence bavinl regard to aU of tbem· ThUl if A. within fiye years of beins reIeaJed 
from prison • .,.,.".uta Iboft ift' _ of .... .....,.;at - tho _ ................. to 
Art. 84 (1). i"'- the"""" COl tho...,...t of"""- and - it ... tho ...,...t of 
di ...... This 0""-_ is ......... ddicalO -;, to ... .- as prov1dod for by 
Art- 84 (2). the ....... i ....... tioftI of-..... follows, 1bo - will fiJSt"""" tho 

penalty that would ... ------.... ---..... -p ...... t in th. -. This bypotbcd<al"""" will - 1>0 int:nooood-~ to tho 
a....,.wtin!< ......,...-". but tbd .......... .,....,. will - 1>0 ~ .- it is 
not the 0" !hal will uJUmaldy be ........ but tho - dtal wiD 1>0 ......... "in tioht of the 
ex"''''''' ......,...-•. 1bo...,.t.,....,. .......... will be tbis-' pona1ty tIlus 

reduced. 
When aewnl aagravatinJ ~ are 

taken ioto accounL Th' QIIIlUIatioD anlY appear ODlneo-
rY 

tive reasons. On the one band, it b no '111 upon 
;.8. the court is always boUDd by the limits laid in 
sencral aSll'8vatil1l ci~' and by may be. reprcness of the r~ that aenera1l111raYldni ~wnsllAnClet 
with coOCUJlCllCO or rccidivilm. or tbat CIOIlad'renl

xt 



the other hand, any aggravatin ' reveals the actor', dangeroUS dis g c~r~"'stance. whicl1 the court tak mto co ideration 
that he is dangcmus and there . f~SI"on.' thus, [ he ".a rcciJi, i t, th~ ~ uffK,ont cviden« 
base motives exceeded h' IS I tie pomt tn consIdering in addition whclhcrh acted from 
c_ where the accused is co . .,..d . 1C sam""w m,ght be "._d m .. ,,,ion to the , IS powers etc 1'1 " 
v,ted one and the pertinent nvo . . of an offcnce which, under the special Part, is an .. ""'­
which arc also present F provISIon of th" Part contains other ,,,,,,vatin. circu-­
at night or by climbi; or ~~am.I', if a thief is deemed to be dangeroUS _ .... "he "".d 
the fact that he also a ~~Y~r (Art. 635 (3) (r», it may seem that the court should di,_d 
stance sum= to ShO: th as ~ member of a grou." (Art. 63S (3) (b») since the fir1I circum­
thoft (to the same cf!' t at he IS dangerous and he i. in any.ven

t 
.unishable for _",ted 

1941 JV 74 and ATF ~ i~ ATF 12IV 110, JdT 1947 IV 49; see also ATf 731V 11, ldT 
where \here etOsts a 127, JdT 1953 IV 89) .. 11te same, finally, might be said of the ..... 

si,tent with the lettecum~'at~on of ",tenuaun• Circumstances. y.t this vieW would be incon­
by tho court . .' an . s.",t of the law. What is de<isive and _t be tak.n into -' 

objectivel ~n ca. culaun. the penalty is the dcgtOC of dan .. 
r 

wbidt the adO' -'" 
grounds :r :n sub~l~elY, and this depend" in the tcmtS of Art. 188, on "the multiplicity .i 
not affect t$~'tlon o~, for that matter, of mitigation. It is true that th~ multiplicity does 

limits ofth Im~ts of pUnishment" laid down by law; it does and -~ -, all'" the 
of senten e p~nlshment ~ual1y ordered . ...,in, in mind the pricviple of individua

lbation 

n

' ht ces, It seems eVident that th~ sentence paSSc!d with respect to a thief who adS at 
at n r 0 a ",ou. Oul n t be th .. " m -os that p3S'ed 003 thief who , .... -

Ig as a membc r . w~t; nor should the same sen""" be .. ..,.J unde< e·K· Art. 380 0< S33 ......... '" of 
r one or several extenuating circumstances are present. 

SO ~rclore, tho fuSt operation whi<:h the court is CIIjI«IOd to mate is to caIt:UIoI< the ~y 
Alt bat.t should ..-all the ground> of ,,,,,,vation that ... ~ I. die part!cuIa'-. 
he hough Art. 84 (2) does not dearly ,tate in what onIer theY ouabt to be ~ k may mfert~. f~omArt. 82 (2) that the court will, w_'WOJIria"'~&ndY~ 
then rec><lIYlSm and then ..-1 _vati.1 circU- (at anY .... , the ..-"-
at'? ... can obvi-ty not be """'""'"" _ .......- I ... bIi'" k 10 - -
wblCb of the var ..... penaltieS theY sJ><>UId beaf)· AfJJ:< this is -. the court wiD - tbo 
penaltY if ther<'" any""'" ror _10 <_ tha~ ......., to """ is seotocI in All- "" 
(2), mitigation, at Jeaat 00 the gro_ monti.-l in ,.,.... 19 and 10, is not ~ uru~ tho court is satiofied that tbo~ is ... ...--... _ ....... f«---' 
wlthm five years of being re\eOlOd from ,.;son. A, in -' wiIb B, --biI"-C,. 
criminal _ted ror _icido in the jirSt _ and ..... tbo poIkte .... inf .......... 
co.-ninl C's ",_boU"- The court will ........ wb\dt ~--'" be-'" 
takinl into -""" the ract that ...... is ~ (NIL 438 and'3'l), ,..;.tiv .... ond 
co",.iracY. The ............ _ is baJb<>Uri"I (Art. .", ...-\IID wiIb - ,.... 

sim.1e im.risonment)· If ooIY this - bod - ~ .... ,.. ....-­
mi,ht have been ._le;'-A is'.,.;.fivIOt. _ yeatS ---...... - to 
be adequa"; ,.. __ Is ~ a\IO, the- ...... _at the -- tbot 

",,0 and a half years ~ _Id be a ~ """ ................ .-all 
t\teSC a .... 

vatina 
r_ It is this """""'"'"' that ..... be ~ - the .-

a,.;,os wbOChe'and to""" ......... thefld that A ..... in the ....... __ 

ci

- .... __ ibed by Art. 10 sJ><>UId be ~ in ......... ; ;r tbo _Is 01 001- that this 
rod shnuld __ the"'-' k __ this~.....-'OftWO'nd' 
half ,.." in thO .. _ .... )dod roc .. ,.,.... 10 and 1115- noo. ond onlY then, .,HI the 
court ,..,Ity ha"".,-ted tbo __ ~ .. the - oI;ndivWuaI .nih, takina 
intn -""" tbO ........ d;.pnoitIOD nftbooftCDd't' bII'-""" ........ and ......... 
his .,.,-.at ~and ... ~ 01-'"'" • ...n .. the ... 

vitY 
of his-

and the ~ of ... ~. (AIL 16). 

_269-



Art. 1 

Art. 2 

Art. 3 

Art. 4 

Art. S 

Art. 6 

D 

deaf! r, 

Yugoslav PC, art. 1. 
: Greek PC, art. 1 ; Italian pc, art. 1 ; Swiss PC, art. I' u-..t..v pC, arts. 2 

and 26 (1). ' 6-

: Danish PC, art. 2; Greek pc, art. 12 ; Italian PC, art. 16 ; Swiss PC, art. 333 

msl pam. ; Yugoslav pC. art. !IS (I). • 
: Universal Declaration of Human Rights, art. 7. 
:. Danish pc, art. ? (1) ; Greek pc, art. 1 ; Italian pC, art. 2, first and BCCODd 

paras. ; NorwegIan PC, art. 3, first para. ; Swiss pC, art. 2, first para .. Yug~ 
slav PC, art. 90 (t). ' 

: Danish .PC, art. 3 (1) ; Greek PC, art. 2 (I) ; italian pC, art. 2, third para. ; 
NorwegJan PC, art. 3, second para.; Swiss Pc, art. 2, second para.; Yugoslav 

PC, art. 90 (2 . 
Art. 7 : Danish PC, ,rt'" Grec.k (', aT 4 
Art. 8 : Greek PC, art. 46 ; SWISS PC, arts. 337 and 339. 
Art. 9 (1), first para. : Danish PC. art. J (2) ; Greek PC, art. 2 (2) ; Italian pC, art. 2, 

second para.; Swiss pC, art. 336 (a). 
, second para. : Greek pc, art. 3 ; ]talian pC, art. 2, fourth para. 

(2) : Greek PC, art. 463 ; Swiss PC, art. 336 (e). 
_ (3): Swiss PC, art. 336 (d). 

Art. 10 : Swiss PC, art. 338. 
Art. II : Dan;sh pC. art. 6 ; Greek pC. art. S ; ItaHan pC ...... 3. lint p""., 4. -

para. and 6.6'" p"". ; Pol" pC ..... 3; S .... pC, .... 3 (I). lint p"".; 

Yugoslav PC, arts. 91 and 99 (S). 

Art. 12 : Swiss pC, art. 3 (2). Art. 13 : G- pC, art. 8 (a) and (g) ; ItatiaR pC •• rt. 1 (I) - Q) ; ".....,pn pC ..... 
12 (3) and (4) ; Polish PC, arts. S, 8 (a) and 9 (b) ; Swill pC, art. 4. first para; 

YugoslaV pc, art. 92. 
Art. 14 : G_ pC. art. 8 (e) ; 11111 ... pC, .... 1 (4) ; - pC, art· 1 ('~ 
Art. 1S : Greek pC, art. 8 (b) ; Swiss MilitarY pC, art. 9. 
Art. 16 : J)aJUsb pC, art. 10 (4) ; G_ pC,.rt. 10 ; 1_ pC, .... n ; - pC • 

.... n (I): SwUs pC, arts. 3 (I). _ p"". and 4. - p"".; Vugootav 

PC; arts. 9S (1) and 96. Art. 17 : G=k pC, art. 8 (h) _ (k) ; Italian pC, .... 1 (S) ; ...... pC, art. 9 (e). (d) 

and (O· (h). Art. 18 (I): J)aJUsb pC, art. 8 (3) ; G ... k pC ...... 6 and 1; 1-pC, .m. 9 and 10. 
fi ......... ; ".,...glaD pC, art· 12(3) ; ...... pC, .... 4 ; - pC. arts. S. 
firSt pen. and 6 (1) ; yugoslav pC, arts. 9~ and 94 (1). . 

(2): lta!; .. pC,.rt. 10 • .-... ...... ; N ___ pC, .... 12 (4) ; Pol, ... pC. art. 

10 (1) ; yugoslav pC, art. 94 (2). 
Art. 19 : I_pC.arts.8.IInt.nd_...-.9andIO.-po .... (I).nd('l; 

poliah pc, arts. 9 and 10 ; Yugoslav pC, art. 9' (2) aad (3). 
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Art. 20 

Art. 21 
Art. 22 
Art. 23 

Art. 24 
Art. 25 

Art. 26 

Art. 27 

Art. 28 

Art. 29 

Art. 30 

Art. 31 

Art. 32 

Art. 33 

Art. 34 
Art. 35 

Art. 36 

Art. 37 

Art. 38 

Art. 39 

Art. 40 

Art. 41 
Art. 42 
Art. 43 

Art. 44 
Art. 45 
Art. 46 

: Da~ish PC, art. 10 (3) ; Greek P ,art. 9 ; Yugoslav PC, art. 96. 

: ltahan PC, arL 13 ; Yugolav PC, art. 97. 

Greek pc, art. 11 ; Italian PC, art. 12. 
: Greek PC, arts. 14 and 15 ; Yugoslav PC, art. 13. 

: Brazilian PC, art. 11 ; Italian PC, arts. 40 nd 41. 
: Danish ~C, art. 9; Greek PC, arts. 16 and 17 ; Italian PC, art. 6, second pam ' 

Norwegian P ,art. 12 (4),last para.; Polish PC, art. 3 (2) ; Swiss PC art. 7': 
Yugoslav PC, arts. 14 and 15. ' , 
f~w pertinent ~eneral ~r?vjsions (see, however, Finnish PC, Chapter IV, sec­
tIOn (3) ). Spc:ctal provISions: see, for instance, Polish PC, art. 96 ; Yugoslav 

PC, art. 121 (I). 
: G~an PC, art. 43 ; Greek PC, art. 42 (J) ; Italian PC, art. 56, first para.; 

Polish PC, arts. 23 (1) and 24 ; Swiss PC, arts. 21, first para. and 22, first para.; 

Yugoslav PC, art. 16. 
m,: Greek ~C, art. 44 (I) ; Italian PC, art. 56, third para.; Norwegian pc, art. 

50 ; PolJsh PC, art. 25 ; Swiss PC, art. 21, second para .. YugosJa\' PC art. 
18 (I). ' , 

(2) : Greek PC, art. 44 (2) ; Italian PC, art. 56, fourth para.; Norwegian pC, art. 
50 ;. Polish PC, art. 25 : Swiss PC, art. 22, second para. 

(3) : Pohsh PC, "rt. 30 ; Yug lav PC, art. 22 (2). 
: Brazilian PC al1 14' Gre-; PC., rt. 43 ; Italian PC, art. 49, second para.; 

Poli ',arl. 23 ( ) and (3) ; S\ i PC, art. 23; Yugoslav PC, art. 17. 
: Italian PC, art .49, thir para. and 56, third para. : Yugoslav Pc, art. 18 (2). 

: no pertinent general provision. 
: German PC, art. 47; Greek Pc, art. 4S ; Italian PC, arts. 110 and I J I. 

Greek PC, art. 49 0). 
: no pertinent general provision. 
: Gennan PC, art. 48 ; Polish PC, art. 26 ; Swiss PC, art. 24, first para. ; Yugo-

slav PC, arts. 19 (1) and 22 (1). 
: Dutch PC, art. 48 ; Frencb PC, art. 59 ; German pC, art. 49 ; Polish PC. art. 

27 ; Swiss PC, art. 25 ; Yugoslav pc, art. 20. 
: few pertinent general provisions, but several special provisions; sec Brazilian 

pc, art. 4S (1) ; French pc, arts. 89 and 265·267 ; Greek pC, art. 187 ; Ita· 
lian pc, arts. 115, first para., 270, 271 and 304 - 309 ; Portuguese pC, art. 
34 (7) ; Spanish pc, arts. 3, para (I) and 4, para (I) ; Yugos1av PC. art. 23. 
same remark ; see, for instance. French PC, arts. 62, 103 and 104 ; Greeic PC, 
art. 232; Italian pc, arts. 36)·364 ; Yugoslav PC, arts. 279 and 280. 

: same remark; see, for instance, French pc, ans. 61,99 and 460 ; Italian pC, 

art. 378; Swiss PC. arts. 144 and 305; Yugoslav pC,art. 281. 
: Dutch pc, art. SO; German PC. art. SO ; Greek pC, arts. 48 and 49 (2) : itali­

an PC, arts. 70 and 119 ; Polish pC, art. 28 ; Swiss PC, art. 26 ; Yugoslav PC, 

art. 22 (3). 
: no pertinent general provision (see, however, Norwegian PC, art. 10). 

: Spanish pc, art. 13 ; Swiss pC, art. 27 (I). 
: Italian pc, arts. 57 and 58 ; spanish pc, art. 15 ; Swiss PC, art. 27 (2) and 

(3), first para. 
: Swiss pc, art. 27 (3), second para. and (7). 

: no patinent general provision. 
: same remark. 
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. - - .. , 
--~-'L 

Art. 5 
Art. 58 

Art. S9 

: Swiss PC, art. 27 (5). 
: ~rman PC, arts. 51 (1) and 55 (I) ; Greek art . 33 (J and 34 . Italian 

, arts. 88,91, first para. and 96, first para. ; Pol PC, art. 17 (I)'. . 
PC, art. 10 ; Yugoslav PC, art. 6 (I). • 

German PC, arts. 51 (2) and 55 (2) ; Gree PC, arts. 33 (2) and 36 (1) • Italian 
PC: arts. 89, 91, second para. and 96. second para.; Pol' PC. art' 1 (I' 
SWJSS PC, art. 11 ; Yugoslav PC. art. 6 (2). . J, 
Greek PC. arts. 35 and 36 (2) ; ltaHan PC, arts. 
PC art. 45; Polish PC, arts. 11 (2) and I (2); S 
Yugoslav Pc. art. 6 (3) . 

. PC. 

: Brazilian PC, rt. 1 
second paras.; Po . 
PC, art. 7 (2). 
Brazilian PC, art. 15 (_) ; Danish PC, art. J9 ; Gredc PC, arts. (I) 
Italian PC. art. 43, third para. ; Polish PC, art. 14 (2) ; Swiss PC, art. I ,thi 

para. ; Yugoslav PC, art. 7 (3) and (4). 

Arts. 6()..63 : few pertinent general provisions; see, however, Dutch PC, art. 56; Greek PC, 
art. 98 ; Italian PC, arts. 81,83 and 84 ; Portuguese PC, art. 34 (4) ; Yugoslav 

Art. 64 

Art. 6S 

Art. 66 

Art. 61 

Art. 68 
Art. 69 

Art. 70 

Art. 71 

Art. 72 

Art. 13 

Art. 74 

Art. 75 

PC, art. 8. 
Dutch PC, art. 42; Greek PC, art. 20 ; Italian pC, art. 51, first para. ; Spanish 

pc. art. 8 (8), (II) and (12) ; Swiss.PC. art. 32. 

: ~wiss PC, art. 32. 
: regarding this article as in the Draft Code, see Italian PC, art .so. 
: German PC, art. 52 (I) ; Jtalian pC, art. 46, ; Polish PC, art. 19. 

: Portuguese PC, art. 39 (7). 
: Greek. PC, art. 21; Italian PC, art. 51, second para. ; Swill Military PC, art. 

18. first para. 
: Greek PC, art. 21 ; Italian PC, art. 51, third para. ; Swiss Military .PC. art. 

18, second para. 
: Greek PC. arts. 2:S (I) and (2) and 32 ; Italian pC, art. 54, tint para. ; Norwe-

gian PC, art. 41 ; Swiss PC, art. 34 (I), first para. and (2); Yugoslav PC, art. 

12 (I) and (2). 
Greek PC, art. 2:S (3) and 32 (2) : Italian PC, art. 55 ; Norwes

ian 
PC, art. 56 

(1) (a) ; Swiss PC, art. 34 (I), second para. ; Yugoslav PC, art. 12 (3). 

: Swiss Military pc, art. 26 (3). 
: Greek PC. arts. 22; Italian PC, art. 52; NorwcgiaD PC, art. 48, fintandsecond 

paras. ; Swiss PC, art. 33, first para. ; Yugoslav pc, art. II (1) and (2). 

: Greek PC, art. 23 ; Italian pc, art. 55 ; Norwegian PC, art. 41. fourth para.; 
Swia PC, art. 33, secon~ para. ; yugoslav PC. art. 1 J (3). 
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Art. 16 : Brazill.
n 

pC, art. 17 ; G,cet PC, art· 30 ; (I.li.n pC, arts. 41, 48, 59 and 60; 
Norwepn PC, art. 42; Poli'h Pc. art. 20 (1) ; swiss pc, art. 19 ; Yog",l .. 

PC. art. 9. 
Art. 77 : Italian PC, art· 49. firSt para. Art. 18 Brazilian pC, """. 16 and 48 ; Gr..t< pc, art· 31 ; lta

lia
• pC, art. 5; No"''' 

glan Pc. art. 51 ; Polish pC, art. 2J) (2) ; S"'''' pC, art. 2J) ; y.gosia' pC, art. 

10. Art. 19 Greek pc, art. 84 ; Italian pC, art· 62 ; Port.g· ... pC, art· 39 ; spanish pC, 

art. 9 ~ Swiss pC, art· 64. Art. 80 nO I""""'nt general prO'li,jo.; ,p.ciat pro""i'" ca· be found, for i-' 
in G,eek PC, arts. 211 (3) and 232(2); Italian pC, ..... 386, fourth para., (I) 

and 390, and Swiss pC. art. 308 (2). Art. 81 ltali"" pC, art. 61 ; portUgu'" pC, a"'· )4 and 40 (1) ; Spani,h pc, art. 10. 

Art. 82(1)('): Notwegian pC, art. 62; Swi" pC, art. 68. 
(bJ: Greek pC, art. 88 ; SwiSS pC, art. 67. 

Art. 83 : Italian pC. art. 62 bis. 
Art. S4 : Greek PC, art. 85 ; ltalian pC, art· 69. 
Also consulted "ere the G.rman draft (Prof. Radbru<h) of 1922 and th< frenCh draft 0119)4. 

J 
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lOS. e'g t lines before 
there is no difference bet\1reell an agteemeo • e a 
~t • 't~ commit an offence. o. As is she n by the pro • • 3 
18 taken tnto account only when two or more persons intend to do or!ha~ d sometb 
criminal; therefore, although the reference to an agreement to acb)eVe an unlawful 
may have been inserted in Art. 37 (1) with a view to covering the cases where the CODIP'ra­
tors intend to do e.g. an act which is prohibited by the Civil Code but is not criminally punish­
able, this reference is purposeless. Regarding the position in English law, see tbe illustra­
tions given in Archbold, op. cit., p. 1446, particularly in relation to the cases of cheating 

which at common law did not amount to criminal offences.) 
Page 119, two lines after "0. Partfdpatioll, "read: "in an offence" 

Page 141, para. (d), second line, read: "proceedings" 
Page 147, para. 2, second line, read: "if read" 
Page 152, instead of "ParaJp'apb 1," read: "f." 
Page 162. para. 4 (a). fourth line, read: "lack of care)," 
Page 163. instead of ............ pb 1,", read: "0." 
Page 172, Article 62. heading, read: "in case of' 
Page 173, para. I, second alinea, sixth line, read: "that one" 

Page 176, para. 1, second line. read: "offences" 

Page 179. first line. read: "rights" 
Page 181, first alinea, twelfth line, read: "does" 
Page 218, second alinea, twentieth line, read: "Mi/itiir" 
Page 228. para. 1 (a). second line, read: "of the act of defence" 
Page 231. Art. 76 (3),leCOnd line. read: "obj«t" 
Paae 233, tint aliMa, eeventh lioe. read: "unskilfu)neSSu 

para. 3 (c) (i).cigbtb line. read: "he is" 

Page~. seven linea bc:f'OIC last. read: .. jnebutt&bIe" 

Page 2S8, six lincl bef'0IC last. read: ·'that even" 
Pat. 266, para. 3 ~tb line, read: "duelling" 

, para. 3 (0). eipth line, read: .. respectively" 
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INDEX 

Abandonment 
~n cases of necessity, 212, 214, 219 
In cases ~f legitimate defence, 224 ~, 228 
of execution of offence, 77; see also: Renunciation 

Aberratio ictus, 233 

Abettor, see: Accomplice 
Abortive orfeuce, 77; see also: Complete attempt 

Abroad, offence committed, 40 ss. 

Absentia. trial in, 37,41 

Absolute 
causality, 60 
coercion, 192 ss, 207 
impossibility,88-89 

Absorption of Ie. r by higher penalty, 30, 257 

Abuse of power. 2St; see also: Superior order 

Accessory 
after the fact, 115 
before the fact, see: Accomplice 

Accident, 152-153, 194 
Accomplice. 78~79, 84 ss, 94 ss, 98,104 ss, 11655,123 

Actio tiber'll in causa, 138-139 
Active personality, principle of, 34, 41, 43, 47,48 

Active repeataDce 71. 78, 79.80,8255,91,244 

AdS 
criminal, 57 55. 
of execution, see: Ancillary offence 
of preparation, see: preparatory acts 
ordered or authorized by law, 178 SII, 218-219, 11.7 

punishable, 59,152 

Adequate cause. 60 $S. 

Advertent ~, 157, 159 55. 

AMertJseDleDu , unlawful, 126-127 

AMoaate GefteI'*I, 51 
Afftnnatift defences. 178 
..... dfectof.'34.2S1; ....... :'nfan ... y---
A ..... elf'''''' conunJtted ....... gh an. 95-96 ..... 99. 1112. '9% .. 

Agent provoaat •• 101 A_ ...... __ .30. 5S. 71. ,.110, 116'" :149 ... 161. 

Aarepte seateoc:e, 28 IS, 257 
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• 

Agreement, see: Common design, Consent, Conspiracy 

A1cohoUcs, see : Drunkenness 

Alternative charg , 22, 167, 170 

Amnesty, 33, 38, 51 , 52, 261 , 262 

Analogy, creation of offence by, 9 ss, 277 

Ancillary offence, 170-J 7 ), 172, 173 ss. 

Anima), offence committed through an, 58,94, 95,22 

Allonymous publications, 122, ) 25 S5, 128 ss. 
Antecedents, 55, 73, 92, 241, 25t~2S2, 257, 262, 266,267,269; see also: Habitual offender, 

Recidivism 

Application of the Code 
as to persons, 13 ss, 35~36; see also : Extradition, Foreign offender, Personality 

as to place, 34 ss; see also: Place of offence 
as to time, 17 ss, 64; see also : Time of offence 

Armed Forces 
members of, 16,42 ss, 47, 49, 98,199 ss, 217 ss. 
otfencesa&ajnst,68~9,l09,1I2, 113~114 
see also: Military 

Assistance, see: Accomplice 

Attempt, 63, 65, 67, 70 ss, 100 SS, 106, 109 55. 

Author 
of unlawful publication, 122 ss. 
see also: Participation, Principal offender 

Awareness, 153 ss, 159; see also : Mistake 

Bands and gangs, 252~253; see also: Conspiracy, Group 

Base motive, 250-251 
Beginning of execution, see: Attempt, Preparatory acts 

Bloodmoney, payment of, 21 

Body corporate, liability of, 58 

Books, see: Publications 

Broadcast, offence committed through, 121 , 130-13) 

Capacity to commit offence, see: Responsibility 

Carele8sDeSS, see: Negligence ' 
Causation, 59 55, 66, 75, 94.95, 100, 101, )02. 103, 104, 106.154, 116 

Cham of COIIImand, see: superior order 

Cblidren. see: Infants, Young offenders 
Cinematography, offence committed through, 12), 130-131 

Ci'fflliability, 14, 54,125,127, IS3, 162. 180-181. 18S, 191, 192,203.213,217,231,239 

servants, 98, 118·)19, 179 ss, 199 ss, 2S), 253 

CoerdoD.9S-96, )02, 103, 192 ss, 202, 1H1. 209, 242. 249 

CoUec:tmoffell(e, 164, 172,114,257, 26S, 266-267 
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CoUect1v1ty, offence committed by, see: Band and gang, Body corporate 
Combined offentes, 159, 175 ss. 

Comm ion 
offence of, 57·~8 
by omission, 58 

Common design, 95, 107, J08 SS, 116, 117 

Compensation, 244; see also: Civil liability 

Complaint, offence punishable on, 25·26, 42,50,124·125, 141, 187·188. 189 

Complete attempt, 76, 77 SS, 83, 84, 88,91,100·101, 106 

Completion of offence, 57, 60, 63 SS, 67,121·122, 155·156 

Complicity, see: Accomplice 

Compulsion, see: Coercion 

Compulsory denunciation, 112 SS, 247 

Concurrence 
of causes, 61-62, to1, 232 
of offences, 20, 22, 64, 91 , 110, 234; see also: Imperfect concurrence. Material concur· 
rence, Notional concurrence, Retrospective concurrence 

Conditional 
intent, 74, 95, 171 
release, 27, 28, 39, 53, 54, 261, 262,263 

COilfioement of offenders not fully responsible, 23,135-136. 137, t43 

Confiscation of property, 259 

Conflict 
of jurisdiction, 34 ss, 63 ss. 
of laws, 12, 13, 17 SS, 63-64 

Conscious negHxeoce, 157,159 ss. 

COIlSeDt, 178, 184, 186ss. 

Coatpiracy, 69, 108 ss, 252-253, 271 

Coastftutlooal Jaw, 9,13-14,35,37,54,99,122,152,179,224 

Consuls, 15,35,41 

CootiauIDI offence, 21, 64, 65,167,169 

Contra,entioos, see: Petty offences 

Cootrlbutory oegJigence, t 62-163 

Co-Gffeuden, 96 ss, 105, 108, 11755. 

Corporal cbastfJemeat, see: Correction 

Corredioe. right of, 180 ss, 184, 189 

Crime, see: Offence 

Criaiaal Pro«elwie Code, 14, 15.22,24.34, 3S, 37,41,51,56,65,128,129, 133, 141 as, J4~, 
147,149,150. lSI, 167, 170,257 

Cruelty, 250 

Culpable tmspoasJblUty. 138 ss. 16 
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.. 
of Ie laling an gr \ 
of pcnalti' ,:. _57. 

Deafn • 1 4, 142 

Death »enalt 8, 2 , 0, J 51, 25. 

Default, see: Absentia 

Del~ation of jurisdiction, 36 s,49 

DClit proprc, 98, Jl8-119 

Den iati n,] 12 s ,247 

Diplomatic immunit), J 5.35-36,41-42.43.47.4 

Direct intcoti 0 155 . 

D- cipJine 
duty to maintain 217 ; ee 1 0: upcrior order 
see also: Correction 

Disea e, see: Irresponsibility, Limited R nsibi ity. Sick on 

Distres ,241-242; see also: Necessity 

Distributor of publication, liability of, 123, 126 

Dolus eventualis, 156 ss, 159 

Drug addiction, 134, 138, 14255. 

Drunkenness. 96, 134, 136, 138 ss, 14255. 

Dumbness, 134, 142 

Duress, see : Coercion 

Editor, liability of, 123, 12488. 

Efficient cause, 61-62 

Elements of offence, 57 ss, 152 SS. 

Emperor, immunity of, 13-14 
Enforcement of senttnce, 7 SS, 18, 24, 27-28, 32. 38 ss, 43, 45, 52-53, 261, 262 

Envy, 250 

Epilepsy, 142, 143 

Equality before the law, 1 J ss. 

Error, see: Mistake 

Ethiopia 
offence committed in, 35 ss. 
offence committed outside, 40 55. 
offence committed against, 34, 37_38,40-41,42,48,54,68, J09 55. 

see also: State 

Excess 
of intention, 97, !O3, 108, 116 ss, J58-159 
of legitimate defence, 228 ss. 
of necessity, 208, 2J 3 ss. 
of order, 200, 207 

Excuses, ) 78, 192 55. 200 S • _13 5, 228 ,235 55. 
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Execution 
acts of, see: Ancillary offence 
beginning of, see: Attempt, Preparatory acts 
of judgment, see: Enforcement of sentence 
of order, see: Reverential fear, Superior order 

Exemption from punishment, 79, 82, 83, 90, 92, 198, 201, 220, 230.238, 249 

Expert uidence, 134, 136,141 ss, 149 SS, 185 

Extenuating circumstances, 19,240 ss, 267 ss; see also: Mitigation of sentence 

Extradition, 36, 31, 40, 43, 45, 48, 49, 50-51, 52, 53-54, 263 

Extraneous cause, 61-62 

Failure to report, 112 SS, 247 

Family relationship as an extenuating circumstance. 144, 241 ~. 

Fault, 152 ; see also: Guilt , Professional duty 

Favouroble Jaw. application of more, 18 SSt 23, 24, 26, 27, 28. 29 SSt 3H. 51 

Fear, 230, 242 ; see also: Coercion, Superior order 

Fceblc-mindcdness, sec : Jrre::;ponsibility. Limited responsibility 

Film, sec: Cinematography 

Force majeore, 62. 153 

Foreign 
country, see: Abroad 
offender, 15, 35. 31, 38. 41,43. 47 SS, 50, 54 
sentence, 34. 38 S~, 43, 44 SSt 47, 48, 49.52·53.54 SS. 260. 263 

Fortuitous event, 62. J 53 

Freedom of tile press, 122, 125, 128, 130 

Gain. offence committed for, 32, 118,250.252,259,264 

Group, offence committed by a. 99, 104,252-253; see also: Conspiracy 

Guilt, 57, 59,61,99, 116 ss, 121-128. 133, 152 ss, 240 SSt 

Habitual 
offenoe, 64, 65, 164,256 
offender, 55,73,251-252,265-266 

Harbouring criminals, t t 5, 247 

Hatred, 250 
Head of State. immunity of, 13 5S. 

Hierarc:hlcal order, see: Superior order 

High moUves, 82·83. 241 

19aorance, 95-96, 241; see also: Mistake 

Jgaoraoce of the law, 154-155.235 SSt 

Inness, see: Irresponsibility, Limited responsibility, Sick person 

Imaginal')' 
legitimate defence, 224. 232 
necessity, 210, 232 
offcnce.57,87,~2J5 

-283-



Imminent 

attack, see: Legitimate defence 
danger, see: Necessity 

Immunity 
under constitutional law, 13·14 
under public international law, see: Diplomatic iimmunity 

Imperfect concurrence, 69, 111, 163ss, 171,175 

Impossible offence, 74,75,78,87 SS, 100, 106,231,234 

Imprudence, see: Negligence 

Impulse, uncontrollable, see: lrresistible impulse 

lnadlerlent negligence, 159 ss. 

Incltement, 78-79, 84 SS, 98, 99 SS, ]05, 1]6 ss, 123 

Incomplete attempt, 75, 77 SS, 83, 84, 91 

Incorrigible offender, see: Habitual offender 

Indirect 

intention, 156 S5. 

offender 9 .Qfi Q 

Individualization, 4, 13, 15-16,92,240,250-251,269 

Infants, 95-96,]44 . 

Inferior, offence committed against, 253; see also: Subordinate 

Ingredieots of offence, 57 SS, 152 ss. 

Injured party, see: Civil liability, Complaint, Consent 

1nIuIty, see: Irresponsibility 

Jnstutue0U8 offeoce, 2J, 57, 63-64 

InstIptor, see: Incitement 

IatelJisence, see: Awareness, Understanding 

lateotian, 70 ss, 101, 107, 138 ss, 152 ss, 262 

International Jaw 
offence against, 34,44,46-47,49. SO, 68, 109 
see also: Diplomatic immunity, Extradition 

latenuaeet, 23, 55, 26().261 265-266 

Interpl'etatioe of the Code, 1 (). I I, 277 

Intel'ftlling callie, 62 

Intoxication,96, J 34, ] 36, 138 ss, 14258. 

Irresistible 
coercion, 192 ss, 207 
impulse. 135, 196 

Irresponsibility, 20,55,90,95-96, 133 SS, 138 SS, 243 

Irre.ocabJe ioteut, 74 ss. 

Judges, immunity of, 14 
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Judgment 
under previous legislation, 27 ss. 
see also: Sentence 

Juridical person, liability of, 58 

Jwi9diCtiOIl, conflicts of, 34 ss, 63 ss. 

Justifications, 17888. 

Juveniles, see: Infants, Young offenders 

Knowledge, see: Awareness 

Lawful acts, 14, 178 ss, 218-219 
Legality, principle of, 9 55, 17, 18, 19, 22, 23, 24, 26, 29, 35, 38,48, 51, 55, 57 

Legitimate defence, 178,22055,232 

Lex mitior, see: Favourable law 
Lex retro 110ft sgit, see: Non-retrospective application 

Libel, see: Publications 
Umitation, 17,24 SSt 29, 38. 39,40,42,45,51,52,63,64,169,262 

LiJnlted responsibility. 20, 90, 136 55, 243 

Lucid interval, 135 
LunatiCS, see: Irresponsibility 

Magaz.iDe,I25-126 
MaUte aforethoUgbt, see: Premeditation 
rd_g

er 
ofpubUc:atlon,liability of, 123, 125-126, 129 

Material circumstances affecting participants in an offence, 102, 116 IS. 

concurrence, 163 ss, 256 ss, 266, 267, 269 

offender. 93 5S. 
Measures, 7, 22 ss, 28, 54,58,135-136,137,142 ss,lSl, 235, 265 

Medical eX8lllinatiOll, 141 ss, 149 SS; see also: Expert evidence 

MeataldJseMe, see: Irresponsibility, Limited responsibility 

MilitarY duties. execution of, 178 ss, 201 sa, 217 IS. 

offence, 42 ss, 48, 49, 54,263 
see also: Armed Forces 

MInister of Justite. 51 
MIaorS, see: Infants, Young offenders 

MIQriIion, ICC: Failure to report 

Mistake offact, 90, 95-96, 102, 118,210.224,231 ss. 

of law, 18, 154-155,235SS. 
M ......... of _. 80. 8'-82. 83. 86-81. 90.9'. 92, 91-98. ,03. 'OS. , ... 

114,137, lSI, 197-198, 199,207,216-217,220,229 ss, 238-239; see 

also: E:denuating circumstances 
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1 ral 

oercion, 195, ,207 

offender, 94-95, 96, 97, 98. 99,233 

Motion picture, see: Cinematography 

Narcotics, sce: Drug addiction 

Nationality, see: Extradition, Foreign otTender, Personality 

Natural force, offence committed through the use of, 94, 95 

Necessity, 182,185,195-196,201 SS, 241 

Negligence,96, J02, 139, 140, 152, 159 ss 233-234,262 

Newspapers, 124 ss. 

Non bis in Idem, J 1,12,38,44,45.41,48,49,52,55 

Non-denunciation, 112 S, 247 

Non-instantaneous offence, 21,22,57,63,64, 

Non-retrospective application of the Code, 17, 18, 19,24 

on-transmissibility of rer' n, I circum tan . 11655. 

Noti nal concurrence, 1 iI, L 1755s 5655,259·260.269 

NuUum crimen, nulla poena iDe lege, see: Legality 

Nulla poena sine culpa, 116 55,120,152 s; see also: Guilt 

Obedience, see: Reverentjal fear, Superior order 

Object of the Code, " 5 55. 

Occasional publication, 126 55. 

Offence 
ingredien ts of, 57 55, 152 58. 

place of, 34 55, 64 ss, 263 

time of, 11 55, 63 ss. 

Officials, see: Civil servants 

Omission, 57-58, 61 

Overt act, 61, 72-73,108 ss. 

Pardon, 21, 38,51, 52.261,262 

ParliameRt, members of, 17-18 

Parole, see: Conditional release 

Partial irresponsibility, see; Limited responsibility 

Participation, 65-66, 7'1'1-79, 83 ss, 89, 93 55. 

Passive personality, principle of. 34. 47-48 

Penal majority, 145,146, lSI 

Perfidy, 250-251 

Periodical publication, 124 ss. 

Pemuuaent offeac:e, 64 
persistent offeader, see: Habitual offender, Internment, Recidivism 
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Personal circum tances alTecting participants in an olTen e, 102, 116 

Personality, principle of. 34,41 ss, 47 SSt 

Pervert ity, 250 

Pellyoffen ,3-4,12-13, 30, ~ 102,107.161,178,188.191.262.263 

Physical coercion, 193 SS 

Place 
of offence, 34 SS 64 ss, 263 
of trial, see: Jurisdiction 

Police record, entry in, 31, 33, 56 

Political offences, 41,54.241 

Premeditation, 251 
Preparatory acts, 67 55, 113-114; see also: Attempt. Conspiracy 

Press offen e, 93, 119 SSt 

Preventive detention, see: Internment 

Previous 
conviction, see: Antecedents, Recidivism 
legislation, 12-13, 17ss, 64 

Principal 
jurisdiction of EthIOpian courts, 34 SSt 47, 48, 49, SO, 51,52,54,65 
liability for press offence, 122 SS, 130 
offender, 78, 79, 83, 84, 85, 86. 89,93 ss, 104, 106, 108, lIS, 116 s , 192 

Printed matters, see: Publications 

printer, liability of, 123, 124 SS, 130 

Private justice, acts of, 18055,221,227 

Probation, 8, 53,55.261,263 

Producer, liability of, 130 

ProfessioJ).'\1 duty, 131,183 ss, 190. 191 

proportionality, 197, 208,211 SS, 223, 225 SS, 22 55. 

Prosecution, see: Complaint, Limitation 

Provocation, 242-243 

proximate cause, 60 Sl. 

Publications, offences committed through, 93.119 ss 

PubliC duties, acts done in the execution of. 179 SSt 218 SSt 

provocation to crime. 103-104 
servants, see: Civil servants 

publisber, liability of, 123. 126 s .130 

Purposes of the Code, I, 5 ss, 23 

Quasi-military offeace, 44 
Quasi-personaUfy. principle of, 47-48 

Quasi-territoriality, principle of, 34. 36, 38.40-41.48 
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Radio, offence committed through, 121, 130, 131 

Recidivism, 6, 8, 55,251,257,260 SS, 269; see also: Antt\:edents, Habitual offender 

Recklessness, see: Negligence 

Recognition of foreign sentences, 54 ss. 

Reinstatement, 33, S4 

Relapse, see: Antecedents, Recidivism 

Related offences, 69,110,171,172 ss, 176,257 

Relationship of cause and effect, sec: Causation 

Relative impossibility, 88, 89 
Relatives, offence against, 253; see also: Family relationship, Reverential fear 

Relevant cause, 60 ss. 

Religion, 241.253 
Remission of sentence, see: Amnesty, Conditional release, Pardon 

Renewal of guilt, 168, I7l-172 
Renunciation, 68, 72-73, 76, 77, 78, 79, 80 SS, 88, 90 55. 

Repealed legislation. i2-13; see also: Previous legislation 

Repeated offence, see: Concurrence, successive offence 

Repentance, see: Active repentance, Sincere repentance 

Report, failure to, 112 ss, 247 

Resistible coercion, 198-199 

Responsibility, 133 ss. 
Retroactivity of penal laws, 1855,33; see also: Favourable law 

Retrospectbe c:oncurretJce, 28 ss, 169, 257 

Re.erentialfesr, 196. 199,242 

SecondarY 
participant, see: Accomplice, Incitement 
punishment, 7,19,249,259 

SecreCY of writings, 127. 128 ss. 
Self-defen&:e, see: Legitimate defence 
Seml_respoasible offender. see: Umited responsibility 
_ .... : Aggravating circu ... ..-. Enro",-~EK""u,Ung circu""'-' F.,.;gn 

sentence, Individualization. Mitigation, Recognition 

Separate trial. 257 
Sick ptl'8Oll, offence against, 253 
SlmpUclty of miDd, 90. 92. 241; see also: Irresponsibility, Limited responsibility 

Sincere repeutance, 83, 244-245 

SoufCeS of the Code, 2-3, 271 ss. 

Special offeuce. 98,118-119 

Sports, 181, 183 
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State duties, acts ~one in the execution of, 1'79 ss, 118 S5. 
offences against the, 34, 37-3&, 40·41, 42, 48, 54, 6&. 79, 84, 85.109, 113, 114 129 \30 

Subordinate, 199 <s, m · · 

subsidiarY jurisdiction of Ethiopian courts, 34, 43 465S 65 66 
liability for press offence, 123 SS, \30. i 3 

\ ' ' 

penal legislation, 12·13 

succcssiye liability for press offence, 123 5S, 130, 131 
offence, 21, 22, 64, 65 167 ss, 172,256,257 

superior, offence against, 253 
superior order, 200 ss; see also: Reverential fear 

Surgical operations, 184, 185, 190, }91 

Suspension, see: Conditional relea e, Probation 

Television, offence committed through, 121, 130, \31 

Temporary legislation. offence against, 27-28 

T<tri""lal law. IS." ". O. 41. 43, 44. 45. 46. 41. 49. 50. 51. 52. 54. 65 'Temptation. 242-243 

Theatrical performance, liability for unlawful, 130,131 

Threats, 102,242; see also: Coercion, Legitimate defence 

Time of offence. 17 ss, 63 ss. 

TreacherY. 250-251 
Treaties and conventions, see: International law 
T"'-of ofI'- not fully ",po.,,;b1e. 23. 2A. 135-136. \31 

Ubiquity, principle of. 65 

UnconscioUS negligence. }59 ss. 
Understanding, see: Responsibility 

Und~' closing of, 23, 58-59 

Unity of guilt, 22, 69, 110, 111, 163 ss· 
Uaitersal jurisdiction. principle of, 34, 46 ss. 

Varia
tioo 

of orders concerniog minors, 148-149 

vendor of pobIlc8tiOll. liability of. 123, 126 

venue. see: Jurisdiction 

VicariOUS liability. 58 

Vlctim deserving special proteCtion. 253 
see alsO: Complaint, Consent 

V~Utton, 135. 1"37; see also: Intention 

Wire\eSS. see: Radio 

YouPl persons, 144 55. 
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