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defence and not one of necessity (see, however,
The position would, of course, be different if
person endangered by a necessary act would then b; |
doing a necessary act, but not an act of defence. Thus if A
search of an extinguisher to put out a fire in his own
Art. 74) to resist the trespass, since the trespass w
rcs:stmg it on the ground of necessity and if he

ance by killing him since 4 would then not be :
domicile). According to Art. 72, B should be ck
(Art. 523) and the court might reduce the |
be expressly provided for by Art. 524, the l; :
B would, therefore, be charged with e
prohibited from reducing in accordance with
Art. 524 the reason why the penalty m&

A’s act in effect constitutes an unh
applies if 4, invited to B’s house, m& (
for B’s, and Ckillshlm.Sofarn '

was objectively at fault, it deals with l' atio
whether true or not. This is to say that if Art.
Part of the Code, it is with Art. 75, ar
reached only if Art. 524 (a) stated that a pe
circumstances described by Art. 72 is,

extenuated homicide and not of excusa
would be questionable, it would at least be ¢
excess causes harm other than lheM 3“

Thustberexseveryrmouwbdhem
and that the court may, in any case of ex
fit, having regard to all the ci
the act is excessive. Granted, furthe
be resolved considering his state oﬁ
consequence of which a serious and ir
will vary depending on the nature a
however, is the court allowed to ex
of necessity. As regards civil liabil
fact whether there has been ex

(1) An act done by an officer of @
the requisite obedience i 1l
mamnyorbltlnfam

——
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lead to the conclusion that, so far as liability to WM Y
irrelevant whether a situation involving mmwa rises in-
ordinary or military life. Art. 73 may, therefore, appear purpo ,
with a problem sufficiently covered by Arts. 71 and 72. F mor
are usually found in countries where the penal law mfo
embodied in the same instrument as the penal law applicable to civ
instance, where there exists a distinct military PenalCodq,kl ‘
General Part of this Military Code should contain rules regarding 1
however, is not true of the Ethiopian Code; as it ineotpm&m&q
331), there is no decisive reason why its General Part should distingui
military necessity and why the question whether an act done by a mill
should not be resolved in accordance with Arts. 71 and 72. Finally,
military necessity may create the impression, which woﬁlh if
is fully punishable when any of the conditions laid di
Thus it may seem that Art. 73, apnﬂfmww
and 72 and should for these two mmmm \
this Article serves little purpose in the context of the El
superfluous is not because it repeats Arts. 71 and 72,
truth of the matter is that Art. 73, as is apparent from
from those of Arts. 71 and 72, does not deal with ne«
would appear, borrowed from the Swiss Military
said Code contains a provision on necessity, 1
sary acts done in one’s own interest (sub-art. (1)
the term), necessary actsdonefortlwwd
Notstandshiilfe) and acts done witha view to m
Notstand der Disziplin). The rules set ont k\
those set out in the ordinary law

the mdAn.%dukwuhmm'
regrettable that this mistake should be
mproducaverbatmmzsmdm :
authontyhntmmdm“mfmfo
Das Schweizerische Militar- 1:
mpeﬂmisbmndwmmw
ﬂutthequuﬁonwbuhu‘anmm
hypothesis. Whatbgitumtuthcn&i
of Art. 73. Since an officer co -
safeguard the life of persons un
322) or to take action to preven me
(Art. 324), the quemonwbﬁll'hok
measures or
act “in respect of military du
“wnmntholimiuwdﬂ
ammm

to xmintamdnﬁpﬁn&
duty is carried out ina
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ground of necessity acts which are by definition lawful. If an act done,
permitted by law, to maintain discipline or secure obedience were of the
necessary act, it should logically follow that legitimate defence is possible aga
dier involved in a mutiny would be abletoinvoke Art, 74 were he .
attempting to suppress the mutiny—and this would be clearly absu
were any point at all in Art. 73 (1), then surely further provisions
have been made regarding all other cases where there exists a le eI Inissi
(e.g. policeman using force 1o make an arrest), The only part of Art. 73 that
is sub-art. (2). Yet this sub-article, again, deals with a problem w 4‘
military life, for it is a general question whether and on wh '
authorized by law to act may be excused when he does not act
law (c. g. policeman using, in making an arrest, means which are n
circumstances” within the meaning of Art. 56 (4) of the Crim
person, however, may not be excused under Art. 73 (2) but, ;
that the purpose which Art. 73 aims at achieving could have been |
in Art. 72 a provision to the effect that the court
may exempt the actor from punisment when, in *“circy
nature”, he exceeds what he is obliged or authorized to ¢
played the same part as Art. 75), and by omitting Art.

In view of thesc general observations, there would
on Art. 73. According to sub-art. (1), a military state of n
military discipline is endangered by disobedience; an act
offence is necessary, therefore, when it is the only meansto |
not require that discipline should be in serious and imminent
whether it is relevant from where the danger should s
when disobedience takes place ina time of d
ence itself is the source of the danger (.g. in the cas
framework of Art. 73 (1), and not of Art. 64
necessary only an act done with a view to n
Thus an officer causing harm when
justified under Art. 73. Yet his act is
further evidence of the fact that the pr
reason why acts done to avert danger 10 C

%
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that this person is guilty of an offence. He is gmlty only if his act is not &
military law, but he may then invoke other defences, such as lupbﬁﬂ'
which are, therefore, purely subsidiary. If the conditions set out in Art.
status of the doer and the purpose of the act are fulfilled, the question is
is excusable under Art. 73 (2) and, if they are not fulfilled, ‘whether it
Art. 72. This, incidentally, implies that two military persons having
identical circumstances may in the last analysis be treated
their rank, as it is only when the doer is a superior officer that th :
penalty or may impose no punishment. For mjhmm
is so drastic that it is not lawful according to military regulations, is
justifiable either, but the doer may nevertheless be
taken by a non-commissioned officer, the pen
must be reduced or may be dispensed with(Att.
commanding officer. It is rather difficuit toﬂif thu ‘ n, a
are “of a particularly impelling nature” whoever the actor m >
which explain why the effects of the excuse extend further in
would precisely seem to demand that, all things being otherwise
operate regardless of rank when military persons are involved.

M‘I&.
An act done under the necessity af.Wn
imminent and unlawful assault or a threat of
babm:hdlmtbopmtdmbk{ﬂhmkw

and if the defence was proportionate to the
gravity of the assault and the Wufﬂt

mankind. Except for a period during
charity and were accordingly p
entitled to protect themulvu ftm

admayatthemmm
peut avoir un effet gén
Pintérée du droit® (ATF 79 Ty
muﬂnstluumckmmy
in the terms of Hegel, it ne
which are behind most
Arts. 71 and 74. Althoug
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act of defence is not, and, secondly, becavse a necessary act,
disturbs rather than restores order and in any event 1
whichever angle one looks at it, the position, therefore,
the fact that, in the penal law, the requirements of aelfm
necessity. Hence also the difference, in the penal ar :
2067 of the Civil Code) between the eomeqmneu
d‘fence- - 5
The right to repulse attacks which are contrary q; e
is governed by conditions which, under the new ode
precise than they were under the Fetha Negast 2
conditions pertain to the attack as well as to the
conditions laid down in Art. 71 rep,rding the 3
the doing of a necessary act.

1. As its very name indicates, self-defence
defence; as such, it necessarily implies an
term is used in Arts. 74 and 75 as synonyn
ate defence is possible only to resist the 1

Art. 544.

(a) The aggressor must be attack ing o
ate defence, the justification is avallable only
whether the assault is in the coursg “exect
no right of defence when uthe. tie s
and the gssault may be repeated) or the doer s
ing. “The defence must always be i :
fore, the w or foliows 1
of the law” (Records of the Codification Ca
IV 48). Failing this restriction, one Mhl
fworvengeanee."l‘husnhlsaystom'* i
strikes A with a view to protecting his property
after A has taken his wallet, B'runs a

meaning of Art. __Lc).SOtoo,ifA
will “teach a lesson one of these ¢
repomdtohlm,hesoestod'sw
B is not threatened vmhn
Wh:laitisrathu'euy

a threat of an attack, Ia
oy o e,
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the second “attaque”’. On this point, the wording of Art. 74
of the Swiss Penal Code which confers the right of de
droit ou menacé sans droit d’une attague imminente” .

(ii) The word “threat” is not to be taken in its te
condition for exercising one’s right of defence Wlﬂ
should, for instance, commit an offence contrary to Ar
which is used in Art. 74 merely to convey the idea that
danger, could as a matter of fact have been omitted altoge
rendered in a less misleading manner, had Art. 14“

an unlawful assault or an imminent and unlawful as
whether an assault is imminent is to be dﬂcﬂed‘»ﬁm

(iii) Although there is no legitimate defence nm
threat of an imminent assam :
to repulse future attacks (e.g. by setting m n
such an attack is executed, the said person is deem f
of legitimate defence if the other condinoum
a defence, therefore, is not premature. 4
(b) The attack, whether actual or imminent, '
it suffices that the act done or intended to be done
contrary to the law, whatever this law may be, and it i
a criminal offence nor, when it amoun (
The reason behind this solution is that the de
time to find out whether the aggressor is, ;

(i) Thereisno legmmtedefememm :
in Art. 64. Thus if 4 arrests B who commits a I
arrest. If Ainflicts corporal chastisement upon I
74 in strikmgh:sfathubwk.Nornm i)
(wlulet!me:sanghtofdmw :
topmtecthupropem!whaehl!u!h
backasA’sactuoneofW
ltnammllyfonammuthueua
is done in contravention of
illustration above Bmuynotonly

(ii) ltisirmnamd;&ow.
unlawful mmm
wcordinuom efi



SEPWIENT St

8 ek et bt
Vo 'w,;jeff 4 6 QIR
R T L ;.aoi_iﬂ;wiés

% {flb‘,,_,up 5;&\, MR mﬁlﬂ!{?ﬂﬂ’?—- &

R 54 "i‘?’* vy 3, (X8 "zs :wis en«hcm

'7 e ot g Zoemed b 3
S wove sy stol iohesins
4 2 wdrsialy gﬁ Soistan at geiibeooas
ma& b i

Wmm 8 m
BT SN

PP

violence, should 4 endeavour to force his way into the house
have held that the citizens should blindiy submit to the acts
is suggested in the French literature that this duty ceases when th
manifestly illegal. On the other hand, according to the above-me
right of defence against an act done in good faith by a p
office unless the act reasonably causes apprehension of d
tion holds good in Ethiopian law. In the above
offence contrary to Art. 415 of the Penal Code and one woul
be prohibited from invoking Art. 74 if, by adequum shc
out a search sought to be done “without due regard for the ¢
by law” (Art. 415). So far as concerns the defender, the ¢
good faith (which, in any event, the defender will seld
resist the performance of an act which is object

(iif) As has been said hercinbefore, it is not

publicly exhxbmng his photograph without :
such an exhibition constitutes an offence witbizﬁﬁe
i.e. the doer is at fault, although it is not an offe
however, it will be found that the right of
attacks, whether they be in the form of an act or a
state of mind, amounting to a criminal offence.
no legitimate defence against preparatory acts (mﬁ
cxplam or 1llustrate his proposition) since t .

where preparation itself is criminal and a right
pertaining to the imminence of the assault is fulf
conspiracy constitutes a threat of an unla
assault. M%E of course, possible a
offences which may nently be reiterated.

teacnonapersonmayhaveafwrbun(hlﬂhd ‘
defence, it appears possible to defend oneself ag ist such

in some appropriate fashion an i
manner the insulter from repauing

themduofthen;htd :
instance, Arts. 61 and 62 of the S
the scope of which has, however, b
defence exists against attacks enc
promedbth("muu i
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offence under Art. 506, which is an offence against public hum‘
public interests are at stake, there is often a duty and not a
for instance, Art. 64 of the Constitution and Arts. 267 344

(¢) All the above conditions must be fulfilled so tbl& ]
an act of defence may Jegitimately be done, |
question to be decided by objective standnrds and the obse
under Art. 71 remam valid here. The subjechve coneepti&i

is unlawfully attacked or faced with an imminent and
be invoked, it is a sine qua non condition that the doer §
opinion, be so attacked or threatened. When this re
situation known as imaginary legitimate defence and
simply cannot arise. This point was made clear du
mission when, answering the contention that
account the subjective nature of legitimate defence, as
mention of imaginary defence”, the drafter of the Ce
question, subjectivity plays a great part since
punishment a person who, out of fear, surprise
to repel the attack. These conditions are purely
defence has nothing to do in this Arﬁdwﬁr vhi
misapprehends the situation of fact @
case Art. 69 (now 76) applies since a mﬁd&
believes that he is entitled to act in & situation w

of defence is lawful. However, not any act may
of the right of defence is subject to the fi
to those governing the doing of a

or is about to be, unhwfully atta
own interests, but alsothoae’ofg

when the nght of defence
hkzlytooccur,wlwhaxenog-
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by causing harm. For instance, A sees 2 who is attemn(in
(4’s) garden. A lives next to a police station and, if he
obtain the assistance of the police before the statue |
is he entitled personally to defend his propeny? ‘

The records of the Codification Comtmssmdo m 3
means that one is entitled to take the law into one’s hands i
or only when the law cannot be enforced otherwise than
it personally (see, for instance, Agt. 59 of the Sudanese P "
is no right of private defence in cases in which there is ohaverb
of the public authorities™). On the one hand, one cannot fail to 1
reference in Art. 74.to “the necessity of scif-defence”. , but
wording of Arts. 71 and 74. Both Articles m |
otherwise averted and there appears to be no decisive n
Art. 71 means that the doing of the act must be truly
under Art. 74, Beanngmmmdtlwwumtm :
Penal Code), it is pertinent to recall that, precise
between the said Swiss provisions, it was MIIM
allow defence against unlawful attacks only on
otherwise averted, he would have expressly sc
JAT 1954 1V 34). Since the Ethiopian legislator
one may tend to think that it is because he had
did not have, namely that the right of defence m
other hand, it is worth noting that the similari
thedeﬁnmon ofexceasofnecenitymd :

75 and this implies that, when a right _
cannot be required. Hence if the alternat
retreat.

This conclusion permits suggesting the fol
is not betweenﬂnglnandmm
calling the police to defend it. Admitte
posmonmthesamewhuhﬂbanmw
properlyspeahng,exercxsehu ight

pohce but entrusts na mm
sacrifice his right rather than protect.
act rather than pl'M lt indirectly
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favour of personal action when indirect protection could have been
police, he decides in favour of means of defence which cause more |
been caused if the police had been called. In this sense, he ey
averting the danger” (Art. 75 (1)) and, since he misuses his righ
jawful, but excusable. Therefore, *‘the defence, as a rule, is n
right (. ) could Bave beeq effectively protected by calliig the pe
Whether it could have so protected is a question to be ¢
subjectile standards. It is not sufficient that the possibili
ties should have existgd; it is also necessary that the
(i.e. he was not fnistaken as to the necessity and prop
reasonably have been expected to take advantage of
that the “necessity” test should be applied rather i
have been averted by calling the mlicq, the defend
proportionate to repel the assault and did not,
the police might have caused {for one must
his act is no longer lawful and this leads to t
conclusion that legitimate defence is possible to
prejudice to the cases where this act is lawful v
if A, though he has enough time to call the pt
merely by arm%& the fact that he shou
particular case ; € though one should hold that A
is in any event authorized to make this arrest by Ats. €
Criminal Procedure Codes = -~ ;

~

yg life” and B kills
placing his life in
woul i
stances, to believe that he is.
attack changes while the atts
IV 148, JAT 1954 1V 34).
seuBoominuowmh i



| o it
B )5 aad "‘ s

AN
_‘;“*" SRS

7

Tmasban v
"Ry !
A i

= SRTRERE Bl
33 :
BIosaaes hawy

® AtRie

St e

objective disproportion beiween the value of the
the consequences of the act of defence (e.g. death
is a matter of circumstances whether the defence

impossible to lay down precise criteria enabling o
cases in which the proportionality requirement 5
Hence the proposition that the defence is Jegitimate when the
of the accused”, arrives at the conclusion that it is not manil
one should kill someone in defending om_’sg : ‘

3. An act done in repeliing an unlawful assault
therefore, quite similar in nature to those *“acts done.
by law” which are mentioned in Art. 64 {c). Although A
Code which clearly states that a person who
Pattaque”, does not expressly say that the de
has always been taken for granted by the Cod
entitied to repulse unlawful attacks, as it consta
defence” (see also the French text of Art.
nécessité”’—which is wrong, as a necessary act is not k
also Arts. 2039 (b) and 2067 (2)
Code}.

It logically follows that Art. 74, which legit
Jogitimates the doing of harm by negliger £
should one hold that a person who ,
justified unless he intentionally causes the
nothing in this Article *permits one to say |
intentionally brings about the result ensuing
3T 1954 1V 34). In other words, the doer
under no obligation to exercise

authorized by law to cause. 2 )
out a gun with the intention 0
hitsandkillshim.’l‘h’nholds-'nd.
himself. For a person is liable when

assault (Logoz, op. cit., P- 135). Yet
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aggression with the intention (direct or indirect, negligence
the aggressor under the guise of exercising his right of de 7
subjective conditions are fulfilled, the def .t i8 Dot

by law. This authorization, however, applies only
the defender of his duty, e.g. to come to the as i
(Art. 547 (2)) or to report the aggressor’s death to
comply with this duty is not excusable under A
legitimate defence. :

(1) When a person in repelling an unlawful
disproportionate means or going beyond the
court shall, without restriction, reduce the

(2) The court may impose no punishment
fear, surprise or excitement caused by the

(3) In the case of acts exceeding strict self
civilly liable for the-injury caused Dy-RL

Art. 75 i$ in a sense parallel to Art. 72
who is, basically, in a siate of necessity,
requirements of necessity, the former Arx
is basically one of legitimate defence is not.
the requirements of legitimate defence. In
legal conditions governing the performance of
regards both the definition and effects of

1. The defender is deemed to €xC
unlawful assault, he uses disp r
does more than should reasonably
ment). Yet insofar as these requ
necessary (see, for instance, Art.
generally to the case where “celui
défense”). : Fos
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A ; Gefends himself as he is no longer in danger. Th'm.f &
, knocking him out, the beating is unlawful. It may be n
nature may involve difficult questions as to evidence
to examine whether it has been inflicted while 4 wu ‘
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w
&
g
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(¢) As has been mentioned before, it is immaterial

. defender “*by his own fault placed himself in the situa:
; 5 ' Art. 75 (1) does not provide that the actor is
§ LG ‘ attributable to him. This, however, is naturally
g g = deliberately places himself in such a situation
T S R : committing an offence. In such a case, he will not

: doer of a necessary act would not be excusec

consists of a mere imprudence or negligence,
of a necessary act would only be excused

2. The defender who exceeds the limits
. _ is cnmmally (and also civilly, as Art. 75 (3)
g : done. Yet the fact that he acts in a situation
excuse and he is, therefore, liable to a punis
duty to mitigate in accordance with Art. 185
according to the Amharic text of this Article a
accordmgtotheAmhanctcxtofArt.TZ)*_ ;

and 542 (1) {a) havebeenpomtedom be , v
been said, Art. Su(a)sunplyammagb._

e aa ms fritoral meant to deal with cases of excess o
B DWRAE R o b : dmpropomonatetothehumfmesl.
O ae sdlowni WY e where the defence is manifestly exces

nrieng

in “a true state of legitimate self-
actually is in such a state. Thus Art. 524
commission of an offesice of trespass g,f
would lead one to conclude,
charged under Art. 523
in accordance vmhArt.?S'he mi
ofArt.?Sbemgﬂun' cluded,
oondit:onslmddowninm
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the only justification for the existence of the said Anich
provisions of Art. 75. If the latter Article applies concurrent
ceases to operate and Art 524 (a) mlght as well be o it

the offence of extenuated homicide and secondly
with the punishment prescribed for this offence. Yet
law (Art. 79 (2)) and what is true of extenuating ci
excuses. It would, it seems, be as wrong to assess in
be passed for extenuated homidice as it would be, fi
cerning moral coercion together with those of Art. 80 or
infanticide should be liabie to a penalty reduced under

delivery or its after-effects rendered her pumﬂy

heract,whﬂcntnsprecxselybmmsheu !
due to the said fact that she is convicted of

All things considered, there is no doubt that
(a), is quite unsatisfactory. On the one hand, it does |
excess of legitimate defence any more than it does ir
no true state of legitimate defence, the actor is eithe
whether in the first or second degree, or punisha
in a state of imaginary defence. On the other h:
of legitimate defence, it applies either sub '
purposeless, or to the exclusion of these prov
doer may be treated more leniently when the
the case where one kills another in resisting
disregarded altogether, it must be deemed to @
question whether Art. 75 may be mvoknd
of the accused and answered in the affirmat
renders Art. 524 (a) practically useless.

According to Art. 75 (2), the court may.
from punishment when it is satisfied tb
caused by the assault. “In evaluating the exc
place of the defender and mmmm
Jogical investigation shows that th
must be aoqmtted" (Logoz, %d&. ,

mbjecdw,dwmfm.hﬂnm :
punishment; it is not entirely subject:
of mind should have existed at




s §

as long as it is not manifestly excessive; hence aho m
hence, finally, the rule that the consequences of an

1mposed the state of excusable fcar, surpnsp or
himself in consequence of the assault operates, ther
(ATF 73 1V 261, JAT 1948 IV 90), though not f
exempted from punishment and the excess is
implies that he did not exercise his right of d
by Art. 2039 (b) of the Civil Code. Civilly, ne

i

(1) Whosoever commits an offence under

situation shall be tried according to such app
Where there is no criminal intention

have avoided the mistake by taking such.

position and the circumstances of the

in cases where such negligence is pe

(2) Mistake as to a fact which constitutes a
of the doer for another offence consti

(3) The offence is committed where tlure
objective of the offence.

The references made hereinbefore
legitimate defence throw some light u
ignores or misapprehends all or part
acts, doesanactm,thebehefﬁmh; ct
dxﬂ‘erent comequemes As is im

direcﬂyorasaposs‘bﬂnty"(m
tsthenvmatedbytlnmmke'l'h
who commits an offence in ¢ )
simationmnstbetriedls thoug

Unlike Art. 29 conce: ning impo

ment of because he b
behufavmb!etohmm
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- believes that she only commits an offence, or with a girl

of a certain legal status or the existence of a certain legal
public servant, or the owner of some property, or the
82 IV 198, JAdT 1957 1V 68). A legal provision, however,
able, therefore, whei the doer is mistaken as to the legal ¢
does in a situation the factual elements of which are ki
by him (e.g. he has sexual intercourse with a woman

but he believes that this is permitted by the law).
(a) Art. 76 may be invoked firstly when the doer
mgrgdwnt—of an offence. Thus if A shoots some
actually is B, he certainly has a desire to kill, thong
required so thatan offence of homicide be committed,
is a human being; he may not, therefore, ‘be found g
if A, after shooting B with the intention of kll!lnahiutl a
but B is still alive and actually dies of
the act done to tause B's death (the shooting) mi
(the burial) is not done with a view to terminat
so that an offence of homicide may be deemed be
the general rules on causation and guilt, 4 must
homicide by negligence. So too, if A has sexual
to be nineteen years of age but actually is
commit an offence in violation of Art. 595 since he
this offence, namely the girl’s age. The sanie
own and takes it believing it 1o & his own.
(b) As mentioned before, Art. 76 may also be
fact which, did it exist, would legitimate or
nature defined in Art. 64; imaginary neces
(¢) Finally, Art. 76 applies when the actor
circumstances or believes to be acting'in
knowing that the latter is a public se
ment provided for by Art, 586.(1) 2 as he
thepcnalty is increased, niamely the special
in the belief that she is premantuuun%
ing circumstance laid down in Art.
induce him to abort her.

2. 1t logically follows from the g
always relevant.lnotherwoﬂa, :
no bearing upon the doer’s guilt
the identity of the victim or the object
of m:skindmsometunam
mentalorusent}al Stz
A waits near B’s hous
someone approaching
he is guilty of inundoml :
mzredlent oftheoﬂ’em&
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or extent of the sentence to be passed. Thus 4 is not gu
intercourse with Miss B who, unknown to him, s
before in his life (sce also the above case of insults
intentional theft when he takes B's coat, belwvim
contrary to Art. 635 (1) (@) when he steals an object
onc.|Different from these cases are the cases of
different from the intended one is achieved by r
and not because he is mistaken as to the true
gun at B with the intention of killing him but he v
case must be resolved, not by applying Art. 76 as no n
the ordinary provisions concerning causation an
with attempted homicide on the m«;ﬁ
(Logoz, op. cit., p. 76). -

sequences which may considerably vary i
or how the actor is punishable depends
was acting.

(@) If the mistake relates to a mi;ywc
be deemed to have intentionally co
to which he is mistaken. It is img :
ordered, authorized or justified by law(as
wanted criminal or seeks to protect hi
imminent danger of an uilawiul assault) or &
the property he takes is his own). I 3

“intent” is not of the kind required
according to Art. 58 (3), he must th
what he took it to be.

(b) If the mistake relates to a Cil
extenuation, the doer may notbe eme
offence or must be deemed to have commi
illustrations under para. 1 () supra).

(¢) A mistake of fact relieves the
the liability which he would have
punishable under legal provisions ¢
these provisions apply. In other v
aggravating cxrcumstanee lﬁ :
offence the clements or punist
ATF 841V 102, JdT 1958 IV 153‘

IV 36).
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criminal liability, it is clear, however, that an inquiry into the pr
dispensed with whenever the law does not expressly provide for the pu
(Art. 59 (2), first alinea). Thus if A is mistaken as 1o the age of the
sexual intercourse, there is no point in considering whether he ¢
mistake as negligence is not penalized by Art. 594 or 595 ("' f
Penal Code and e.g. ATF 84 1V 102). So too, if 4 steals an o
is of a religious nature, it is not necessary to examine whe
known of the true nature of this object since there is no such ¢
negligence. Bt
(ii) The doer is in any event guilty of any “other m
formed” (Art. 76 (2)). Intentional guilt, even if to be exclu
may be present in relation to a different offence, as is the case
offences are committed. Thus if 4, in sight of the [m%‘,hg(z )
about whose age he is mistaken, he is punishable for an offenc
tionally committed even though he is not punishable for the sext
the belief that he is actually shooting B's dog, he may,
the homicide, be punished for an impossible offence of
deliberately fails to come to the assistance of B whom he
legitimate defence brought about by an unavoidable mista
such a state, an unlicensed gun, he is punishable for hay
or 764, as the case may be, even though he is not pul
The same holds good in cases of avoidable mistakes a
injury caused by negligence and failure to assist). Finall
mistake is committed regarding a circumstance bearing
with respect to a given offence (e.g. 4, who is mistaken as to
stolen, is not punishable for aggravated theft, but for sin .
the cause of the pregnancy of the woman whom he aborts, rema
though by a mitigated penalty). By making specific sion
codes do, Art. 76 really deals with the ob
principles concerning criminal guilt.

Apersonlsuotpunbhableformaclwonﬂﬂﬂ'
he acted in the mistaken bellef that he was commi
Nothing in this Article shall prevent the court from
139 and 144 of this Code. omighc i
1. An inmginatyoﬂenacaﬂﬁ(aﬂlﬂ“'
prohibited by law while it actually is not. It is ch
ness of the act and not, like an impossible
means used or object aimed at in an effort
is missing altogether is the legal element
as in the case of an impossible offence. By ,
Art. 77 draws, therefore, an obvious inference |
Art. 2 (1), second alinea (and not Art. 2 {2),
person who writes a sorcery book belies
under Art. 401 of the 1930 Code is not 1

-

an offence. Whether there is any
Even if one considers Art. 77 to
doubt that might arise wh
prohibition or to disregal
with imaginary oﬂencet
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since the problem of justification or excuse does
contrary to the law. Yet the reason why Art. 77
fact and precedes the one regarding mista
above, the said Article also provides for a mistal
nor one of law. Rather, it may be called a
contemplated by Art. 77, the actor does onm
unlawful, while in the cases coming under Art. 78
belief that it is lawful. g

2. Although the doer of an imaginary om ‘ liab
his behaviour comes at all to the knowledge of the aul

accordance with Art. 77, second alinea, v
Code. From an objective point of view, it
danger nor causes harm since it consists of an act
penalize. Jf, however, one considers the doer’s
behaviour often reflects a dangerous
act to be unlawful. This is why the Code
a person certain orders which are not of & puni
the principle of legality, but of a m

require him to enter into a recognizance )
confiscation of whatever dangerous artic
however, whethier, on this point alse, Art.
making an order in accordance with M.
prosecuted for any offence. :

The court shall, wiﬂmd
person who in good |
reasons for holdiog thi

v The court shall determine
and, in particular, the circumsiai
(2) In exceptional cases of absolute
intent l:mtappmw dn‘ L

’l‘hoproblem ofmmh
herembd‘ou(nepmt(b)
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hardship upon individuals, so that social peace and order be not ¢
impunity. “Every person must be taken to be cognisant of the hn
knowing to what extent the excuse of ignorance might be carri
liability, therefore, it is irrelevant whether the doer is aware
is at fauit by the mere fact that he mistakenly beli
with the law and he must bear all the consequencesof
(error juris nocer). His mistake may, at best, be cormdemf

(b) As is apparent, this utilitarian concepuon sbmd_qq
of modern life and consequent increase in the volm'ne of 1
Code, make it utterly impossible for anyone to
country, let alone to understand them. This is recognize
conception applies (see Art. 4 of the decree of
courts may “accueillir I'cxception d"ignorance a
a liew dans le délai de trois jours francs & partir de lap
as regards their definition, if not their legal M coul
Penal Code. Thus Art. 17 stated that “the m'aupr 0
who has not heard the law and ordinances of the Go
shall have five tenths remitted” and Art. 20 p bed
in the language of his own country and does not kno
edicts and law of the Government are made shall have
however is only valid for a period of three years b
after three years the punishment shall be
evident, also, that the classical conception is
culpa upon which so many modern Codes, i
why there is nowadays a tendency towards re
of law by the general rules concerning criminal g
mind rather than to the Circumstances which
unable to distinguish right from wrong in cons
of the law miay not be deemed intenti
knowingly decides in favour of wrong t
fact, affects the “knowledge™ component of
no criminal intention” (Art. 76 (1), g
eﬁ'ects as a mistake of fact. In either
cly at fa 44"-3@
nepuve,thedoerm blarneless and mu
is in the affirmative and the dou' (
legal provision which he violated by ¢
him in the circumstances, he is at fault, t
unlawfulneu of the act, which dm

ofhwmanyeventm "
cit., p. 7). Nothinggoeltosho'tllt
greater difficulties than those whic
such as those concerning the di
Furmmnora,itisinmm
whndmnotalwaysmow

: mewmbe C
nnkentcbuthltnuﬂﬂﬂ



77-78). In Ethiopian law like in Swiss law (e.g. ATF 75 1V 150,
1V 15, JAT 1956 1V 86), awareness of the unlawfulness of the act i
tional guilt and ignorance or mistake of law is not a’ ;
court must (may, according to the Amharic text, snnihfm

Code) take into consideration. ik

This solution, which is perhaps not in full harmoni \
(3) and 57 (1), reflects and combines the opinions expre
the Codification Commission held on the subject, namely ¢
lay down a conclusive presumption that all the m

has been almost entirely unwritten as it would in all re
of a nation in full development always to let go free p
the offences and penalties prescribed by law” (Art. 1). F
plied by Art. 78 which, moreover, is in conformity with the tr
law concerning ignorance and mistake of law. ‘
dealt with this problem in the Chapter regarding "‘th
and provxded for different remissions dependmﬂ, 3
pleading ignorance (Arts. 13-20). ‘

3. Art. 78 applies, notwhenapenonaﬂlw
of the case but when, being aware of the true facts of th
therefrom” (ATF 72 1V 150, JAT 1947 1V 43),
justification, it is irrelevant whether the of]
does not know the law or he misunderstan

to know the law only insofar as he m
have known, i.e. °L§w
mind, namely Art. 2 (a) of theEttablhbmg!
1942, which states that *‘there is hereby e
Negarit Gazeta in which shall be published
tions, Orders, Notices and subsidiary |
Justice Proclamation No. 2 of 1942, wlné
it shall be published in the Official Ge
1t is worth noting, however, that &ﬁ
law within the meaning of Art. 78 even U
required by the said Proemmﬂen’m :
reads: “The regulations issued in [
become effective eight days after m,

% thathmslegallyentiﬂedwmis
cerning his right to act, he is not in g
theemctprovnmtoM”ﬁ'

numonofthmm‘& o indica
is able to give a clear and evident
Am:onusufﬁcwmwmﬁi
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circumstances which would equally have led a conscienti i “

[V 150, JAT 1950 1V 26). Whether this condition is fulﬁll::’mp;”bz mATF 5
case, having regard particularly to the nature of the offence committed, For it is obvi case ‘::
it was noted during the discussions of the Codification Commission, that “the ; '}'“"m o
ignorance and mistake of law will as a rule pose itself, not in the ca;e of natmzlroom ,’
(such as homicide or theft), but in the case of certain special offences such as e e
offences™. This, however, is not to say that an honest and excusable mistake may not be
committed in relation to other offences, such as sexual offences, concerning which gl
been radical changes in Ethiopian legislation. For instance, Art. 395 of the 1930 Penal Code ‘
prescribed that *a man who is found having illicit sexual intercourse without the consent
of her parents with f;\ gi;l who has not yet reached puberty whether with or | ‘
consent shall pay a fine from 100 to 300 dollars and shall be imprisoned MBS
2 years, or he shall be punished by either of these two puni & , M :
it is exclusively a question of age, and not of physical maturity and 1
such an act should be punished. A man having sexual intercourse sirl h

physical maturity, with her consent and that of her pamu' ' m“n’mm Pt
of the unlawful and morally reprehensible nature of his act and be excused under
depending on his personal position, regardless of the fact that his offence should t
contrary to “‘natural law”. For although “a person is not relieved of his duty ‘
whether a given act is lawful for the sole reason that he relies upon a widely pre
jon” (ATF 75 1V 168, JAT 1950 1V 21), the cases in which this opinion has its sourc
previously in force should, it seems, be distinguished from those where it has no such
tion, particularly when the accused had no reason to believe that this law had been r
The same may be said of the replacement of the law concerning bigamy (com|
of the Code of 1930 with Art. 616 of the new Code, and read Art. 617 of
conjunction with Arts. 585 and 611 of the Civil Code). The question of ign:
may also arise with respect to offences committed by foreigners. Althou
subject to the provisions of the Ethiopian Penal Code and must
whether his act (e.g. adultery) is penalized in Ethiopia cven when it is not penal
country (see, for instance, ATF 86 IV 212, JAT 1961 1V 82), he N
excusable mistake as to the meaning of the provision which he has exami
because he relies on the English text of this provision and such t
authoritative Amharic text. If he then commits an offence witho
fact that his act is unlawful, there is no reason why he should not
(see, for instance, ATF 69 1V 178, JdT 1943 1V 116, and ATF

¢

place where the offence was committed, whether the ac
law or tried to ascertain its meaning, whether he is educat
stances which it could have taken into account according ¢
Art. 78 lays downasoluﬁonwhichiutm;iidfn
is contained in Art. 76. On the one hand, exemption 1§
absolute and justifiable ignorance and good faith
although, as has been mentioned in relation to Art.
be found not guilty, Art. 78 (2) entails the same
aunea.whichstatesthat“whueﬂmeﬁmv N
able”. On the other hand, since the
was avoidable, Art. 78, unlike Art. 76, does
for an offence committed by megligence,
avoided the mistake by taking such precat
and the circumstances of the case. Insuchac
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excused under Art. 78. The same apphes, for mtanee,mmm m‘
nature of his act but not of a provision to the effect that this act is
penalty (e.g. he knows that adultery is an offence, but not that i ;
according to Art. 618 (3) if the adulterer “installs & concubine in

(d) Whatever decision may be made under Art, 78, it is it
civil liability; according to Art. 2035 of the Civil Code, he i
caused by his act even though he is exempted from punishment.



nature which do not affect the offender’s liability to pur
into consideration at the time when sentence is pn.ed. m
actor as well as to the conditions surrounding the cc
their character and effects, they are cither general
and are laid down by law so as to enable the cou
of individualization set out in Arts. 85 and 86.

o
(1) The court may reduce the penalty, within the
following cases: :

(a) when the offender who previously of good ch
of lack of intelligence, ignorance o
(b) when the offender was prompted by an
high religious, moral or civil conviction;
(c) when he acted in a state of grmi ‘
of a grave threat or a justified fe
obedience or upon whom he depmdg
(d) when he was led into great. mymkl

away by wrath, pain or revolt
was at the timeof!heacrinq i

(¢) when he manifested a sincere
affording succour to the victim,
authorities, or by Wu

(2) When the law, in a special pr
stances into consideration
privileged offence, the court

reduce the penalty applicable
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offence”’ (Logoz, op. cil., p. 278) and are centred on the :
dangerous disposition. question whether the accused has a
1. The penalty may be reduced firstly when the offender acted i
of intelligence, stupidity or ignorance, out of ﬁlhtmmue-,u
(@) Mitigation on the grounds stated in Art. 79 (1) (4) is permissible Whes Bebibiided )
as those concerning limited responsibility, mistake of fact or ignorance mof e
inapplicable and (Art. 79 (2)) the accused is not liable to a punishment 34 %
grounds pursuant to any of the specific articles of the law w ich he m’mﬁ““‘; 0 _m : ﬁ‘j
sot clear whether these circumstances may be invoked in cases where the court is given precise
indications regarding the assessment of the sentence (e.g. Arts. 31 and 59 (2),
as compliance with these indications may entail a prohibition from reduci in .:'ﬁ:d‘ d alinea), :
accordance with Art. 79 (1) (). Thus when the court finds that the accused mm
unconscious or inadvertent negligence, there seems to be no decisi son. m —
lessness should operate in mitigation. As has been mentioned in con llm_ wo s M S
fault committed by one who does not think at all may actually be more serious than that
committed by one who makes the wrong choice after carefully weighing the ct i
Causing harm. It appears, therefore, that Art. 79 (1) (a) should not apply in such & as
more than it does in the cases where the court, in following the said in sicitions,
or impliedly bound to take into consideration any of the srennmistances

Article.
(b) The principle behind Art. 79 (1) (a) is not that a thoug
is not dangerous. Hence this additional requirement; the
been of good character (‘ayant toujours eu jusque 12 une bonne c¢
ie. he should not on earlier occasions have shown himself to be dangero

expressed in such & narrow manner, especially in Ambaric and 1
imply that the accused should have no previous convictions at all.
accused who acted out of lack of intelligence should not be deprived of the
(1) (a) even though he is not a first offender, providedthtb‘s nteced
convince the court that he is dangerous. S A
2. The punishment may also be mitigated when the accused was [
This circumstance does not apply unless these motives are high
and not necessarily by those of the accused (Logoz, op. cit., P
kills B’s dog which has been run over by a car, he may be puni
pendlty should be reduced because his motive was *honourable
strikes B who “scoffs at an authorized religious rony” (Art.
for assault by a mitigated punishment since he acts 0
(serious provocation might also be invoked); a person who,
which may be considered obscene or indecent may be
moral conviction”. The disposition of a person who viola
is not truly dangerous or anti-social. The same may o
or political ideals (see G. Levasseur, Justice and State
Commission of Jurists, Winter 1964, Vol. V, No. 2, pp- 2
able stand taken by the Swiss Federal Court in AT¥ /01
that one of the reasons why political Wnﬁ
terms of Professor Levasseur, those who comm
society, but intelligent men, progressive men, o
In other words, just as it is a general aggravatifé
(Axt. 81 (1) (a)), it is an ex circumstance:

3. The punishment may b red P
moved by a sense of waﬁﬂ\@d
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bilities of finding honest work for himsell and/or his wife, induces his wife to p
and lives on her earnings (Art. 604; to this effect, see ATF 79 IV 120, JdT 1954
a released convict who cannot find employment because he cannot produce
work or similar recommendation forges such a certificate (Art. ; ‘M

mentioned in Art. 533, a woman who is pregnant as a m(ult ofszi)"m et
herself. Although this circumstance implies a kind of necessity, it may
the accused is to blame for the creation of the state of distress in which he fo
(e.g- e lost his job because he committed a professional fault), for few are the ca
such a state is brought about exclusively by external factors (ATF umm

(b) The circumstance pertaining to the apprehension of a grave mq;,
a state of justified fear is taken from the Swiss Code where it serves some pur
Code makes no specific provision regarding coercion (Logoz, op. cit., p. 278, t
moral coercion as a case in which this circumstance may apply ‘
Ethiopian Code, however, it does not seem to add much to Arts
over Art. 79. Besides, it could havebeenom;mdahoon&;

event a state of great distress.

(¢) The fact of having acted out of a so-called reverential ﬁll
tion whenever Art. 67, 68 or 70 is inapplicable. During eba
Commission, the question was asked whether the scope of Art. ’
in view of the traditional importance of master and :
drafter replied that a relationship crea created under private law, un
law, does not give rise to a true hierarchical subordmaﬁnn,
not as compelling in the former as in the latter case, nor are the Cons
obey similar in both cases. Hence the rule that & mn&w
private nature may operate only as an extemntmg umm
of the Civil Code). = F«w

4. A convicted person may also hepm:shdbyam
into temptation by the conduct of the victim amm
violent emotion.

(@) The first circumstance, which MM
cation but differs from provocation stricto sensu )
wrath, pain or revoit”, npruentwlu“ﬂ»viuiﬁ
manner that the blame , for the offence does not rest
by his victim” (ATF 75 IV 4, JdT 1949 lV 6) Yﬁ“ﬁ -
in whatever way behave himself in a

the other hand, the court may take into
whereby the victim leads the offender into te 1
of sexual offences, may warrant mitigation. smu,
account if it does not constitute ajmﬁﬁclﬁon
the temptation should be grave, ie.
offender’s will and make it
Regard must be had, dmefore.tothﬂ : .
ing their respective age, for,
stance is usually invoked), “onawill“mﬁ

offender himself should have beu
condition is not fulfilled when, M
provocation not intended feﬂh

sexual instinct or is tempted in the se
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presents itself; nor is the condition fulfilled when the offender is tempted w
third parties (e.g. when the parents of a minor girl do not object to the offen ”'
intercourse with her), cven though they are legally or morally t e
(ATF 75 IV 4, JAT 1949 1V 6). Do s

(b) A provocation siricto sensi or an insult may be considered in .
ing conditions.

(i) The provocation must be serious or the insult must be unjust, without the
however, in either instance in a state of legitimate defence. As is stated in Art, 38 ¢
Sudanese Penal Code, this circumstance does not include “prmibmionumﬁ' :
provoked by the offender as an excuse for committing the offence, provoca:
anything done in obedience (o the law or by a public servant in the law '
powers of such public servant, or provocation given by anything done in the
of the right of private defence”. A typical case in which this circumstance
of adultery, where the injured spouse kills the unfaithful spouse and/or 1}
taken in the act (which case actually falls under Art. 524, so that there is:
mitigation of the punishment on the ground of provocation). In such a
not justified under Art. 74 for although his rights as a spouse are di
faithful spouse fails in his duty of fidelity (Art. 643 of the Civil Cox
with an unlawful assault nor, of course, is the unfaithful spouse, since
belonging’” affected by the offence is the institution of marriage.

(i) 1t is not necessary that the actor should persomillx,&
insult should be addressed to humseif {e.g. 4 publicly gives his
and unwarranted reprimand and B, an indignant witess, slaps
under provocation even though B is not personally insulted).

(iii) The actor must have been carried away (“enfrainé”, in the Fren
or revolt caused by, and only by, this provocation or insult. The words
as a rule “une certaine idée d'immédiateté dans la réaction” (LOgoz, ¢
the suggestion made by a member of the Codification Commis
of “cooling time’* should be inserted in the law so asto p
provocation from acts done in cold blood out of revenge,
element is not necessarily decisive. What matters is whether
state of mind of the kind described by the law. ItV
fix a reasonable time regarding the reactionand it isa
chain of causation between the provocation and there
time. Besides, the expression ‘carried away’ is significant
so carried away for years.” One should not, therefore, @
of wrath, pain or revolt extending over or iving after
case where the injured spouse looks for his wife'
after the adultery or he finds himself for the first

presence of his wife’s Jover. oS

(iv) lncaaesdprovocationotimlhqlin
be directed against the person whose ¢ du

(¢) In view of these two circumstances and
when the offender acted “in a state of great
point in providing for the reduction of the
of the offence in a justifiable state of vi
or partial irresponsibility. Yet certain
preceding requirements and this ci
foregoing ones. On the other hand
invoked will actually amount to
Code (Arts. 524 (b) and 542 (1) (b)
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comnits homicide in a justifiable state of mental distress. She is not, however, to be charged
with homicide © the second degree (Art. 521). the court being then at liberty to ¢ d

: 2+ according to Art. 79 (1) (@), Bt with extenuated homicide (Art, 524
o on the groend of mental distress is then A9

purely passive attitude, but behaviour indicating the ‘
has done™ (ATF 73 IV 159, JdT 1947 IV 162). M“

required, sincere repentance within the meaning of
tance” as defined in Art. 28 (Z)dnoeﬁlemf oL
prevent the consequences of his act from ing. This,
thﬂci:roomforsirmrerepentameonlyaﬁu
upon an attempt 10 commit an offence but does not amc
the offender’s conduct is not the reason for the failure {e.£.
informs the police of his attempt). ¢ Ak
By way of illustration, Art. 79 (1) (¢) mentions four
reduced on the ground of sincere repentance.
(@) The offender came 0 the victim’s assistance. ng
has caused the victim physical harm, one fails to se¢ ©
having complied with his legal obligation 0 help the
see, however, ATF 87 IV 7 quoted mw

(b) The offender admitted having committed tf
Art. 23 of the l930PenalCodewhi§lm§;_§;

of monetary compensation and
when A gives back to B the pr!



all the damage he caused, since inany evemhgi,wtomkm%"ﬁ s gk
As this circumstance may operate in mitigation only if the actor's conduct s '&M o
shows that his disposition is not as dangerous as might t the offence
contravened the law, the cou »
way of reparation, as much as could reasonably be required of him and it should also
mereasonswhyhehasdoncitanduwspontamdum
gincere repentance should be ruled out when a ;

that this will induce the owner to withdraw the

6. When any of the above circumstances is present, the court may
the manner provided for by Art. 184 on the e cir
sideration is not, according to the Special Part of the Code, an in
factor of the offence with respect to which the question of mitigati
prohibits the court from taking the same fact into account firstly
and secondly as a general circumstance. Tn other words, the pun
twice on the same ground (e.g. simplicity of mind, in Art. 29, sec
(a); high motives, in Art. 79 (1) (b) and Art. 563 (1) or 581 (2)
in Art. 79 (1) (¢) and Art. 533 or 806 (1); provocation, in Art.
542 (1) (b) or 584 (1); sincere repentance, in Art. 79(1)[

What Art. 79 (2) means, therefore, is that the punishment to
person convicted, say, for having killed another “f :
may be reduced on any of {he grounds laid down in Art. (1
MWB@W&MJMW@ X
therefore, a “peivileged offence”. This holds good also with
&mmamswtomhmn(l).m;pmhmuﬁ
of “grave moral distress™ (Art. 79(1)(:))&"*‘“_‘

¥
3

when mitigation is in vier

JAT 1945 IV 168). ,mmg

cases of cumulation of extenuating &

interpretation. oy G
The extent of the reduction °

to case and it may vary depending in ¥

.
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circumstances are preseat. It must be clear, however, that the punishment to be mitigated s
the one which the court would bave ordered in the absence of extenuating circumstances (to
this effiect, see the sbove-quoted ATF 71 1V 79). The court, therefore, is expected Lo make &
double estimation. Firstly & should decide which penalty it would have ordered had the
sccused ot acted in exEouatiog circumstances; secondly it must reduce this penaity havimg
regard 10 the cXWDUALOE CrTumMstance which is presont in the pacticular Mm W S,
;.,,,ﬂm-maxzcﬂemhﬁa&mlsmwnhhmund.lnm ve, with &
more leniest e, the pumishment to be mitigated is not an & matter of right the mers ki
ooe. For cample. Art. €27 seates that 2 person who, by taking advantags of his pe “
mm-i&ammmt\hwmwmm““
e seriousmess of the case, with rigorous imprisonment not |
simple imprsonment for mot less than one month." The fuct that the
mmaumamm“mmhlmﬂmﬁ
ment suast be ruled cut and that the penalty to be mitigated Is the one of
for 3¢ lease ome mont® 2s this would amount to a double reduction, Mitigation o e
dmmwmhmmwhm e Wi
e the comrt would not Bave andered rigorous imprisonment over though the
n&mmﬁhﬂrmﬁ\mlwﬁhlmv*_  the i m
# one ez in mind the provisions of Art. 184, If the pun nt Lo be mitigated
ment for not Jess than six months (Art. 184 (d)); but if the punishme
simpls imprisonment for not less than one month, thcacc\llﬂ!ﬂy”
simpie imprisonment {Art 184 () g v
'lhequestionmybeaskedwhﬁhetdwflctd\at.a cral extents
present necessarily implies that the court is prohibited from cal
otherwise than in accordance with Arst. 184, Thus, to come back
may the court make the following reasoning: “But for (
provokedbythevicﬁm,wewonldhavemmed i

which is of particular importance
punishmcnt.nuy,itm,beamwedln
Art. 184 may be deemed to confine itself to showi
reduces the punishment and does not prevent it fr

prescribed by the said Asticle. o
ment, the court should, according to Art. 184 (f), replac
Yet “it cannot have been the legislator's il on 1
alternative either to punish the accused with

labour or a fine). There may be cases where €
mitigation would lead to the result that the one
ome, 100 lenient. In these cases, the judge has the rig!
by law for the offence under consideration. Th
circumstances to operate (in the ma o
Jaid down in (Art. 79) are fulfilled, but
lenient penalty to be ordered in the alter
(ATE 71 IV 79, JAT 1945 1V 168). On
records of the Codification
gives the court no discretion at all;
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been bound by Art. 184 to change the kind of the punishment. This is all the mor tf'f st
g0 far as concerns the enforcement of sentences, there is little difference at—n'? a 1 ”’A o

simple and rigorous imprisonment.
Article 80. Special circumstances; Family relationship or relationship of affection
3 2o

(1) The court may, without restriction, reduce the punbhm (Art. “’) ”
acted in a manner contrary to the law and in particular failed in his y 1o
authority or afford it assistance, made a false statement or de
information or assisted an offender in escaping prosecution or the
for the purpose of not exposing himself, one of his near relatives
D whom he is connected by specially close ties of affection
7 gien§ e

) qtheaawﬂhwbklctkeacwedwts ,
ion were so close and the circumstances S0

&kmofapaﬁahrlymmmmm?' ’

other than reprimand or warning (Art. 2n. i

(3) Nothing in this Article shall affect the provisions of Articles
In addition to general extenuating Circumstances the law pre

circumstance which appeared in the 1930 Penal Code already. Th

© Apersonmkuafuhew#
concerning an offence committed by a.

homicide, was in Addis
on that day (Art. 440 () o n cot
(d) A person helps a relative or friend
if, after his brother B confesses to him 10°
withhisnnmeonit,hC'th -
the police (Art. 439). o R
(e) Amwamam
imvoke Art. 80 f, whille his brother 218 tak
to one year ‘ he cs th

the administration of justice”
of the Code) and it may be



RSO0t SNoi 8¢ I8 2l 5T e _
) " s LR R - SR TY ot | s
el © ' "

810 e s b als

a0 e qittaut e 20

L] e F9Y- Vs

3 ":7 ‘\ > P T- k)
S SO e (R0 gk}

4 Y’mﬁh (UL 0 S NS =
i belioa SRR S TS sl s S G v Anes Aatne ;

SRR L

e W o
m*"‘e}!—fvﬁ‘éﬁi R -~ S H b4y s sep
1 T AP ILAS BSOS bl 23
ALY SRS CR T Nk . M Wiagn 4 T
- = SIS N 8 ¢ I @ e N
> & ¥ ASTINE xaiio iy \
ETFREN0 Y 2t acln ; 2 A0 Sroqnsg o
5 S :
e a
@kﬁ' ~ d‘ S X S s AL -
= SEn "!_ﬁ.ﬂk‘iﬂ‘_};, B By . . AR
: : Sl SRl e o
- x SRR -
= 3 & ’
y
ORI Qi RS TR g

TR N Teiss By -

= 'md i-‘id -;';'f’”!zé s
ot ot

1 7lial sgmag A @)
EL L 305 G M4 220vni e
= 6 Tetldond 24 Yo pyoa

¥¢ Sadles gaise
A A abimiracd
2808 o

provided fammwmam.m‘mamgm‘
Miss C, who ized him. May the court reduce the punishment |

wrammmc»m:usmmamhm‘ 1
should be in the negative. 1t might be argued that the cases |
circumstance may Dot be invoked are mentioned in a limiting manner
W,’sm(quitzmmm.wﬂ)dounﬂ.ﬂ erally with
wmkhdofoﬂ’mmybemnunimdh\mhthi; qu ‘
d.@\unwwﬁhﬂ\emmm
mpm:ibsmummhmmmm@a

these
oftthwmeﬂCodemdATFtl
imuuaﬁommppliedbymw(l),ilmy&'
beinvokedonlyinsofuasttcpumwbo’ ssists
oﬂemehimsdfoommits,indoingto.anm

3. An.wmaynotbeimfokndunhsgie

(i)bybloodorman-'nse.Unb‘keAg@
state how far this relationship extends
should not be taken to mean a 1€
Civil Code and a relationship by marriage,
Civil Code; or =

(ii)bydoset'uofm his co
noteapableofbehzdeﬁmdinnm‘
Art. 80 (1), it is for the court to determim
m,mmnu“w.;m

affection, for

and avoid the dishonour of
Art. 80 (1) does not specifi
operate when a person secks
exposed as a result of his b

to which the question of
avoid are the consequ X
Thus if A4, while serving s

he is punishable under A
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polioeandacaxﬂCthavingcommhxedﬁnoﬁm,lhm‘ﬁ
(Mul(a))istosachasweIiastromba'lgMMii"“" th
80 might have beon invoked i 4 had not becn personally imvolved in the theft, it is ded
g5 10 whether A may imvoke it in vicw of the part he hissell played i the g :
oSence the comseguences of which be socks 10 avoid. )
@ Wiagseer e Lnd of assstiooe gven by 2 persoa to 2 definguent relative or friend,
it & dear hat ths person =y ~ot 1vad himself of the provisions of Art. 80 uniess this
assistance 5 gves afier sach relative or friend has committed an offence. Thus Art. 80
obwicusiy does mot 3pply when A beips his brother B in the perpetration of a theft because he
thinks that B is so stupid that be will inevitably be caught unless he (4) assists him.
oumicﬁoc(mw(mormﬁmwmmamum
80(2)). Unlike the general circumstances laid down in Art. 79, which warrant only a so-called
ordinary mitigation (Art. 184) and never exemption from punishment, the special circum=
stmhiddowninAﬁ.SOgivesrisetoaso—ca%bdfmmiﬁpM(ﬁtﬁm
court in all respects greater discretion than Art. 184) or may, on certain conditions, justifl the:
imposition of the “secondary punishment” provided for by Ast.12i
liberalsolutionistlmthesxatcofmindofapemnacﬁuhlg 3
80 is somewhat similar to that of 2 person acting in a state of necessiy
came effect, sce Logoz, Partie Spéciale, 1, p. 736 and ATF §7 IV 20 ¥ & g
Subject to the provisions of Art. 80 (3)and to the comments made wmdcs Term. T g B
court may, therefore. freely reduce the penalty and, for instance,
imprisonment for any term of rigorous imprisonment whenever it consaies
ijsﬁﬁed&n&zmtmydomnmmanthatmdmmw
(i:.inpriamdmtm,mwhoryhbourorﬁm)b.m
mmunmmmyMMdmﬁ&am
ad—l:pplymuiif‘tmﬁuupﬁncipalpemkywoﬁlhw
mﬁzmmnm‘mlzlmmmnduiaingmw
mumsm@mmfmminasimﬁ@ﬁd-p
coerion amd te oficnce commmited by the former in helping the latier i mot

h@ﬂ&mdmmuwmg asustang 2
w*nuum&uumﬁmo@ e. A “not

ot within the mesmmg of Art. 80 (3) woukd be, for instance, an offence i Viole ‘
438, 540 or 76l

(1) The court skall imcrease the penalty & provided by b (Art. 188) In e J0i8

or crwelty:
(5) when ke abused kis powers,
(©) when ke is particularly
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(¢) when he intentionaily assaulted @ victim deserving special protection
age, state of heaith, position or function, in particular a defenceless
invalid person, a prisoner, a relative, a superior or fn_feﬂur, a mﬁi’ﬂ
representative of a duly constituted authority, or a public servant
his duties. . s

(2) When the law, in a special provision of the Special Part, has takuqu
stances into consideration as a constituent element or as a facior 1&'
offence, the court may not take this aggravation into account again. W e

Art. 81 is parallel to Art. 79 in that it lays down a number of
upon the degree of guiit of the accused and indicate that be has a particularly
disposition. General aggravating circumstances may, like general ating Girc
be divided into material and personal circumstances; some of them
once (mixed circumstances). They may also be divided into cir
accompanying, but not following. the commission of the offence. ubject to i
of Arts. 82 and 83 and to such Articles in the Special Part as provide! o :
penalties may not be increased on grounds other than those laid de

1. The accused is liable to an aggrzvated punishment whe
be inferred from his motives (e.g. envy, hatred or greed; note
affects pecuniary penalties (Art. 90 (1)), is mentioned here by mistake),
the time of the act (deliberate intent to injure or do wrong,
found in Art. 586 (1) (c)) or the conditions i which he acts |
perversity or cruelty ; note the view expressed in ATF 801V
which perversity, which may be symptomatic of a der c!
sidered in aggravation even though the accused is not fully
Art. 195 of the Swiss Code (cruelty in cases of sexual ©
provision in the Ethiopian Code (Art. 598), which s
aggravation on the ground of sadism). ¥

What these aggravating factors actually consist of and Wi
matter to be decided from case to case. Tt should be clear,
npontbep\mishmcntwhmcvermeymMM' nly wi
this were mot so, the penalty to be ordered for an 1
aggravated on the ground that the accused acted with 8 d
hham““ﬁ&u“m al
ﬁ&-&—'-’ﬂﬂmamz*“d
e 2 sign of cruetty o Yo in all these cases, the O

described by Art. 81
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1 whether the “dangerous disposition” requirement should be satisfied would in the

questio |
jast analysis depend on how certain circumstances are classified, and this is @

Thirdly, the said interpretation would also create contradictions between Art. 81 and several
provisions of the Special Part of the Code. For example, Art, 522 (1) (@) dealing with homi-

cide in the first degree clearly indicates that the general aggravating circumstances mentioned
in Art. 81 are taken into account only when they are “such as to betoken that (the offender)
is exceptionally cruel or dangerous™. There appears to be no reason why this con fition shoul
be restricted to cases of homicide; quite the contrary, it should be of gpneraiapﬁnﬁmlﬂ s,
fulfilled whenever the offender acts in the manner described by Art. 81 even though neither

this Article nor the provision of the Special Part to be applied in any givencaumm

provide. : .
This is to say that the only purpose of Art. 81 is to draw dpcqurt’s
factors which are, in absiracto, symptoms of a dangerous dkpoimon ]

that the court must aggravate the penalty as soon as such a symptom

that the court must in every case atternpt to draw concrele inferences

and, as is stated in the above-quoted ATF 701V 51, examine whether
has, in effect, a dangerous disposition. Therefore, the fact that b
cumstances does not of its own force justily aggravation. Some
found in the records of the Codification Commission concel
homicide {note that premeditation or malice af ught, £
in Art. 81, may very well be read into sub-art. (1) (a)theredfm
Regarding the effects of premeditation on the pnnkhme;t ‘;:’

statement identical with the one appearing in ATF 701V
characteristic of homicide in the first dcgmnﬁtepm :
or the danger which he creates, as reflected by his act.

consideration unless it evidences this mentality or danger. ¢
essential ingredient of the offence d’%omici*in e first ¢
danger may be inferred from other circum it
applying this line of reasoning 1o @
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stance does not operate unless the court, after considering his past and |
of the opinion that he creates a serious danger to the community. Thus a
adultery in 1965 should not be sentenced to an aggravated penalty on
he was convicted of assault in 1959. :

(b) Even though it does not necessarily imply that the accused has
recidivist, the fact that the offence is committed habitually raises a very strc
that he has a particularly perverse mentality and will continue to break the law unless dri
action is taken against him. This circumstance is meant to apply : toa
who “makes a business of crime in a way that he acquires or tries to
a favourable opportunity presents itsell”" (Ast. 90 (1)), or, in the terms
Court, a person “who commits an offence on several occasions Wil
profit therefrom and who is willing to repeat itatthee 2
persons” (ATF 70 1V 134, JAT 1945 1V 14; ATF 711V
JAT 1946 1V 134; ATF 72 1V 107, J4T 1947 IV 75
78 IV 152, J4T'1952 1V 143; ATF 79 1V 9, JAT 1953 IV
will govern the calculation of punishments other than |
(1), or Art. 81 (1) (a), the calculation ofﬁnu.?&‘ltw
this circumstance that the accused should have acted for
his permanent contempt for the law and his readiness
a danger to society and justify WMW
ments under Art. 82), the scope of this circamstan

(¢) The conditions in which thg. 18 pe
penalty when they betray the actor’s dangerous
““is not that theh?ﬁcme. but MMM ’
IV 156, JAT 1952 1V 52). mmm
of disturbances or disasters of any kind
instruments or violence. It may be st
taken into account when,




i
2
{
!
:
:
i
]

acted with at least two persons {“together .
only one more person would be sufficient. On this point, it I8
text is rather different (“lorsqu'il a agien ]

has been construed as follows: *“So that

than two persons should have taken part in the comumission of
the law lays down an aggravated punishment with respect to an ofic
is because collective action strengthens the actors physically and
fore, renders them more dangerous. The possibility of making 1
necessary ingredient of collective action., ;
when two persons are involved, because there is ik
entail that a gang cannot consist of only tWO P
This interpretation might, it seems,
used in the phrase “as a member of a gang
of conspirators, i.e. an association of two of
this word should have different meanings
ormcrelyasaunmberoraml#da y

(c) When a person acts in the
presumption that he is dangerous if
It is not required, however, that he should |
offence, for, as has been aoted in relation
a greater menace to society than a ma
tehind the stage or is physically p A
ages the other participants is,

ally” implies that this circ

i , but also in
vietim i‘, for w.‘ -
inferior, clergyman of ci
the one laid down in

o
o




offence or the said increased penalty, as the case may be, may not be increased again on the

ground that the pertinent special circumstance is also a general aggravating
(c.g. Arts. 81 (1) (@) and 522; greed, in Art. 81 (1) (a) and Arts. 397 (2), 509 (3), 519, second
alinea; perversity or cruelty in Art. 81 (1) (a) and Arts. 598 (@), 637 (2); abt powers,
confidence or authority, in Art. 81 (1) (b) and Arts. 304, 393 (2), 415, 470,
or professional criminal activity, in Art. 81 (1) (c) and Arts. 471,475 (1) b),
517 (1), 531 (1), 606, 609 (2) (@), 635 (3) (a) ,670 (a);acﬁngatniﬂnorw
ances, in Art. 81 (1) (c) and Arts. 282 (h), 285, 635 (3) (c); use of arms or ro
ments, in Art. 81 (1) (¢) and Arts. 484 (3), 539 (2) (a), 549 (2); conspiracy or collective
in Art. 81 (1) (d) and Arts. 452 (2), 484 (3), 567, 572 (b), 589 (2) (0), 635 (3) (b); ©
chief or ringleader in Art. 81 (1) (d) and Asts. 458 (@), 476 (@), 471, 478 (2); speciz
of the victim, in Art. 81 (1) (&) and Arts. 601 (2) (a)—defence 85 P
minded person; 539 (2) (b)—invalid; 417—prisoner; 606 (2) () ¢
of & E i ‘5 £ e

inferior; 310—superior; 256 (2)—member of : s
3 § P %, A REASES S
g circumstance may not Imw

(b) A general aggravatin

general aggravating circumstance of the same nature (6.5
person deserving special protection, such as a minor, |
implies in many cases an abuse ofpowu!,w
aggravating factors, like identical extenuating factc

¢ 22

appear in the same or in different parts of the

Subject to these restrictions,
ing circumstances whic
therefore, depending OB which and
given case (see also, in Axt. 188,
aggravation™). Yet, although Art. 81 (1
increasing the penalty, it must be clear tha
ment prescribed by law for the
awavatingcimmmﬂ
able with rigorous imprisonmer
less than one year. The fact
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provision of the special part, for instance pecause the
damage (which is not @ gencral aggravating circumstanoe). |
would have maif both arms and both legs of the victiol, it
be irrelevant whether the victim was &
in any other general aggravating cir
imprisonment would anybhow not

of the physica\ harm suffer by

7. By way of conclusion,it may

preccdcnted in Ethiopia, ast
Art. 46

circumstances such as envy
tor (Arts. 52-142) aqd

position of the ac
{hat it attempts @ systematic classification
affect the punishment, which factors, fu
ever had before. BEven th i
d i in many r'
i

cumstances May commern
seems, be on some future day

(@) Art. 81 mi
the Special Part of the Code. In
stances of sucha pe
to be general circumsmnow(c.
stealing religious objects, Art:
mail, Art. 670 (¢)). Too often,

menti




§ Wt
I

N
&
!

P—

Ty e

R T

R

fraudulent bankruptcy—Art. &2 (D&Y third alinca,

second alinca). With a formuia of the sort
or discrepancics should disappear; all the offences
1stances, are liable to the same

aggravating circun
circumstances, carty {he same maximum penalty - ras, |
circumnstances would not only extend further than they

aggravating
would also be more uniform.

(1) The penalty shall be aggravated under the velevant | " ision:
(@) in cases of material concurrence, wimllhca]
offences, whatever their nature; it may also be i

ilt, in cases of notional concurrence when the 8
criminal provisions; el

(b) when a second or further wEt

warranting extradition

sentence being served
(2) Whereina case of recidivism the

offences the court shall first GsSess:

having regard 10 recidivism.
The special aggravating ¢l :
concerns their nature as well as
circumstances defined in
the last analysis the reason
is that, like general
ition; @

.
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purse. There is not material concurrence,
the performance of these acts; if A steals C’s bicycle after being
the penalty will be increased, not on the ground of concurrence, but; )
(Art. 82 (1) (b)) or antecedents (Art. 81 (1) (6). “The latter cases should
those in which there exists *‘retrospective concurrence” (Art. 191),
has been sentenced for an offence (e.¢. stealing B’s car), it is found th
time have been sentenced for another offence (e.g- stenlms s
sentenced because this other offence had not been di the
cases of retrospective concurrence, therefore, the
one another by a conviction. For all practical pwpoaes.,
where there exists “s!muluncwl eawm R
known and tried togethﬂ' It may be noted,
a rule, be tried together (Art. 116 (l)ohhe i
trials are ordered under sub-art. (2) of this Art. lw
rassed in his defence, the sentence ;
pective concurrence, that is, “s0

circumstance into . 50
(e.g. whmthemeﬁs found
sentence is passed, and it
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“ughall impose the pena

- arrived at may not exceed the general maximum B
to Art. lm(!).‘wndAM ,

(a) and (b))

ations (under Art. 189 ()
2 p
to Art. 522 is punishable

e in the first degree (which according

Hlustr
Ais com‘;icwd of homicid
for life, or death) and blackmail (which according to Art. 669 is

with rigorous imprisonment
able withi rigorous impr
that, for the homicide a

isonment not exceeding five years and fine). If the court con-
lone, A should be sentenced to death, “this penalty shall
ther penalties entailing 10ss of liberty” (Art. 189 (1) ())- Therefore, he may
three years rigorous imprisonment for blackmail, to be -
y be fined for blackmail in addition to being sentenced to

punish:
siders
override any ©
not be sentenced to, say,
to his béing executed; but he ma

death for homicide. ; :

A is convicted of robbery (Art. 636, punishabie with fifteen years ﬁgomnpﬁmmﬂ'})
‘and ordinary rape (Art. 589 (1), punishable with ten years rigorous impri ). The court

5 Jty deserved for the more serious offence (i.e. robbery) and-shall in-

crease its length taking into account the provisions of the law (i.e. ﬂﬁ_wnﬁﬂf@,‘ lea* :
provisions, when there is notional concurrence; “these words are Ul ; mvﬁ ‘ 2
Art.192) or the concurrent offences; it may, if it thinks fit, impose a penalty mww
the basic penalty without, however, being able to g0 beyond the general maximum fixed
law for the kind of penalty applied” (Art. 189 (1) (9))- i

This formula, similar to, though not as clear as, the one

of the Swiss Code (**le juge le condamnera & la peine de in
tera la durée d’aprés les circonsiances, ymais pas au deld de la

peine prévue pour cetle infraction””) means, in effect, this: in cal.aﬂa.
considers only the penalty prescribed by faw for robbery,
and..on that basis, assesses a Y2 sthetical Seathce (ie. U
the Zhscncs_qf,qqncurrcnce) of, say, _'

créqses on the ground of concurrence. i
maximum penalty prescribed for robbery (e fif
biguous, there is no

tho'ugh the latter words are am :
not the one W

A?tide, that the basic penalty is
thetical sentence were passed, i.e. twelve years, but
the more serious offence, L.e. fifteen years

are prescribed for the more serious offence.
however, is subject to tWo restrictions. On the 0n¢
only by one half (i.e. here seven and a half years ﬁi’od, )

contained in A

penalty ordered (i.e. according
ous imprisonment). In this instance, ore, the
ty-two and a half years. HOWSHEl

for more than twen
bery under Art. 637 (1), which is punishable Wi
4 obviously be

increase by one half woul ~
prohibited from exceeding the general legal 1
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prescribed by law with respect to the more serious offence. Thus under Art. ¢
able “with simple imprisonment (not exceeding three years) or, accordiny
the case, with rigorous imprisonment not exceeding five years”. When
concurrently with one or more offences mnyingleuet nishimy
always to order seven and a half years ngorom lmpruommu,_

imprisonment for two years would have been an adequate ty
currence, it may well, in view of the latter circamstance, ¢
punishment by, say, three years rigorous lmprkomnenf. o

Hlustrations (under Art. 189 (1) (c)-(e)) .

A is convicted of falsifying weights (which accord
rigorous imprisonment not exceeding five years; kjlﬂ‘ t
with fine, according to Art. 401). 'nlecwrt“hﬁy i
“exceed the general maximum prescribed
This rule is not clear at ail. Ontbefaced“ii.
years rigorous imprisonment and fine, whic
court should mmdueuebedlowdﬁ‘ '
would be able to do had the

lelﬂlabk with mrm, Reasonably, O]
of Art. 189 must be taken tobembjeetwﬂsm

(1) (b), i.e. one half of the basic penalty, so
imprisonment not exceeding seven and a half
it is doubtful whether it may also be in
looo)m'whethuﬂwonlym
prescribed by law”, u.som, ! )
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who rapes his daughter knows
: : cases of this nature that aggravation would
i that “aggravation will be optional in cases of ne
! unlmitisjusﬁﬁedinviewofmeactor'amof . Unfor
has not been implemented throughout the Code. As has been m
inconsistencies between Arts. 63, 82 and 192, and aggravation is €a
number of instances of notional concurrence. Furthermore, the prov
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any event unclear as they do not confine themselves to referring the j
contain additional rules regarding aggravation (see para. “) i
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ment (Art. 128) instead of increasing the penalty under Art. 193. On this poi
is less restrictive than e.g. Art. 67 (1) of the Swiss Code which
involving deprivation of liberty. Thus the principle behind Art.. that
become prudent who has once been subjected to punishment regardless
affected in his freedom, his property, etc. This is perhaps going too ne
dangerous who commits an offence after being sentenced to compul
103) or merely reprimanded (Art. 121) for a previous offence.

(i) It is not sufficient that the accused should have been se
and the sentence must have been served in whole or in pa
missing in some foreign codes, implies that one of the ty
that the accused, though previously deprived of his liberty,
impmdﬂmby;havingexpaiawadpuﬁtmﬁffﬁb. he pr
pnsondoesnotdewrhmfromemmﬂum:am
by pardon or amnesty, so long as the previous
immaterial exactly what portion thereof has bet
entail awkward and apparently unjust consequen
to one year imprisonment for theft, knocks out
he may not be punished as a recidivist when he is tr
the time of the assault, the enforcement of the s
on the other hand, if upon being sente
after knocking out a warder, he ¥
minutes of his entering the prison. Th
be found. If 4 was on remand at the
as a recidivist for the assault
be reckoned as a part of the

et s o
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(b) The new offence must be ntentionally comitted within five years of the
sentence being served or remitted, and it must be an extraditable offence acce
laws of Ethiopia. : &3
(i) Most codes fix a maximum period of time, known as
recidivism, upon the expiration of which a person who rsyHEs 87
as a recidivist regardiess of the fact that he has previous convictions.
this period is five years and i invariable, that is, its #

the nature and/or seriousness of the carlier and/or new ¢ fence.
cit., pp. 1486 et seq. note

English law, see ¢.g- Archbold, op-

instance, “criminal recidivism is ', le. 3
will be punished as a recidivist if he '
separating the two felonies). The pro C
to those of Art. 726 (1), according

relapsuintocri:mhuawt
to evil doing” (Art. 128), the mere fact ¥
rather

i
i
}
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offence is debatable; Art. 697 (2) would induce one to answer in the negative and Art. 726
(1), in the affirmative. ; i e e

(iii) Much more questionable is the third requirement laid down in Art. 82 (
ing to which the new offence must be an extraditable one. This condition, wi
actor’s dangerous disposition depend on the objective seriousness
serves, in a sense, the same purpose as it does in Art. 18<(1) (), r
grounds. Firstly, Art. 82 (1) () will not operate so long as Ethiop
law (for it is doubtful whether, e.g. the extradition agreement
may be generally invoked to give effect to this Article; how
of an extradition law it may safely be assumed that Art..
offence is punishable only with a fine; in cases of petty
seem sufficient that a petty offence should be commit
carries, for Art. 726 (1) is as general as it could possibly
: will be in force, it will not necessarily be pertinent ¢
: B : ' this law prohibit extradition with respect to
: ‘ ' have to conclude that a soldier who, e.g. TeF
: be punished as a recidivist; to defeat thi cl
it ' fine what are extraditable offences only for t

] : punishable with imprisonment for at k ,
the said condition is, it seems, completely inconsis
(b) since it confuses objective and subjective danger
a dangerous disposition warranting
tionally and repeatedly commits offences which
(note that the Swiss Code is much more g
apart from being surprising from
create recidivism, @ fortiori should
offence is committed), also negates the
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actor is tried in Ethiopia pursuant to the general W
Ethiopian courts, was committed in a foreign country. 1200

(c) There are two ways in which recidivism will affect
whether the accused is a persistent offender or not. i D

(i) As a rule, the court will, when the conditions la
calculate the penalty in the manner provided for
provisions of the Special Part of this Code. It may
offence but may not exceed the general maximum provi

dem-eeofguiltandtbedangermptmtedbyﬂnM'
maximum specified for the kind of penalty i 2 .
of the Swiss Penal Code (“le juge
maximum de la peine prévue pour I'
genre de peine’’) seems very involved
French text was poorly translated (the expression ™
English text, which is consequently unclear, but not in the
demaugmterlapdnmm-m'w ar le
appawbtedelaPmupécﬁd&ﬂp-t'Wﬁ~ it
récidive, la culpabilité et le degré de danger de
du genre de peine qu'il appligue.”)
Thus, in cases of recidivism like in
penalty”, ie. the penalty prescribed b
offence committed; in both cases, t0o,
legal maximum” prescribed by the Genel
i.e. twenty-five years rigorous i :
in cases of fine (unless the accused acted for
and recidivism, so far as co; '
may, in the first case, exceed the
case it may exceed it as it thi




im mnotonly“thecﬁwmwmaﬂwwoﬁeﬂ?y :
also, and chiefly, “the degree of guilt and the danger r ,
(if) As is expressly stated in Art. 193 (2), the provi 0
ground of recidivism are without prejudice 10 those of /
Internment, or preventive detention, is 2 “measure” the pul
accused pay for his offence, but to disable him from comr
IV 51, JAT 1943 1V 66; note that the | f din  pre
permits internment being ordered for an in e per
misbehaves may be confined for the rest of his life re|
with respect to which internment was originally ©
Fthiopian Code internment may in no case last for me
128 (1), internment is substituted for any other penalty
accused previously “gerved several sentences I
circumstances how many sentences he should b
deemdtohavésetved'mnam"~ A
1v 99, JdT 1943W10‘:“l£ii unquestiona
to ‘several sentences’ within the meaning
“It is only when the previous sentences arel
hesitation that the pertinent Jegal requirernm
ment being that “so long as
through the imposition of penalties
thathcmybemmblem Orma
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be detained for an indefinite period of time which, m. n
dofbemgmtemed were sentenced to a pex ofr
imprisonment increased on the ground

0o, : m Mu
4. twenty-five years. Paradoxically, internment, -

= : because its disabling effects are felt longer than those 9f

‘ fact, disable the offender for a shorter than a pu!

i yilpy : 5 : 128 will be found to serve some purpose only t
83 ST § oo i ' imprisonment, for it is only then that the accused !

Sb $e/ gy o ‘ : » years at most) than if the penalty were ordered (i.e.

Al St 1 il : . : ; this inconsigtency, it would be tempting to

33 " i 5 the court bound to make an order for internment.

: ' 3. The last question requmng clanﬂddoniswhm :

ordered in cases where, acco

and A4 will consequently
exceed ten years; yet if 4, instea

gaf 10 48y VR4 ¥ i
e =N it - ; ; increased punishment on
i ¥ the offence or, generally,
4 : : cla dealing with refusal t0 provi
I8 with fine and, in the event
ing one month”; Art. 551 (1),

aggravated theft if the offender is “t
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t offences, it i8 su| by the xpre
zubsenmce of such provisions, by Art. 820}??1‘)!: ;it
failing express provisions in the Special Sup
circumstance would apply, therefore, o 7
Article are not fulfilled; whether the propﬂ‘mm,
the fact that the accused has antecedents
of opinion.
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circumstances other than those which are specifically mentioned
discretionary power of the court applies exclusively to the creation
not special, extenuating or aggravating circumstances, and this en
stances” within the meaning of Art. 83 bear upon the sentence in €xa
those provided for by Arts. 79 and 81 respectively, i.e. they
(Art. 184) or aggravation (Art. 188). ; g

This construction may also be defended on the fol D
court to create special extenuating or aggravating
calculated ? Difficulties would arise, not in cases of mitiga
mitigation, but in cases in aggravation. However wide the
should obviously be exercised within certain limits as in all
special aggravating circumstances. But :
Art. 1937 Leaving alone the fact that this un
simply unthinkable that the court shou! d
concurrence or recidivism when the
deemed to be sufficiently important to-
doubt, therefore, that “other '
general extenuating or ‘ :
special aggravation, there is mm

goravy

somm
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(1) If there exists
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the other hand, any aggravating ci
reveals the actor’s dangerous disposition; il :
that he is dangerous and there is littie point in wnMng in
basc motives, exceeded his powers, etc. view
cases where the accused i convicted of an offence which,
vated one and the pertinent provision of
which are also present. For example, if 2
[ at night or by climbing over” (Art. 635 (3) (0), it &)
the fact that he also acted “as a member of a group” (Art-
stance suffices to show that he is dangerous and he is in any
ATF 72 1V 110, JAT v

theft (to the same effect, see Jal
19471V 74 and ATF 781V 227, 3dT 19531V 89). ¥
where there exists a cumulation of € 4
sistent with the letter and spirit of
by the court in i :
objectively and subjectively,
grounds of aggravation” or, for that 1"
not affect the limits of punishment 2
limits of the punis actuall
of sentences, it seems evident that
night asa member of @ grovi dn
at night; nor should the same §
whether one of S ral €
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Art. 20  : Danish PC, art. 10(3) ; Greek PC, art. 9 ; Yugmrc.m.ﬂ.‘
Art. 21 : Italian PC, art. 13 ; Yugoslav PC, art. 97. ‘
Art. 22 : Greek PC, art. 11 ; Italian PC, art. 12.
Art. 23 . Greek PC, arts. 14 and 15 ; Yugoshvl’c,m&
Art. 24 . alemPC art. 11§ halunPC,lm.
Art. 25 : Danish PC,art.9; Greakl’C.irtp.'
Norwegian PC, art. 12 ( l).‘hn ‘
Yugoslav PC, aﬂx“gnd L
Art. 26 @ few pertinent general |
tion (3) ). Speciﬂ‘ '
PC, art. 121 (1).
i AR 2% Gemunl‘C,art.ﬂ 2
PohshPC.aﬂS 23(1
YugotthC art. 16.
Art. 28 (1) : Greek PC, art. 44 (1) ;
50 ; Poinhi’e,’.m -
093 e : 5
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Art. 48

: Swiss PC, art. 27 (5). ,
. German PC, arts. 51 (1) and 55 (1) ; Greek PC, arts. 33 (1) and 34 ; Italian

PC, arts. 88,91, first para. and 96, first para. ; Polish PC, art. 17 (1) ; Swiss
PC, art. 10 ; Yugoslav PC, art. 6 (1).

. German PC, arts. 51 (2) and 55 (2) ; Greek PC, arts. 33 (2) and 36 (1) ; Italian

Art. 49
PC, arts. 89, 91, second para. and 96, second para. ; Polish PC, art. 18 (1);
Swiss PC, art. 11 ; Yugoslav PC, art. 6 (2).
Art. S0 : Greek PC, arts. 35 and 36 (2) ; ltalian PC, arts. 87, 92 and 93 ; Norwegiaa
PC, art. 45: Polish PC, arts. 17 (2) and 18 (2); Swiss PC, arts. 12 and 263
Yugoslav PC, art. 6 (3).
Art. 51 : Swiss PC, art. 13.
Art. 52 . Greek PC, art. 126 (1) ; Swiss PC, art. 82, first para. ; Yugosiav PC, art. 65.
Art. 33 - Greek?(‘.mlZ6(2);SwissPC,m&82.wcondpnnmd89;Y\gﬂv
PC, art. 66
Arl 54 Greek PC, art ::4.&-'&?(‘.::&86@93;“@‘\'?&“700)
and 9 A
Art. 55 - Swiss PC, arts. 83 and 90,
Art. 56 : Greek PC, art. 133; Swiss PC, art. 10
Art. 57 . Italian PC, arts. 42 and 45 ; Yugoslav PC. at. 70
Art. 58 . Brazilian PC, art. 15 (1) ; Greek PC, art. 27;[&&!&.&43‘,“‘:
sccondparas.;Po!isbPC.arl.l4(|);SmeC,m18.mdplﬂ.,m
PC, art. 7 (2).
ili - Dani $ 26(1) and 28;
Art. 59 . Brazilian PC, art. 15 (2) ; Danish PC, art. 19 ; Greek PC, arts.
Italian PC, art. 43, third para. ; Polis: PC, art. 14 (2) ; Swiss PC, art. 18, third
para. ; Yugoslav PC, art. 7 (3) and (4). : .
Arts. 60-63 : few pertinent general provisions; sce, however, Duﬁcplgf,m ur;.‘ f(::), G\"::uhv;
art. 98 ; Italian PC, arts. 81, 83 and 84 ; Portuguese £L, H
PC, art. 8. . g ;
Art. 64 DucchPc.m.4z;Gmkrc.az}.zo;lmhanmmﬂ.ﬁwm.Spﬂnﬂh
PC, art. 8 (8), (11) and (12) ; Swiss PC, art. 32.
Art. 65 : Swiss PC, art. 32. ;
Art. 66  : regarding this article asin tbeDraftCode.xelmPQﬂ'flzo-
Art. 67  : German PC,art. 52(1) ; Italian PC, art. 46,; Polish PC, art. 15. _
Art. 68  : Portuguese PC, art. 39 (7). R s
Art. 69  : Greek PC, art. Zl;ltalthC,m.Sl.swondpam-,mmPc:
18, first para. : : T
At 70 GreekPC,le;ImﬁanPC.arLSI.mndplt&.mmwy
18, second para. -
5 . Jtali art. 54, first para. ; Norwe-
. PC, arts. 25 (1) and (2) and 32 ; Jtalian PC,att S0 =
ot Greell:c’ art. 47 ; Swiss PC, art. 34(1).573‘?“"'““(2)' Yugoslav PC, 7
12 (1) and (2)- ; SE
. Jtalian PC, art. 55 ; Norwegian
Art. 72 2 GMk PC.alt.25(3)and32(2)-l g g : art. u(s).
(1) (a) ; Swiss PC, art. 34 (1), second para- ; Yugoalev PG
Art. 73 : Swiss Military PC, art. 26 (3)- s B festand
Art. 74 : Greek PC,arts, 22; Italian PC,art szwaweﬂ;gc: srpe) m’”““

.;SWiscPC.an.ss,Mpan.:Y




. PBrazilian pPC, art. 17
Norwegian PC, art. 4
PC, art. 9.

: than pC, art. 49, first para.

n PC, arts 163nd48 . Gree
ish 2

Art. 76

Art. 77
Art. 18

Art. 79
Art. 80 + no pertme

in Greek

and 390, and S

. Tralian PC, ar

221 (3) an
PCart 308 (2)-

: Portu guese
rt 62 S

Art. 83 . ltahan pC, art ¢, 62 bis-
. Greek pC, art. g5 ; 1ia fian PC, @

Art. 84
Also oonsu\tcd were the German draft U’rof R

Art. 81
pC, art. 67.

Art. 82(1)(a) Norwegian PC
(b) eek PC
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ERRATA ET ADDENDA

Page 10, para. 2 (a), last fine, after “‘contemplate” &
m;gnc«k.‘*u'mhvel“ﬂ‘m» <
i nﬂq-’ﬁl“m“:
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bandonment
in cases of necessity, 212, 214, 219
: 224

INDEX

in cases of legitimate defence, ss, S5
of execution of offence, 77; sec also: Renunciation
~ L :




Agreement, sec: Common design, Consent, Conspiracy
Alcoholics, see: Drunkenness : gl
Alternative charges, 22, 167, 170
Amnesty, 33, 38, 51, 52, 261, 262
Analogy, creation of offences by, 9 ss, 277 : Do e
Ancillary offence, 170-171, 172, 173 ss. A ol e
Animal, offence committed through an, 58,94, 95,22
Anonymous publications, 122, 125 ss, 128 ss. i
Antecedents, 55, 73, 92, 241, 251-252 251, 262,% 2614369,

Recidivism ' srap

Application of the Code : g
astopeuom,l3u,35-36,aeeaho'madiﬁon.FmﬁgnM;_;f :
as to place, 34 ss; see also: Place of offence o
astohme,nu,ﬂ see also: 'ﬁmenfmo ‘

Armed Forces
members of , 16, 42 ss, 47, 49, 98, I”n.zl‘hs.
offences against, 68-69,!09;!!2. 113-114 :

sec also: Military

Assistance, see: Acoonmﬁoc
Attempt, 63, 65, §7, 70 ss, 100 ss, 106, 109 ss.

: i )
Gy LW

: G

uthor
of unlawful publicatlon 12295._,
see also: Participation nﬁmpd
Awareness; 153 ss, 159; see MW

Buiunlp-p 25}253*#&0' WM
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Collectivity, offence committed by, see: Bands and gangs,
Combined offences, 159, 175 ss.

Commission
offence of, 57-58
by omission, 58

Common design, 95, 107, 108 ss, 116, 117

Compensation, 244; sec also: Civil liability

Complaint, offence punishable on, 25-26, 42, 50, 124-125, 141, 187-188, 189
Complete attempt, 76, 77 ss, 83, 84, 88, 91, 100-101, 106

Completion of offence, 57, 60, 63 ss, 67, 121-122, 155-156

Complicity, see: Accomplice

Compulsion, see: Coercion

Compulsory denunciation, 112 ss, 247

Concurrence
of causes, 61-62, 101, 232
of offences, 20, 22, 64, 91, 110, 234; see also: Imperfect concurrence, Material concur-
rence, Notional concurrence, Retrospective concurrence

Conditional
intent, 74, 95, 171
release, 27, 28, 39, 53, 54, 261, 262, 263

Confinement of offenders not fully responsible, 23, 135-136, 137, 143
Confiscation of property, 259

Conflict
of jurisdiction, 34 ss, 63 ss.
of laws, 12, 13, 17 ss, 63-64
Conscious negligence, 157, 159 ss.
Consent, 178, 184, 186 ss.
Conspiracy, 69, 108 ss, 252-253, 277
Constitutional law, 9, 13-14, 35, 37, 54, 99, 122, 152, 179, 224
Consuls, 15, 35, 41
Continuing offence, 21, 64, 65, 167, 169
Contraventions, see: Petty offences 1
Contributory negligence, 162-163
Co-offenders, 96 ss, 105, 108, 117 ss.
Corporal chastisement, see: Correction
Correction, right of, 180 ss, 184, 189
Crime, see: Offence
Criminal Procedure Code, 14, 15, 22, 24, 34,35,37,41,51, 56,65, m.m.nsa.wﬁ.m,
147, 149, 150, 151, 167, 170, 257 Ga :
Cruelty, 250
Culpable irresponsibility, 138 ss, 216

Body corporate




Cumulation

of extenuating and aggravating ml&}" ﬂ
Of penal‘lla w 32 257 259 ot gw‘mﬂ..,

Deafness. 134, 142 , il T, Sttt gt i
| Death penalty, 8,29,80, 151,258 mm“
| Default, see: Absentia = £ e bR
Delegation of jurisdiction, 365,49
Délit propre, 98, 118-119
Denunciation, 112 ss, 247
Diplomatic immunity, 15, 35-36, 41-42, 43,47, 48 :
Direct intention, 155ss. ?*WM%
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Execution
acts of, see: Ancillary offence

beginning of, see: Attempt, Preparatory acts
of judgment, see: Enforcement of sentence
of order, see: Reverential fear, Superior order <

Exemption from punishmeat, 79, 82, 83, 90, 92, 198, m,m ;
Expert evidence, 134, 136, 141 5, 149 55, 185
Extenuating circumstances, 19, 240u, 267 sS; see




Imminent
\ attack, see: Legitimate defence 3
| danger, see: Necessity : e

! Immunity

under constitutional law, 13-14 ,

under public international law, see: Diplomatic iimmunity
Imperfect concurrence, 69, 111, 163 ss, 171, 175 :
Impossible offence, 74, 75, 78, 87 ss, 100, 106, 231, 234
Imprudence, sce: Negligence
Impulse, uncontrollable, see: Irresistible impulse
Inadvertent negligence, 159 ss. e
Incitement, 78-79, 84 s, 98, 99 ss, 105, 1165, 123

A 5 o

" intention, 156 5.
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Personal circumstances affecting participants in an offence, 102, 116 ss.

Personality, principle of, 34, 41 ss, 47 ss.
Perversity, 250
Petty offences, 3-4, 12-13, 30,‘7’94 102, 107, 161, 178, 188, 191, 262, 263

Physical coercion, 193 ss

Place
of offence, 34 ss, 64 ss, 263
of trial, see: Jurisdiction

Police record, entry in, 31, 33, 56

Political offences, 41, 54, 241

Premeditation, 251

Preparatory acts, 67 ss, 113-114; sce also: Attempt, Conspiracy
Press offence, 93, 119 ss.

Preventive detention, see: Internment

Previous
conviction, see: Antecedents, Recidivism

legislation, 12-13, 17 ss, 64

Principal
jurisdiction of Ethiopian courts, 34 ss, 47, 48, 49, 50, 51, 52, 54, 65

liability for press offence, 122 ss, 130
offender, 78, 79, 83, 84, 85, 86, 89, 93 ss, 104, 106, 108, 115, 116 s, 192
Printed matiers, sec: Publications
Printer, liability of, 123, 124 ss, 130
Private justice, acts of, 180 s, 221, 227
Probation, 8, 53, 55, 261, 263
Producer, liability of, 130

Professional duty, 131, 183 ss, 190, 191
197, 208, 211 ss, 223, 225 ss, 228 ss.

Proportionality,

Prosecution, see: Complaint, Limitation

Provocation, 242-243

Proximate cause, 60 ss.

Publications, offences committed through, 93, 119 ss.
ciger on of, 179 ss, 218 ss.

duties, acts done in the executi
provocation t0 crime, 103-104
servants, se¢: Civil servants
Publisher, liability of, 123, 126 s, 130
PurpowofﬂteCode, 1,5ss,23
Quasi-military offence, 44
Qwi-’enolhlﬂv . principle of, 47-48
Quasi-territoriality, principle of, 34, 36, 38, 40-41, 48

— 287 —
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Radio, offence committed through, 121, 130, 131

Recidivism, 6, 8, 55, 251, 257, 260 ss, 269 see also: Antecedents, Habitual offender
Recklessness, see: Negligence

Recognition of foreign sentences, 54 ss.

Reinstatement, 33, 54

Relapse, see: Antecedents, Recidivism

Related offences, 69, 110, 171, 172 ss, 176, 257

Relationship of cause and effect, see: Causation

Relative impossibility, 88, 89

Relatives, offence against, 233; see also: Family relationship, Reverential fear
Relevant cause, 60 ss.

Religion, 241, 253

Remission of senfence, S€¢: Amnesty, Conditional release, Pardon

Renewal of guiit, 168, 171-172

Renunciation, 68, 12-13, 76, 71,78, 19, 80 ss, 88, 90 ss.

Repealed legislation. 12-13; see also: Previous legislation
Repeated offence, sec: Concurrence, Successive offence
Repentance, see: Active repentance, Sincere repentance
Report, failure o, 112 ss, 247
Resistible coercion, 198-199
Responsibility, 133 ss.
Retroactivity of penal 1aws, 18 ss,
Retrospective concurrence, 28 ss, 169, 257

33; see also: Favourable law

Reverential fear, 196, 199, 242

Secondary
participant, see: Accomplice, Incitement
punishment, 7, 19, 249, 259

Secrecy of writings, 127, 128 ss.

Self-defence, sec: Legitimate defence
Semi-responsible offender, see: Limited responsibility
ting circumstances, Enforcement, Extenuating circumstances, Foreign

Sentence, see: Aggravé ' n
" alization, Mitigation, Recognition

sentence, Individu
Separate trial, 257
Sick person, offence against, 253
Simplicity of mind, 90, 92, 241; see also: ]rresponsibility,

Sincere repentance,
Sources of the Code, 2-3, 271 ss.
Special offence, 98, 118-119

Limited responsibility

83, 244-245

Sports, 181, 183
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